GENERAL LAWS,

1)

CRIMINAL PROCEDURE.

CHAPTER 1.

AN ACT TO ESTABLISH A CODE OF CRIMINAL
PROCEDURE FOR DAKOTA TERRITORY.

Be it enacted by the Legislative Assembly of the Territary of
’ Dakota :

PRELIMINARY PROVISIONS.

Section 1. Title of the code. -
2. Divisions ot the eode.
3. Definition of a public offense.
4. Divisions of public offenses.
9. Definition of a felony.
6. Definition of a misdemeanor.
7. No person punishable, but on legal eonvietion.
8. Public offenses, how prosecuted,
9. Criminal action defined.
10. Parties to a eriminal action.
11. The party prosecuted known as defendant.
12, Rights of a defendant in a criminal action.
13. Second prosecution, for the same offense, jprohibited.
14. No person shall be a witness against himself in a erim-
inal action, or be unnecessarily restrained.
15. No person to be coavieted, but upon verdiet or judg.
~ment.
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Title of Code. Section 1. This act shall be known as THE CODE OF CRIMINAL
PROCEDURE OF THE TERRITORY OF DAKOTA.

Divisionsotcods  Sec, 2. This code is divided iuto six parts.
The first relates to the courts baving original jurisdiction of
criminal actions;
The second relates to the prever{tion of public offcnses :
The third relates to judicial proceedings for the removal of
public officers by impeachment or otherwise ;
The fourth relates to the proceedings in criminal actions
prosecuted by indictment or information ;
‘The fifth relates to procecdings in the justices courts ;
The sixth relates to special proceedings of a criminal nature.
Definition of Sec. 3. A crime or public offence is an act or omission for-
pviic oot bidden by law, and to which is annexed, upon conviction, either
of the following punishments:
1? Deathi: 2, Imprisonment: 3, Fine : 4, Removal from office;
or, disqualification to hold and enjoy any office of honor,
strust or profit under this Territory.

Divisions of : 1 63 Y 1v1 1 lagq * 9
Pkl sHvates Sec. 4. Public offenses are divided into, 1, Felonies ; and 2,

Misdemeanors.

pefinition ota  Sec. 5. A felony is a public offence, punishable with-death,
or which is, or in the discretion of the court may be, punish-
able by imprisonment in a penitentiary.

Definitionot o go0. 6, Every other public offense is a misdemeanor. '

et Sec. 7. No person can be punished for a public offense, ex-
cept upon legal conviction in a court having jurisdiction
thereof. |

puptic offenset»  Sec. 8. Every public offense must be prosecuted by indiet-
ment or information, except, 1, Where proceedings are had for
the removal of a civil officer of the Territory, on an impeach-
ment by the House of Representatives, for willful or corrupt
misconduct in office;

2, Where proceedings are had for the removal of justices of
the peace;

8, Offences arising in the militia, when in actual service ; and
in the land and naval forces in time of war, or which this Ter-
ritory may keep, with the consent of Congress, in time of
peace; ' ‘

4, Petit larceny, not charged as a second offense;



GENERAL LAWS,

5, Assault and battery, not charged to have been committed
riotously, or upon a public officer in the execution of his duties ;

6, Poisoning, killing, maiming, wounding, or cruelly beating
an animal ;

7, Racing animals, within one mile of the place where a
court is held; » ' :
8, Committing a willful trespass, or severing any produce or
article from the freehold, not amounting to grand larceny ;
9, Selling poisonous substances, not labelled as required by
statute

10, Maliciously removing, altering, defacing, or cutting
down monuments or marked trees ;

11, Maliciously breaking, destroying or removing mile-
stones, mile.boards or guide-boards,
thereon.

Sec. 9. The proceeding by which a party charged with a

or altering an inscription

public offense is accused and brought to trial and punishment,

is known as a criminal action.

Sec. 10. A criminal action is prosecuted in the name of the

people of the Territory of Dakota as a party, against the party
charged with the offense..

Sec. 11. The party prosecuted in 4 criminal action is desig-
nated in this code as the defendant.

Sec. 12. In a criminal action the defendant ig entitled, 1,
To a speedy and public trial ; 2, To be allowed counsel, as in
civil actions ; or he may appear and défend in person and with
counsel ; and 3, To produce witnesses in his behalf, and to be
confronted with the witnesses against him in the presence of the
court ; except that whero the charge has been preliminarily
examined before a magistrate, and the testimony reduced by
him to the form of a deposition, in the presence of the defendant,
who has, either in person or by counsel, cross-examined, or had
an opportunity to cross-examine the Witness, or where the tes-
timony of a witness on the part of the people, who is unable to
give security for his appearance, has been taken conditionally,
according to sections 179 and 180, the deposition of the witness
may be read upon its being satisfactorily shown #o the court
that he is dead or insane, or cannot with due dil;

gence be found
in the Territory, '
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second pross-  8e0. 13. No person can be subjected to a second prosecution

cution for the .

s fora publie offense for which he has once been prosecuted and
’ duly convicted or acquitted.

No parsen Sec. 14. No person can be compelled, in a criminal action,

it agalost 0 be Witness ‘against himself ; nor can a person charged with a

Rimasits public offense be subjected before conviction to any more

restraint than is necessary for his detensiom to amswer the

charge.
Persons, how  SeC. 15 No person can be convicted of a public offense,
onvicted: where he is entitled to a trial by j jury, unless by the verdict of
a jury accepted and recorded by the court, or upon a plea of
guilty. ‘

PART I

OF THE COURTS HAVING ORIGINAL JURISDICTION IN CRIMINAL
ACTIONS

Title I. Of courts of original eriminal jurisdietion in general.
I1. Of the court for the trial of impeachments.
III. Of the courts of distriets.
IV. Of the justices eourts.

TITLE 1.

OF THE COURTSOF ORIGINAL CRIMINAL JURISDICTION EN GENERAL.

Section 16. The courts of original eriminal jurisdiction.

Courts bavig 0. 16. The following are the courts of justice in this Ter-
jirtdistion.  Titofy having original jurisdiction of criminal actiows: 1, The
court for the trial of impeachments; 2, The district courts ; 3,
The justices courts. They are courts of recoad, except the

justices courts.

TITLE II.

OF THE COURT FOR THE TRIAL OF IMPEACHMENTS.

Section 17. Tts jurisdiction.
18. Members of the court.
19. Presiding officers.
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Bection 20. Clerk and officers.
21. Time of holding the court.
22. *Oath to members of the court.
23. Compensation of members and officers of the court.

Sec. 17. The court for the trial of impeachments has power
to try impeachments, when presented by the House of Repre-
sentatives, of all civil officers of the Territory, except justices
of the peace, for willfal and corrupt misconduct in office.

Sec. 18. The cours is compesed of the president of the couns
cil and the councilmen, or a majority of them.

Sec. 19. The president of the council is the presiding officer
of the court.

Sec. 20. The secretary and officers of the council are the
clerk and officers of the court for the trial of impeachments,

Sec. 21. There are no stated terms of this court ; but upon
the delivery of an impeachment from the House of Repre~
sentatives, the president of the council must cause the court to
be summoned to meet at the capitol in the city of Yankton, on
a day not less than thirty ner more than sixty days from the
day of the delivery of the articles of impeachment.

See. 22. At the timd and place appointed, and before the
court proceeds to act on the impeachment, the secretary must
administer to the presiding officers, and the presiding officers to
each of ‘the members of the court then present, an oath or
affirmation truly and impartially to hear, try and determine, the
impeachment ; and no member of the court can act or vote upon
the impeachment, or any question arising thereon, without
having taken this oath or affirmation.

Sec. 23. When the court is held during the recess of the
legislature, the president of the council, the councilmen, and
the secretary and officers of the court, are entitled to the same
compeusation for their attendance thereon, and for traveling
to and from the place where it is held,,as is allowed them at a
meeting of the council.
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TITLE IIL

OF THE COURRS OF DISTRICTS,
Section 24, Courts of district or county.

25. Its jurisdiction,

Sec. 24. There is in each of the districts of this Terri~
tory, a court denominated the district court with the jurisdie-

tion conferred by the next three sections, and no other. But

nothing contained in this section affects its jurisdiction inac-
tions, or proceedings now pending therein. The district court
may be held in several different counties in the same district,
as the legislature may direct.

Sec. 25. The district court has jurisdiction:

1, To inquire, by the intervention of a grand jury or by the
imformation of the district attorney, of all public offenses
committed or triable in the county or district for which the
court may be held; '

2, Toinquire into the cause of the detention of persons im~
prisoned in the jail of the county or'district, and make an order’
for their re-commitment or discharge, or otherwise, according
to law ;

-8, To exercise the powers conferred upon it by other pro-
visions of this code.

TITLEIV.

THE COURTS OF JUSTICES OF THE PEACE.
Section 26. Courts of justices of the peace.

See. 26. Thé justices courts have jurisdiction concurrent
with the district court, of all misdemeanors committed in their
respective counties where the maximum punishment fixed by
law does not exceed a fine of one hundred dollars or imprison:
ment in the county jail for a period of thirty days, or both
such fine and imprisonment.
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PART IL

OF THE PREVENTION OF PUBLIC OFFENSES.

Title I. Of lawful resistance.
II. Of the intervention of officers of justice.

TITLEI

OF LAWFUL RESISTANCE.

Chapter I. General provisions.
II. Resistance by the party about to be injured.
- III. Resistance by other parties. -

CHAPTER L.

GENERAL PROVISIONS RESPECTING LAWFUL RESISTANCE.
Ssction 27. Lawful resistance by whom made.

Sec. 27. Lawful resistance to the commission of a public :'ile‘g‘e'
offense may be made : .

1, By the party about to be injured;

2, By other parties.

CHAPTER II. .
RESISTANCE BY THE PARTY ABOUT TO BE INJURED.

Section 28. In what cases, and to what extent.

Sec. 28. Resistance sufficient to prevent'the offense, may To what cases,
be made by the party about to be injured:

1, To preventwn offense against his person:

2, To prevent an illegal attempt, by force, to take or injure
property in his lawful possession.
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CHAPTER III.
RESISTANCE BY OTHER PARTIES.

Section 29. In what cases.

In What cases. Sec. 29. Any other person, in aid or defence of the per-
son about to be injured, may make resistance sufficient to pre
vent the offense.

TITLE I1.

OF THE INTERVENTION OF THE OFFICERS OF JUSTICE.

Chapter I. Intervention of public officers in general.
II. Secarity to keep the peace. ’
"III. Police in cities and villages, and their attendance at ex-
posed places,
IV. Suppression of riots.

CHAPTER L

INTERVENTION OF PUBLIC OFFICERS IN GENERAL.

Section 30. In what cases.
31. Persons acting in their aid, justified.

In what cases. Sec. 30. Public offenses may be prevented by the interven-
tion of the officers of justice:
1, By requiring security to keep the peace;
2, By forming a police in cities and villages, and by requir-
ing their attendance in exposed places;
3, By suppressing riots.
Persons,  when Sec. 31. When the officers of justice are authorized to act
in the prevention of public offenses, other persons, who by
their command, act in their aid, are justified in so doing.

CHAPTER II.

SECURITY TO KEEP THE PEACE.

Section 32. Information of the threatened offense.
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Section 33. Warrant of arrest.

34. Proceeding, on complaint being controverted.

35. Person complained of, when to be discharged.

36. Security to keep the peace, when required.

37. Effect of giving or 1efusing to give security.

38. Persons committed for mot giving security, how dis-
charged.

39. Undertaking to be transmitted to court.

40. Security when required, for assault, &c., in presence of
& court or magistrate. :

41. Appearance of party bound, upon his undertaking.

42, Person bound, may be discharged, if ¢omplainant does
not appear.

43. Proceedings in court, on appearance of both parties.

44. Undertaking, when broken.

45, Undertaking, when, and how to be prosecuted.

46. Evidence of breach.

47. Security for the peace, not required, except aceording
to this chapter.

Sec. 82. An information verified by the oath of the coms
plainant, may be laid before any of the magistrates mentioned in

section 111, that a person has threatened to commit an offense

against the person or property of another.

Sec. 83. If it appear from the information that there is
just reason to fear the commission of the offense threatened,
by the person complained of, the magistrate muyst issuec a war~
rant, directed generally to the sheriff of the county, or any
constable, or marshal or policeman of the city or fown, reciting
the substance of the information, and commandmg the officer
forthwith to arrest the persom complained of, and bring him
before the magistrate of the county.

See. 34. When the person complained of is brought before
the magistrate, if the charge be controverted, the magistrate
must take testimony in relation thereto. The evidence must
be reduced to writing, and subseribed by the witnesses.

Sec. 85. Ifit appear that there is no just reason to fear the
commission of the offense alleged to have been threatened, the
person complained of must be discharged.
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Sec. 36. If, however, there be just reason to fear the com:
mission of the offense, the person complained of may be re-
quired to enter into an undertaking, in such sum, not exceed-
ing one thousand dollars, as the magistrate may direct, with
one or more sufficient suret‘ies, to abide the order of the next
district court of the county, and in the mean time to keep the
peace toward the people of this Territory, and particularly to-
wards the complainant,

. Sec. 87. If theundertaking required by the last section be
given, the party complained of must be discharged. If he do
not give it, the magistrate must commit him to prison, epecify-
ing in the warrant ‘the requirement to give security, the
amount thereof, and the omission to give the same.

Sec. 38. If the person complained of be committed for
not giving security, he may be discharged by any justice of the
peace of the county or police or special justice of the eity,
upon giving the same. |

Sec. 39. An undertaking gtven as provided in section 67,

must be transmitted by the magistrate to the next district court

of the county.

Seo. 40. A person who in the presence of a court ar mag-
istrate, assaults or threatens to assault another, or.commit an
offense against his person or property, or who contends with
another with angry words, may be ordered by the court or
magistrate to give security as provided in section 36, cr if he

refuse to do 8o, may be committed as provided in section 87. -

Sec. 41. A person who has entered into an undertaking to
keep the pease, must appear on the ficst day of the next term
of the district court of the county. . Ifhe do not, the court may
forfeit his undertaking, and order it to be prosecuted unless
his default be executed,

- Sec. 42, If the complainant do not appear, the person com.
plained of may be discharged, unless good cause to the con-
trory be shown. |

Sec. 43. If both parties appear, the court may hear their
proofs and allegations, and may either discharée the under-
takirig, or require a new one, for a time not .exceeding one
year.
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Sec. 44. An undertaking to keep the peace is broken, on the Undertaking,
. . . R when broken
failure of a person complained of to appear at the district

court as provided in section 41, or upon his being convicted of
a breach of the peace.

Sec. 45. Upon the district attorney producing evidence of Undertaking,
such conviction to the district court to which the undertaking prosecuted
is returned, that court must order the undertaking to be pross
ecuted ; and the district attorney must thereupon comwence

an action upon it in the nawe of the people of this Territory.

Sec. 46. In the action, the offense stated in the record of Evidence ot

breach
conviction must be alleged as the breach of the undertaking,
and is conclusive evidence thereof.

Sec. 47. Security to keep the peace or to be of good be. Securltytforqt‘:’;

: < ) . . . . peace not re -
bavlor, cannot be reqmred, except as prescrlbed in this :zgm;z“&t uﬁ;
chapter. chapter

CITAPTER IIL

POLICE IN CITIES AND THEIR ATTENDANCE AT EXPOSED PLACES.

Section 48. Organization and regulation of the police.
49. Force to preserve the peace, at public mectings, when and
how ordered.

Sec. 48. The organization and regulation of the police in Orgaaiaation
the cities and villages in this Territory, are governed by spe. oftne Potice
cial statutes. :

I aving 1 1 Force topresery e

Sec. 4? The mayor or other oﬂicgr having the dxrec%mn of Fr topraser e

the police in a city or village, must order a force, sufficient to Public meetings
preserve the peace, to attend any public meeting, wlen he is

satisfied that a breach of the peace is to be apprehended.

CHAPTER 1V.

SUPPRESSION . OF RIOTS.

Section 50. Powers of sheriff or other officer in overcoming resist-
ance to process.
51. His dutyto certify to court the name of resisters and
their abettors,
52. Duty of a person commanded to aid the officer.
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Section 53> When governor to order out a military force to aid in

exeouting prooess.

94. Magistrates and oficers to command rioters to disperse.

99. To arrest rioters if they de ot disporse,

56. Consequences of refusal t. aid the magistrate or officers.

57. Consequences of neglect or refusal of a magistrate or
officer te act.

08. Proceedings, if rioters do not disperse.

59. Officers who may erder out the military,

60. Commanding officer and treops to obey the erders.

61. Armed force to obey orders.

62, Conduct of the troops.

63. Governor may, in certain cases, proelaim a county in 3
state of insurrection.

64. May revoke the proclamation.

65. ‘Consequences of resisting process, after a county is pre-
claimed in a state of insurrection. '

Sec. 50. When a sheriff or other public officer, authorized to
execute process, finds, or has reason to apprehend that resist-
ance will be made to the execution of the process, he may coms
mand as many male ichabitants of his county as he may think
proper, and any military company er companies in the county,
armed and equipped, to assist him in overcoming the resistance,
and if necessary, in seizing, arresting, and confining the re~
sisters and their aiders and abettors, to be pumished according
to law.

- Sec. 51. The officer must certify to the court from which
the process issued, the names of the resisters and their aiders
and abettors, to the end that they may be proceeded against for
contempt.

Sec. 52. Every person commanded by a public officer to as-
sist him in the execution of process, as provided in section 50,
who, without lawful cause, refuses or neglects to obey the com~
mand, is guilty of a misdemeanor.

Sec. 53. If it appears to the governor, that the power of the
county is not sufficient to enable the sheriff to execute process
delivered to him, he must, on the application of the sheriff,
order such a military force from any other county or counties,
as i3 necessary.
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Sec. 54. When persons to the number of twelve or more, A
armed with dangerous weapouns, or to the number of thirty or
more, whether armed or nos, are unlawtully or riotously assem-
bled in a city, or village or town, the sheriff of the county and
his under sheriff and deputies, the mayor and aldermen of the

.city, or the superviser of the town, or president or chief exec~
utive officer of the village, and the justice of the peace or the
poliee justices of the city, village or town, must go among the
persons assembled, or as near to them as possible, and command
them, in the name of the people of this Territory, immediately
to disperse.

Sec. 85, If the persons assembled do not immediately dis~ To arrest rioters.
perse, the magistrates and officers must arrest them or cause dleporas
them to be arrested, that they may be pnpished according to
law; and for that purpoge, may command the aid of all per~
sons present er within the eounty.

Sec. 56. If a person 8o-commanded to aid the magistrates or congequence o
officers, neglect to do so, he is deemed one of the rioters, and "¢
is punishable accerdingly. ‘

See. 57. If a magistrate or officer having notiee of an A~ wegreot of omcer
lawful or rivtous assembly, mentioned in section 54, neglect to ¢ommuences of
proeeed to the plaee of the assembly, or as near thereto as he ’
can with safety, and to exercise the authority with which he is |
invested for suppressing the same and arresting the offenders,
he is guilty of u misdemeanor.

Sec. 58. If the persons assembled, and commanded to dis- proceeatogs it
perse, do not immediately disperse, any two of the magistrates aiporee” "
or officers mentioned in section 54, may command the aid of a
sufficient number of persons, and may proceed in sach manner
as in their judgment is necessary, to disperse the assembly and

arrest the offenders.
Sec. 59. When there is anunlawful or riotous assembly, With 50 ey wnomay

intent to commit a felony, or to offer violence to persons or H&rout
property, or to resist by foree the laws of the Territory. and
the fact is made to appear to the governor, or to a judge of the
supreme court, or to a county judge, or to the sheriff of the
county, orto the mayor, recorder or eity judge of a city, either
of those officers may issue an order directed to the commands

ing officer of a division, brigade, regiment, battalion or com-
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pany, to order his command, or any part of it, (describing the
kind and number of troops,) to appear at a specified time and
place to aid the civil authorities in suppressing violence, and
enforcing the law.

Sec. 60. The commanding officer to whom the order isgiven
must forthwith obey it; and the troops required must appear
at the time and place appointed, armed and equipped with am-
munition as for inspection.

Sec. 61. When an armed force is called out for the purpose

of suppressing an unlawful or riotous assembly, it must obey

the orders in relation thereto, of either of the officers men:
tioned . in section 59.

Sec. 62. The commanding officer must act entirely on the de-
fensive; not suffering his men to fire, and permitting them to
use their edged or pointed weapons only to repel actual vios
lence, except in one of the following casbs:

1, If an attack be made on any of the troops, by which his
life is in danger, or if an attempt be made to disarm him,
which he cannot otherwise avoid, he may defend himself by
discharging his fire-arms;

2, If a general attack be made by the rioters upon the troops
with fire-arms, missiles or other weapons, by which their lives
are indiscriminately put in danger, the commanding off cer may
order the troops to fire; but not until an endeavor has been
made to disperse the rioters by means less dangerous to persons
who may be engaged in the riot; ;o

3, If the troops cannot be placed between the rioters and
the persons or property which they apparently intend to at
tack, and the illegal purpose of the riot be persevered in by
means evidently dangerous to the lives and property of others,
although no attack be made on the troops themselves, the mag:
istrates or officers mentioned in section 59, or’any two of them,
may direct the commanding officer to disperse the rioters,
which he is authorized to dv by ordering the troops, first to use
the bayonet or sword, and if they prove ineffectual to disperse
the assembly, but not otherwise, then to discharge their fire-
arms against them;

4, The troops must not be brought up to the place, until
after the magistrate or other officer has proclaimed the-office
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which he holds, and ordered the assembly to disperse ; nor can
they make a discharge of fire arms against the rioters, until
after a signal given by three discharges in rapid succession,
with blank cartridges, and the lapse of a reasonable time there-
after ; '

5, Every endeavor must be used, both by the magistrates
and civil officers, and by the officer commanding the troops,
which can be made consistently with the preservation of life,
to induce or force the rioters to disperse, before an attack is
made upon them by which their lives may be endangered,

Sec. 63. When the governor is satisfied that the execution of
civil or criminal process has been forcibly resisted in any coun-
ty, by bodies of men; or that combinations to resist the exe-
cution of process by force, exist in any county, ani that the
power of ‘the county has been exertcd, and has not been suffi«
cient to enable the officer having the process, to execute it, he
may, on the application of the officer, or of the district attor-
ney or the ceunty judge of the county, by proclamation to be
published in the territorial paper, and in such papers in the
county as he may direct, declare the county to be in a state of
insurrection, and may order into the service of the Territory
such number and description of ,volunteer or uniform compan-
les, or other militia of the Territory, as he may deem necessas
ry, toserve for such term, and under the command of such oﬂi-
cer or officers, as he may direct.

Sec. 64. The governor may, when he thmks proper, revoke
the proclamation authorized by the last section, or declare that
it shall cease, at the time and in the manner dlrected by him.

Bec. 65. A person who, after the publication of the procla-
mation authorized by section 63, resists or aids in\resisting, t.he
execution of processin a county declared to bein a state of in-
surrection, or who aids or attempts the rescue or escape of sn-
other from lawful custody or confinement, or who resists or
2ids in resisting, a force ordered out by the governor to quell
or suppress an insurrection, is guilty of a felony, and is pun-~
ishable by imprisonment in the territorial prison for not less
than two years.
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PART II.

OF JUDICIAL PROCEEDINGS FOR THE REMOVAL OF PUBLIC OFFI-
CERS, BY IMPEACHMENT OR OTHERWISE.

Title I. Of impeachments.
IL. Of the removal of justices of the peace, police justiees,
‘and justices of justices’ courts and their clerks.

TITLE I.

OF IMPEACHMENTS.

Seetion 66. Impeachment to be delivered to president of council,

'67. Court to be summoned, and eopy of impeachment served
on defendant. ’

68. Service, how made.

69., Proceedings if defendant does mot appear.

70. Defendant may object to sufficiency of, or deny impeach-
-meut. ‘

71. Form of objeetion or denial.

72. Proeceedings thereon.

73. Trial.

74. Two-thirds necessary to eonviction.

75, 76. Judgment on convietion, how pronounced.

77. Nature of the judgment.

78. Effect ot judgment of suspension.

79. Judieial .oﬂicer, when impeached, disqualified to aet
until acquitted.

80. Presiding officer, when president of the council is im.-
-peached. .

81. Impeachment not a bar to indictment.

Impeachment, Sec. 66. When a civil officer of the Territory is impeached
elivered by the assembly for willful or corrupt misconduct in office, the

articles of impeachment must be delivered to the president of

the eouncil.
Sourtsummones  Sec. 67. The president of the council must thereupon cause
aad copy served 3 . . . .
' the court to be summoned to meet at the capitol, in the city of
Yankton, on a day not less than thirty nor more than sixty
days from the day of delivery of the articles of impeachment.

2
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Ho must also cause a copy of the articles of impeachment,
with a notice to appear and answer the same at the time and’
place appointed for the .meeting of the court, to be served on
the defendant, not less than twenty days. before the day fixed
for the meeting of the court.

Sec. 68. The service must be upon the defendant personally, Servles, bow
or if he cannot, upon diligent inquiry, be found in the Ter~
ritory, the court, upon due proof of that fact, may order that
publication may be made in such manner as it deems proper, of
a notice reguiring him to appear at a specified time and place,
and answer the articles of impeachment.

Sec. 69. If the defendant do not appear, the court, upon Preceedings if
proof of service or publication as provided in the last two sece notsppear
tions, may of their own motion, or for cause shown, assign an-
other day for hearing the impeachment; or may then, or at
any other time which it may appoint, proceed, in the absence

of the defendant, to trial and judgment.

Sec. 70. When the 'defendant appears, he must answer the wnea aerendant
articles of impeachment; which he may do, either by object~ iny object
ing to their sufficiéncy, or of any article therein, or by deny-
ing the truth of the same.

Sec. T1. If the defendant object to the sufficiency of the Porm or
objection
impeachment, the objection must be in writing, but need net
be in any specific form ; it being sufficient, if it present intelli-
gibly the grounds of the objection. If he deny the truth of
the impeachment, the denial may be oral, and without oath,
and must be entered upon the minutes..
Sec. T2. If an objection to the sufficiency of the impeach~ Proceedings
ment be not sustained by a majority of the members of the thereon
eourt who. heard the argument, the defendant must forthwith -
answer the articles of impeachment. If he plead guilty, or
refuse to plead, the court must render judgment of conviction
against him. If he deny the matters charged, the court must,
at such time as they may appoint, proceed to try the impeach~
ment. |
Sec. T3. The oath or affirmation prescribed by section 22,
having been administered, the court must proceed to try and
determine the impeachment, and may adjourn the trial from
time to. time.
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Sec. 74. The defendant cannot be convicted on impeach-
ment, without the concurrence of two-thirds of the members
present ; and if two.thirds of the members present do not con-
cur in a conviction, he must be declared acquitted.

Sec. 75. After conviction, the court must immediately, or at
such other time as it may appoint, pronounce judgment in the
form of a resolution, entered upon the minutes of the court.

" The vote upon the passage thereof must be taken by yeas and

nays, and must also be entered upon the minutes.

Sec. T6. On the adoption of the resolution, by a majority of
the members present who voted on the question of acquittal
or conviction, it becomes the judgment of the court.

Sec. 77. The judgment may be, that the defendant be sus.

- pended and removed from office, or that he be removed from -

office and disqualified to hold and enjoy s particular office or
class of offices, or any office of honor, trust or profit, under
this Territory.

Sec. 78. If judgment of suspension be given, the defendant
during the continuance thereof, 1s disqualified from receiving
the salary, fees or emoluments of his office.

Sec. 79. A judicial officer cannot exercise his office after
being impeached, until he is acquitted.

Sec. 80. If the president of the coupcil be impeached, no-
tice of the impeachment must be immediately given to the
council by the House of Representatives, that another presi-
dent may be chosen.

Sec. 81. If the offense for which the defendant is impeached
be the subject of an indictment, the indictment is not barred by
the impeachment.

TITLE II.

OF THE REMOVYAL OF JUSTICES OF THE PEACE.

Section 82. Accusation to be presented to the presxdmg judge of the
court.
83. Form and verification of the accusation.
84. To be transmitted to district attorney, and copy to be
served on defendant, with notice to appearand answer.
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Section 85. Proceedings, if defendant do not appear,
86. Defendant may object to or deny the accusation.
87. Form of the objection.
88. Manuer of denial.
89. If objection overruled, defendant to answer forthwith.

90. Proceedings upon plea of guilty, refusal to answer, or
denial.

91, Judgment upon convictien, and its form,

- Sec. 82. An accusation in writing against a justice of the accusation to
peace, for willful or corrupt misconduct in office may be pre-/ whom presented
sented to the presiding judge of the district court of the coun-
ty in or for which the officer accused is elected or appointed.

Sec. 83. The accusation must state the offense charged, in m::& usation
ordinary and concise language, without repetition and in such
manner as to enable a person of common understanding to
know what is intended , and must be verified by the oath of the
person making it, to the effect that he believes the charges
therein contained, to be true.

Sec. 84. After receiving the accusation, the Judge to whom 1o whom tne
it is delivered- must forthwith cause to be transmitted franemitted
to the district attorney of the cou_n'ty, who must
cause & copy ' thereof to. be served upon the de. Oopyserved
fendant, and require by written notice, of not less
than twenty days, that he appear before the district court of
the county, and answer the accusation, at a specified time,
which mast be either at a term of the court, or at any other
time appointed by the presiding judge, by a written order filed
with the clerk.

Sec. 85. The defendant must appear at the time appomted Proceedings if
in the notice, and answer the accusation, unless, for sufficient :;;mmz dor
cauge, the court assigns another day for that purpose. 1If he
do not appear, the court may proceed to hear and determine
the accusation in his absence. :

Sec. 86. The defendant may answer the accusation either by perendant may
- objecting to the sufficiency thereof, or of any article therein, or *¥**
by denying the truth of the same.

Sec. 87. If he object to the legal sufficiency of the ACCU~ yorm of
gation, the objection must be in writing, but need not be in any chjection
specific form; it being sufficient if it present intelligibly the
ground of the objection.
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Sec. 88. If he deny the truth of the accusation, the denial
may be oral and without oath, and must be entitled upon the

minutes.

Sec. 83. If an objection to the sufficiency of the aecusation
be not sustained, the defendant must answer the accusation
forthwith.

Sec. 90. If the defendant plead guilty, or refuse to answer
the accusation, the court must render judgment of conviction
against him. If he deny the matters charged, the court must
proceed to try the accusation.

“Sec. 91. Upon a conviction, the court must pronounce judg-
ment that the defendant be removed from office. But to war-
rant a removal, the judgment must be entered upon the min~
utes, assigning therein the causes of removal,

PART IV:

OF THE PROCEEDINGS IN CRIMINAL ACTIONS PROSECUTED. BY
INDICTMENT..

Title I. Of thelocal jurisdiction of public offences.
II. Of the time of commencing criminal action..
II1. Of the information, and proceedings thereon to. the com-
mitmeunt, inclusive,
I¥. Of the proceedings after commitment, and before in-
dietment.
V. Of the indietment.
VI. Of the proceedings on the indictment before. trial.
VIIL. Of the trial.
VIIL. Of the proceedings atter trial, and before judgment..
IX. Of the judgment and execution..
- X. Of appeals.
XI. Of miscellaneous prbccedings..

TITLE L.

OF THE LOCAL JURISDICTION OF PUBLIC OEFENSES.

Section 92. Jurisdiction of offenses committed in this Territory.
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Section 93. When the offense is. commenced without, but consum-
mated within the Territory.

94. When an inhabitant of this Territory is concerned in a
duel out of the same, and a party wounded dies
therein.

95. When an inhabitant of this Territory leaves the same
to elude the statu‘es against dueling.

96. When an offense is committed partly in one county and
partly in another.

'97. When an offense is committed on the boundary of two
or more counties, or within five hundred yards
thereof.

98. Jurisdiction of an offense on board a vessel.

99. Of indictment for kidnapping, enticing away a child or
abduction.

100. Of indictment for bigamy or incest, when committed in
one couuty and defendant apprekended in another.

101. When property is feloniously taken in one county and
brought into another.

102. Of an indictment against an accessory after the fact.

103. Conviction or acquittal in another Territory or State, a
bar, where the jurisdiction is concurrent.

104. Conviction or acquittal in another county, a bar, where
the jarisdiction is concurrent.

Sec. 92. Every person, whether an inhabitant of this or any sariediction of
other Territory, State or county, or district of the United Sommtiod 1a
States, is liable to *punishment, by the laws of this Territory, ‘" Tty
for a public offense committed by bhim therein, except where it
is by law cognizable exclusively in the courts of the United

States.

Sec. 93. When the commission of @ public offense com= wpes

menced without this Territery, is consummated within its bound- wituout bas

aries, the defendant is liable to punishment thereof in this Ter« within the -
ritory, though he were out of the Territory at the time of the rermitory

~ commission of the offense charged, if he consummated it in

this Territory through the intervention of an innocent or guilty

agent, or by any other means proceeding directly from him-

self; and in such case, the jurisdiction is in the county in

which the offense is consummated.
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Sec. 94. When an inhabitant or resident of this Territory,
by previous appointment or engagement, fights a duel, or is
concerned as second therein, out of the jurisdietion of this Ter-
ritory, and in the duel a wound is. inflicted upon a person
whereof he dies in this Territory, the jurisdiction of the offense
is in the county where the death happened.

'Sec. 95. When an inhabitant of this Territory shall have
left the same for the purpose of eluding the operation of the
provisions of the statutes relating to dueling and challenges to
fight, with the ‘intent or for the purpose of doing any of the
acts prohibited therein, the jurisdiction is in the county of
which the offender was an inhabitant when the offense was com-
mitted, or in any county in which in the opinion of the governs
or, the evidence can be most conveniently obtained and pro- -
duced, to be designed [designated] by him by a written appoint-
ment, filed in the office of the clerk of that county.

Sec. 96. When a publie offense is committed, partly in one
county and partly in another county, or the acts or effects
thereof, constituting or requisite to the consummation of the
offense, occur in two or more counties, the jurisdiction is in
either county.

Sec. 97. When a public offense is committed on the boundary
of two or more counties, or within five hundred yards thereof,
the jurisdiction is in either county.

Sec. 98. When an offense is committed in this Territory, on
board a vessel navigating a river, lake or canmal, or lying therein
in the prosecution of her voyage, the jurisdiction is in any’
county through which the vessel is navigated in the course of
her voyage, or in the eounty where the voyage terminates.

Sec. 99. The jurisdiction of an indictment—

1, For forcibly and without lawful authority seizing and
confining another, or inveigling or kidnapping him with intent
against his will, to cause him to be secretly confined or impris-
oned in this Territory, or to be sent out of the Territory, or to
be sold as a slave, or in any way held to service, or of selling
or in any manner transferring for a term the services or labor
of ablack, mulatto, or other person of color, forcibly taken,
inveigled or kidnapped from this Territory, to any other Terri
tory, place or country ; or
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2, For decoying, or taking, or enticing away a child under
the age of twelve years, with intent to detain and couceal it
from its parent, guardian, or other person having lawful charge
of the child; or

3, For inveigling, enticing or taking away an unmarried fe-
male of previous chaste character, under the age of twenty-
one years, for the purpose of prostitution ;

Is in any county in which the offense 18 committed, or into or
out of which the person, upon whom the offense was commit-
ted, may in the commission of the offense, have been brought,
or in which an aet was done by the lefendant in instigating,
procuring, promoting, aiding or in being an accessory to the
commission of the offense, or in abetting the parties concerned
therein.

Sec. 100. When the offense either of bigamy or of incest is
committed-in one county, and the defendant is apprebended in
another, the jurizdiction is in either county.

Sec. 101. When property feloniously taken in one county,
by burglary, robbery, larceny or embezzlement, has been
brought into another, the jurisdiction of the offense is in either
county. Butif, before the conviction of the defendant in the
latter, 'he be indicted in the former county, the sheriff of the
latter must upon demand deliver him to the sheriff of the for-
mer couuty, upon being served with a copy of the indictment,
and upon a receipt endorsed thereon by the sheriff of the for-
mer county, of the body of the defendant; and is, on filing
the copy of the indictment and the receipt, exonerated from all
liability in respeet to the custody of the defendant.

Sec. 102. In the case of an accessory after the fact in the
commission of a public offense, the juriediction is in the county &
where the offense of the accessory was committed, notwith-
standing the principal offense was committed in another
county.

Sec. 103. When an act charged as a public offense, is w1thm
the jurisdiction of another Territory, county or State as well
a8 of this Territory, a- conviction or acquittal thereof in the for-
mer, is a bar to a prosecution or indictment therefor in this
Territory.

3*
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Gonviction or Sec. 104. When an offense is in the jurisdiction of two or
acquitial in . . o ‘o s /
another county more counties, a conviction or acquittal thereof in one county,

is a bar 40 a prosecution or indictment thereof in another,

TITLE II

OF THE TIME OF COMMENCING CRIMINAL ACTIONS.

Section 105. Prosecution for murder may be com:xenced at any
time.

108. Limitation of two years, in indictment for personating
another and marrying in such assumed character,
and {or abduction and seduction.

107. Limitatioa ef three years, in all other cases,

108, Exception, when defendant is out of the Territory.

109. Indictment- deemed found, when presented im court
and filed.

prosscutionfor  Sec. 105. There is mo limitstion of time within which a

murder o . .
prosecution for murder must be commenced. It may be com-
menced at any time after the death of the person killed.

Limitation Sec. 106. Anindictment for a public oftense must be found-
within two years after its commission, in the following cases:

1, Falsely representing or personating any person, and in
such assumed character marrying another ;

2, Inveigling, emticing, or taking away an unmarried female,
of previous, chaste character, under the age of twentyfive
years, for the purpoese of prostitution;

8, Seducing and having illicit connection with an unmarried
female of previous chaste character, under promise of marriage.

In other cases Sec. 107. In all other cases, an indictment for a public of-
fense must be found within three years after its commission.

T¥hen dotendant Sec. 108. If when the offense is committed, the defendant
Territory be out of the Territory, the indictmentsmay be found within
the term herein limited after his coming withia the Térritory;
and no time, during which the defendant is not an inhabitant
of or usually resident within the Territory, is part of the lim-

* itation.
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Sec. 109. An indictment is found, within the meaning of },ggg’g’,:;“
the last three sections, when it is duly presented by the grand —"b=
jury in-epen court, and there received and filed.

TITLE III.

-OF THE PRELIMINARY INFORMATION, AND PROCEEPINGS THERE-
ON To THE COMMITMENT INCLUSIVE.

Chapt;er I. The intormation.

II. The warrant of arrest,

1IL. Arrest by un officer under a warraut.

IV. Arrest by an officer without a warrrant,
V. Arrest by a private person.

VI. Re-taking after an escape or rescue.

VII. Examination of the case, and discharge of the defendant
or holding him to answer.

CHAPTER L.
THE INFORMATION.

Section 110. Preliminary information defined.
111. Magistrate defined.
112, Who are magistrates.

Sec. 110 Tha preliminary information is the allegatlon made Juformation

to a magistrate that a person has been guilty of some designated
public offense. ' _

Sec. 111. A magistrate is an officer having power o issuo a Megistrate
warrant for the arrest of a person charged with a public offense.

Sec. 112. The following persons are magistrates: Who are
1, The judges of the supreme court ; Mogistratee
2, The judge of the prabate court;
3, Justices of the peace;
4, Police and other special justices, appointed or elected id

4 city, v1llnge, nr town ;
5, The mayors and recorders of cities.



26

Examination of
prosecutors
witnesses &o.

GENERAL LAWS.

CHAPTER IIL

THE WARRANT OF ARREST.

Section 118. Examination of the prosecutor and his witnesses upon

the information,

114. Form of the warrant.

115. Name or description of the defendant in the warrant
and statement of the offense,

116. Warrant to be directed and executed by-a peace officer.

117. Who are peace officers..

118, 119. To what peaee officers warrant to be directed and
when and how to be executed 1n another coanty.

120. Endorsement on the warrant for service in amother
oounty how and upon what proof to be made.

121. Defeudant to be taken before the magistrate issuing the
warrant or another magistrate in the same county.

122. Defendant arrested for a misdemeanor in another
county to be taken before a magistrate therein and ,
admitted to bail, ‘

123. Proceedings on taking bail from the deferdant in such
case,

'124. Proceedings where he is admitted to bail in such case

but bail is not given.
125. Before what magistrate in the same county defendant

is to be taken when the magistrate issuing the wars
rant is unable to aet.

126. Defendant in all cases to taken before a magistrate
without delay.

127.If the defendant be taken before another magistrate -
than the one who issued the warrant, depositions to
be sent to the magistrate or witnesses to.be examined
anew.:

See. 118. When an information verified by oath or affizma.
tion is laid before a magistrate of the commission of a public
offense, he must, if satisfied therefrom that the offense com~
plained of has been committed, and that shere is reasopable
ground to believe that the defendant has eommitted, it, issue a
warrant of arrest.
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Sec. 114. A warrant of arrest is an order in writing in the Pormof warraat
name of the people signed by a magistrate commanding the
arrest of the defendant and may be substantially in she follows
ing form:

“County of Yankton [or as the case may be.]

“In the name of the people of the Territory of Dakota. To
any sheriff, constable, marshal or policeman in this Territory
[or in the county of Yankton or as the ease may be as provided
in sections 118 and 119.] :

“Fonformation upon eath having been this day laid before me
that the crime of [desxgnatmg it} has been committed, and
accusing C. D. thereof,

¢“You are therefore commanded forthwith to arrest the above
named C.D., and bring him before me, at—[naming the place,}
or in case of my absence or inability to act, before the nearest
or most accessible magistrate in this county. |

“Dated at the City of Yankton [or as the ease may be,]
this day of - , 186 .”

E. F. Justice of the peace [or as the ease may be.]

Sec. 115. The warrant must specify the name of the de- wnatwarsant
fendant, or if it be unknown to the magistrate, the defendant "
- may be designated therein by any name. It must also statean
offense in respect to which the magistrate has autherity to issne
the warrant and the time of issuing it, and tke eity, town or
" village where it is issued, and signed by the magistrate with
his name of office.

Sec. 116. The warrant must be direeted to and exeeuted by Warrant to
whom directed:
s peace officer.

Sec. 117. A peace officer is a sheriff of a county, or a eon- YWho are pesce
stable, marshal, or policeman of a city, town or village.

Sec. 118. If the warrant be issued by a judge of the supreme To what offesr
court, or by the presiding judge of a eity court, it may be di-
rected generally to any sheriff, constable, marshal or police-
man in the territory, and may be executed by any of those
officers to whom it may be delivered.

Sec. 119. If it be issued by any other magistrate, it may be How executed
directed generally to any sheriff, constable, marshal, or polices and when
man in the county in which it is issual, and may be executed
in that county, or if the defendant be in another county it may
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e execated therein, upon the written direction of a magistrate
of that county endorsed upon the warrant, signed by him with
his name of office, and dated at the city, town or village where
it is made, to the following effect :

“This warrant may be executed in the county of”’ [as
the case may be.]

Sec. 120. The endorsement mentioned in the last section
«cannot, however, be made unless upon the oath of a creditable

‘witness, in writing, endorsed on or annexed to the warrant

proving the hand writing of the magistrate by whom it was
issued. Upon this proof the magistrate endorsing the warrant
is exempted from liability te a civil or criminal action though
it afterwards appear that the warrant was illegally or im-
properly issued.

Sec. 121. If the offense charged in the warrant be a felony
the officer making thearrest must take the defendant before the
magistrate who issued the warrant, or some other magistrate in
the same county as provided in section 125,

Sec. 122. If the oftensecharged in the warrant he a misde-
‘meanor and the defendant be arrested in another -county, the
officer must npon being required by the defendant, take him
before a magistrate in that county, who must admit the de-
fendant to bail and take bail from him acoordingly.

Sec. 123. On taking bail the magistrate must certify that
fact on the warrant, and deliver the warrant and undertaking
of bail to the officer having charge of the defendant. The
officer must then discharge the defendant from arrest, and must
without delay, deliver the warrant and undertaking to the clerk
of the court at which the defendant is required to appear.

Sec. 124. If on the admission of the defendant to bail as
provided in section 122, bail be not forthwith given, the officer
must take *he defendant before the magistrate who issued the
warrant or some other magistrate in the same county as pro-
vided in the next section.

Sec. 125. When by the preceding sections of tthis chapter,
the ‘defendant is required to be taken before the magistrate
who issued the warrant, Be may, if 'the magistrate be absent or
anable to act, be taken before the nearest -or most accessible
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magistrate in the same county. The officer must ab the same
time deliver to. the mugistrate, the warrant, with the return
endorsed and subscribed by him.

See. 126. The detendant must in all cases be taken, before Defendarttnbe

the magistrate without unnecessary delay. maglstrate oy

Sec. 127. If the defendant be taken before a magistvate When defondant

other than the one who issued the warrant, the depositions on awother, .

which the warrant was granted must be sent to that magistrate, {heo5oree
or if they cannot be procured- the prosecutor and his witness warrant

‘mugt be summoned to.give their festimony anew..

C¢HAPTER IIL
ARBEST BY AN OFFICER UNDER A WARRANT:,
Section, 128. Arrest defined..

129. By whom an arrest may. be made..

130, Every person. hound to aid an officer in an arrest..

131. When the arrest may be made..

‘132. How an arrest is made.

133. No further restraint allowed than is mecessary to. ar<
rest and detention of defendant.

134. Ofiicer wmust. state his authority, and show warrant if
required.

135. It defendant flee or resist, officer may use all necessary
meaas to affect arrest.

136, 137. When officer may break open a.door or window.

Sec, 128, Arrest is.the taking of a person into custody that Arrestdetnes
he may be held to answer for a public offense..

Sec. 129 An arrest may be either: Arrest made by

1, By a peace officer under a warrant ;- whom.

2, By a peace officer without a warrant ; or-

8, By a private person.

Sec. 130. B?very person must aid an officer in the exeeution persons beund:
of a warrant, if the officer require his aid and be present and *** ™"
acting in its exeeution.

Sec. 131. If the offense charged be a felony the arrest may wnen arrest
be made on any day, and at any time of the day or night. If mayRamate
it be a misdemeanor the arrest cannot be made on Sunday or

at night, unless upon the direction of the magistrate endorsed
upon the warrant, '
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Arrest, bow Sec. 132. An arrest is made by an actual restraint of the
person of the defendart, or by his submission to the custody
of the officer.

Amomntof - Sec, 133. The defendant is not to be subjected to any more
restraint than is necessary for his arrest and detention.

Offcer must Secs 184. The officer must inform the defendent that he acts

suthority under the authority of the warrant, and must also show the

warrant if required.

omicer may wse  Sgc. 135. If, after notice of intention to arrest the defen-
all necessary . . .
means to effect Jent, he either flee or forcibly resist, the officer may use all

arrest
necessary means to affect the arrest.

Officer may Sec. 136. The officer may break open an outer or inner door
break open door X . . )
orwindow, when or window of a dwelling house, to execute the warrant, if after

notice of his authority and purpose, he be refused admittance.

Same Sec. 137. An officer may break open an outer or ianer door
or window of a dwelling house for the purpose of liberating a
person who, having entered for the purpose of making an ar
rest, is detained therein, or when necessary for his own lib-
eration, ‘

CHAPTER 1IV.

ARREST BY AN OFFICER WITHOUT A WARRANT,

Section 138, In what case allowed

139. May break open a door or window, if admittance re.
tused.

140. May arrest at night, on reasonable suspicion of felony.

141, Must state his authority, and cause of arrest, except
where party is commiiting felony or is pursued after
escape,

142. May take before a magistrate a person arrested by a
by-stander for breach of the peace.

143. Magistrate may commit by verbal or written order, for
offenses committed in his presence.

Arrestwmthont  Sec. 138. A peace officer may, without a warrant, arrest a
what cases person. '
1, For a public offiense, committed or attempted in his

presense ;
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2, When the person arrested has committed a - felony,
although not in his presence;

8, When a felony has in fact been committed, and he has
reasonable cause for believing the person arrested to have com-
mitted it;

4, On charge, made upon reasonable cause, of the commis-
sion of a felony by the party arrested.

Sec. 139. To make an arrest as provided in the last sectioxi, %o ;ﬂ;&;’&"{:‘
the officer may break open an outer or inner door or window of st section
a dwelling house, if, after notice of his office and purpose, he

be refused admittance.

Sec. 140. He may also at night, without a warrant, arrest May srrest st
any person whom he'has reasonable cause for believing to have
committed a felony, and is justified in. making the arrest,
though it afterwards appear that the felony had not been coms
mitted.

Sec. 141. When arresting a person without a warrant, the Must stace nig
officer must inform him of his aathority and the cause of the sathority
arrest, except when he is in the actual commission of a public
offense, or is pursued immediately after an escape. |

Sec. 142. He may take before a magistrate, a person, who, Person arrested
being engaged in a breach of® the peace, is arrested by a by-
“stander and delivered to him.

Sec. 143. When a public offense is committed in the prem May commis,
sence of a magistrate, he may, by a verbal or written order, e
command any person to arrest the offender, and may there-
upon proceed as if the offender had been brought before him on
8 warrant of arrest,

CHAPTER V.

ARREST BY A PRIVATE PERSON.

Section 144. In what cases allowed.
145. Must inform the party of the cause of arrest except when
actually committing the offense or on pursuit after
escape. '

146. May break open a door or window if admittance re-
fused.
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Sect on 147. Must immediately take prisoner before a magistrate
or deliver him to peace officer.

Sec. 144. A private person may arrest another—

1, For a public offense comumitted or attempted in bis pre~
sence; :

2, When the.person arrested has committed a felony,
although not in his presence;

3, When a felony has been in fact committed, and he has
reasonable cause for believing the person arrested to have
committed it.

See. 145. He must, before making the arrest, inform the
person to be arrested of the cause thereof ; and require him to.
submit, except when he is in the actual commission of the of-
fense, or when he is arrested on pursuit immediately after its
commission. ,

Sec. 146. Ef the person to be arrested have committed »
felony, und a private person, after notice of his intention to.
make the arrest, be refused admittance, he may break open an.
outer or inner door or window of a dweling~house, for the.
purpose of making the arrest.

Sec. 147. A private person who Has arrested another for
the eommission of a public oﬁ‘ense, must, without unnecessary
delay, take him: before a maglstra.te or deliver him to a peage
officer..

CHAPTER VL

RE-TAKING, AFTER AN. ESCAPE OR RESCUE..

Section. 148. May be at any time or in any place in the territory..
149. May break open.a door or window, if admittance- re«
fused.

Sec. 148. If a person arrested, escape or be rescued, the
person from whose ecustody he escaped or was rescued, may
immediately pursue and retake him,at any time, and in any
place in the territory.

Sec. 149. Ty retake the person escaping or rescued, the
person pursuing may, after notice of his intention and refusal
of admittance, break open an outer or inner door or window of

a dwelling-house.
3
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CHAPTER VII.

BXAMINATION OF TI\I‘E CASE, AND DISCHARGE OF THE DEFENDANT

Section 150.

151.
152.

153.
1564,

155.
156.

157.

158.

159.
160,
162.
163.

164.
165.
166.
167.
168.

169.
170.
I71.
172.
173.
174,
176.

OR HOLDING HIM TO ANSWER.

Magistrate to inform the defendant of the charge, and
his gight to counsel.

Time to send, and sending for counsel.

On appearance of counsel, or waiting for him a rea-
sonable time, examination to proceed.

When to be completed. Adjournment.

On adjournment, defendant to be committed or dis-
charged on'deposit,of money.

Form of commitment.

Depositions to. be read on examinations, and witnesses
examined. '

Examination of witnesses to be in presence of defend- .

ant, and witnesses to be cross-examined in his behalf.
Defendant to be informed of his right to make a state-
ment. ‘

Waiver of his right, how taken.

161. Statement how taken.

How reduced to writing, and how authenticated.
After statement or waiver, defendant’s witnesses to be
examined. ' '

Witnesses to be kept apart.

Testimony, how taken and authenticated,
Depositions and statement, how and by whom kept.
Violation of the last section, a misdemeanor.

Defendant entitled to copies of ‘depositions and state-

ment.

Defendant, when and how to be discharged.

Wherand how to be committed,

Order for commitment.

Certificate of bail being taken.

Order for bail on commitment.

175. Form of commitment.

Undertaking of witnesses to appear, when and how
taken.

177./Security for appearance of witnesses, when and how

required.

33
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Section 178, Infants and married women may be requireé to give

| security for appearance as witness.

179. Witness to be committed on refusal to give security
for appearance.

180. Witness unable to give security, may be conditionally
examined. \ ’

181. Last section not applicable to prosecutor or accomplice.

182, Magistrate to return depositions, statcment and un-
dertakings of witnesses to the conurt.

- Sec. 150. When the defendant is brought before a magis-
D tates-tis trate upon an arrest, either with or without a warrant, on a
Hight to countel oharge of having committed a public offense, the magistrate
must immediately inform him of the charge against him, and
of his right to the aid of counsel in every stage of the pro-
ceedings, before any further proceedings are had.

Time allowed Sec. 151. He must also allow the defendant a reasonable
time to send for counsel, and adjourn the examination for that
purpose ; and must, upon the request of the defendant, require
a peace officer to take a message to such counsel as the defend-
ant may name. The officer must without delay perform that
duty, and shall receive fees therefor as upon service of a subs
poena. -

Reasonsbletor  Sec. 152. The magistrate must, immediately after the ap~
examination ‘ .
pearance,of counsel, or if none appear and the defendant re-
quire the aid of counsel, after waiting a reasonable time there-
for, proceed to examine the case.

When to be Sec. 1563. The examination must be completed at one session
Caioarament unless the magistrate for good cause'adjourn it. The adjourn-
ment cannot be for more than two days at each time, nor more
than six days in all,"unless by consent or on motion of the de-

fendant.
on adjournment  Sec. 1564. If an adjournment be had for any cause, the mag-

money T istrate must commit the defendant for examination, or discharge
him from custody upon sufficient bail, or upon the deposit of
money as provided in this code, as security for his appearance

at the time to which the examination is adjourned.

Formof Sec. 155. The commitment for examination is by an endorse-
meat signed by the magistrate, on the warrant of arrest, to the
following effect : ““The within nathed A. B., having been
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brought before me under this warrant, and having failed to- give

bail for his appearance, is committed to the sheriff of the coun- .

ty of , to await examination on the day of
18—, at o’clock, at which time you will have

his body before me at my office.”

Sec. 156. At the examination, the magistrate must, in the
first place, read to the defendant the information on file before
him. He must also after the commencement of the prosecu.

tion, issue sabpoenas for any w1tnesses required by the prose~
cutor or the defendant.

Sec. 157. The witnegses must be examined in the presence

of the defendant; and may be cross-examined in his behalf.

Rec. 1568. When the.examination of the witnesses on the
part of the people is closed, the magistrate must distinctly in-
form the defendant that it is his right to make a statement in
relation to the charge against him, (stating to him the nature
thereof; ) that the statement is designed to enable him, if he
sees fit, to answer the charge and to explain the facts alleged
against him, that he is at liberty to waive making a stateément,
and that his waiver cannot be. used against him on’ the trial.

Sec. 159. If the defendant waive his right to make a state-
ment, the magistrate must make a note thereof, but the fact of
his waiver cannot be used against the defendant on the trial.

Seé. 160. If the defendant choose to make a statement, he
may do so in writing, or upon his failure so to do, the magistrate
must proceed to take it in writing without oath, and must put
to the defendant the following questions only :

What is your name and age ?

Where were you born ?

Where do you reside, and how long have you resided there ?

What is your business or profession?

Give any explanation you may think proper of the circum-
stances appearing in the testimony against you, and state any
facts which you think will tend to your exculpation.

Sec. 161. The answer of the defendant to each of the ques-
tions must be distinctly read to him, as it is taken down. He
may thereupon correct or add to his answer and it must be

corrected until it is made conformable to what he declares is
the truth.

Deposition to be
read

Examination of
withesses

Defendant to be
informed of right .
to make &
statement

‘Waiver

Statement,
how takeam

Same
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Sec. 162. The statement must be reduced to writing by the
magistrate, or under his dxrectlon, and authenticated in the fol-
lowing form :

1, It must set forth in detail that the defendant was inform-
ed of his rights as provided in section 158, and that after being
go-informed, he made the statement ;

2, It must contain the questions put to him, and his answers
thereto, as provided in sections 160 and 161 ;

3, It may be signed by the defendant, or he may refuse to
sign it; butif he refuses to sign it, his reasons therefor must
be stated as he gives it;

4, It must be signed and certified by the magistrate.

Sec. 163. After the waiver of the defendant to make a state~
ment, or after he has made it, his witnesses, if he produce any,
must be' sworn and examined.

Sec. 164. The witnesses produced on the part either of the
people or of the defendant, can not be present at the examina-
tion of the defendant, and while a witness is under examina«
tion, the magistrate may exclude all witnesses who have not
been examined, or who are to be examined. He may also
cause the witnesses to be kept separate, and to be prevented
from conversing with each other until they are all examined.

Sec. 165. The testimony given by each witness must be re-
duced to writing, as a deposition by the magistrate or under his
direction, and authenticated in the following form :

1, It must state the name of the witness, his place of resi
dence, and his business or. profession;

2, It must contain the questions put to the witress, and his

‘answers thereto; or may bein narrative form, and read to him,

and corrected or added to, until it is made conformable to what
he declares is the truth;

8, If a question put be objected to on either side, and over:
ruled, or the witness decline answering it, that fact with the

ground on which the question was overruled, or the answer de-

clined, must be stated; .

4, The deposition must be signed by the witness, or if he re~
fuses to sign it, his reason for refusing must be stated in
writing, as he gives it ;

5, It must be signed and certified by the magistrate.
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Sec. 166. The magistrate or his clerk must keep the depo-
sitions taken on the examination, and the statement of the des
fendant, if any, until they are returned to the proper court, and
must not permit them to be inspected by any person except a
judge of a court having jurisdiction of the offense, the district
attorney of the county, and the defendant and his counsel.

- Sec. 167. A violation of the provisions of the last section is
punishable as a misdemeanor.

Sec. 168. If the defendant be held to answer the charge,
the magistrate or his clerk having the custody of the deposi-
tions taken on examination, and of the statement of the de-
fendant, must, on payment of his fees, at the rate of five cents
for every hundred words, and within two days after demand,
furnish to the defendant or his counsel, a copy of the deposi-
tions and. statement, or of either of them, or permit him to
take a copy.

Sec. 169. After hearing the proofs and the statement of the
~ +defendant, if he have made one, if it appear, either that a pub-

lic oftense has notbeen committed, or that there is no sufficient

«cause to believe the defendant. guilty thereof, the magistrate
‘must order the defendant to be discharged, by an endorsement
on the depositions and statement, signed by him, to the follow:
ing effect : “There being no sufficient cause to believe the within
named A. B. guilty of the offense within mentioned, I order
him to be discharged.”

Sec. 170. If, however, it appear from the examination that
a public offense has been committed, and that there is sufficient
cause to believe the defendant guilty thereof, the magistrate
maust, in like manner endorse ou the depomtlons and statement,
an order, signed by him, to the following effect: “It appearing
tome by the within depositions [and statement, if any,] that
the offense therein mentioned, [or any other offense, according
to the fact, stating generally the nature thereof,] has been
committed, and that there is sufficient cause to believe the with-
in named A. B. gmlty thereof, I order that he be held to an~
gwer the same.”

Sec. 171. If the offense be not bailable, the following words
or words to the same eﬂ'ect; must be added to the endorsement :
¢and that he be committed to the sheriff of the county of——."
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Sec. 172. If the offense be bailable, and bail be taken by the
magistrate, the following words or words to the same effeet
must be added to the endorsement mentioned in section 170:
“and I have admitted him to bail, to answer, by the under-
taking hereto annexed.”

Sec. 173. If the offense be bailable and the defendant be
admitted to bail, but bail have not been taken, the following
words or words to the same effect must be added to the endorse-
ment mentioned in section 170 : “and that he be admitted to
bail in the sum of dollars, and be committed .to the
shériff of the county of until said bail be given.”

Sec. 174. If the magistrate order the defendant to be com-
mitted as provided in sections 171 and 1783, he must make out
a commitment, ‘signed by him, with his name of office, and de-~
liver it, with the defendant, to the officer to whom he is eom:
mitted, or if that officer be not present, to a peace officer, whe
must immediately deliver the defendant into the proper custody,
together with the commitment.

Sec. 175. The commitment must be to the following effect :
“County of

“In the name of the people of the Territory of Dakota:
“To the sheriff of the county of

““An order having been this day made by me, that A. B. be
held to answer upon a charge [stating briefly the nature of the

——
.

. offense,] you are commanded to receive him into your custody

and detain him until he belegally discharged.”
Dated at , this day of , 186 .”
C. D., Justice of the Peace.”

[or as the case may be,]

Sec. 176, On holding the defendant to answer, the magis-
trate must take from each of the material witnesses examined
before him on the part of the people, a written undertaking,
without surety, t6 the effect that he will appear and testify at
the court to which the depositions and statement are to be sent,
or that he will forfeit such sum as the magistrate may fix and
determine. :

Sec. 177. When the magistrate is satisfied, by proof on oath,
that there is reason to believe that any such witness will not
appear and testify, unless security be required, he may order
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the witness to enter into a written undertaking, with such sure-
ties, and in such sum as he may deem proper, for his appear:
ance, as specified in the last section,

Sec. 178. Infants and married women, who are material wit~
nesses against the defendant, may in like manner be required
to procure sureties for their appearance, as provided in the last
section.

Sec. 179. If a witness, required to enter into an under~
taking to appear and testify, either with or without sureties,
refuse compliance with the order for that purpose, the magis-
trate must commit him to prison until he comply, or be le-
. gally discharged. /

Sec. 180. When, however, it satisfactorily appears by the
exaniination on oath of the witness or any other person, that
the witness is unable to procure sureties, he may be forthwith
eonditionally examined on behalf of the people, in the manner
and with the effect provided in this code, and must thereupon be
discharged.

Scc. 181. The last section does not apply to the prosecutor-

or to an accomplice in the commission of the offense charged.

Sec. 182. When a magistrate has discharged a defendant,
or has held him to answer as provided in sections 169 and 170,
he must return immediately to the next district court of the
county, the warrant, if any, the depositions of all the witnesses
examined before him, the statement of the defendant if he have
made one, and all undertakings of bail for the appearance of
witnesses taken by him.

TITLEIV.

OF PROCEEDINGS AFTER COMMITMENT AND BEFORE INDICTMENT
OR INFORMATION.

Chapter I. Preliminary provisions.
II. Formation of the grand jury.
III. Powers and duties of the grand jury.
IV. Presentment and proceedings thereon.
4* :
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CHAPTER I

PRELIMINARY PROVISIONS.
Section 183, 184. Public offenses how prosecuted.

Seo. 183. All public offenses of the grade of felony shall be
prosecuted by indictment in the district court. All public
offenses of the grade of misdemeanor shall be prosecuted upon
the information of the district attorney to the district court of
the county wherein such offense is alleged to have been com-
mitted ; Provided, however, That such defendant may, before
pleading to such ‘information, demand that the offense with
which he is charged be submitted to, the grand jury.

Sec. 184. When, however, the proceedings are had for the
removal of justices of the peace, they may be commenced by
an accusation in writing provided in sections 81 and 82,

CHAPTER I,

FORMATION OF THE GRAND JURY,

Bection 185. Grand jury defined.

186, 187. For what courts to be drawn.

188. Manner of designating thé additional grand jurors.

189-Summoning the additional grand jurors, and compell
'ing their attendance. !

190. When new grand jury may be summoned for the same
court.

191. Manner of drawing the new grand jury.

192, Summoning the new grand jury and compelhng their-
attendance.

193. Number to constitute a grand jury.

194. Grand jury how drawn when more than a sufficient
number attends. '

195. Who thay challenge the pangl or an individual grand
juror,

196. Causes of challenge to the panel, ,

'197. Causes of challenge to an individual grand j juror,

198. Manner of taking and trying the challenges, '
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Section 199. Decision upon the challenge,

200, Effect of allowing a challenge to the panel,

201, 202. Effect of allowing a challenge to an individual
grand juror,

203. Appointment of foreman.

204, 205, 206, Oath of the foremam and the ether grand
jurors.

207. Charge of the court.

208. Retirement of the grand jury.

209. Appointment of a clerk, and his duties,

210. Discharge of the grand jury.

Sec. 185. A grand jury is a body of men, not less than
twelve nor more than sixteen in number, returned at stated *
periods from the citizens of the county, before a court of com=
petent jurisdiction, and chosen by lot, and sworn to inquire of
public offences committed or triable in the county.

Sec. 186. A grand jury may be drawn for every term of the
district court:

1, At the request of the district attorney ;

2, When the presiding judge thinks that crimes have been
committed that demand examination by a grand jury.

Sec. 187, If at least twelve persons, qualified to serve as
grana jurors, and who have been summoned, do not appear, or
if the number of grand jurors attending be reduced below
twelve, the court may order the sheriff to summon from the
bystanders, a sufficient number, (specifying it,) to complete the
grand jury, who must attend and serve as if they had been

originally summoned as grand jurors, and subject to the same’

'pena.lties, unless excused or discharged by the court.

-Sec. 188. If an offence be committed during the sitting of
the court, after the discharge of the grand jury, or if the panel
for any reason be set aside, the court may, in its discretion,
direct an order to be entered that the sherif summon another
grand jury.

Sec. 189. The names of the persons to be summoned, must
be drawn in the same manner as the original grand jurors.

Sec. 190. The sheriff must accordingly) in the manner re-
quired in respect to the grand jurors originally drawn, forth:
with summon the persons wlose names are so drawn or desigoa«
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ted, who must attend and serve as if they had been originally
summoned as grand jurors, and subject to the same penalties,

- unless excused or discharged by the court.

Number to
constitute same

When more than
sufficient
nwymber atlends

Sec. 191. No more than sixteen, nor less than twelve per-
sons, can be sworn on a grand jury; nor can a grand jury
proceed to any business, unless twelve members at least are
present.

Sec. 192. When more thnn sixteen persons summoned as
grand jurors attend to serve, the clerk must prepare separate
ballots containing their names, folded as nearly alike as possi-
ble, and so that the names cannot be seen, and must deposit
them in a box. He must then openly draw out of the box six-
teen ballots; and the persons whose names are drawn, consti-
tute the grand jury. The names remaining in the box, as well
as those drawn, must be returned to the box of drawn grand

Jjurors,

Who may
challenge

Challenge may
Yo interposed
~=CANSEeS.

Challrnges to.
individual grand
Jurors

Sec. 193. A person held to answer a charge for a public
offense, may challenge the panel of the grand jury, or an indi-
vidual grand juror.

Sec. 194. A challenge to the panel may be interposed for
ene or more of the following causes only:

1, That the requisite number of ballots was not drawn from
the grand jury box of the eounty;

2, That notice of the drawing of the grand jury was not
glven by

8, That the dra.wmg was not had in the presence of the
officers designated by the code of eivil procedure; and

4, That the drawing was not had at least fourtean days be~
fore the court.

Sec. 195. A challenge to an individual grand juror may be
interposed for one or more of the following eauses only :

1, That he is a.minor ;

2, That he is an alien;

3, That he is insane ;

4, That he is the prosecutor upon a charge agamst the de~
fendant ;

5, That he is & witness on the part of the prosecution, and
has been served with process or bound by an undertaking, as
guch ; /
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6, That a state of mind exists on his part, in reference to
the case or to either pa:ty, which satisfies the eourt, in the ex-
ercise of a sound discretion, that he cannot act impartially
and without prejudice to the substantive rights. of the party
challenging.

Sec. 196. The challenges mentioned in the last three sec-
tions may be oral, and must be entered upon the minutes, and
tried by the court, ia the same maunner as: challenges in the
case of a trial jury which are triable by the court.

Court muxt-

Sec. 197. The court must allow or disallow the challenge,
and the clerk must enter its decision upon the minutes. o o isatiow

May be orsl

Sec. 198. Ifa challenge to the panel be aHowed, the grand I allowed Jury
Jjury must be discharged. discharged

Sec. 199. If a challenge to an individual grand juror teals .
lowed, he cannot be present at, or take part in the considera~ allome
tion. of the charge against the defendant who interposed the

challenge, or the deliberations of the grand jury thereon.

Sec. 200. The grand jury must inform the court of a violaw
tion of the last section, and it is punishable by the court as a
contempt.

A violation how.
punishable

Sec. 201. From the persons summoned to serve as grand , . . .
jurors, and appearing, the court must appaint a foreman. The foreman
court must also appoint a foreman, when a person already ap~
pointed is discharged or excused, before the grand jury are
dismissed. _
Sec. 202. The following oath must be administered to the oum to.toreman,
foreman of the grand jury: ¢You, as foreman of this grand
jury, shall diligently inquire and true presentment make, of all
public offenses against the people of this Territory committed.
ortriable;within this county, [or én [if]a city court, ‘“within this.
city,” ] of which you shall have or can ebtain legal evidence;
you shall present no persor through malice, hatred or ill wilk
nor leave any unpresented through fear, favor, or affection, or
for any reward, or the promise or hope thereof = but in all your
presentments, or indietments, you shall present the truth, the
whole truth, and nothing but the truth, according to the best of
your skill and understanding.. So.help you God.”

Sec. 203. The followingoath mustbe immediately thereupon

Oath to other
grandijurors.
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administered to the other grand jurors present: ¢ The same
oath which your foreman has now taken before you on his part,
you and each of [you] shall well and traly observe on youf part.
So help you God.”

‘Sec. 204, If, after the foreman is sworn, any grand juror
appear and be admitted as such, the oath, as prescribed in sec-
tion 203, must be administered to him commencing, ‘You, as
one of this grand jury,”’ and so on to the end.

Sec. 205. The grand jury being empannelled and sworn,
must be charged by the court. In doing so, the court must
read to them the provisions of this ¢ode, from section 210 to
section 214, both inclusive, and must give them such informa-
tion as it may deem proper as to the nature of their duties,
and any charges for public offenses returned to the court or
likely to come before the grand jury. The court need not,
howaver, charge them respecting violations of a particular
statute.

Sec. 206. The grand jury must then retire to a private room,
and inquire into the offenses oognizable by them. '

Sec. 207. The grand jury must appoint one of their num:
ber as clerk, whe must preserve minutes of their proceedings’
(except of the votes of the individual members on a present-
ment or indictment,) and of the evidence given before them.

Sec. 208. The grand jury, on the completion of the business
before them, must be discharged by the court; but whether
the business be completed or not, they are dlscharged by the

final adjournment of the court.

CHAPTER IIL

P_CWERS AND DUTIES OF THE GRAND JURY.

‘Section 209. Power of grand jury to inquire into all public offenses

committed or triable in the county, and te proceed by
presentment or indictment.

210. Whed defendant has been held te answer, grand jury
may indict,

211. In all other cases, they can proceed by presentment
only.

212. Definition of an indictment.
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Section, 218. Definition of a presentment.
214. Foreman may administer oaths, ,
215, 216. Evidence receivable before the grand jury. |
217. Graod jury not bound to hear evidence for the defend-

ant, but may order explanatory evidence to. be pro-
duced. o s
218. Degree of evidence to warrant an indictment,
219. Grand jurors must declare their knowledge as to com-.
. mission of a publie offense.

220. Grand jury must inquire as to persons imprisoned on
criminal charges and not indicted; the condition of
public prisons; and the misconduct of public offi~.
cers. |

221. Grand jury entitled to access to publie prisons, and to.

. examine public records.
- 223. When and from whom they may ask advice and who.
may be present during their sessions.

223. Secrets of the grand jury to be kept.

224. Grand jury, when bound to disclose the testimony of a
witness. o

225. Grand juror not to be questioned for his conduct as.
such.

Sec. 2.09. The grand juty has power and it is their duty t0 pyyey or granc:
inquire into all publi¢ offenses ecommitted or triable in the ™ .
county, and to present them to the court, either by present-
ment or indictment, as provided in the next two sections.

Sec. 210. Upon such .inquiry, they may, where the defer}dant Grand fury may
has been held by a magistrate to answer the charge, and in no indiet~when
other case, if they believe him guilty thereof, find an indict-
ment against him.

Sec. 211. In all cases if, upon investigation, the grand Jury . .iver eases
believe that a person is guilty of a public offense, they can pro-
ceed by presentment only.

Sec. 212. An indictment is an accusation in wnting, pre

sented by a grard jury to a competent court, charging a per-
son with a public offense.

Definition of

Sec. 2138. A presentment is a formal statement in writing Proentment
. i . . n o
by the grand jury, representing to the court that a public offense —definitlo
‘has been committed, which is triable in the county, and that
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there is reasonable ground for believing that a particular indi-
vidual, named or described, has committed it.

Sec. 214, The foreman may administer an oath to any wit-
ness appearing before the grand jury.

Sec. 215. In the investigation of a charge for the purpose
of either presentment or indictment, the grand jury can receive
no other evidence than: :

1, Such as is given by witnesses produced and sworn before
them, or furnished by legal documentary evidence ; or

2, The deposition of a witness in the cases mentioned in the
third subdivision of section 12.

Sec. 216. The grand jury can receive none but legal evi-
dence, and the best evidence in degree to the exclusion of
hearsay cr secondary evidence.

Sec. 217. The grand jury is not bound to hear evidence for
the defendant, but it is their duty to weigh all the evidence
submitted to them, and when they have reason to believe that
other evidence within their reach will explain away the charge,
they -should order such evidence to be produced, and for that
purpose may require the district attorney to issue process for
the witnesses.

Sec. 218. The grand jury ought to find an indictment when
all the evidence before them, taken together, is such as in their
judgment would, if unexplained or uncontradicted, warrant a
conviction by the trial jury.

Sec. 219. If a member of the grand jury know, or have
reason to believe, that a public offense has been committed,
which is triable in the county, he must declare the same to his
fellow jurors, who must thereupon investigate the same.

Sec. 220. The grand jury must inquire :

1, Into the cade of every person imprisoned in the jail of the
county on a criminal charge, and not indicted, and into all
indictable offenses of which they have or can obtain knowledge-

2, Into the condition and management of the public prisons
in the county; and

8, Iato the willful and corrupt misconduct in office of publie
officers of every description in the county.
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Sec. 221. They sare also entitled to free access' at all Entitledto
. . . . . ac P L]
reasonable times, to the public prisons, and to the examination, &

without charge, of all public recoerds in the county.

Sec. 222. The grand jury may at all reasonable times, ask wnen and trom
‘the advice of the court, or of any member thereof, or of the dis- ok advics
trict attorney of the ‘county ; but unless such advice be asked,
neither of those officers are permitted to be present during the
sessions of the grand jury, mor is any other person permitted
to be present during their sessions, except the members of the

grand jury, and & witness actually under examination,

Sec. 223. Every member of the grand jury must keep secret, secrets
whatever he himself, or any other grand juror may have said,
or in what manner he or any other grand juror may have
voted on a matter before them.

Sec. 224. A member of the grand jury may, however, be when boust to
required by any court to disclose the testimony of a witnegg 2°®
examined before the grand jury, for the purpose of ascertain-
ing whether it is consistent with that given by the witness be..
fore the court, or to disclose the testimony given before them
by any person, upon a charge against him for perjury in giving
his testimony, or upon his trial therefor.

Sec. 225. A grand juror cannot be questioned for anything , .. .-
he may say, or any vote he may give in the grand jury, relative auestioned
to & matter legally pending before the jury, except for a per-
jury of which he may have been guilty in making an accusation
or giving testimony to his fellow jurors. '

TITLE V.

OF THE INDICTMENT.

Chapter I, Finding and presentation of the indictment.
II, Form of the indictment.
IIT. Arraignment of the defendant.
IV. Setting aside the indictment.
V. Demurrer.
VI. Plea.
VII. Removalof the action before trial.
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CHAPTER I

FINDING AND PRESENTATION OF THE INDICTMENT.

Section 226. Indictment must be found by twelve grand jurors, and

endorsed by foreman.

227. If not so found, depositions, &c., must be returned to,
the court with dismissal endorsed..

228. Effect of dismissal.

229. Names of witness must be inserted at foot of indict-
ment, or endorsed thereon.

230. Indictment must be presented in ptesence of grand ju-
ry and filed,

mmdtctment, now  5€C+ 226. An indictment cannot be found without the con-

found currence of at least twelve grand jurors. When so found, it

| must be endorsed, ‘A true bill,” and the endorsement, must be
signed by the foreman of the grand jury.

Sec. 227. If twelve grand jurors do not concur in finding an
indictment, the depositions [and statement, if any,] transmit-
ted to them, must be returned to the court with an endorse-
ment thereon, signed by the foreman, to the effect that the
charge is dismissed. '

Now dismissed

oot o1 . Sec. 228. The dismissal Q\f the chaerge does not, however,
 alsmissal prevent its being again submitted to a grand jury as oftengas
the court may so direct. - But without such direction, it cannot
be again submitted.

Kamonof Sec. 229. When an indictment is found, the names of the
;vnt‘t;meiher;m witnesses examined before the grand jury,. or whose depositions
+may have been read before them, as prov*ded in section 216,
must, in all cases, be inserted at the foot of the indictment or

indorsed thereon befoye it is presented to the court.

Sec. 230. An indictment when' found by theé grand jury, as
prescribed in section 227, must be presented by their foreman,
~in their presence, to the court and must be filed with.the clerk,
and remain in his office as a public record.
4

How presented
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CRAPTER II

TORM ‘OF THE INDICTMENT.

Bection 231. Forms of pleading heretofore existing, abolished.

232. First pleadiag for the people is indictment.

238. Indictment, what to eountain

234. Tndictment must be direet and certain.

235. When defendant is indicted by fictitious or erroneous
name, his true name may be inserted in subsequent
proceedings.

2306. Indictment muast charge but onc offense and in one
form, exeopt where it may be committed by different
means. ‘

237. Statement as to time when offense was committed.

238. Sta'ement as to person injurcd or intended to be in-
jured.

289. Construction of words used in indictment.

240. Words uscd in a statute need not be strietly pursued.

241. Tudictment, when sufficient.

242. Iudictwent not insufficient for defect of form not ten-
ding to prejudice defcndant.

2483. Presumptions of law and matters of which judicial no-
tice is taken, need not be stated. _

241, Pleading a judgment or determination of, or proceeding
before a eourt or officer of special jurisdiction.

245. Private statute, how pleaded.

246. Pleading in indictment for libel.

247. Pleading in indictment for forgery, where the instru-
ment bas been destroyed, or withheld by defendant.

248. Pleuding in indictment for perjury or subornation of
perjury. |

249. Upon indictment against several, one or more may be
convicted or acquitted.

250. Distinction between accessory belore the fact and prins

cipal, and between principals in the drst and second -

degree, in felony, abrogated.

251. Accessory after the fact, in felony, may be indicted,
tried and punished, though principal neither tried nor
indicred.

252. Indictment for compounding a felony, though the per-

son guilty of the ‘original offense be neither indicted
nor tried.

49
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Sec. 231., All the forms of pleading in criminal actions,
heretofore existing, are abolished ; and hereafter the forms of
pleading, and the rules by which the sufficiency of pleadings is
to be determined, are those prescribed by this code.

'Sec. 232. The first pleading on the part of the people is the
indictment or informations

Sec. 233. The indictment or information must contain :

1, The title of the action, specifying the name of the court
to which the indictment is presented, and the names of the
partle

2, A statement of the acts constituting the offense, in ordi-
nary and concise language, without repetition, and in such man-
ner as to enable a person of common understanding to know
what is intended. »

Sec. 234. The indictment or information must be direct and
certain, as it regards:

1, The party charged;

2, The offense tharged ;

8, The particular circumstances of the offense charged, when
they are necessary to constitute a complete offense.

Sec. 235. When a defendant is indicted or prosecuted by s
fictitious or erroneous name, and in any stage of the proceeds
ings his true name is discovered, it may be inserted in the sub-
sequent proceedings, referring to the fact of his being indicted
by the name mentioned in the indictment.

‘Sec. 286. The indictment must charge but one offense, and in
one form only; except that where the offense may be committed
by the use of different means, the indictment may allege the
means in the alternative. :

Sec. 287. The precise time at which the offense was commit-
ted need not be stated in the indictment; but it may be al-
leged to have been committed at any time before the finding
thereof, except where the time is a material ingredient in the
offense: '

Sec. 238. When an offense involves the commission of, or
an attempt to commit a private injury, and is described with
sufficient certainty in other respects to identify the act,an
erroneous allegation as to the person injured, or intended to
be injured, is not material. ‘
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Sec. 239. The words used in an indictment must be cons Oonstrction
strued in their usual acceptation, in common language, exoept
words and phrases: defined by law, which are to be construed
according to their legal meaning.

See. 240. Words used in a statute to define a pui)lic offense, Words nsed 1n
. . ST 8
need not be strictly pursued in the indictment; but other sticty pursved

words, conveying the same meaning, may be used.

Sec. 241. The indictment is sutﬁcxent if it can be under- Indictment,
sufiic
stood therefrom: when

1 That it is entitled in & court having authority to receive
it, though the name of the court be not accurately stated ;

2, That it was found by a grand jury of the county in
which the court was held ;

3, That the defendant ig named, or if his name cannot be
discovered, that he is deseribed by a fictitious name, with the
statement that he has refused to discover his real name;

4, That the offense was committel at some place within the
iutisdiction of the court; except where, as provided by sec-
tions 93 to 102, both inclusive, the act, though done without
the local gunsdlcnon of the county, is triable therein ;

5, That the offense was committed at some time prior to the
time of finding the indictment ;

6, That the act or omission, charged as the offense, is clear-
ly and distinctly set forth, in ordinary and concise language,
without repetition ; and in such a manner as to enable a per-
son of common understanding to know what is intended ;

7, That the act or omission, charged .as the offense, is sta~
ted with such a degree of certainty, as to enable the court to

pronounce judgment, upon a conviction, according to the right
of the case.

Sec. 242. No indictment is insufficient, nor can the trial, Indictment Dot
Judgment or other proceedings thereon be affected, by reason tvficient. wben
of a defect or imperfection in matter of form, which does not

tend to the prejudice of the substantial rights of the defendant |
upon the merits.

Sec. 243. Neither presumptions of law, nor matters of which p,ampuions of
Judicial notice is taken, need be stated in an indictment. taw e
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Sec. 244. In pleading a judgment or other determination of,
or proceeding before, a court or officer of special jurisdiction,,
it is not necessary’ to state the facts conferring jurisdiction ;
but the judgment or determination may be stated to have been
duly given or made! The fuc's constituting jurisdiction, hows
ever, must be cstablished on the trial.

Sec. 245. In pleading a private statute, or riglit derived
therefrom, it is suffcient to refer to the statute by its title and
the day of its passage, and the court must thereupon take judi-
cial notice thereof.

Sec. 246. An indictment for libel need not set forth any exs
trinsic facts for the purpose of showing the application to the
party libeled of the defamatory matter on which the indiet.
ment is founded ; but i§ is sufficient to state generally that
the same was published concerning. him, and tke fact that it
was so published must be established on trial. ‘

Sec. 247. When an instrament, which is the subject of an
indictment for forgery, has ' cen destroyed or witiiheld by the
scurement of tho defendant, and the fact of the de=

act or pr

struction or withholding is alleged in the indictment and es-
stablished on the trial, the misdescription of the iustrument is
immaterial.

Sec. 248. Tnan indictment for perjury or subornation of
perjury, it is sufficient to set forth the substance of the contros
yersy or matter in respeet to which the offense was committed,,
and in what court, or before whom, the oath alleged tv be false,
was taken, an'l that the court or person before whaem 1t was
taken bad authority to administer it, with proper allecations
of the falsity of the matter on which the perjury is as~igned;
but the indictment need not set forth the pleadings, vecord or
proceedings with which the oath is connected, nor the commisgs

sion or authority of the court or person before whonk tie pers
! AN

jry was committed.
Sec. 249. Upon an indictment against several defendants,
gny one or more mMay be convicted or acquitted,
See. 250. The distinction between afni accessory b. fore th
fact and a prineipal, and between principals in the first and
gecond degree, in cases of felony, is abrogated ; and all persons
eoncerned in the commission of a felony, whether they directly
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commit the act constituting the offense, or.aid and abet in its
commission, though not present, must hereafter be indicted,
tried and punished as principals, as ia the case of a misde.
meanor.

See. 251. An accessory after the fact to the commission of
a felony, may be indicted, tried and punished, though the prin-
cipal felon be neither indicted nor tried.

Sec. 252. A person may be indicted for having, with the.
knowledne of the commission of a public offense, taken money &%
or property of another, or a grataity or reward, or an engages

ment or promise therefor, npon the agrcement or uinderstands~,

ing, express er implicd, to compoeand or concead the offense, or
to abstain from. a prosecution therefor, or to withhold any evi«
-dence thereof, though the person guilty of the original offense
‘have not been indicted or tried.

CIIAPTER IIL

IANFORMATIONS.

Dection 253. An information defined.

.254. Toformatien must be based oa afidavit and filed with
clerk of district court.

255. Duty of clerk after information is &led.

256. Duty of dlsmct attornéy whea ioformed of pubhc
offense.

257. Same.

258. Duty after cxamtaation.

©59. Duty of magistrate when witness refase to attend.

'260. When witoess refuses to answer proper questions.

261. Duty of attorney when defendant committed or held to
bail.

262. When defendant fails to elect, duty of attorney,

263. Names of witness to be endorsed on information.

264. Clerk to fix bail.

See. 2563. An information is an accusation in writing prefer=
red by the district attorncy of the proper county, accusing the
defendant therein named of somc mitdemeanor punishable
ander the statutes of this Territory, and triable within such
county.

Am after
e fact, in
fslony how tried

Indictment for
compoundint

Information.
defined
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‘Sec. 254. Such information must be based upon the affidavit
of some person cognizant of the commission of the offense, and
may be filed in the office of the clerk of the proper district
court, either in vacation or in term time.

Sec. 255. Upon the filing of such information in the office
of the clerk of the district eourt of the ‘proper county, such
clerk shall forthwith issue a process for the arrest of the de~
fendant, in the same manner as in this act prescribed for the
issuance of process upon an indictment. Which warrant shall
be served with like effect as a bench warrant.

See. 256. Whenever in any manner the district attorney of
the proper eounty shall obtain information of the commistion
of any public offense triable within his county, upon informa-
tion, he shall forthwith apply to.some magistrate of -his county
toissue a subpeena requiring such witnessesas such district attor~
ney may direet to appear before such magistrate to testify con-
cerning any misdemeanors of which such witnesses may have
knowledge. Which subpeena shall be directea to any officer
authorized to serve the process of any court having criminal
jurisdiction, and shall be served and returned as other subpcenas
in criminal cases.

Sec. 257. Upon the appearance of such witness or witnesses
before such magistrate, the district attorney shall proceed to
take the testimony of such witness or witnesses, and reduce
the same to writing in the presence and hearing of such magis»
trate, who must cause the same to be read over to and sub:
scribed by the witness. All of which must he duly certified
by. such magistrate.

Sec. 268. If in the opinion of such district atterney, the dep~
ositions taken before the magistrate disclose the faet that a mis
demeanor has been committed uppn information, and implica-
ting any person or persons, as probably guilty of the perpe-
tration thereof; [he] shall thereupon file an information based
upon the testimony so taken, ‘and cause a warrant to be issued
thereon as in other cases.

Sec. 259. Whenever any person who has been summoned to
sppear as a witness, asin section 256 provided, shall fail, negs
lect, or refuse to obey the subpena served upon him, the mags
istrate ' may issue an attachment for such witness as for con-
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tempt, and may cause such yitness to be brought before him,
and shallnot discharge him thence antil he shall have fully answer-
ed such proper questions as the district attorney may propound
to him, and until he shall have paid such fine and costs as the
‘magistrate may in his discretion assess against him.

Sec. 260. Whenever any witress, who under the provisions wnen witness
of this chapter, has been brought before any magistrate, shall Snswer proper
refuse to arswer any and all proper interrogations propounded anentions
to him, said magistrate must commit such witness to the custo~
dy of the sheriff of the proper county, as for a contempt, from
which custody such witness shall in no case be discharged until
he has fully answered such question or questiong, and fully paid
all costs taxed against him by reason of the legal proceedings |
had to compel him to testify as provided in this chapter.

Sce. 261. Whenever upon any preliminary examination, the Duty of attorney
defendant shall be committed or recognized by any magistrate omitted
to appear at the next term of the district court to answer for' g
misdemeanor, the district attorney of the proper county shal]
forthwith nptify the defendant that uvless such defendent elect
to have the charge against him investigated by a grand jury,
and serve notice 'of such election upon such district attorney
three days before the first day of the next term of the district
court of the proper county, there will be an information filed -
against him and the cause wxll be tried wnthout the intervention
of a_grand jury.

Sec, 262. If the defendant fail to serve notice of electior a8 when defendant
required in the last section he bl’hll] be deemed to have waived «fiﬂ;t«:’f:m‘r’ney
the right of intervention by a grand jury, and it shall be the
duty of the district attorney to immediately file the proper in«
formation, based ~upon the testimony taken before the exam:
ining magistrate, upon which information the causeé shall be tried

as upon.an indictment.

Sec. 263. The names of all material witnesses must be env Namesof
) 1 . . ' witnesses
dorsed upon the back of such information. endorsed on

information
Sec. 264 Upon all warrants issued upon informations, the crerk to fix bau
clerk must fix and endorse the amount of bail, as in cases of
indictment for bailable offenses.
5%
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CHAFTER IV.

ARRAIGNMENT OF TIIE DIFENDANT,

Section 265. Defendant must be arraigned in the court in which the
indictment is found, or information filed, if triable
therein, or if not, in (hat te which it is sent or re-
moved. .

266. If indictment be for felony, defi ndant must be present ;
ifthe information for misdemeanor, he may appear by
counsel. ;

267. When personal appearance is vecessary, if defendant
be in custody, he nust be brought before the court. |

208. If disgharged oun bail, or deposit, bench warrant to
issue.

269, Beoah warrant, by whom and how issucd.

270. Fora of bench warrant.

271. Direction iu bench warrant, if indictment be for misde-
meanor, ’

272, If offense be bailable, order for bail to be cndersed on
bench warcaat.

273. Bench warrant, how served.

274. Proccedings on bench warrant, when defendant is
brought before a magistrate.of another county.

275. Ordering defendant iuto custody, or increasing bail,
when indictment is for felony.

276. Defendant if present, te be committed, if not, bench
warraot to issue.

277. Defendant appearing for arraignment without counsel,
to be informea of his right te counsel.

278. Court‘to assign counsel for defendant.

279. Compensation allowed counsel.

280. Arraigoment, how made.

281. Defendaat to be informed, it the name in the indict
ment be not his ¢true nawe, he must then declare it.

282, If he give no other name, to be procecded against by

~ the name ia the icdictment or informat on.

283. If he give another pame, subanueni: proceedings to be
had by that name, referring to nawmec in the indict-
ment or infermation,

284. Time allowed defendant to asswer indictment or infor-

~ mation.

285. How defendant may answer indictment or informatiog.
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Sec. 265. When the indictment or informatica is filed, the Ee?end{mter‘rlmst-
. . o arraigo
defendant must bo arraigned thereon.

See. 266. If the indictment be for a felony the defendant 1t for fotony
. . ' . . defendant mus
must be persounally present: but if o2 information for a mis. Lepresent
demeanor only, his personal appearance is unnecessary, and he

may appear upon the arraignment by counsel.

Sec. 267. When his personal appearance is nccessary, if he when perconat
be in \custody, the court may direct the officer in whose custody ety
he is, ta bring him before it to be arraigned; and tie officer
must-do so acdordingly. .

Sec. 2G8. If the defendant have been discharged on bail, or Lz)d;:gmrged
have deposited woney instead thereof, and do not appear to be
arraigned, when his personal attendance is necessary, the court
in add:tion to tho forfeiture of the undertaking of bail or of
the money deposited, may direct the clerk to issuc a beneh
warrant for his arrest. )

Sec.-269. The clerk, on the application of the district attor- neuen warrant,
ney many accordingly at any time after the order, whether the “whom istued
court be setting or not, issue a bench warrant into onc or more
countics.

\ A

Sce. 270. The beneh warrant upon the indictment or infors Form of same
mation, wustif the offense be a felony. be substantially 1n the
following form: ‘ ' ‘

* County of Yankton, [or as the case may be.]
“In the name of the people of the Territory of Dukota.

To any sheriff, constable or marshal in this Territory:

day of-——,—-—{s5:a1] 186 , in the district court of the
An indictment or wnformation having been found, on the ——
cdunty of ———[or as the ease may be,] eharging C. D. with

the crime of [designating it generally.]

“You are thercfore commmanded forthwich to arrest the above
named C. D., and bring him before that court, to answer the
indictment ; or if the court have adjourned for the term, that
you deliver himjinto the custody of the sheriff of the county of
Yankton.

“City [or town] of. , the day of——, 186 .

' “'By order of the court,
E. F., clerk.”
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Sec. 271. If the offense be a misdemeanor, the bench war-
raot must be in a similar form, adding to the body thereof a
direction to the following effect: “ or if he require it, that you
take him before any magistrate in that county, or in the county
in which you arrest him, that he may give bail to answer the
indictment.” ‘ |

Sec.- 272. If the offense charged be bailable, the court, upon
directing the bench warrant to issue, must fix the amount of
bail ; and an endor:ement must be made upon the bench war-
rant and signed by the clerk, to the following effect :

«The defendant is.to be admitted to bail in the sum of —=—
dollars,”

Sec. 273. The bench warrant may be served in any county.
in the same manner as a warrant of arrest, except, that when

- served in_another county it need not be endorsed by a mag-

Proco’cdlngs in
certain cascs’

Orgering
defendant into
cus!

Defendant §¢
present to be
committed

Appearing for
sarraignment
without counsel

istrate of that county.

Sce. 274. If the defendant be brought before a magistrate
of another county for the purpase of giving bail, the magistrate
must proceed in respéct thereto, in the same manner as if the
defendant had been brought before him upon a warrant of ar-
rest, and the same proceedings may be had thereon as provided
in gection 121 to 124, both inclusive. '

Sce. 275. ' When the indictment is for a felony, and the de-
fendant, before the finding thereof, has given bail for his ap-
pearance to answer the charge, the court, to which the indict:
ment is-presented, or gent or removed. for trial, may order the
defendant to be committed to actual custody, either without
bail, or unless he give bail in an increased amount, to be
specified in the order.

‘Sec. 276. If the defendant bo present when the order is
made, he must be forthwith committed accordingly. If he be
not present, u bench warrant must be issued and proceeded
upon in the manner provided in this chapter.

Sec. 277. If the defendant appedr for arraignment, without
counsel, he must be informed by the eourt that i: is his right to
have counsel before being arraigned, and must be asked if he
desire the aid of counsel.
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Sec. 278. Upon the arrawnment of any defendant, if it ap- Court to sssign
pears to the court before which such arraignment is had, that
the defendant is unable to procure counsel to conduct his de-
fense, it shall be the duty of the court to assign to said de-
fendant any member of the bar he mny select as his counsel

in said cause.

Sec. 279. -Attorneysso ussxgned shall be, by thecourt allowed @ompensation
the follo.\mg compensation :

In eapital cases, fifty dollars; in all other felonies, twenty-
five dollars; '

In misdemeanors, fiftcen dollars; which shall be paid out of
the treasury of the [proper county.

Sec. 280. The arralgnment must be made by the court, or Arraiznment,
by the clerk or district attorney, under its direction, and con-
gists in reading the indictment to the defendant, agd delivering
to him, if he requires it, a copy thercof and of the endorse-
ments thereon, including the tist of witnesses endorsed on it
or appended thereto, as provided in section 229, and asking

him whether he pleads guilty or not guilty to the indictment.

Sec. 281. When the defendant is arraigned, he must be in- Must be
ioforined if name
formed that if the name by which he is indicted be not his on indictmentbs
. Lis true name
true name, he must then declare his true name or be proceed~

ed against by the name in the indictment or information,

Sec. 282, If he gives no other name, the court'may proceed 1t ne give no
dinwl : Y ' other name
accordingly. -
Sec. 283. If he allege that another name is his true name, 1! hesive
. . . . -’ another name
the court must direet sn entry thereef in the minutes of the
arraignment ; and the subsequent proeeedings on the indict-
ment or ionforwation may be had against him by that name,

referring also to the name by which be is indicted.

Sec. 284. If, on the arraignment, the defendant require it, Time allowed >
he must be allowed until the next day, or such further time
may be ullowed him as the court may deein reasonable, to an~
swer the indictment or information,

Sec. 285. If the defendant do not 1equn'e time, as provided _
in the last section, or if he do, then on the nextday, or at such may bo made
further day as the court may have allowed him, he may, in an:
swer to the arraignment, either move the court to set aside the

indictment or information or may demur or plead thereto.
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CHAPTER V.

SETTING ASIDE THE INDICTMENT OR INFORMATION.

Section 286. Indiectment or information when set aside on motion

287. Defendant, when precluded from objecting to indict
ment or information ia any ether maunner.

288. Motion, when heard.

289. 1f denicd, defendant must imwmediately demur or
plead.

290, If granted, defendant discharged, unless the case be
submitted to the same or another grand jury.

291. Lffect of order for re-subwmission.

292, New iondictwment in sach case, whea to be found.

-293. Oraer to set aside indictment, na bar to another prose-
cutioa.

Indic ment wlon See. 286. The indictment or information must be set aside
set asido, en . . . . .
wiotion by the court in which the defendant is arraignesd, and upon his

motion, in either of the following cases:

1, When it is not found, endorsed and presented or filed as
prescribed in this act;

2, When the namces of the witnesses examined before the
grand jury, or whose depositions may have been read before
them, are not inserted at the foot of the iadictinent, or en-
dorsed therecn 3

3, When a person is permitted to be present during the ses-
sion of the grand jury, while the charge embraced in the in-
dictment is under counsideratioz, except as provided in section
224, '

Whenprecinded Sec. 287. If the motion to sct aside the indictment be not
from objecting . .
made, the defendant is precluded from afterwards taking the
objections mentioned in the last seetion.

Motion, when Sec. 288. The motion must be heard at the time of the ar-
ear . ’
raignment, unless for good cause the court postpone the hears

ing to another time.

It sonseq Sec. 289. If the motion be denied, the defendant must im-
mediately answer the indictment or information either by de=
aurring or pleading thereto.
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Sec. 290. If the metion be granted. the court must order rr grantea
that the defendant, if in custody, be discharged therefrom, or
if admitted to bail, that his bail be exonerated, or if he have
deposited money instend of bail, that the money be refunded
to him : unless it direct that the.case be re-submitted to the
same, or dnother grand jury, or that the district attorney file a
pew inforwation.

Sec. 291, If the court direct that the ease be reisubmitted, Fifect ot order
the defendant, if already in custody, must so ’rem.nm, unless forreshminien
he be adwitted to‘bail; or if alrcady admitted to bail, or money
bave been depesited instead thereof, the buil or money is an-
swerable for the appearance of the defendant to answer a new,

indietment or information.

See. 292. Unless a new indictment or information. be found New indictment,
ia su.h case
before the next gmnd Jury of the county is discharged, the
court must, on the discharge of such.grand jury, dischdrgc the
defendant.

Sec. 293: An order to set aside an indictment or informq- Orderto et
. . . . 1 . a ide indict .
tion, as provided in this chapter, is no bar to a future prosecye vo ber to fasure

. prosecution.
tion for the same offense.. vecatio

CHAPTER VE

DEMURRER.

Bection 294. On'y pfeading for defendant, is demurrer or plea,,

295. Demurrer or plea, when put in.

296. Grounds of demurrer,

297. Demurrer, how put in, and its forw..

298. When heard.

299. Judgment on demurrer.

300. If allowed, judgwent.a bar to another prosecution, un-
_ less dircction that the case be re-submitted to the same

or another graud jury.

391. If a re-subwmission not ordered, defeadant discharged.

302. Proeecedings, if re-submission ordered.

303. If demurrer disallowed, defendant may be permitted to
plead. When be must do so, and effect of his omiss
sion.

304. When objections, forming ground of demurrer, may
be taken at the trial, or in arrest of judgment.
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Sec. 294. The only pleading on the part of the defendant

is either a demurrer or a plea.

Sec. 295. Both the demurrer and the plea must be put in in
open court, either at the time of the arraignment, or at such
other time as may be allowed to the defendant for that pur-
pose.

Scc. 296. The defendant may demur to the indictment or
information when it appears upon the face thereof, either :

1, That the grand jury by which it was found, or in. case of
an information, that the district attorney had no legal authority
to inquire into the offense charged, by reason of its not being
within the local jurisdiction of the county;

2, Thatitdoes not substantially conform te the requirements
of this auct ; '

-3, That more than one offense is charged in the indictment
or information ; '

4, That the facts stated do not constitute a public offense;

5, That the indictment or information contains any matter,
which, if true, would constitute a legal justification or excuse
of the offense .charged; or other legal bar to the prosecution.

Sec. 297. The demurrer must be in writing, signed either
by the defendant or his counsel, and filed. It must distinctly
specify the ground of the objection to the indictment or infor
mation, or it may be disregarded.

Sec. 298. Upon the demurrer being filed, the objections pre-
sented thereby, must be heard, either immediately or at such
time as the court may appoint, - |

Sec. 299. Upon considering the demurrer, the court must
give judgment, either sustaining or overruling it ; and an order
to that effect must be entered upon the minutes.

Sec. 300. If the demurrer be sustained, the judgment is final
upon the indictment or information demurred to, and is a bar
to another prosecution for the same offense, unless the court,
being of opinion that the objcction on which the demurrer is
sustained may be avoided in a new indictment or information,
direct the case to be ressubmitted to the same or another grand
jury, or in case of an information, to the district attorney.
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Sec. 301, If thecourt do not direct the case to be re-submitted,
the defendant, if in custody, must be discharged, or if admlt-
ted to bail, his bail is exonerated, or if he have deposited money
instead of bail, the money must be refunded to him.

Sec. 302. If the court direct that the case be submitted
anew, the same proceedings must be had thereon as are pre
scribed in this act.

Sec. 303. If the demurrer be overraled, the court must pers
mit the defendaat, at his election, to plead’; which he must do
forthwith, or at such time as the court may allow. If he do
not plead, the court must enter a plea of not guilty for him
and proceed to the trial of the cause.

Sec. 304. When the objections mentioned in section 296,
appear upon the face of the indictment or information, they can
only be taken by demurrer, except that the objection to the
Junsdxcnon of the court over the subject of the indictment or
information or that the facts stated do not constitute a public
offense, may be taken at thq trial, under the plea of not guilty, and
in arrest of judgment.

CHAPTER VIL

PLEA.

Section 305. The different kinds of pleas.
 806. Plea, how put in.

307. Its form.

308. Plea of guilty, how put in.

309. It may be withdrawn, by permission of the court.

810. What is denied by a plea of not guilty.

811. What may be given in evidence under it.

312. 813. What is deemed a former acquittal.

314. Conviction or acquittal on indictment for offense con=
sisting of differcnt degree, when a bar to another in-
dictment,
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Sec. 805, There are three kinds of pleas fo an indictment or pigas~distorens
kinds
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1, Guilty;
2, Not guilty;
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3, A former judgment of eonviction or acquittal of the
offcnse chavged ; which may be pleaded either with er without
the plea of not guilty.

Sce. 806. Every plea must be oral, and muss be cntered
upon the winutes of the cosrt,

Sce. 307. The plea must be entered in substantially the fol
lowing forw :

1, If the defendant plead guilty :—¢* The defendant pleads
that he is guilty of the offense charged in this indictmer:t or in-
formation;”

2. If he plead not guilty :—The defendant pleads that he
is not guilty of the offsuse charged in this indictment or mfor-
mation ;"

8, If he plead a former conviction or acguittal :—*The de.
fendant phiads that he has already been  eonvicted [or acquit
ted, as the case may be.] of the offense charged in this indict~
ment or informatipn, by the judgment of the ———— [naming
, [naming the place. ] on the - day

it] rendered at

*»

of .
Sec. 808. A plea of guilty can in no case be put in, except
by the defendant himself in open court, unless upon au indict~
ment or information against a corporation; in whieh case it
can be pus in by counsel.
Sec. 809. The court may, at any time before judgment upon
a plea of guilty, permit it to be withdrawn, aud a plea of not
. . ! : )
guilty substituted.
Sce. 810. The plea of not guilty is a denial of every mate-
. Coe . - . . ‘. .
rial allegation in the indictment or information.

Sece. 311. All matters of fact, tending to es-ablish a defense
other than that specified in the third sub-division of section
805, may be given in evidence under the plea of not ruiity.

See. 812, If the defendant were formerly acquitted on the
ground of a varjance between the indietment or infrmation
and the proof, or the indictment or information were dismissed
upot an objection to its form or substance, without a judge

ment of acquittal, it is not an acquittal of the same offeuse.
5
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See. 313. When, however, he was acquitted on tho merits, same
be is deemed acquitted of the same offense, notwithstanding a
defect in form or substance in the indictment or information on
which he was acquitted.

Sec. 314. When the defendant shall have been convicted or couviction or
. . . . . acquittal &e.
acquitted upon an indictment or information for an offense
eonsisting of different degrees, the conviction or acquittal is a
bar to ano*her indictment or information for the offense charged
in the former, or for any inferior degree of that offense, or for
an attempt to commit the same, or for an offense necessarily
included therein, of which he might have been convicted under
that indictment or information.

CIIAPTER VIIL

REMOVAL OF THE ACTION BEFORE TRIAL.

Section 315. Existing writs and proceedings to remove indictment

before trial abolished. '

316, When, and in what cases indictment may be removed
before trial.

817. Order of removal to be filed, and pleadings and pro-
ceedings'to be transmitted.

318. Proccedings on removal, if defendant be in custody.

319. Order for removal must be filed before a juror is
sworn. Authority of the court to which the indict
ment is removed. K

See. 315. All writs and other proceedings heretofore exXist~ Existing writs
ing, for the removal of criminal actions prosecuted by *indicts &o Po°*"
ment, from one court to another before trial; are abolished ;
and the only mode of removing a criminal action, prosecuted by
indictment or information, from one court to another, before
srial, 1s thar presceribed by this chapter.

Geeo 3i6. A ceriminal action prosecuted by indictment or Indictment may
infoiation may at any tine before wrial, on the application of s pa =i
the cefendant, be remwoved from the court in which it is pend-

TR

Yoo 2170 IF the court ovder the removal of the astion, a cer- g0 o0 -
L to bo filed

0 i eoepy of the order for that purpose must be delivered to



66 GENERAL LAWS.

and filed by the clerk of the court where the indictment or in-
formation is pending ; who must thereupon transmit the same
with a certified copy of the pleadings and proceedings in the
action, including the undertakings for the appearance of the
defendant or of the witnesses, to the court to which the action
is removed.

Proceedings on Sec. 318. If the defendant be in custody, and the removal

romoval be to another county than that where the indictment or infor-
mation is pending, the order must provide for the removal of
the defendaunt, by the sheriff of the county where he is impris-
oned, to the custody of the proper officer of the county to
which the action is removed ; and he must be removed accord-
ing to the terms of such order.

Order for Sec. 819. An order for the removal of the action is of no

batiled whe  effect, unless a certified copy thereof be filed, as required by
gection 318, before a jury is sworn to try the indictment or in-
formation. The court to which it is removed, must thereupon
proceed to trial and judgment therein.

TITLE VI.

OF THE PROCEEDINGS ON THE INDICTMENT OR INFORMATION
BEFORE TRIAL.

Chapter I. The mode of trial.
II. Formation cf the trial jury.
IITI. Postponement of the trial.
IV. Challenging the jury.

CHAPTER I

THE MODE OF TRIAL.

Section 320. Issue of fact defined.
821. How tried.
822. On trial for a misdemeanor, defendant may appear by
counsel. In felony his personal appearance is neves-
sary.
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Sec. 320. An issue of fact arises: Iesue of fact
. defined
1, Upon a plea of not guilty, or
2, Upon a plea of a former conviction or acquittal of the
same offense.

Sec. 321. An issue of fact must be tried by a jury of the mowtrea
county in which theindictment or information was found unless
the action be removed, by order of the district court, into the
district court of another county.

Sec. 322. If the indictment or information be for a misde~ on trlal or
mis
meanor, the trial may be had in the absence of the defendant mayappearty
if he appear by counsel; but if for a felony, he must be per~ felony

- sonally present.

CHAPTER II.

FORMATION OF THE TRIAL JURY.

Section 323. Jurors in district courts,

324. Ballots of the jurors returned, to be deposited in a
box.

325. When indictment or information called for trial, names
of jurors to be called. Proceedings as to those who
arc absent. :

826. Drawing the jury.

827, 828. Ballots of jurors drawn, how disposed of.

329. Ballots of absent jurors, how disposeq.

830. If. twenty-four jurcrs not presert couart must. order
shenﬁ' to summon others.

..31 lh( ‘i names to be deposited in a box.

.Ul:l\\'m”‘ of a ‘jury thereon.
_333. Of whom the j jury consist.
334. Talesmen how ordered and suramoned.

Sec. 823. The jurors duly drawn and summoned for the trial ;. ,.
of issues of fact. in actions at law, at a district court, are alsp ™rict courts
the jurors for the trial of issues of fact upon indictment or
information at the district court held at the same time.

Sec. 824, At the opening of the court, the clerk must pre- Bauow

pare separate ballots, containing the names of the persons re-
turned as jurors, which must be folded as nearly alike as pos-
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gible, and so that the same eannot be seen, and must deposit
them in a sufficient box.

Namesot jurors.  S€C. 325. When the eause is called for trial, and before

maytessiiel  drawing the jury, either party may require the names of all
the jurors in the panel to be called, and that an attachment
ivsue against those who are absent; but the court may, in its
discretion, wait or-not, for tha return of the attachment,

Drawing jary: Sec. 326. Before the name of any juror is drawn, the box

must be closed and shaken, so as to intermingle the ballots
therein. The clerk must then, without looking at the ballots,
draw them from the box through a hole in the lid, so large
only as conveniently to admit the hand

Rallots drawn, Sec. 32T. When the jury. is completed, the ballots contain-

how duposed of ing the names of the jurors sworn, must be laid aside, and,
kept apart from the ballots containing the names of the ather
jurors, until the jury so sworn is discharged.

Same. Sec. 828. After the jury are-so discharged; the ballots, con-
taining their names must be again folded and returned to the
box ; and so on, as often as a trial is had.

Ballots of Sec. 829. If a juror-be absent when his name is drawn, or

oot De set, aside, or excused from serving on the trial, the ballot
containing his name must be folded and returned to the box as

soon as the. jury is sworn.

A D g " S~ N .
It twontyotone.  S€C. 830. When a jury has been duly summoned, if, upon
jurors not

oroseont calling the cause for trizl, twenty~four of the jurors summoned
do not appear, the court must order the sheriff to snuimon from
the bystapders us many persons as it muy thnk proper, at
least sufficicnt to make twenty-four jurors, frem wiiin a jury
for the trial of the cause must be sclected..

a9 wrn A *Q ~ o -
Names 10 bo. Sec. 881. The names of the persuns summoned to complete

Jepositedina  the jury must be written on distinet picees of paper, folded

each asnearly alike as pessible, and so that the nawme cannot
be seen, and must be depozited in the bex mentioned in sece

tion 324,
Drawting of o, Sec. 332. The clerk must thereupon, under the divection of
vy dereon ahe gourt, pablicly draw out of the box so many of the ballots,

ene after another, as are sufficient to form the jury.
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-Bec. 333. The jury consists of twelve men, chosen as Pre~ Of whom the
scribed in this chapter, and sworn to try and determine the Jury consist
issue by a unanimous verdict.

Sec. 334. If a sufficient number cannot be obtained from the Taiesman how
box to form a jury, the court may, as often as is necessary, ors eommones”
der the sheriff to summon from the bystanders so many per-
sons qualified to serve as jurors as it deems sufficient to form a
Jury. The jurors so summoned must be called from the list re-
turned by the sheiiff, and so many of :hem not excused or dis-

‘charged, as may be necessury to complete the jury must be im-

panneled and sworn.

CHAPIER IIi.

POSTPONEMENT OF THE TRIAL.

‘Section 335. When and how ordered. Affidavits to be filed.

336. If defei:dant appear for trial, and cause. for postpones
ment be not showna Lty district attorney, indictment or
information to be discharged unless otherwise spe~
cially ordered.

337. Effect of the discharge.

Sec. 335. When an indictment or information is called for
trial, or at any time previous thereto, the court may, upon suf-
ficient cause shown by either party, direct the trial to be posts
poned to another day in the same term, or to another term. The
affidavits read on both sides upon the application, must at the smdarits 10 ve
same time be filed with the clerk. fted

Sec. 336. If, when the cause is called for trial, the defend« £f deteng
ant appear for trial and no sufficient cause for postponing the *»esr for tria
same be shown by the district attorney, the court must order
the defendant to be discharged, unless being of opinion that
the public interests require the defendani to be :etained for
trial, it direct himn to be so retained.

See. 337. If the court order the defendant to be discharged, gy, .,
the order is not a bar to another prosecution for the same of- dscharee
fense, unless the court so direct; in which case judgment of
acquittal must be entered.

When and how
ordered
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CHAPTER 1IV.

CHALLENGING THE JURY.

Definition and division of challenges.

When there are several defendants, they must unite in
their challenges.

Challenge to the panel defined.

Upon what founded.

When and how taken.

If sufficiency of the facts be denied, adverse party may
except. Exceptions how made and tried.

If exception overruled, court may allow denial of chal:
lenge. It allowed, may permit challenge to be
amended.

Denial of challenge, how made, and trial thereof.

Who may be examined on trial of challenge.

If challenge allowed, jury to be discharged. If disal
lowed, jury to be impannel-d. '
Defendant to be informed of his right to challenge an
individual juror.

Kinds of challenge to individual jurcrs.

Challenge, when taken.

Percmptory challenge, what, and how taken.

Number of peremptory challenges to which defendant
is entitled.

Challenge for cause, by whom taken.

Definiticn and kinds of chalienge for cause.

General cause for challenge.

Particular causes of challenge.

G- ounds of challenge for imp'ied bias.

Grounds of challenge for actual bias.

Exemption not a ground of challenge.

Causes of challenge, how stated.

Exceptious to challenge and denial thereof.

Challenge, how tried, if denied.

Triers, how appointed. Majority may decide.

Oath of triers.

Juror challenged may be examined as a witness,

Rules of evidence on tria’ of cha'lenge.

Challenge for implied bias, how dctermined.

Instructions to triers on challenge for actual bias,
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Section 369. Verdict of triers, and its effect.
370. Challenge, first by defendant, and then by the people,
, Each must exhaust challenges before the other beging,
371. Order of challenges.
372. Peremptory challenges may be taken after challenges
on both sides exhausted.

Sec. 338. A challenge is an objection to the trial jurors, Detmition ot
and is of two kinds: divition of
1, To the panel;

2, To an individual juror.
Sec. 339. When several defendants are tried together, they when therzare

. .. . several
cannot sever their challenges, but must join therein. defendants

Sec. 340. A challenge to the panel is an objection made to Cnballenge to
panel, defined

all the trial jurors returned, and may be taken by either party.

Sec. 341. A challenge to the panel can be founded only on upon what
) . founded
a material departure from the forms prescribed by the code of
civil procedure, in respect to the drawing and return of the
jury, or on the intentional omission of the sheriff to summon

one or more of the jurors drawn.

Sec. 342. A challenge to the panel must be taken before the wren ana how
jury issworn, and must be in writing, specifying plainly and taken
distinctly the facts constituting the ground of challenge.

Sec. 843. If the sufficiency of the facts alleged as a ground sumetency
of challenge be denied, the adverse party may except to the
challenge. The exception need not be in writing, but must be
entered upon the minutes of the court; and thereupon the
court must proceed to try the sufficiency of the challenge, ass
suming the facts alleged therein to be true. '

Sec. 344. If, on the exception, the court deem the chal- yrexception
lenge sufficient, it may, if justice require it, permit the party ooy wllow Ber
excepting to withdraw his exception, and to deny the facts al«
leged in the challenge, If the exception be allowed, the court

may, in like manner, permit an amendment of the challenge.

Sec. 345. If the challenge be denied, the denial may, in pentstot
24 y
challenge—how

like manner, be oral, and must be entered upon the minutes m«:::ftrial
of the court; and the court must proceed to try the question

of fact.
6*
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Sec. 346. Upon the trial of the challenge, the cfficers,
whether judicial or ministerial, whose irregularity is complained
of, as well as any other persons, may be examined to prove or
disprove the facts alleged as the ground of the challenge.

Sec. 347. If, either upon an exception to the challenge, or s
denial of the facts, the challenge be allowed, the court must
discharge the jury, so far as the trial of the cause in question
is concerned ; and another jury for the trial thereof can be
summoned for the same term from the bystanders. If-it be
disallowed, the court must direct the jury to be irpanneled.

Sec. 348. Before a juror is called, the defendant must be
informed by the court, or under its direction, that if he intend
to challenge an individual juror, he must do so when the juror
appears, and before he is sworn.

Sec. 349. A challenge to an individual juror, is either :

1, Peremptory, or

2, For cpuse.

Sec. 350. ‘It must be taken when the juror appears, and be-
fore he is sworn; but the court may, for good cause, permit it
to be taken after the juror is sworn, and before the jury is com-
pleted.

Sec. 351. A peremptory ‘challenge can be taken by the de-
fendant only, and may be oral. It is an objection to a juror
for which no reason neced be -given, but upon which the court
must exclude him.

Sec. 852. If the offense charged be punishable with death or
imprisonment in a state prison for life, the defendant is entitled
to twenty peremptory challenges. Iun other felonies ten chal-
lenges are allowed. On a trial of any misdemeanor he is enti-
tled to five peremptory challenges.

Sec. 853. A challenge for cause may be taken cither by the
people or the defendant.

Sec. 854. It is an objection to a particular juror, and is
either :

1, General, that the juror is disqualified from serving in the
case on trial;
2, Particular, that he is disqualified from serving in any case
on trial,



GENERAL LAWS.

Sec. 355. General causes: of challenges are ¢

1, A conviction for a felony ;

2, A want of any of the qualifications preseribed by the
code of civil procedure, to render a person u competent juror ;

8, Unsoundness of mind, or such defect in the taculties of

the mind or organs of the body, as renders him incapable of

performing the dutics of a juror.

Sec. 356. Particular cause of challenge are of two kinds:

1, For such a bias, as when the existence of the facts is as-
certained, in judgment of law disq;un]iﬁes the juror, and which
is known in this cude as implied bias ;

2, For the existenee of a state of mind on the part of the
Jjuror, in reference to the case, or to either party, which satis~
fies the triers, in the exercise of a sound discretion, that he
canmot try the issue impartially without prejudice to the sub-
stantial rights of party challenging, and which is known ia this
code as actual bias,

See. 357. A challenge for implied bias may be taken for all
or any of the following causes, and for no other:

1, Consanguinity or affinity within the sixth degree of the
civil law, inclasive, to the person alleged to be injured by
whose ¢ mplaint the prosecution was instituted, or to the de-
fendant

2, Standing in the relation of guardian and ward, attorrey
and client, master and servant, or landlord and tenant, or be~
ing a mewmber of the fawmily of the defendant, or of the persen
alleged to be injured by the offense charged, or on whose com:
plaint the prosecution was instituted, or in his employment on
wages ; ‘

3, Being a party adverse to the defendant in a civil action,
or having complained against, or been accused by him in a
criminal prosecution ‘

4, Ilaviug served on the grand jury which found the indictx
ment, or on a coroner’s jury which inquired into the death of a
person whose death is the subject of the indietment ;

5, Having served on a trial jury which has tried another
person for the indeutical offense charged in the indictment;

6,_Huvin_g been one of the jury formerly sworn to try the
same indictment or information, and whose verdict wa3 set
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aside, or which was discharged without a verdict, after the cause
was submitted to it;

7, Ilaving servéd as a juror in a civil astion brought
against the defendant for the act charged as aa offense;

8, If the offense charged be punishable with death, the en-
tertaining of such conscientious opinions as would preclude his
finding the defendant guilty ; in which case he shall neither be
permitted nor compelled to serve as a juror.

Sec. 358. A challenge for uctual bias may be taken for the
cause mentioned in the second subdivision of section 356, and
for no other cause. '

Sec. 559. An exemption from service on a jury is not a
causc of chuallenge, but the privilege of the person exempted.

See. 360. Io a challenge for implied bias, one or more of
the causes stated in section 357 wust be alleged. In a chal-
lengo for actual bias, the cause stated in the second subdivision
of section 856 must be alleged. In either cases, the challenge
may be oral; but must be entered upon the minutes of the
court. |

Sec. 361. The adverse party may except to the challenge
in the same manner as to a challenge to the pancl, and the
same proceedings must be had thereon as prescribed in section
343 ; cxcept that if the exception be allowed the juror must
be excluded. The adverse party may also orally deny the
facts alleged as the ground of challenge.

Sec. 362. If the facts be denied, the challenge must be tried
as follows:

1, If it be for implied bias,; by the eourt ;
2, If it be for actual bias, by triers.

Sec. 363. The triers are three impartial persons, not on the
jury pancl, appointed by the court. All challenges for actual
bias must be tried by the tviers thus appointed, a majority of
whom may decide.

Sec. 364, The triers must be sworn, generally, to inquire

whether or not the several persons who may be challenged, and

in respect to whom the challenges shall be given to them in
charge, are true, and to decide the same according to the evis
dence. |
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Sec. 365. Upon the trial of a challenge-to an individual suror chaniengea
. N : A . may be examined
juror, the juror challenged may be examined as a witness to asa witness
prove or disprove the challenge ; and is bound to answer every

question pertinent to the inquiry therein.

Sec. 86G. Other witnesses may also be examined on either Reies of
side; and the rules of evidenca applicable to the trial of other eridonce
issues, govern the admission or exclusion of testimony, on the
trial of the challenge.

Sec. 867. On the trial of a challenge for implied bias, the Obnllenge for
court must determine the law and the fact, and must either how determined
allow or disallow the challenge, and direet an entry according=~

ly upon the minutes.

Sec. 368, On the trial of a challenge for actual bias, when Instractions ta

the evidence is concluded, the court must instruct the triers
that it is their duty to find the challenge true, if the evidence
establishes the existence of a state of mind on the part of the
juror, ia reference to the case or to either party, which satisfies
them in the cxercise of a sound discretion, that he cannot try
the issuc impartially and without prejudice to the substantial
rights of the party challenging ; and that if otherwise, they
must find tke challenge not true. The court can give them no
other instruction.

Sec. 369. The triers must thereupon find the challenge veraict of triera
either true or not true; and their decision is final. If they
find it true the juror must be excluded. :

Sec. 870. All challenges to an individual juror, except per cnanenge, arst
by defendant
emptory, must be taken, first by the defendant, and then by the thien by people,
. each
people ; and each party must exhaust all his challenges before exhaust

. challenges
the other begius.

Sec. 371. The challenges of either party need not all be oraerot
taken at oncc; but they must be taken separately, in the fol. challenges
lowing order, including in each challenge all the causes of
challenge belonging to the same class:

1, To the panel; ‘
2, To an individual juror for a general disqualification ;
3, To an individual jaror for implied bias ;

4, To an individual juror for actual bias.
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Poremptory See. 372. If all the challenges on both sides be disallowed,
Tetaresaner  the defendant may still take a peremptory challenge, unless

et the peremptory challenges be exhausted.

TITLE VIL

OF THE TRIAL.

‘Chapter I. The trial.

II. Conduct of the jury after the cause is submitted to
them.

IIL. The verdict.

CHAPTER I

TIIE TRIAL.

Bection 373, 374. In what order trial to proceed.

375. Number of counsel who may argue the cause to the
jury.

376. Detendant presumed innocent until contrary proved.
In case of reasonable doubt entitled to acquittal.

377. Whean reasonable doubt of which degree he is guilty,
he must be convicted of the lowest.

378. Separate trial of defendants joiutly indicted or prose-
cuted.

379, 380. Discharging one of several defendants before ver-
dict, that he may be a witness. Effect of the diss
charge.

381. Rules of evidence in civil cases applicable in criminal
-cases * except where otherwise provided in this code.

382, Confession of defendant, when evidence, and its effect.

383, 384. Evidence on trial for treasou.

385. Evidence on trial for conspiracy.

:386. Evideuce on trial for rape, or the c:ime against na~
ture,

387. Conviction cannot be had on testimony of accomplice,
unless corrnborated,
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Béction 388. On trial for false pretences, no evidence of pretences

adwissable, unless.in writivg. But this section pot.
applicable to prosccutinon for falsely representing or
personating another, and in sucn. character receiving:
money o property.

389. Couviction. cannot be- had for abduction or seduction
unless testimony of person injured. be eorroborated.

890. If testimony show higlier offense than. that charged,.
court may discharge jury, and hold defendant to an-
swer a new iodictment,

391. If new indictmeut not found, defcadant to. be re-tried:
on the original indictment.

392. Court may aischarge jury, where it has no- jurisdiction.
of the. offcnse, or the facts do. mot constitule an.
offense.

393. Proceedings, if jury discharged for want of jurisdiction:
of the offeose, when committed out of the territory.

394, 395. Procecedings in such case, when. offense commit-
ted in the Territory.

396, 397. Proceedings, if jury discharged because the fuots.

do not coustitute an offense.

398. Wheu cvidence on either side is closed, court- may ad~
vise acquittal. Iffect of the advice.

399. View of perwission, when ordered, and. how coa-
ducted:

400. Kuowledge of juror to.be declared in court and juror:
to be sworn as witness,

401, Jurors may be permitted to- separate during. the trial

If kept together, oath of the officers.

402. Ju~ors not to converse together on the-subject of the
trial, aor form aun opinion until the cause is submit~
ted.

403. Proceedings where juror becomes unable to perform.
his duty beforo conclusion of trial.

494. Court to decide questions of law arising daring triak

405. Qu indictment for libe', jury to determinc law aud fact.

406. In all other cases court to decide questions of law, sub-.
ject to right of delendant to except,

407. In charging jury, court to state all necessary matters.
of law, and to inform them that they are the exclus
sive judges of all questions of fact.

T
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Section 408. Jury may decide in court, or retire in the custody of
officers. Oath of the officers.
409. When defendant on bail appears for trial, he may be
committed.

In what order Sec. 373. The jury having been impanneled and sworn, the
trial to proceed . . .
trial must proceed in the following order :

1, If the indictment be for a felony, the clerk or district ate
torney must read it, and state the plea of the defendant to the
jury. In all other cases, this formality may be dispensed
with ;

2, The district attorney, or other counsel for the people,
must open the case and offer the evidence in support of the in-
dictment or information ;

3, The defendant or his counsel may then open his defense,
and offer his evidence in support thereof;

4, The parties may then, respectively, offer rebutting testis
mony only, unless the court, for gaod reason,in furtherance of
Justice, or to correct an evident oversight, permit them to offer
evidence upon their original case;

5, When the evidence is concluded, unless the case is sub-
mitted to the jury on either side, or on both sides, without ar-
gument, the counsel for the people shall commence, and the
defendant or his counsel shall follow, then the counsel for the
people shall conclude the argument to the jury ;

6, The court must then charge the jury, which charge must
be in writing, to which charge either party may except.

Bame Sec. 374. When the state of the pleadings requires it, or in
any other case, for good reasons, and in the sound discretion
of the court, the order of trial and argument prescribed in the
last section may be departed from.

Number of Sec. 8756. If the indictment be foran offense punishable with

;?:;:i]gu“:w death, three counsel on each side may argue the cause to the
jwy. If it be for any other offense, the court may, in its dis-
cretion, restrict the argument to two counsel on each side.

Sec. 876. A defendant in a criminal action is presumed to

Defendans ) i X
f:leclg:f:dm case be innocent until the contrary be proved, and in case of a rea-
25,:%‘:”"""" sonable doubt as to whether his guilt is satisfactorily shown,

he is entitled to be acquitted.
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Sec. 377. When it appears that a defendant has committed Ressonsbie
doubt of which
a public offense, and there is reasonable ground of doubt in desree
which of two or more degrees he is guilty, he can be convicted

of the lowest of those degrees only.

Sec. 878. When two or more defendants are jointly indicted soparate triat
for a felony, any defendant requiring it, must be tried sepa- ° ‘¢feudants
rately. In other cases defezdants jointly prosecuted may be
tried separately or jointly in the discretion of ‘the court.

Sec. 379. When two or more persons are included in the p g, .00
same indictment, or -information, the court may, at any time §f feveral
before the defendant has gone into his defense, on the applica~ before verdict
tion of the district attorney, direct auny defendant to be dis-
charged from the indictment or information, that he may be a
witness for the people. '

Sec. 380. When two or more persons are included in the g0 efrect of
same indictment or information, and the court is of opinion %cbara
thatin regard to a particular defendant there is not sufficient
evidence to put him on his defense, it must order him to be dis-
charged before the evidence is closed, that he may be a witness
for his co~defendant. The order is an acquittal of the de-
fendant discharged, and a bar to another prosecution for the

same offense.

Sec. $81. The rules of evidence in civil cases are applica~ p.. .,

ble also to criminal cases, except as otherwise provided in this gyiamees
code.

certain cases

Sec. 882. A confession of a defendant, whether in the course
of judicial proceedings or to a private person, carnot be given
in evidence against him when made under the influence of fear
produced by threats, nor is it sufficient to warrant his convic»
tion, without additional proof that the offense charged has been
committed.

Confessions

Sec. 383. Upon a trial for treason, the defendant cannot be
convicted unless upon the testimony of two witnesses to the trial fo tresnan
same overt act, or of one witness to one overt act, and another
witness to a dxﬁq*rent overt act of the same treason. J)Lt if
two or more dxstnjnct treasons of different Linds be sil ¢ 1 in
the indictment, t;vo witnesses to prove Cifl rent tredmns ale not

" gufficient to wa1"  nt 4 cenvictica.
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Sec. 884. Upon a trial for treason evidence camnot be ad-
mitted of an overt act not expressly charged in the indictment;
por can the defendant be convicted unless ane or more overt
acts be expressly alleged therein.

Sec. 385. Upon a trial for conspiracy, in case where an
overt act is necessary to constitute the oftense, the defendant
canuot be convicted, unless one or more acts be expresss
ly alleged in the indictment, nor unless one or more of the acts
alleged be proved, but any other overt act, not alleged in the
indictment, may be given in evidence.

Sec. 886. Proof eof actual penctration into the body is suf-
ficient to sustain an indictment for rape, or for the crime against
nature.

Sec. 887. A conviction can not be had upon the testimony of
an aeccomplice unless he be corroborated by such other evidence
as tends to connect the defendant with the commission of the
offense, and the corroboration is not sufficient if it merely show
the commission of the offense, or the circumstances thereof.

Sec. 388. Upon a trial for having, with intent te cheat or
defraud another designedly by any fulse pretense, obtained
the signature of any persom to a written. instrument, or having
obtained from any person any money, personal preperty, or
valuable thing, no evidence ¢an be admitted of a false pre-
tense expressed orally and unaccompanied by a fulse token or
writing unless the pretense or some note or memorandum
thereof, be in writing, either subscribed by, or in the hand-
writing of the defendant. Bat this section does not apply toa
prosecution for falsely representing or personating another,
and in such assumed charaeter receiving money or property.

Sec. 389. Upon a trial for inveigling, enticing, or taking
away an unmarried female of previous chaste chavacter, under
the age of twenty-five years, for the yurpose of prostiturion,
or alding or assisting therein, or for having, under promise of
marviage, scduced and bad illicit connexion with an unicarried
female of previous chaste character, the dofendant can not be
ecuvicted upon the testimony of the person{ injured uuless she
iz cerroborated by other eviaence tending to conncet ihe de-
.

c+dant with the commission of the offensg.
6
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Sec. 890. If it appear by the testimony that the facts proved it testimony
eonstitute an offense of a higher nature than that charged in’ oomse ©*"
the indictment or information, the court may direct the jury to
be discharged, and all proceedings on the indictment to be sus-
pended, and may order the defendant to be committed or con~
tinued on, or admitted to bail to answer any new indictment

or information which may be found against him for the higher

offense.
Sec. 391. If a new prosecution be not commenced for the rfpew
higher offense at or before the next term, the court must again fmd

proceed to try the defendant on the original indictment.

Sec. 392. The eourt may direct the jury to be discharged, court may
. . e . 4 . discharge jury
whero it appears that it has not jurisdiction of the offense, or
that the fact as charged in the indictment or information do
not constitute an offense punishable by law.

Sec. 393. If the jury be discharged because the court has proceodings it
not jurisdiction of the offense charged in the indictment or ins jury dlecharged
formation, and it appears that it was committed out of the jus
risdiction of this Territory, the court may order the defendant
to be discharged, or to be detained for a reasonable time speci:
fiedin the order, until a communication can be sent by the dis-
trict attorney to the chief executive officer of the State, Terri-
tory, or district, where the offense was committed.

Sec. 394. If the offense were committed within the exclu- proeedings in
give jurisdiction of another county of this Territory, the court such case
must direct the defendant to be committed for such time as it
deems reasonable to await a warrant from the proper county for
his arrest, or if the offense be a misdemeanor only, it may ad~
mit him to bail in an undertaking, with sufficient sureties, that
he will, within such time as the court may appoint, render him-
self amenable to a warrant for his arrest from the proper
county, and if not sooner arrested thereon, will attend at the
office of the sheriff of the county where the trial was had, at a
time particularly specified in the undertaking, to surrender him-
self upon the warrant, if issued, or that his bail will forfeit
such snm as the court may fix, and to be mentioned in the
undertaking.

Sec. 395. In the case provided for in the lasisection the Sawe
derk must forthwith transmit a cortified copy of tha indictment
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or information, and of all the papers in the action, filed with
him, to the district attorney of the proper county, the expenses
of which transmission is chargeable to that county.

Sec. 396. If the defendant be not arrested, as provided in
section 394, on & warrant from the proper county, he must be
discharged from custody, or his bail in the action be exonera~
ted, or money deposited instead of bail refunded, as the case
may be; and the sureties in the undertaking mentioned in that
section must be discharged.

Sec. 397. If he be arrested, the same proceedings must be
had thereon as upon the arrest of a defendant in another
county, on a warrant of arrest issued by a magistrate.

Sec. 398. If the jury be discharged because the facts as
charged do not counstitute an offense punishable by law, the
court must order that the defendant, if in custody, be dis.
charged therefrom, or if admitted to bail, that his bail be ex-
onerated, or if he have deposited money instead of bail, that
the money deposited be refunded to him, unless in its opinion a
new indictment or information can be framed, upon which the
defendant can be legally convicted, in which case it may direct
that the case be re-submitted to the same or another grand
jury, or in case of misdemeanor to the district attorney of the
proper county.

Sec. 899. If, at any time after the evidence on either side
is closed, the court deem it insufficient to warrant a conviction,
it may advise the jury to acquit the defendant, But the jury
are not bound by the advice ; nor can the court, for any cause,
prevent the jury from giving a verdict.

Sec. 400. When, in the opinion of the court, it is proper that
the jury should view the place in which the offense is charged
to have been committed, or in which any other material fact
occurred, it may order the jury to be conducted in a body, in
the custody of proper officers, to the place, which must be
shown to themn by a judge of the court, or by a person appoin-
ted by the court for that purpose.

Sec. 401. The officers must be sworn to suffer no person to
speak to or communicate with the jury, nor to do so them-
selves, on any subject connected with the trial, and to return
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them into court without unnecessary delay, or at a specified
time.

Sec. 402. If a juror have any personal knowledge respect« Knowiedgs ot
ing a fact in controversy in a cause, he must declare it in open 'L?cl;:rt:dbi:coart
court, during the trial. If, during the retirement of the jury,

a juror declare a fact, which could be evidence in the cause, as
of his own knowledge, the jury must return into court. In
either of these cases, the juror making the statement must be
sworn as a witness and examined in the presence of the

parties.

Sec. 403. The jurors sworn to try anindictment or informas ju,os may ve
tion may, at any time before the submission of the cause to the Sepaate oetn
jury, in the discretion of the court, be permitted to separate, of oficers
or be kept in charge of proper officers. The officers must be
sworn to keep the jurors together until the next meeting of the
court, to suffer no person to speak to or communicate with
them, nor to do so themselves, on any subject connected with
the trial, and te return them into court at the next meeting
thereof.

Sec. 404. The jury must also, at each adjournment of the

. . . Jurors not to
court, whether permitted to separate or kept in charge of offis converse

o o . . together on the
cers, be admonished by the court that it is their duty not to Jubjest ot the
converse among themselves, or to form or express any opinion

thereon, until the case is finally submitted to them.

Sec. 405. If, before the conclusion of the trial, a juror be.
. R When juror
come sick, so as to be unable to perform his duty, the court becomes unable
. . . to perform duty
may order him to be discharged. In that case a new juror
may be sworn, and the trial begin anew, or the jury may be
discharged, and a new jury then or afterwards impanneled.

With the consent of defendant the trial may proceed with the
remaining jurors.

Sec. 406. The court must decide all questions of law which
arise in the course of the trial.

Sec. 407. On the trial for libel, the jury have the right to
determine the law and the fact. On trial for libel

Court to declde
questionsof law

Sec. 408. On the trial of an indictment or information for
any other offense than libel, questions of law are to be decided In all other cases
by the court, saving theright of the defendant to except ques-
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tions of fact by the jury. Ard although the jury have the
power to find a general verdict, they are bound, nevertheless, to
receive as law what is laid down as such by the court.

Sec. 409. In charging the jury, the court must state to
them all matters of law which it thinks necessary for their
information in giving their verdict; and if it present the facts
of the case, must in addition to what it may deem its duty to
say, inform the jury that they are the exclusive judges of all
questions of fact.

Sec. 410. After hearing the charge, the jury may.either de-
cide in court, or may retire for deliberation. If they do aot
agree without retiring, one or more officers must be sworn, to
keep them together in some private and convenient place, with-
out food or drink, except bread and water, unless otherwise
ordered by the court; and not to permit any person to speak
to or communicate with them, nor do so themselves, unless it
be by order of the court, or to ask them whether they have
agreed upon a verdict, and to return them into court when they
have so agreed, or when ordered by the court.

Sec. 411. When a defendant, who has given bail, appears
for trial, the court may, in its discretion, at any time after his
appearance for trial, order him to be committed to the custody
of the proper officer of the county, to abide the judgment or
further order of the court; and he must be committed and held
in castody accordingly.

CHAPTER II

GONDPUCT OF THE JURY AFTER THE CAUSE IS SUBMITTED TO
THEM.

Sectioﬁ 412. Room. and accommodations for the jury after retire~
ment, how provided.

413. Accommodations for the jury, when kept together dur-
ing the trial, or after retirement.

414, 415. What papers the jury may take with them.

416. May return into court for information.

417. If, after retirement a juror becomes sick or unable to
act, the jury #o be discharged.
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Section 418. Not to be discharged in any other case, unless there is
no reasonable probability that they can agree.

419. When the jury discharged or prevented from giving a
verdict, cause to be again tried.

420. Court may be adjourned during the absence of jury,as
to other business, but deemed open till verdict render-
ed or jury discharged.

421. Final adjournment of court discharges jury.

Sec. 412. A room must be provided by the board of com- Boom forjory o
missioners of the county, [or if the trial be in a city court, by howprovided
the corporate authorities of the city] for the use of the jury,
upon their retirement for deliberation, with suitable furniture,
fuel, lights and stationery. If the supervisors or corporate
authorities neglect, the court may order the sheriff to do so ;
and the expenses incurred by him in carrying the order into

effect, when certified by the court, are a county charge.

Sec. 413. While the jury are kept together, either during Acommodations
the progress of the trial or after their retirement for deliberas " "~ **
tion, they must be provided by the sheriff, upon the order of
the court, at the expense of the county, with suitable and
sufficient food.

Sec. 414. Upon retiring for deliberation, the jury may take jury may take
with them all papers [except depositions,] which have been ™'*®P*ers
received as evidence in the cause, or copies of such parts of
public records or private documents, given in evidence, as
‘ought not, in the opinion of the court, to be taken from the
person having them in possession.

Sec. 415. The jury may also take with them notes of the 5,
testimony or other proceedings on the trial, taken by them-
selves or any of them, but none taken by any other person,

Sec. 416. After the jury have retired for deliberation, if May retarn int
there be a disagreement between them as to any part of the m:ﬂ ’
testimony, or if they desire to be informed of a point of law
arising in the cause, they must require the officer to conduct
them into court. Upon their being brought into court, the ins
formation required must be given in the presence of, or after

notice to, the district attorney and the defendant or his
counsel.
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Sec. 417. If, after the retirement of the jury, one of them
become so sick as to prevent] the continuance of his duty, or
any other accident or cause occur to prevent their being kept
together for deliberation, the jury may be discharged.

Sec. 418. Except as provided in the last section, the jury
cannot be discharged after the cause is submitted to them
until they have agreed upon their verdict, and rendered it in
open court, unless by the consent of both parties entered upon
the minutes, or unless, at the expiration of such time as the
court deems proper, it satisfactorily appear that there is no
reasonable probability that the jury can agree.

Sec. 419. In all cases where a jury are discharged, or pre~
vented from giving a verdict, by reason of an accident or other
cause, except where the defendant is discharged from the in~
dictment or information during the progress of the trial, or
after the cause is submitted to them, the cause may be again
tried at the same or another term as the court may direct.

Sec. 420. While the jury are absent the court may adjourn
from time to time as to other business; but it is nevertheless
deemed open for every purpose connected with the cause sub
mitted to them, until a verdict is rendered or the jury dis-
charged.

Sec. 421. A final adjournment of the court discharges the
jury.

CHAPTER III.
THE VERDICT.

Section 422. When the jury have agreed, to be brought into court
and their names called, If all do not appear, jury to
be discharged and cause again tried.

423. In felony, defendant must be present. In misdemean-
or, verdict may be rendered in his ahsence.

424. Manner of taking the verdict.

425. Verdict may be geperal or special.

426, General verdict.

427. Special verdict.

428, 429. Special verdict, how rendered.

430. Special verdict, how brought to argument.
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Section 431. Judgment thereon.

432. When special verdict defective, new trial to be or
dered.

433. Upon indictment or information for offense consisting
of different degrees, jury may convict of any degree,
or of an attempt to commit the offense.

434. In other cases, jury may convict of any offense necessa-
rily included in that charged.

435. On indictment or information against several, jury may
render a verdict as to some, and the cause be again
tried as to the others.

436, 437. In what cases court may direct a reconsideration
of the verdiet, _

438. When judgment may be given upon an informal ver-
dict.

439. Polling the jury.

440, Recording the verdict.

441. Defendant, when to be discharged or detained after ac-

_ quittal,

442. Proceedings upon general verdict of conviction or a
special verdict.

443. When defendant acquitied en the ground of insanity,
the faet to be stated with the verdict. Commitment
of defendant to territerial lunatic asylum.

Sec. 422. When the jury have agreed upon their verdict,
they must be conducted into eourt by the officer having them
in charge. Their names must then be called, and if all do not
appear, the rest must be diseharged without giving a verdict.
In that ease the cause must be again tried, at the same or
anether term. '

Sec. 423. If the indictment be for a felony, the defendant
must, before the verdict is received, appear in person. If it be
for a misdemeanor, the verdict may be rendered in his ab~
sence. '

Sec. 424. If the jury appear, they must be asked, by the
court or the. clerk, whether they have agreed upon their ver-
dict ; and if the foreman answers in the affirmative, they must,
on being required, declare the same.

Sec. 425. The jury may eithe: render a general verdict, or
where they are ir'; doubt as to the legal effect of the facts
*.
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proved, they may, except upon -an indictment for libel, find a
special verdict.

Sec. 426. A general verdict upon a plea of not guilty, is
either ¢ guilty” or ¢ not guilty :” which imports a conviction
or acquittal of the offense charged in the indictment. Upeon a
plea of a former conviction or acquittal of the same offense, it
is either ¢ Yor the people,” or *for the defendant.”

Sec. 427. A special verdict is that by which the jury find the
facts only, leaving the judgment to the court. - 1t must pre.
sent the conclusions of fact, as established by the evidence to
prove them; find[and] the conclusions of fact must be so pre-
sented as that nothing remains to the coart but to draw
conclusions of law upen them.

Sec. 428. The special verdict must be reduced to writing by
the jury, or in their presence, entered upon the minutes of the
court, read to the jury, and agreed to by them before they are
discharged.

Sec. 429. The special verdict need not be in any particular
form, but is sufficient if it presents intelligibly the facts found
by the jury.

Sec. 430. The special verdict may be brought to argument
by either party, upon two days notice to the other, at the same
or another term of the court.

Sec. 431. The court must find judgment upon the special
verdict as follows:

1, If the plea be not guilty, and the facts prove the defendant
guilty of the offense charged in the indictment or information,
or of any other offense of which he could be convicted under
the indictment or information as provided in sections 438 and
434, judgment must be given accordingly; but if otherwise
judgment of acquittal must be given ;

2, If the plea be a former conviction or acquittal of the same
offense, the court must give judgment of conviction or acquits
tal, according as the facts prove or fail to prove the former con-
viction or acquittal.

Sec. 432. If the jury do not, in a special verdict, pronounce
affirmatively or negatively on the facts necessary to enable the
court to give judgment, if they find the evidence of facts mere~
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ly, and not the conclusions of fact from the evidence, as estab~
lished to their satisfaction, the court must order a new trial.

Sec. 433. Upon an indictment or information for an offense vponivdictment
consisting of different degrees, the jury may find the defendant Girorent dogrees
not guilty of the degree charged in the indictment, and guilty |
of any degree inferior thereto, or of an attempt te commit the

offense.

Sec. 434. In all other cases, the defendant may be found Inother cases
guilty of any offense, the commission of which is necessarily
included in that with which he is charged in the indictment or
information.

Sec. 435. On an indictment or information against several, On indictment
o . . against severa
if the jury eannot agree upona verdict as to all, they may ren-
der a verdict as to those in regard to whom they do agree, on
which a judgment must be entered accordingly, and the case as
to the rest may be tried by another jury.

Sec. 436. When there is a verdict of conviction, in which it In what csses
appears to the court, that the jury have mistaken the law, the areconsideration
eourt may explain the reason for that epinion, and direct the
jury to reconsider their verdict; and if, after the reconsidera~
tion, they return the same verdict, it must be entered. But
when there is a verdict of acquittal, the court cannot require

the jury to reconsider it.

Sec. 437. If the jury render a verdict whichis neither a gen- same
eral or a special verdict as defined in sections 426 and 427 the
court may, with proper instructions as to the law, direct them to
reconsider it ; and it cannot be recorded until it be rendered in
some form from which it can be clearly understood what is the
intent of the jury, whether to render a gemeral verdict, or to
find the facts specially, and to leave the judgment to the court.

Sec. 438. If the jury persist in finding an informal verdict, ycagment upon
from which, however, it can be clearly understood that their ™™ "¢
intention is to find in favor of the defendant, upon the issue,
it must be entered in the terms in which it is found, and the
court must give judgment of acquittal. But no judgment of
conviction can be given unless the jury expressly find against
the defendant upon the issue, or judgment be given against
him on a special verdict.
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Sec. 439. When a verdict is rendered, and before it is recor-
ded, the jury may be polled on the requirement of either party;
in which case, they must be severally asked whether it is their
verdict, and if any one answer in the negative, the jury must
be sent out for further deliberation.

Sec. 440. When the verdict is given, and is such as the
court, may receive, the clerk must immediately record it in full
upon the minutes, and must read it to the jury and inquire of
them whether it is their verdict. If any juror disagree, the
fact must be entered upon the minutes, and the jury again sent
out, but if no disagrecment be expressed, the verdict is com-
plete, and the jury must be discharged from the case.

Sec. 441. If the judgment of dcquittal be given on a gene-
ral verdict, and the defendant be not detained for any other
legal cause, he must be discharged as soon as the judgment is
given ; except that when the acquittal is for a variance be-
tween the proof and the indictment, which may be obviated by
a new indictment, the court may order his detention to the
end that a new indictment may be preferred, in the same
manner and with the like effect, as provided in section 398,

Sec. 442. If a general verdict be rendered against the de..
fendant, or a special verdict be given, he must be remanded, if
in custody, or if on bail he may be committed to the proper
officer of the county, to await the judgment of the court upon
the verdict. When committed, his bail is exonerated, or if
money be deposited instead of bail, it must be refunded to the
defendant.

Sec. 443. If the defense be the insanity of the defendant,

- the jury must be instructed, if they acquit him on that ground,

to state that fact with their verdict. The court may thereupon,
if the defendant be in custody, and they deem his discharge
dangerous to the public peace or safety, order him to be com-~
mitted to the care of the sheriff, until he becomes sane.
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TITLE VIII.
OF THE PROCEEDINGS AFTER TRIAL, AND BEFORE JUDGMENT.

Chapter I. Bill of exceptions.
II. New trials.
II1. Arrest of judgment.

CHAPTER I

BILL OF EXCEPTIONS.

Section 444. In what cases.
445. By whom settled, and how filed.
446. To be settled at the trial, or the point noted in writing.
447, 448. When and how settled after the trial.
449. Enlarging the time therefor.
450. Effect of not serving exceptions or amendments within

the time prescribed,
451. What to be contained in bill of cxceptions.
452. With whom and when filed.

Sec. 444. On the trial of an indictment or information, ex- 1n wnyy caee,
ceptions may be taken by the defendant to a decision of the
court upon a matter of law by which his substantial rights are
prejudiced, and not otherwise, in any of the following cases :
1, In disallowing a chailenge to the panel of the jury, or to
an individual juror for implied bias;
2, In admitting or rejecting witnesses or testimony, or in
charging the triers on the trial of a challenge to a juror for
actual bias;
3, In admitting or rejecting witnesses or testimony, or in
deciding any question of law, not a matter of discretion, or in
charging or instructing the jury upon the law, on the trial of
the issue. ’
Sec. 445. A bill containing the exceptions must be settled sy whom settiea
and signed by the presiding judge, and filed with the clerk. —how e

Sec. 446, The bill of exceptions must be settled at the trial, g, ne settiea
unless the court otherwise direct. If no such direction be giv~ * ‘™™
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en, the point of the exception must be particularly stated in
writing, and delivered to the coeurt, and must immediately be
corrected or added, until it is made conformable to the truth.

Sec. 447. If the bill of exceptions be not settled at the trial,
it must be prepared and served within three days thereafter, on
the district attorney, who may, within three days thereafter
serve on the defendant or his counsel, amendments thereto.
The defendant may then, within three days, serve the district
attorney with a notice to appear before the presiding judge of
the court, at a specified time, not less than five, nor more than
ten days thereafter, to have the bill of exceptions settled.

Sec. 448. At the time appointed the judge must settle and
sign the bill of exceptions.

Sec. 449. The time for prcparing the bill of exceptions or
the amendments thereto, or for settling the same, may be en-
larged by the consent of the parties, or by the presiding

Judge.

Sec. 450. If the bill of exceptions be not served within the
time prescribed in section 447, or within the enlarged time
therefor, as prescribed in the last section, the exceptions are
deemed abandoned. If it be served and the parties omit,
within the time limited by section 447, the one to prepare
amendments, and the other to give notice of appearaace before
the judge, they are respectively-deemed, the one to have agreed
to the bill of exceptions, and the other to the amendments.

Sec. 451. The bill of exceptions must contain so much of
the evidence only asis necessary to present the questions of
law upon which the exceptions were taken, or as may show
that the decision excepted to has not prejudiced the substantial
rights of the defendant ; and the judge must, upon the settle~
ment of the bill, whether agreed to by the parties or not, strike
out all other matters contained therein.

Sec. 452. The bill of exceptions must be filed with the
clerk of the court at the time of, or before, taking the appeal.
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CHAPTER II.

NEW TRIALS.

Section 453. New trial defined.
454. By what court granted.
455. Its effect.
456. In wha cases it may be granted.

457. Must be applied for before judgment, and only upon
leave of the court.

458. Court to prescribe time and manner of making the ap-
plieation.

Sec. 453. A new trial is a reiexamination of the issue in
the same court, before another jury, after a verdict has been
given.

New trial
defined

Sec. 454. A new trial can be granted by the court in which By what court

the former trial was had, only in the cases provided in section *" "
456.

Sec. 455. The granting of a new trial places the parties in
the same position as if no trial had been had. All the testix
mony must be produced anew ; and the former verdict can not
be used or referred to, eitherin evidence or in argument.

Its effect

Sec. 456. The court in which a new trial is had Upon &R 1, what cages
issue or fact, has power to grant a new trial, when a verdict **™°*
has been rendered against the defendant by which his substan-
tial rights have been prejudiced, upon his application, in the fol.
lowing cases :

1, When the trial has been had in his absence, if the indict~
ment be for a felony ; »

2, When the jury has received any evidence out of court
other than that resulting from a view, as provided in section.

400 ;

3, When the jury have separated without leave of the court,
after retiring to deliberate upon their verdict, or been guilty of
any misconduct by which a fair and due consideration of the
case has been prevented ;

4, When the verdict bas been decided by lot, or by any
means other than a fair expression of opinion on the past of al},
the jurors;



94

Wust be applied
—when,and only

Court to
prescribe time
9ad mapaer

Motlon in arrest
of judgment

Court may arrest
Jjudgment

Motion, when
and how made

Effect of

Defendant when
held or
discharged

GENERAL LAWS,

5, When the court has mis-directed the jury in a matter of
law, or has refused to instruct them ;

6, When the verdict is contrary to law or evidence. But
no more thhn two new trials can be granted for this cause
alone. ,

Sec. 457. The application for a new trinl must be made
before judgment, and can be made only upon leave granted by
the court.

Sec. 458. If leave be granted, the court must prescribe the
time and manner of makiug the application.

CHAPTER III.

ARREST OF JUDGMENT.

Section 459. Motion in arrest of judgment defined, and upon what
defects founded.
460. Court may arrest judgment without motion.
461. Motion, when and how made.
462, Effect of arresting the judgment.
463. Defendant when to be held or discharged.

Sec. 459. A motion in arrest of judgment is an application
on the part of the defendant, that no judgment be rendered on
a plea or verdict of guilty, or on a verdict against the defend-
ant on a plea of a former conviction or acquittal. It may be
founded on any of the defects in the indictment or information
mentioned in section 296.

Sec. 460. The court may also, on its own view of any of
these defects, arrest the judgment without motion.

Sec. 461. The motion must be made before or at the time
when the defendant is called for judgment. If wade before, it
must be on notice to the district attorney, or in his presence.

Sec. 462. The effect of allowing a motion in arrest of judg-
ment is to place the defendant in the same situation in which
he was before the indictment or information was found.

Sec. 463. If, from the evidence on the trial there is reason-

able ground to believe the defendant guilty, and a new indict«
ment or information can be framed upon which he may be eon-
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victed, the court may order him to be re-committed to the offi- Defendant when

cer of the proper county, or admitted to bail anew to answer discharged.

the new indictment or information. If the evidence show him
guilty of another offense, he must be committed or held there-
on, and in neither case is the verdict a bar to another prosecu-
tion or indictment for the same offense. But if no evidence
appear sufficient to charge him with any offense, he must, if in
custody, be discharged, or if admitted to bail, his bail is exon.
erated, or if money have been deposited instead of bail, it must
be refunded to the defendant, and the arrest of judgment

operates as an acquittal of the charge upon which the prosecus
tion was founded.

TITLE IX.

OF THE JUDGMENT AND EXECUTION.

Chapter I. The judgment.
II. The execution.

CHAPTER 1.

THE JUDGMENT.

Section 464, 465. Time for pronouncing judgment to be appointed

' by the court.

466. In felony, defendant must be present. In misdemean-
or, judgment may be pronounced in his absence.

467. When defendant is in custody, how brought before the
court for judgment.

168. How brought before the court when he is on bail.

169. Bench warrant to issue.

470, Form of bench warrant.

471,472, Service of the bench warrant.

473. Arraignment of defendant for judgment.

474. What cause may ke shown against the judgment,

475. If no sufficient cause shown, judgment to be proe
nounced.

476. Court may summarily inquire into circumstances in age
gravation or mitigation of punishment.
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Section 477, Testimony, how given..

478. No other testimony or representations to be received.

479. Violation of the last section, how puaished.

480. On conviction of two or more offenses, judgment of
imprisonment on one to commence at the expiration
of the iprisonment on another.

481. Duration of imprisonment on a judgment to pay a fine.

482, The judgment roll.

Fime for Sec. 464. After a plea or verdict of guilty, or after a ver-
f.:é’;;‘:‘.‘,?“" dict against the defendant on a plea of a former conviction or
acquittal, if the judgment be not attested, or a new trial
granted, the court must appoint a time for pronouncing judg:
ment.
Sec. 465. The time appointed must be as least two days after
the verdict if the court intend to remain in session so long, or
if not, as remote a time as can reasonably be allowed.

Same

In misdemeanor  Seg, 466. For the purpose of judgment, if the conviction be
for a misdemeanor, judgment may be proncunced in his ab-

gsence.

When defendant  5eC. 467. When the defendant is in custody, the court may

in custody . X . . . . .
direct the officer in whose custody he is, to bring himn before it
for judgment, and the officer must do so accordingly.

How brought Sec. 468. If the defendant have been discharged on bail, or

before the court pave deposited money instead thereof, and do not appear for
judgment when his persenal attendance is necessary, the court,
in addition to the forfeiture of the undertaking of bail or of
the money deposited, may direct the clerk to issue 2 bench
warrant for his arrest.

Bench warrant Sec. 469. The clerk, on the application of the district at-

to issue . .
= torney, may accordingly, at any time after the order, whether
the court be setting or not, issue a bench warrant into one or
mere counties.
Porm ot Sec. 470. The bench warrant must be substantially in the

folowing forwm :

County of
In the name of the people of the Territory of Dakota :
To any sheriff, constable, marshal or policeman in this ter~.
ritory.

7
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A. B. having been on the —— day of
[seal] 186—, duly convicted in the district court, of the
crime of, [designating it generally,] |

You are therefore commanded forthwith to arrest the above

named A. B,, and bring him before that court for judgment,

or if the court have adjourned for the term, you are to deliver

him into the custody of the sheriff of the county of [as
the case- may be.]

City of - , [or as the case be.]
the —— day of ——, 186—.

E. F., Clerk.

By order of the court,

Sec. 471. The beach warrant may be served in any county, Bervice of

in the same manner as a warrant of arrest; except that when
served in another county, it need not be endorsed by a magis«
trate of that county.

Sec. 472. Whether the bench warrant be served in the coun- same

ty in'which it was issued or in another county, the officer
must arrest the defendant and bring him before the court, or
commit him to the officer mentioned in the warrant, according
to the command thereof.

Scc. 473. When the defendant appears for judgment,

97

he Arraignment

must be informed by the court,or by the clerk under itg °f defendans

direction, of the nature of the indictment or information, and
of his plea and the verdict, if-any thercon; and must be asked
whether he have any legal cause to show why judgment should
not be pronounced against him, |

Sec. 474. He may show for cause against the judgment:

1, That he is insane; and if in the opinion of the court
there is reasonable ground for believing him to be insane, the
question of his insanity must be tried as provided by sections
641 to 644 both inclusive. If upon the trial of that question,
the jury find that he is sane, judgment must be pronounced ;
but if they fiad him insane, must be committed to territorial
lunatic asylum until he becomes sane ; and when notice is given
of that fact, as provided in section 658, he must be brought be-
fore the court for judgment;

2, That he has good cause to offer, either in arrest of judg-
ment, or for a new trial; in which case the court may, in its

Cause may be
shown against
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discretion, order the judgment to be deferred,and proceed to
decide upon the motion in arrest of judgment, or for a new
trial. .

Sec. 475. If no sufficient cause be alleged, or appear to the
court, why judgment should not be pronounced, it must theres
upon be rendered.

Sec. 476. After a plea or verdict of guilty, in a case where
a discretion is conferred upon the court as to the extent of the
punishment, the court upon the suggestion of cither party,
that there are circumstances which may be properly taken into
into view, either in aggravation or mitigation of the punish-
ment, may ia its discretion, hear the same summarily at a spec-
ified time, and upon such notice to the adverse party as it may
direct.

Secc. 477. The circumstances must be presented, by the tes.
timony of witnesses cxamined in open court; except, that
when a witness is so sick or infirm as to be unable to attend,
his deposition may be taken by a magistrate of the county out
of court, at a specified time and place, upon such notice to the
adverse party as the court may direct.

Sec. 478. No affidavit, cr testimony, or representation of
any kind, verbal or . written, can be offered to, or received by,
the court, or member thereof, in azgravation” or mitigation of
the punishment, except as provided in the last two sections.

See. 479. A violation of the last section is punishable asa
misdemeanor, on the part of the person offering or recciving
the sffidavit or representation ; and the person offering it may,
in addition, be punished by the court for a contempt. .

Sec. 480. If the defendant have been convicted of two or
more offenses, before judgment on either, the judgment may Le,
that the imprisonment upon any one may commence at the ex~
piration of the imprisonment upon any other of the offenses.

Sec. 481. A judgment that the defendant pay a fine, may
also direct that he be imprisoned until the fine be satisfied,
specifying the extent of the imprisonment ; which cannot ex-
eeed one day for every two dollars of the fine.

Sec. 482. When judgment of a conviction is rendered, the
clerk must cnter the same upon the minutes, stating briefly the
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offense for which the conviction has been had; and must ima
mediately annex together and file the following papers, which
constitute the judgment roll :

1, A copy of the minutes of a challenge interposed by the
defendant to the panel of the grand jury, or to an individual
grand juror, and the proceedings and decision thereon H

2, The indictment or information and a copy of the minutes
of the plea or demurrer ;

'3, A copyof the minutes of a challenge which may have
been interposed to the panel of a trial jury, or to an individual
Juror, and the proceedings and decision thereon ;

4, A copy of the mioutes of the trial;

9, A copy of the minutes of the judgment;

6, The bill of exceptions, if there be one.

CIIAPTER 1L

THE EXECUTION.

Bection 483. Authority for the exccution of a judgment except of
death,

484. Commitment of the defendant.

485, 486, Judgment of imprisezment, by whom and how

~ execated.

487. Power of sheriff to require assistance ; refusal to assist
him, how punished.

488, Warrant of execution upon judgment of death, Time
of cxecution. :

489. On judgment of death, presiding judge to transmit to
goveror a statement of the conviction, judgment and
testimouny,

490. Governor may require opinion of judzes of court of ap-
peals, and supreme court, and the attorney general,
or any of them. :

491. Judgment of death not to be reprieved or suspended
except by sheriff, as provided in next seven sections,

492. If good reason to suppose defendant insane, jury to in-
quire into it, how and by whom ordered.

493. Duty of district attorney upon the inquisitior.

494. Inquisition, how certified and filed.

90

Judgment rol
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Section 495, 496. Proceedings upon tho finding of the jury.

497. If good reason to suppose female defendant pregnant,
jury to inquire into it—how and by whom ordered.
Proceedings upon the inquisition,

498, 499. Proceedings upon the finding of the jury.

500, 501. Proceedings when judgment of death, remaining
in force, has not been executed.

502. Punishment of death how inflivted.

503. Execution where to take place.

504. Who to be present at the execution.

505. Certificate of the execution.

6006. Certificate, how filed and published.

Sec. 483. When s judgment, except of death, has been pros
nounced, a certified copy of the entry thereof upon the minutes,
must be forthwith furnished to the officer whose duty it is to
execute the judgment; and no other warrant or authority is
necessary to justify or require its execution.

.- Sec. 481, If the judgment be imprisonment, or a fine and

.imprisonment, until such fine be paid, the defendant must forth-

with be committed to the custody of the proper officer, and by
him detained until the judgment be complied with.

Sec. 485. When the judgment is imprisonment in a county
jail, or a fine, and that the defendant be imprisoncd until it be
paid, the judgment must be executed by the sheriff of the county.
Inall other cases when the sentence is imprisonment, the sheriff
of the county must deliver the defendant to the proper officer,
in execution of the judgnient.

Seo. 486. If the judgment be imprisonment, cxcept in a
county jail, the sheriff must deliver a copy of the entry of the
judgment upon the minutes of the court, together with the body
of the defendant, to the keeper of the prison in which the de-
fendant is to be imprisoned.

Sec. 487. The sheriff or his deputy, while conveying the de-
fendant to the proper prison, in execution of a judgwent of
imprisonment, has the same authority to require the assistance
of any citizen of this Territory, in securing the defendant, and
in retaking him if he escape, as if the sheriff were in his own
county ; and every person who refuses or neglects to assist the
sheriff, when so required, is punishable as if the sheriff were in

his own county.
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‘Sec. 488. When judgment of death is rendered, the judge wamineor
v . . ' . execution. Time
must sign and deliver to the sherif of the county,a war- of
rant, stating the conviction and judgment, and appointing a
‘day on which the judgment is to be executed, which must not
be less than thirty, nor more than sixty days from the time of

the judgment.

Sec. 489. The judge of the court at which a conviction re- onjuagmens
.. . . . . ofdea
quiring judgment of death is had, must, immediately after the
conviction, transmit to the governor, by mail, a statement of
the conviction and judgment, and the testimony given at the
trial,

Sec. 490. The governor may thereupon require the opinion Governor may
. ' . . . uire,
of the judges of the supreme court upon the statement so ™
furnished.

Sec. 4914 No judge, court or officer, other than the govern- 3:3::;:{-‘
or, can repricve or suspend the execution of a judgment of reprievedexcept
death, except the sheriff in the cases provided in next eight
sections. :

Sec. 492. If it be found by the inquisition, that the defen- It astondaos
dant is sane, the sheriff must execute the judgment; but if it ,
be found that he isinsane, the sheriff must suspend the execu-
tion of the judgment antil he receive a warrant from the gov-
ernor, or from a majority of the judges of the supreme court,
dirccting the execution of the judgment.

Sec. 493. If the inquisition find that the defendant is insane, Datyof sherir
; DR . . o e 1 - i
the gheriff must immediately transmit it to the governor, who " euch e
may, when the defendant becomes sane, issue a warrant ap-
pointing a day for the execution of the judgment.

Sec. 494. When there is good reason to suppose that a fe. remate

. . . . defendant
male, against whom judgment of death is rendered, is preg: pregnant, jury
. L, . to inquire into,

nant, the sheriff of the county, with the concurrence of the by whom orderes
judge of the court by which the judgment was rendered, may
summon a jury of three physicians of the Territory to inquire
into the supposed pregnancy. Immediate notice thereof must
be given to the district attorney of the county. The provisions
of sections 493 and 494 apply to the proceedings upon the in-

quisition.
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Sec. 495. If it be found by the inquisition that the female is
not pregnant, the sheriff must execute the judgment. If, how-
ever, it be found that she is pregnant, the sheriff must suspend

.the execution of the judgment, and transmit the inquisition to

the governor.

Sec. 496. When the governor is satirfied that the female is
no longer pregnant, he may issue his warrant appointing a day
for the execution of the judgment.

Sec. 497. If, for any reason, a judgment of death have not
been executed, and it remain in force, the supreme court, at a
general term, on the application of the district attorney of the
county where the conviction was had, wust order the defendant
to be brought before it; or, if he be at large, a warrant for
bis apprehension may be issued by that court, or by a judge
thereof.

Sec. 498. Upon the defendant being brought before the
court, it must inquire into the facts, and if nolegal reason exs
ist against the execution of the judgment, must make an order
that the sheriff of the proper county execute the judgment
at a specified time. The sheriff must execute the judgment
accordingly.

Sec. 499. The punishment of death maust be inflicted by
hanging the defendant by the neck until he be dead.

Sec. 500. A judgment of death must be executed within the
walls of the juil of the eounry in which the convietion was
had, or within a yard or erclosure adjoining the jail. If there
be no such jail or prison in the county in which the conviction
was had, or if it become vnfit or unsafe for the confinement of
prisoners, or be destroycd by fire or otherwise, and the jail of
another county have been legally designated for the confines
ment ¢f the prisoners of the county in which the conviction
was had, the judgment must be executed within the walls of
the prison so designated, or within a yard or cnclosure adjoin«
ing the same.

Sec. 501. The sheriff or under-sheriff of the county must be
present at the execution, and must invite the presence (by at
leact three days notice) of the district attorney, together with
one physician and twelve reputable citizens, to be selected by
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him. He must also, at the request of the defendant, permit any
minister of the gospel whom the defendant may name, and any of
his relatives, to attend the execution; and also such peace officers
a8 the sheriff or under-sheriff may deem proper. But no pers
sons other than those mentioned in this section can be present

at the execution ; nor can any person under age be allowed to
witness the same,

Sec. 502. The sheriff or under:sheriff must prepare and sign, Certifiate of
with their names of office, a certificate, setting forth the time
and place of the execution, and that the judgment was executed
upon the defendant, according to the provisions of the last
three sections, and must cause the certificate to be signed by
the public officers, and by at least twelve persons, not relatives
of the defendant, who witnessed the execution,

Sec. 503. The sheriff or under-sheriff must cause the cer~ How gl
“tificate to be filed in the office of the clerk of the county, and
a copy thereof to be published in the terrvitorial paper, and in
one newspaper, if any, printed in the county.

TITLE X,

QF APPEALS.

Chapter I. Appcals, when allowed, and how taken.
' II. Dismissing an appeal for irregularity,
IIT. Argument of the appeal.
1V. Judgment upon appeal.

CHAPTER I

APPEALS, WIIEN ALLOWED, AND IIOW TAKEN.

Section 504. Writs of error and certiorari.
505. Appeals substituted as provided in this chapter.
506. Parties, how designated on appeal.
507. In what cases appeuls may be tuken by defendant.
508. In what cases, by the people.
509. Appeal, a matter of right.
510. Must be taken within one year after judgment.
511, 512. Appeal, how taken.
8*
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Section 513. Appeal by the people not to stay or affect the judg-

ment until reversed.

514. Sfay of proceedings on appeal to supreme court from
judgment of conviction.

515. Certificate of stay not to be granted, but on notice of
district attorney.

516. Effect of the stay.

517. Transmitting papers to the supreme court.

Sec. 504. Writs of error in criminal actiong, as they have
heretofore existed, are allowed ; and hereafter, an additional
mode of reviewing a judgment or order in a criminal action is
that prescribed by this chapter.

Sec. 505. The party aggrieved, whether the people or the
defendant, may appeal from a judgment in a criminal action in
the cases prescribed in this chapter.

See. 506. The party appealing is known as the appellant,
and the adverse party as the respondent. But the title of the .
action is not changed in consequence of the appeal.

Sec. 507. An appeal to the supreme court may be taken by
the defendant from a judgment on a conviction, and upon the
appeal any actual decision of the court in an intermediate
order or proceeding forming a part of the judgment roll, as
prescribed by scction 482, may be reviewed.

Sec. 508. An appeal to the supreme court may be taken by
the peoplé in the following cases, and no other :

1, Upon a judgment for the defendant on a demurrer to the
indictment ;

2, Upon an order of the court arresting the judgment ;

3, From an order granting a new trial.

Sec. 509. An appeal may be takeu as provided in the last
three sections as a matter of right.

Sec. 510. An appeal must be taken within one year after
the judgment was rendered.

Sec. 511. An appeal must be taken by the seryice of a
notice in writing on the clerk with whom the judgment roll is
filed, stating that the appellant appecals from the judgment.

Sec. 512. If the appeal be taken by the defendant, a simi-

lar notice must be served on the district attorney of the county
in which the original judgment was rendered.
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Sec. 513. If it be taken by the people, a similar notice must

be served on the defendant; if he be a resident of, or is impris-
oned in, the city or county ; or if not, on the counsel, if any,
-who appeared for him on the trial, if he resides or transacts
his business in the county. IFf the service cannot after due
dilligence Dbe made, the appcllate court, upon proof thereof,
may make an order for the publication of the notice, in such
newspaper and for such time as it deems proper.

Sec. 614. At the expiration of the time appointed for the
publication, on filing an affidavit of the publication, the appeal
becomes perfected.

Sec. 515. An appeal taken by the people in no case stays
or affects the operation of a judgment in favor of the defend.
ant, until the judzment is reversed.

Sec. 516. An appeal to the suprewme court, from a judgment
of conviction, stays the execution of the judgment, upon filing,
with the notice of dppeal, a supersedeas bond, approved by the
clerk of cour:, in such gum as the court or clerk may deter.
mine, and conditioned for the appearance of the defendant in
the supreme court, and that such defendant will prosecute said
appeal with effect and abude the judgment of the court thercon ;
Provided, however, If the defendant is under sentetce of death,
no bail shall in any case be allowed.

Sec. 517. Upon the appeal being taken, the clerk with
whom the notice of appeal is filed, must, within ten days there-
after, without charge, transmit a copy of the notice of appeal
and of the judgment voll to the clerk of the supreme court.

CUAPTER IL
DISMISSING AN APPEAL FOR IRKEGULARITY.

Section 518. For what irregularity and how dismissed.
519. Dismissal for want or return.

Sec. 518. If the appcal be irreguiar in a substantial partic.
ular, but not otherwise, the court may, on any day in term, on
motion of the respondent, upon two days notice, with copies
of the papers on which the motion was founded, order it to be
dismissed.
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Dismiesal for Sec. 519. Tke court may also upon like motion dismiss the
want of returm appeal, if the return he not made as provided in section 517,

unless for good cause they enlarge the time for that purpose.

CHAPTER IIL

ARGUMENT OF THE APPEAL,

Section 520. Appeal to supreme court, how and where brought to
argument.
921. Notice of argument to counsel for defendant.

622. Papers by whom furnished, and effect of omission.

923. Judgment of affirmance may be without argument, if
appellant fail to appear. Reversal, only upon argu~
ment, though respondant fail to appear.

524. Number of counsel to be heard, defendant’s counscl to
close the argument. '

525. Defendant need not be present.

Appoal to Sec. 520. An appeal to the supreme court may be brought
supremse court, . .
howand when  to argument by cither party on ten days notice, on any day,

brought

at a general term of the supreme court.
Notice ot Sec. 521. If a counsel within five days after the appeal,
argumen . . . . .

have given notice to the district attorncy that he appears for

the defendant, notice of argument must be served on him in-
stead of the defendant; otherwise, notice must be served as the

court wmay direet.
Papers, bywhom  Sec. 522. When the appeal is called for argument, the ap-

farnished . . . .
pellant must furnish the court with copies of the notice of ap-
peal and judgment roll. If he fail to do so, the appeal must
be dismisred, unless the court otherwise direct.

Judgment of Sec. 523. Judgment of affirmance may be given, without ar-

affirmances . i . 2,

—roversal gument, if the app llant fail to appear. Butjudgment of re-
versal can only be given upon argumnent, though the respons
dant fail to appear.

-5) Y p 1

Rumberot Sec. ..).,4. Upt.m the argument of the appeal, lft the offense

heard be punishable with death, two counsel on each side must be

heard, if they require it. In any other case, the court may,
in its discretion, restrict the argument to one counsel on each
side.



GENERAL LAWS. 107

Sec. 525. The defendant need not personally appear, in the 23?33';:‘- nest
appellate court.

CHAPTER IV.

JUDGMENT UPON APPEAL.

Section 526, Court to give judgment, without regard to technical er-
rors, defects or exceptions, not affecting substantial
rights.

527. May reverse, affirm or modify the judgment, and order
a new trial.

528. Defendant to be discharged on reversal of judgment
againt him, where new trial is not ordered.

529. Judgment to be executed, on affirmance against the de-
fendant.

530. Judgment of appellate-court, how entered and remitted.

531. Papers returned not to be remitted.

532. Jurisdiction of appellate court cases, after judgment
remitted,

Sec. 526. After liearing the appeal, the court must give Jourttogtve
judgment without regard to technical errors or defects, or to Without &
exceptions which do not affect the substantial rights of the
parties.

Sec. 527. The appellate court may reverse, affirm, or modi- May reverso, o
fy the judgment appeal:d from, and may, if necessary or proper,
order a new trial.

Sec. 528. If a judgment agninst the defendant be reversed, On reversal,
without ordering a new trial, the appellate court must direct, is ordered
ifhe be in custody, that he be discharged therefrom, orif he be
admitted to bail, that his bail be exonerated, or if money be

deposited instead of bail, that it be refunded to the defendant.

Sec. 529. On a judgment of affirmance against the defens yosgmenton
dant, the original judgment must be carried into execation as *"™**
the appellate court may direct.

Sec. 530. When the judgment of the appellate court is giv- Ot sppetate
en, it must be entered in the judgment book, and a certified
copy of the entry forthwith remitted to the clerk with whom

the original judgment roll is filed, or if a new trial be ordered
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in another county, to the clerk of the county, unless the judg=
ment be rendered in the absence of the adverse party, in which
case the court may direct it to be retained not exceeding ten

days.
Papers returned  Sec. 531. The papers returned to the appellate court must
remitted there remain of record, and are not to be remitted to the court
below.
Jurlsdiction of Sec. 532. After- the certificate of the judgment has been

appeliate court . . . .
esses atter what remitted as provided in section 530, the appellate court has no

further jurisdiction of the appeal, «r of the proceedings there-
on ; and all orders which may be necessary to carry the judg-
ment into effect, must be made by the court to which the cer-
tificate 18 remitted.

TITLE XI.

OF MISCELLANEOUS PROCEEDINGS.

Chapter I, Bail.
ILI. Compelling the attendance of witnesses.
IIL. Examination of witnerscs, conditionally.
1V. Exawmination of witnesses, on commission.

V. Inquiry into the iosanity of the defendant, before trial,
or after conviction.' .

VI. Compromising certain public offenses, by lcave of the
court.

VII. Dismissal of the action, before or after the indictment,
for want of prosecution, or otherwise.

VIII. Remitting the punishment in certain cases.
IX. Proeecedings against corporations.
X. Entitling affidavits.
XL Errors and mistakesin p'ecadings and other proccedings.
X11. Disposal of property, stolen or embezzled.

XIII. Reprieves, commutations and pardons.
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CHAPTER 1.

BAIL.

Article I. In what cases the defendant may be admitted to bail.

II. Bail, upon being held to aonswer, before indictment.

II1. Bail, upon an indictment, before conviction,

IV. Bail, upon an appeal.

V. Deposit, instead of bail.
VI. Surrender of the defendant.
VIIL. Re-commitment of the defendant, after having given bail,
or deposited money instead of bail.

ARTICLE 1.

IN WOAT CASES THE DEFENDANT MAY BE ADMITTED TO BAIL.

Beetion 533, Admission to bail, defizued.
934. Taking bail, defined.
935. Offenses not bailable,

936. In what cases defendant may be admitted to bail, be-
fore conviction.

937. In what cases he may be admitted to bail after convio-
tion and upon appeal.

538. Nature of bail before conviction.

539. Nature of bail after conviction, and upon appeal,

Sec. 5683. Admission to bail is the order of a competent fdatseion en
®urt or magistrate, that the defendant be discharged from ge-
tual custody, upon bail.

Sec. 534. The taking of bail consists in the acceptance, by Taking vau,
% Competent court or magistrate, of the undertaking of suffi« fefined
ctient bail for the appearance of the defendant according to the
termg of the undertaking, or that the bail wil] pay to the peo-

Ple of this Territory a specified sum.

Sec. 535. The defendant cannot be admitted to bail, where Dffenses not
he ig charged :

'L, With an offense punishable with death ; or

% With the infliction of a personal injury upon amnother,
likely to produce death, under such circumstances as thag if
death engue the offense would be murder.



110

In what cases
defendant may
be admitted to
bail before
conviction

After

Nature of bail
Selore

After, upon
appeal

GENERAL LAW),

Sec. 536. If the charge be for any. other offense he may be
admitted to bail, before conviction, as follows:

1, As a matter of right in cases of misdemeanor;

2, As a matter of discretion in all other cases.

Sec. 537. After the conviction of an offense not punishable
with death, a defendant who has appealed, and when there is
a stay of proceeding, but not otherwise, may be admitted to
bail ;

1, As amatter of right when the appeal is from a judgment
lmposmg a fine only; -

, As a matter of discretion in all other cases.

Sec. 538. Before conviction, a defendant may be admitted
to bail ;

1, For his appearance before the magistrate, on the cxamin
ation of the charge, before being held to answer ;

2, To appear at the court to which the magistrate is re-
quired, by section 182, to return the depositions and statement
upon the defendant being held to answer, after examination;

3, After indictment, either upon the bench warrant issued
for his arrest, or upon an order of the court committing him,
or enlarging the amount of bail, or upon his being surrendered
by his bail to answer the indictment in the court in which it is
found, or to which it may be sent or removed for trial.

Sce. 539. After conviction and upon an appeal the defen~
dant may be admittel to bail, as follows :

1, Lf the appeal be from » judgment imposing a fine only,
on the undertaking of bail, that he will pay the same or such
part of it as the appellate court may direct, if the judgment be
aflirmed or modified or upon the appeal being dismissed ;

9, If judgment of imprisonment have been given, that he
will surrender himself in cxecution of the judgment, upon its
being affirmed or modified or upon the appeal being dismissed.

ARTICLE IL

BAIL, UPON BEING IIELD TO ANSWER BEFORE INDICTMENT OR IN~
FORMATION.

Section 540, 541. By what courts or magistrates defendant may be
admitted to bail.
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Bection 542. At what time defendant may be admitted to bail by a
magistrate.

543. In cities, if offense be felony, application for admission
to bail must be on notice.

544. Form of order, if made by the cour:.

545. Form of order, if made by a magistrate. -

546. On denial of applicaticn, by a magistrate, defendant
may appeal to court.

547. Manner of taking appeal.

548. Decision of court on appeal, final.

549. Bail, by whom taken.

550. How put in, and form of the undertaking.

551. Qualifications of bail.

552, 553. Bail, how to justify.

554. Bail may be examined as to sufiiciency.

555. Other testimony may be received as to their sufficiency.

556. Decision as to their sufficicucy, and filing affidavits of
justification and undertaking,

557. Oun allowance of bail, and exccution of undertaking,
defendaut to be discharged. Korm of discharge.

558. If bail disallowed, defendant to be detained until other
bail be put in and just'fy.
55). Defendant detained it' bail disallewed.

Sec. 510. When the defendant has been held to answer, 89 gy whay conets
provided in section 170, the admission to bail wmay be b) the
magistrate by whom he is so held, as follows:

1, By any of the magistrates wentioned in section 112,
when the offense charged is a misdemeanor or a felony, pun«
jshable with imprisonment, not exceeding five years.

2, By ajudge of the supreme court, the mayor or recorder
of a city, a city judge, in all cases where bail may be taken
before conviction, as provided in scction 537.

Sec. 541. ‘When, by reason of the degree of the offense, gyme
the committing magistrate has not- authority to admit to bail,
the defendant may be admitted to bail by one of the officers
having authority to admit to bail in the case, as provided in -
second subdivision of the last section, or by the court to which
the depositions and statement are returned by the committing
magistrate, as provided in section 182, if the case be triable
therein, or if not, by the court to which, after indictment, it
msy be sent or removed for trial.
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. Sec. 542. The defendant may be admitted to bail by a mag-
istrate, as provided in the last two sections, upon being held to
answer, or at any time before the return of the depositions
and statement to the court. After that time he can be admit«
ted to bail only by the court in which the offense is triable, if
it be sitting, or if not, by one of the magistrates mentioned in
the second subdivison of section 540.

Sec. 543. In the several cities of this Territory, if the of-
fense charged be a felony, the application for admission to bail
must be upon notice of at least two days, to the district attor=
ney of the county; and the committing magistrate upon the
like notice, in writing, requiring him to do so, must transmis
the depositions and statement, or a copy thereof, to the court
or magistrate to whom the application for bail is to be made.

Sec. 544. If the application be to the court, an order must
be made, granting or denying it, and if it be gronted, stating
the sum in which bail may be taken.

Sec. 515. If the application be to a magistrate, he must
certify, in writing, his decision granting or denying the same;
and if he grant the application, must state in the certificate
the sum in which bail may be taken, which certificate he must
cause to be forthwith filed with the clerk of the court to which
the depositions and statement are required to be sent.

Sec. 546. If the application, when made to a magistrate,
be denied, the defendant may appeal from his decision to the
court to which the depositions and statements are or must be’
sent, as provided in section 189, if the case be triable there~
in, or if not, to the court to which, after indictment, it must be
sent for trial.

Sec. 647. The appeal is, by a notice in writing, to the dis.
trict attorney, that the defendant appeals from the decision,
and that he will apply to the court to be admitted to bail, at a
time to be specified, not less than two days from the servico of
the notice. '

Sec. 548. The decision of the court, granting or denying
bail, either upon an original application, or 'upon an appeal,
may be reversed in the supreme court on error or appeal.

8
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See. 549. If the defendant be admitted to bail by a magls- Bail by whom

trate, the bail must be taken by the magistrate granting the
order, or by any other magistrate of the same county, city, or
village. If by the court, it may be taken either by the court,
or any magistrate whom it may designate, in which the defend.
ant is committed. '

Sec. 550. Bail is put in by a written undertaking, executed
by two sufficient sureties, (with or without the defendant, in the
discretion of the ceurt or magistrate,) and acknowledged before
the court or magistrate, in substantially the following form :

An order having been made on the day of ,
18—, by A. B., justice of the peace of the town of ——, (or
as the case may be) that C. D., be held to answerupon a charge
of (stating briefly the nature of the offense,) upon which he
has been duly admitted to bail, in the sum of —— dollars;

“We, E. F., and G. H., hereby undertake, that the above
named C. D. shall appear and answer the charge above men-
tioned, in the district court, and shall at all times render him-
self amenable to the order and process of the court, and if
eonvieted, shall appear for judgment, and render himself in
execution thereof; er if he fail to perform either of these con:
ditions, that we will pay to the people of the Territory of Da-
kota, the sum of dollars,” (inscrsing the sum in thch the
defendant is admitted to bail.)

Sec. 551. The qualifications of bail are as follows:

1, Each of them must be a resident and a householder or
freeholder within the Territory ;

2, They must be worth the amount speclﬁed in the under-
taking, cxclusive of property exempt from execution ; but the
court or magistrate, on taking bail, may allow more than two
bail to justify severally in amounts less than that expressed in
the undertaking, if the whole justification be equivalent to that
of two sufficient bail.

Sec. 552. Except as prescribed in the next section, the bail
may, in the exercise of a just discretion, be taken, and may
justify, without notice to the district attorney, or reasonable
notice may be reqgired by the court or magistrate to be given
to the district attorney of the intention to give bail. When
given, the notice shall be as prescribed in the next section.

How put in

Qualifications

How to jnluty'
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Sec. 553. In the several cities of this Territory, if- the of-
fense charged be a felony, a previous notice of at least two
days of the time and place of giving the bail, must be served
upon the district attorney of the county, stating:

1, The names, places of residence and occupations, of the
proposed bail ; )

2, A general description of the real or personal property of
the bail, in respect to which they propose to justify as to their
sufficiency, with the incumbrances thereon by mortgage, judg~

~ ment or otherwise, if any.

Mall, how to
justify

May be
examined as to
sufliclency

Other testimony

Sec. 554. The bail must in all cases justify by affidavit
taken before the court or magistrate, as the case may be. The
affidavit must state that they each possess the qualifications
provided in section 551.

Sec. 555. The district attorney, or the court or magistrate,
may thereupon further examine the bail upon oath, concerning
their sufficiency, in such manner as the court or magistrate may
deem proper. = The questions put to the bail and their answers,
must be reduced to writing, and must be subseribed by them.

Sec. 556. The court or magistrate may also reccive other
testimony, either for or against the sufficiency of the bail, and

‘may from time to time adjourr the taking of bail, to afford an

_ opportunity of provid\ing or disproving their sufficiency.

Deeision, filing
sfidavits

@% allowance of
bail, Form of
disehiarge

Sec. 557. When the examination is closed, the court or
magistrate must make an order, cither allowing or disalilowing
the bail, and must forthwith cause tho same, with the affida:
vits of justification, and the undertaking of bail, to be filed
with the clerk of the court to which the depositions and states
ment must be sent, as preseribed in section 189.

Sec. 558. Upon the allowing of the bail and the execution
of the undertaking, the court or magistrate must make an
order, signed by him, with his name of office, for the discharge
of the defendant, to the following effect:

To the sheriff of the county of ,
A. B. \‘vho is detained by you on a commitment to answer a
charge for the offense of, [designating it generally,] having

giving sufficient bail te -answer the same, you are commanded

~ forthwith to discharge. bim from your custody.
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See. 559. If the bail be disallowed, the defendant must be r san
detained in custody until other bail be put in and justify. dissltowed

ARTICLE III

BAIL GPON AN INDICTMENT OR INFORMATION, BEFORE CONVICTION.

Sectiea 560. In misdemcanor, officer to take defendant belfore a
magistrate.
561. In felony, to deliver him into custody
562. Taking bail, when offense is bailable.
563. Bail, how put in. Form of uadertaking.
564. Sections 551 to 5539, applicable to qualifications of bail,
to putting in and justifying the bail, and to incidental

. proceedings.

Sec. 560. When the offense charged in the indictment or 1n misdemeancr
information \is a misdemeanor, the officer serving the bench
warrant must, if required, take the defendant before a magis-
trate in the county in which it is, or in which he is arrested,
for the purpose of giving bail as prescribed in sections 271
and 274. )
© Sec. 561. If the offenso charged in the indictment be a fel-
ony, the officer arresting the defendant must deliver him into-
custody, according to the command of the bench warrant, as
prescribed in section 270. .

Sec. 562. When the defendant is so delivered into custody,
if the felony charged be bailable, and the amount of bail has
been fixed by the court' as provnled in‘section "7.., bail may -
be taken by the court in which the ‘indictment was found, or to
" which it is sent or removed, or by any magistrate in the county
having authority to admit a defendant to bail, upon being held
to answer before indictment, as provided in sections 540 and
541. ' i

Sec. 563. The bail must be put m by a written undertaking, How put |
executed by two sufficient sureties, with or without the defen:
- dant, in the discretion of the court or magistrate, acknowledged
before the court or magistrate, in substantially the following
Yorm :

In telony

Taking ba i
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An indictment or information having been found filed on
the day of , 186—, in the district court of the
county of charging A. B., with the erime of| [designa«

. ting it generally,] and he having been duly admitted to bail in
the sum of dollars;

We, C. D., of [stating his place of residence and occupa-~
tion,} and E. F., of [stating his place of residence and occu~
pation, ] hereby undertake that the above pamed A. B, shall
appear and answer the indictment or information above mgn-
tioned, at the nexs term of the district court of ~——— county,
and shall at all times render himself amenable to the orders. -
and proeess of the court, and if convicted shall appear for'judg~
ment, and render himself in execution thereof ; or if he fail to
perform either of these conditions, that we will pay to the peo-
ple of the Territory of Dakota the sum of dollars, [in-
serting the sum in which the defendant is admitted to bail.}

Scotions Sec. 564. The provisions contained in sections 550 to 559,
ellitoatioss  both inclusive, apply to the qualificativns of the bail, and ta all

' the proceedings representing the putting in and justifying of
bail, and incidental thereto.

Form of
uadertaking.

ARTICLE IV.

BAIL UPON AN APPEAL.
Section 565. Who may admit to bail.
566. Notice of the application, when required.
967. Qualifieations of bail, and how put in.

whomsyaamit  SeC. 565. In the cases in which the defendant may be ad-

“R - mitted to bail upon an appeal, as provided in section 547, the
order admitting him to bail may be made either by the court
from which the appeal is taken or the presiding judge thereof,
or by the appellate court or a judge thereof. ‘

Netics of Sec. 566. When the admission to bail is a matter of -discre-

Voo reauiret  t10D, the court or officer by whom it may be ordered, may
require such notice of the application therefor, as he deems rea-
sonable, to be given to the district attorney of the county in
which the verdict or judgment was originally rendered.
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Sec. 567. The bail must possess the quallﬁcatlons, and must Quatifications of

- bail, how put in
be put in in all respects in the manner prescribed by sections
551 to 559, both inclusive ; except that the defendant will, in
all respects, abide the orders and judgment of the appellate

court upon the appeal.
ARTICLE V.

DEPOSIT ‘INSTEAD OF BAIL

Seaction 568. Deposit when and how mmade.
569. May be made after bail given, and before forfeiture;
and in such case bail discharged.
570. Bail may be given after deposit; and in such case
money deposited to be refunded.
571. Deposit to be applied to payment of Judgment of ﬁne,
and suarplus to be refunded.

Sec. 568. The defendant at any time aftér an order admit- peposit
ting him to bail, instead of giving bail may deposit with the
- clerk of the county im which he is held to answer the sum
mentioned in the order; and upon delivering to the officer in
whose castody he is a certificate of the deposit, he must be dis-
charged from custody.

Sec. 569. If the defendant have given bail, he may at any sy vemads,
time before the forfeiture of their undertaking, in like mauner_'m
deposit the sum mentioned in the undertaking, and upon the
deposit being made, the bail is exonerated.

Sec. 570. If money be deposited, as provided in the last 8€0- Bail may be
tion, bail may be given in the same manner as if it had been 5" et
originally given upon the order for admission to bail, at any
time before the forfeiture of the deposit. The court or mage
istrate before whom the bail is taken, must thereupon direct,
in the order of allowarce, that the money deposited be refun-
ded by the county clerk to the defendant, and it must be refun-
ded accordingly. :

Sec. 571. When money has been deposited, if it remain on peposit to ve
depasit at the time of a judgment for the payment of a fine, Applled to what
the county treasurer must, under direction of the court, apply
the money in satisfaction thereof, and after satisfying the fine,
must refund the surplus if any to the defendant.
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ARTICLE VI,

SURRENDER OF THE DEFENDANT.

Section 572. Surrender, by whom, when and how made.
578. By whom, when and where, defendant may be arrested
for the purpose of a surrender.
574. On surrender before forfeiture, money deposited to be
refun@ed. Order thercfcr, how obtained."

See. 572. At any time before the forfeiture of the underta-
king, the bail may surrender the defendant in their exonera«
tion, or he may surrender himself to the officer to whose custo-
dy he was committed at the time of giving bail, in the following
manner:

1, A certified copy of the undertaking of the bail must be
delivered to the officer, who must detain the defendant in his
custody thereon, a8 upon a commitment, and by a certificate in
writing, acknowledge the surrender;

2, Upon the undertaking and the certificate of the officer,
the court in which the indictment or information, or the ap-

'peal, as the case may be, is pending, may upon « notice of two

days to the district attorney of the county, with a copy of the
undertaking and certificate, order that the bail be exonerated;
and on filing the order and the papers used on the application,
they are cxonerated accordingly.

Sec. 573. For the purpose of surrendering the defendant;
the bail, at any time before they are finally charged, and at
any place within the Territory, may themselves arrest him, or -
by a written authority endorsed on a certified copy of the un~
dertaking, may .empower any person of suitable age and dis~

~ eretion to do so.

On surrender
before forfeiture

Sec. 5T4. If money have been deposited instead of bail, and
the defendant at any time before the forfeiture thereof, sur.
render himself to the officer to whom the commitment was di-
rected, in the manner provided in the last two sections, the
court must order a rcturn of the deposit to the defendant, upon
produciog the certificate of the officer showing the surrender,
and upon a notice of five days_to the district attarney, with a
copy of the certificate.



GENERAL LAWNb),

ARTICLE VII.

FORFEITURE OF THE UNDERTAKING OF BAIL, OR OF THE DEPOSIT
OF MONEY,

Section 575. In what cases and how ordered,
576. When and how forfeiture may ke discharged.
577, Forfeiture of bail, to be enforced by action.
578. Deposit of money when forfelted how disposed of.
579. Remission of forfeiture.
580. Application therefor, how made and on what terms
granted.

Sec. 575. If, withcut sufficient excuse, the defendant neglect’

to appear for arraignment, or for trial or judgment, or upor
any other occasion where his presence in court may be lawfully
required, or to surrender bimself in execution of the judgment,
the court must direct the fact to be entered upon its minutes ;
and the undertaking of his- bail, or the money deposited in-
stead of bail, as the case may be, is thereupon forfeited.

Sec. 676. If at any time before the final adjournment of the
court, the defendant appear and satisfactorily excuse his neg-
lect, the court may direct the forfeiture of the undertaking
or deposit to be discharged upon such terms as are just.

See, 5T7. If the forfeiture be not discharged, as provided
in the last section, the district attorney may, at any time after
the adjournment of the court, proceed by action only against
the bail upon their undertaking.

Sec. 578. If, by reason of the neglect of the defendant to
appear, as provided in section 575, money deposited instead of
bail is forfeited, and the forfeiture be not discharged or remits
ted, as provided in sections 576 and 577, the county treasurer
with whom it is deposited, may at any time after the final
adjournment of the court, apply the money deposited to the
use of the county.

Sec. 5T79. After the forfeiture of the undertakitg or deposit,
as provided in this chapter, the district court of the county
may, upon good cause shown, remit the forfeiture or any part
thereof, upon such terms as are just.

g%
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Sec. 580. The application must be upon at least five days
notice to the district attorney of the county, with copies of the
affidavits and papers on which it is founded ; and can be granx
ted only upon payment of the costs and expenses incurred in

“the proceedings for the enforecement of the forfeiture.

ARTICLE 'VIII.

RE-COMMITMENT OF THE DEFENDANT AFTER HAVING GIVEN BAIL,
‘OR DEPOSITED MONEY INSTEAD OF BAIL.

Section 581. In what cases.
582. Contents of the order.
683. Defendant may be arrested in the county.
584. If for failure to appear for judgment, defendant must
be committed. | :
585. If for other cause, he may be admitted to bail.
586. Bail in such case, by whom taken.
587. Form of the undertaking:
588. Qualifications of bail, and how put in.

See. 5681. The court to which the committing magistrate re-
turns the deposition and statement, or in which an indictment
or information, or an appeal is pending, or to which a judgment
on an appeal is remitted to be carried into effect, may, by an

_order entered upon its minutes, direct the arrest of the defend-

ant, and his commitment to the officer to whose custedy he was
committed at the time he was admitted to bail, and his deten-
tion, untillegally discharged, in the following cases :

1, When, by reason of his failure to appear, he has incurred

-a forfeiture of his bail, or of money deposited instead thereof,

as provided in section 575

2, When it satisfactorily appears to the court that his bonds-
men, or either of them, are dead, or insufficient, or have re-
moved from the Territory;

8. Upon an indictment being found in the cases providéd in
section 264,

Sec. 682. The order for the re-commitment of the defend~
ant rust recite generally the facts upon which it is founded,
and direct that the defendant be arrested by any sheriff, con-
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stable or marshal in this Territory, and committed to the 6ﬁicer
to whose custody he was committed at the time he was admit~
ted to bail, to be detained until legally discharged.

/
Sec. 583. The defendant may be arrested pursuant to the Defendantms
; . . . bearrested whe
order, upon a certified copy thereof, in any county, in the same
manner asupon & warrant of arrest, except, that when arrested
in another county, the order need not be endorsed by a magis«
trate of that county.

Sec. 584. If the order recite, as the ground upon which it is Iffor ratiuress
. '’ . . appear &c.
made, the failure of the defendant to appearfor judgment upon
conviction, the defendant must be committed according to the
requireraent of the order.

Sec. 585, If the order be made for any other cause, and the If for other
offense be bailable, the court may fix the amount of bail, and canse
may direct in the order that the defendant be admitted to bail
in the sum fixed, which must be specified in the order.

Sec. 586. When the defendant is admitted to bail, the bail Bailin suen
. . . . case, by whom
~may be taken by any magistrate in the county having author- taken
ity, in & similar case, to admit to bail upon the holding of the
defendant to answer before indictment, as prescribed in see-
tions 539 and 540, or by any other magistrate to be designan~

ted by the court.-

Sec. 587. When bai! is taken upon the re~commitment of gorm o
the defendant, the undertaking of bail must be in substantially """
the following form:

“An order having been made cn ~—— day of ,
18—, by the court of (naming the court,)\that A. B., be ad-
mitted to bail in the sum of ———— dollars, in an action pend-
ing in that court against him in behalf of the psople of the
Territory of Dakota, upon an [information, presentment, ins
dictment, or appeal, as the ease may be,]

“We, C. D, of {stating his place of residence and occupa-
tion,] and K. F., of [stating his place of residence and occu~
pation,] horeby undertake that the above named A. B., shall
appear in the district court of county, upon that [infor--
mation, presentment, indictmént, or appeal; as the cage may
be,] and shall at all times render himself amenable to its orders
and process, and appear for judgment, and surrender himself
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in execution thereof ; or if he fail to perform' either of these
conditions, that we will pay to the people of the Territory of
Dakota, the sum of ~———— dollars,” [inserting the sum in
wkich the defendant is admitted to bail.]

Sec. 588, The hail must possess the qualifications, and must

be putin in all respects, in the manner prescribed by sections
851 to 659, both inclusive,

CHAPTER II.

COMPELLING THE ATTENDANCE OF WITNESSES.

Scction 589, Subpccna defined.

590. Magistrates may issue subpenas on information or pre-
scotment.

691. District attorney may issue subpoonas for witnesses
before grand jury.

592. He may also issue subpeenas for the people, on trial of

~an iodictment.
593. Clerk may irsue blank subpcenas for witnesses for de-
. fendant on trial.

594. TForm of stubpeena,

595. Requirements in subpoona to produce books, papers and
documents.

596. Subpoena, by whom served.

597. How served.

598, 599. Payment of cxpenses of witness whea he is from
without the county, or is poor.

GJ0. Witnesses residing ar served with subpoeena out of the
county; when and how compelled to attend.

G01. Disobedience to subpeena, or refusal to be sworn or to
testify, how punished. .

602. Witness for defendant, disobeying a subpaena, to forfeit
fifty dollars.

Sec. 589. The process by which the attendance of a wit»
ness, before a court or magistrate is required, is a subpoeﬁa.

Sec. 590. A magistrate before whom an information is laid,
or to whom a presentment of a grand jury is sent, may issue
subpoonas, subscribed by him, for witnesses within the Terria
tory, either on behalf of the people or the defendant.
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Sec. 591. The district attorney of the county may 1ssue-l>ittrlctatwrm

subpeenas, subscribed by him, for witnesses within the Territory,
insupport of the prosecution, or for such other witnesses as the
grand jury may direot, to appear befcre the grand jury upon
an investigation before them. -

Sec. 592. The distriet attorney may in like manner issue sub-
peenas for witnesses within the Territory, in support of an in-
dictment, to appear before the court at which it i3 to be tried.

Sec. 593. The clerk of the court at which an indictment is
to be tried, must, at all tircs, upon the application of the de-
fendant, and without charge, issue as many blank subpenas,
under the seal of the court and subscribed by him as clerk, for
witnesses within the Territory, as may be required by the de-
fendant.

Sée. 594. A subpxna authorized by the last four sections
must be substantially in the following form :

“In the name of the people of the Territory of Dakota:

To A: B.

Who may issue
for people

Clerk may {ssue
blank subpoena

Foi-m of

“You are commanded to appear before C. D., a Justlce of

the peace at the town of , [or “the gxandJury of the
county of or “the district court , or as the case
may be, | on [stating the day and hour,] as a witness in 4
criminal action prosecutcd by the people of the Territory of
Dakota against E. F.

Dated at the town of ——, [as the case may be,] the — —
day of y 18—, \

“G. ., JuSthO of the peace,” or “L. K., district attorney,”
or “By order of the court, L. M., clerk,” [as the case may be.]

Sec. 595. If books, papers or documenis be required, - a di-
rection to the following effect must be contained in the sub-
penas : ““And you are required also to bring with you the fol-
lowing,”” [describe intelligibly the books, papers or documents
required. |

Sec. 596. A peace officer must serve in his county, eity,
town or village, as the case may be, any subpoona delivered to
him for service, either 4n the part of the people or of the de~
fendant ; and must make o written return of the service, sub~
scribed by him, stating the time and place of service without
delay. A subpcena may, however, be served by any other
person.

Requirements

By whom served
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Sec. 597. A subpeena is served by delivering it, or by show-
ing it, and delivering a copy therecef to the witnesses per-
sonally.

Sec. 598. When a person attends before a magistrate, grand
jury, or court, a8 a witness on behalf of the people, upon a
subpoena, or pursuant to an undertaking, and it appears that
‘he has come from a place out of the ecounty, or that he is poor,
the court, if the attendance of a witness be upon a trial, by an
order entered upon its minutes, or i# any other case, the diss
trict judge, by a written order, may direct the county treasar-
er to pay the witness a reasonable sum, to be specified in the
order for his expenses.

Sec. 539. Upon the production of the order, or a certified
copy thereof, the county treasurer must pay the witness the
sum specified therein, out of the county treasury.

: '
Sec. 600. No persen is obliged to attend as a witness, before
a court or magistrate out of the county where the witness re-

.sides or is served with the subpcena, unless the judge of the

Disodedience to
sulpoena

Witness tor
‘defendant
wdisobeying &o.

court in which the offense is triable, upon an affidavit of the
prosecutor or district attorney, or of the defendant or his
counsel, stating that he believes that the evidence of the wit-
ness material, and his attendance at the examination or trial
necessary, shall endorse on the subpcena an order for the at:
tendance of the witness.

Sec. 601. Disobedience ‘to a subpcena, or .a refusal to be
sworn or to testify, may be punished by the court or magia
trate, as for a criminal contempt, in the manner provided in the
-code of civil procedure.

See. 602. A witness disobeying a subpceena issued on the
part of the defendant, also forfeits to the defendants the sum
of fifty dollars, which may be recoved in a civil action,

CHAPTER IIL
EXAMINATION OF WITNESSES CONDITIONALLY.

Bection 603. Witnesses to be examined comditionally for the defen
dant, as provided in this chapter.
G04. In what cases defendant may apply for order.
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8ection 605. Application, on what facts to be founded.
606. It during term, to be made to the court.
607. If not during term, to whom to be mado:
608. The order, when granted ard what to contain.
609. If made by the court, may direct examination before: o

judge or magistrate. If made by a [judge; examina-

tion to be before him.

610. On proof of service, if distriet attorney absent, exams.

ation to proceed.

611. If facts on which order was founded, be disproved, ex--

amination not to proceed.
612. Testimony, how taken and authenticated,
613. Deposition, how, by whom, and when filed.
614. When it may be readin evidence.
615. When to be excluded.

616. On veading the deposition, on trial, what ebjections may:

be taken.
617. Attendance of witness for examination, how compelled,
618. Discbedicnce of witness, how punished.

Sec. 603. When a defendant has been held to answer a
eharge for a public offense, he may, either before or after ia-
dictment or information, have witnesses examined conditionally
on his behalf, as prescribed in this chapter and not otherwise..

Sec. 604. When a material witness for the defendant is
sbout to leave the Territory, or is so sick or infirm as to afford
reasonable grounds for apprehending that he will be unable to
attend the trial, the defendant may apply for anlorder that the
witness be examined conditionally.

Sec. 605. The application must be made upon affidavit,
showing :

1, The.nature of the offense charged ;.

2, The state,of the proceedings in the action j

8, The name and residence of the witness, and that his tes-
timony is material to the defense of the action; and

4, That the witness is about to leave the Territory, or is so-
sick or infirm as to afford reasonable grounds for apprehend~
ing that he will be unable to attend the trial.

Sec. 606. The application if made during the term must be
made to the conrt.
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1t not duriog Sec. 607. If not made during the term, it may he made as
erm

follows :

1, When the indictment is pending in the district court.

Order, when Sec. 608. If the court or officer be satisfied that the exam-
wranted ination of the witnesses is necessary to the attainment of jus-
tice, an order must be made that the witness be examined con«
ditionally, at a specified time and place, and that a copy of the
order, and of the affidavit on which it was granted, be served
on the district attorney, within a specified time before that
fixed for the examination.

Sec. 609. If the order be made by the court, it may direct

that the examination be taken before a judge thereof, or before
a magistrate in the county, to be named in the order.

If made by court
may direct what

Sec. 610. On proof being furnished to the officer before
whom the examination is appointed, of the scrvice upon the
district attorney of a copy of the order, and of the afidavit
on which it was grasted, if no counsel appear on the part of
the people, the examination must proceed:

Proof of sorvico

If facts on -~ Sec. 611. If the district attorney or other counsel appear on
hic" . .

was foundedbe the part of the people, and it be shown to the satisfaction of

disapproved, . .

examination &c. the court or officer, by affidavit ot other proof, or on the ex.
amination of the witness, that he is not about to leave the Ter-
ritory, or is not sick or infirm, or that the application was made
to avoid the examination of the witness on the trial, the exam-

ination cannot take place; otherwise it must proceed.

Testimooy, how  Sec. 612. The testimony given by the witness tmust be res

fakea duced to writing, and authenticated in the same manuer as the
testimony of a witness taken in support of an information, as
prescribed in section 165.

peporition, now,  Sec. 613. The deposition must be retained by the officer

by whom, When ¢ king it, and filed by him in the office of the clerk. of the
court without unnecessary delay.

xayvereadin  Sec. 614. The deposition or certified ¢opy thereof may be

evidence, khel yead in evidence by cither party on the trial, upon its appear-

ing that the witness is unable to attend, by reason of his death,
insanity, sickness, or infirmity, or of his continued absence

from the Territory.
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Sec. 615. The deposition cannot, however, be read, if it ap.
pear that the copy of the order and of the affidavit on which it
was founded, was not served on the district attorney as directs
ed, or that the examination was in any respect unfair or not
condqcted as prescribed in this chapter.

See. 616. Upon the reading of the deposition in evidence,
the same objections may be taken to a question or answer con-

tained therein as if the witness had been examined orally in
court. ‘

Sec. 617. The attendance of the witness may be enforced

by a subpoena subscribed by the officer, or issued under the seal
of the court.

Sec 618. Disobedience to the subpeena, or refusal to be
sworn or tq testify, may be punished by the court or officer as
for a criminal contempt in the wanner provided in the code of
civil procedure ; and the witdess also forfeits to the defendant

the sum of fifty dollars, which may be recovered in a civil
action.

CIIAPTER IV.

EXAMINATION OF WITNESSES ON COMMISSION,

Section 619, Witness residing out of the territory, to be examined

for defecdant, as provided in this chapter.

620. In what case defendant may apply for order to examine
witnesses on commission. '

621. Commission defined.

€22: Application for commission, on what facts to bo foun-
ded.

623. If during term, to be made to the court.

624. If not during term, to Whom to be made.

625. Notice ot application, when required and how given.

626. Ordev for commission, when 3ranted.

627. Trial to be stayed until execution and return of coms
mission.

628. Interrogatorics and notice of settlement.

629. Cross interrogaiories, and notice of settlement,

630, 631. What may be inserted in interrogatories.

632. Dircctions as to return of commission.
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Section 633. Commission, how executed.
634, Copy of last section to be annexed to commission.
635, 636. Commission, how returncd, when delivered to
. agent for that purpose..
637. When and how filed.
638. Commission returned By mail, how disposed of.
639. Commission and return to be open for inspection, and

copies to be furnished.
610. Deposition to be read im evxidence. What <bjection
may be takea thereto.

See. 619. When an issue of fact 18 joined wpon an indiet-
ment or information, the defendant may have any material
witness residing out of the Territory, examined in his behalf,:
as prescribed in this chapter, and not otherwise.

Sce. 620. When a material witness for the defendant resides
out of the Territory, the defendant may apply for an order
that the witness be examined on a commission.

See. 621. A commission is a process issued under the seal
of the court, and the signature of the clerk, directed to one or
more persons, designated as commissioners, authorizing them
to examine the witness upon oath, on interrogatories annexed
thereto, and to take and return the depositions of the witness,
aceording to the directions given, with the commission.

Sec. 622, The application mrust be made upon aflidavit,
showing :

1, The nature of the offense eharged ;

2, The state of proecedings in the action, and that issue of
fact has been joined therein;

3, The name of the witness, and wha¢ the party expects to
prove by bim, which must be material to the defence of the
action ;

4, That the witness resides cut of the Territory ;

5, That the application is made in good fzith and for the
furtkerance of justice.

Sec. 623. The application, if made during the term, must
be made to the court.

Sce. 624. If not made during the term, the application may
be made to the judge of the district court of the proper dist
trict.

9
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Sec. 625. If the application be made to the court, it may
be without notice to the district attorney, unless the court dis
rect notice to be given, in which case it must prescribe the
manner of giving the same.

Sec. 626. If the court or officer to whom the application be
made, be satisfied that the witness resides out of the Territory,
and that his examination is necessary to the attainment of jus-
tice, an order must "be’ made that a commission be issued to:
take his testimony, and that the people be permitted to Jom in
the commission and examine witnesses in support of the in.
dictment.

Sec. 627. If the application for a commission be granted,
the court or ' judge must insert in the order therefor a direc-
tion that the trial of the cause be stayed for a specified time
reasonably sufficient fcr the execution and return of the com-
mission.

See. 628. When the commission is ordered, the defendant
must serve upon the district attorney, and the district attors
ney, if he intend to join in the commission and examine witzess-
es in support of the indictment, must serve upon the defen-
dant or his counsel a copy of the interrogatories to be annexed
thereto, with a notice of two days of their settlement, before
an officer who might have granted the order out of term, as pro-
vided in section 624,

Sec. 629. The district gttorney, and the defendant, may, in
the same manner serve cross-interrogatories, to be annexed to

the commission with the like notice of the settlement thereof.

Sec. 630. In the interrogatories, either party may insert
any question pertinent tg the issue.

Sec. 631. Upon the settlement of the interrogatories the
judge must expunge every question not pertinent to the issue,
and modlfy the questions so as to conform them to rules of
evidence, and when settled, must endorse upon them his allow-
ance and annex them to the commission..

Sec. 632. Unlesg the parties otherwise consent, by an en~
dorsement upon the commission, the officer must endorse there-
on o direction, as to the manner in which it must be returned,
and may in his discretion, direct that it be returned by mail or
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otherwise, addressed to the clerk of the court in which the in-
dictment is pending, designating his rame and the place where
his office is kept.
Commissions, Seo. 633. The commissioners or any one of tkem, unless
how executed . . . t
otherwise specially directed, may execute. the commission as
follows:

1, They must publicly administer an oath to the witness,
that his answers given to the interrogatories, shall be the trath,
the whole truth, and nothing but the truth; -

2, They must causec the examination of the witness to be
reduced to writing ;

3, They must write the .answers of the witness as nearly
as possible in the language in which he gives them and reap
to him each answer as it is taken down, and correct or add to
it until it is made conformable to what he declares is the trath ;

4, If the witness declines answering a question, that fact,
with the reason for which he declines answering it, as he gives
it, must be stated ;

5, If papers or documeats are produced before them, and
proved by the witness, they must be annexed to his deposition,
and be subscribed by the witness, and certified by the ¢commis-
sioners ; ‘

6, The commissioners must subscribe their names to each
sheet of the deposition, and annex the deposition, with the
papers_or documents provided by the witness, to the commis-
sion, and must cloge it up under seal, and address it as directed
thercon ;

T, If there be a direction on the commission, to return it by
mail, the commissioners must immediately deposit it in the’
nearest post office. If any other direction be made, by the
written consent of the parties, or by the officer on the coms
mission, as to its return, they must comply with the direction.

Copy tove Sec. 634. A copy of the last section must be annexed to the
sunexed commission.

Sec. 635. If the commission and return be delivered by the
commissioners to an agent, he must deliver it to the clerk to
whom it is directed, or to a judge of the court in which the in-
dictment is pending, by whom it may be received and opened,
upon the affidavit of the agent that he received it from the

Coninlul_on,
how returned
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hands of ome of the commissioners and that it has not been
' opened or altered since he received it.

Sec. 636. If the agent be dead, or from sickness or other ssme
casualty, unable to deliver the commission and return as pre-
scribed in the last section, it may be received by the clerk or
judge from any other person, upon his making an affidavit that
he received it from the agent,that the hgent is dead,or from sick-
ness or other casualty, unable to deliver it, that it has not been
opened or altered since the person making the affidavit received
it, and that he believes it has not been opened or altered sinco
it came from the hands of the commissioners.

Sec. 637. The clerk or judge receiving and opening the com- waen s1ea, how
mission and return, must immediatcly file it, with the affidavit
mentioned in the last two sections, in the office of the clerk of
the court in which the indictment is pending.

Sec. 638. If the commission and return be transmitted by commission
mail, the clerk to-whom it is addressed, must receive it from Fofarned by matt
the post office, and open and file it in his office, where it must
remain, unless the court otherwise direct.

Sec. 639. The commission and return must at all times be o ve open tor
open to the inspection of the parties, who must be furnished copies to te
eyt LT furnished
by the clerk with copies of the same, or of any part thereof, on

payment of his fees at the rate of ten cents for every hunw
dred words. '

Sec. 640. The deposition, taken under the commission, may peposition te ve
be read in evidence by either party on the trial, and the same :;',;'::‘.‘,:,'.33&::' )
objectiohs may be taken to a question in the interrogatories, or oAl
to an answer in the depositions, as if the witness had been ex-

amined orally in court.

CHAPTER V.

INQUIRY INTO THE INSANITY OF THE DEFENDANT, BEFORE TRIAL,
OR AFTER CONVICTION.

Section 641. An insane person cannot be tried, sentenced or pun-
‘ ished, for public offense.
642. When doubt arises as to sanity of defendant, on calling
indictment for trial, or defendant for judgment, jury
to be ordered and impanneled, to try the question.
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Scction €43. Trial or judgment to be suspended until question o.
insanity determined.

644. Order of the trial of the question of insanity.

645. Chargo of the cours.

646. If defendant found sane, trial to proceed, or judgment
to be pronounced.

647. If found insanc, trial or judgment suspended, and de~
fendant to be committed to territorial lunatic asylum
if his discharge be dangerous to the public peace or
safety. :

648. If defendant committed, bail exoncrated or deposit of
moncy refunded.

649. Detention of defendant in asylum, and proceedings on
his becoming sanc,

650, Expeascs incident to sending defendant to asylum, how
paid.

See. 641. An act done by a’person in a statc of insanity

porfon cannotbe pannot be punished as a public offense; nor can a person be

teled &

When doubj,
arises

Trial of
judgment to be
suspended

Order of the
trial of the
question

tried, adjudged to punishment, or punished for a public offense,
while he is insane.

Sec. 642. When an indictment or information is called for
trial, or upon conviction the defendant is brought up for judg-
ment, if a doubt arise as to the sanity of the defendant, the
court must order a jury to be impanncled, frem the jurors
summoned and re:urned for the term, or whomay be summoned
by direction of the court a3 provided in ecctions 340 to 345,

both inclusive, to inquire into the fuct,

Sec. 643. The trial of the indictment or inforriation or the
pronouncing the judgment, as the case may be, must be sus~
pended until the question of insanity is determined by the
verdict of the jury.

Sec. 644. The trial of the question of insanity must pro=
ceod in the following order:

1, The counsel for the defendant must open the case and
offex evidence in support of the allegation of insanity ;

2, The counsel for the people may then open their case and
offer evidence in support thereof;
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8, The parties may then respectively offer rebutting testis
mony only, unless the court for" good reason, in furtherance of
justice, permit them to offer evidence upon their original case;

4, When the éviden'cc is concladed, unless the case is subw
mitted to the jury on either side or on both sides, without ars
gument, the counscl for the people must commence, and the
defendant or his counsel may conclude, the argument to the
Jury ;

5, If the indictment be for an offense punishable with death,
two counsel on cach side may arguc the cause to the jury; in
which case they must do so alternately. If it be for any other
offense, the court may, in its discretion, restrict the argument
to one counsel on each side

6, The court must then charge the jury.

Sec. 645. The provisions of sections 406 and 408, in respect Cbarge of court
to tha daty of the court upon questions of law, and of the jury
upon questions of fact, and the provisions of section 409, in
respect to the charge of the court to the jury, uponthe trial
of an indictment or information, apply to the question of in-
sanity.

Sec. 646. If the jury find the defendant sane, the trial of Jtfound mane,
the indictment or information must proceed, or judgment may
be pronounced, as the case may be. '

Sec. 647. If the jury find the defendant is insane, the trial 12found insane
or judgment must be suspended until he become sane ; and the
court, if it deem his discharge dangerous to the public peace or
safety, may order that he be, in the mean time, committed to
the careof the sheriff until he becomes sanc.

Secc. 648. The commitment of the defendant, as mentioned 1t committed,
in the last section, exonarates his bail, or entitles a person au«
thorised to receive the property of the defendant, to a return
of money he may have dcposimd instead of bail.

Sec. 649. When he becomes’sane, the sheriff must thereupon petention in
without delay, place him in the proper custody until he be """
brought to.trial or judgment, as the case may be, or be legally

- discharged.

Sec. 650. The expenses of keeping the defendant are in the Expenses
first instanca chargeable to the county ; but the county may
recover them from the estate of the defendant, if he have any,
or from a relative.
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'CHAPTER VI.

COMPROMISING CERTAIN PUBLIC OFFENSES BY LEAVE OF THE
COURT.

Section 651. Certain offenses, for which the party injured has a
civil action, may be compromised.
652. Compromise to be by the permission of the court. Ors
der thereon.
653. Order a bar to another prosecution. .
654. No publie offense to be compromised except as provi~
ded in this chapter.

cortainoonses ~ Sec. 651. When a defendant is held to answer on a charge
of misdemeanor, for which the person injured by the act con:
stituting the offense, has a remedy by a civil action, the offense
may be compromised as provided in the next section, cxcopt
when it was committed : :
1, By or upon an officer of justice while in the execution of
the dutfes of his office ;
2, Riotously ; or
3, With an intent to commit a fclony.
Compromise to Sec. 652. If the party injured appear before the court to
be by permission . o . .
| which the depositions and statement are required by section
180 to be. returned, at any time before trial on an indictment
for the offense, and acknowledge in writing that he has received
satisfaction for the injury, the court may, in its discretion, on
payment of the costs incurred, order all proceedings to be
stayed upon the prosccution, and the defendant to be dis-
charged therefrom. DBut in that case the reasons for the order
must be set forth therein and entered upon the minutes.

Order to bar Sec. 653. The order authorized by the last section is a bar
' to another prosecution for same offense.

Nopublie Sec. 654. No public offense can be compromised, nor can

offense to bo

compromised  8DY proceeding for the prosecution or punishment thereof, upon

oxoopt a compromise, be stayed, except as provided in séctions 651
and 652,
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CHAPTER VII.

DISMISSAL OF THE ACTION BEFORE OR' AFTER INDICTMENT OR IN=
FORMATION FOR WANT OF A PROSECUTION OR OTHERWISE,

Section 655. Dismissal when a pergon held to answer is not indicted
at the next term thereafter.
656. When a person indicted is not brought to trial at the
next term thereafter. ,
657, Court may order action to be continued, aad in the
meantime discharge the defendant from custody, on
his own undertaking or on bail.

658. If action dismjissed, defendant to be discharged from:

oustody, or his bail exonerated, or deposit of money
refunded. '

659. Court may, of its awn motion, or on application of dis«

trict attorney, order indictment to be dismissed. Or-
der to state reasons.
660. Nolle prosequi abolished. No indictment to be dis.
missed or abandoned, except according to this chapter.
661. Dismissal a bar in misdemeanor; but not in felony.

Sec. 655. When a person has been held to answer for a
public offense, if an indictment or information be not found
against him at the next term of the court at which he is held
to answer, the court must order the prosecution to be diss
missed, unless good cause to the contrary be shown.

Sec. 656. f a defendant, prosecuted for a public offense,
whose trial has not been postponed uponhis application, be not
brought to trial at the next term of the court in which the in-
dictment or information is triable after it is found, the cours
must order the prosecution to be dismissed, unless good cause
to the contrary be shown.

Sec. 637. If the defendant be not prosecuted or tried, as
provided in the last two sections, and sufficient reason therefor
be shown, the court may order the action to be continued from
term to term, and in the meantime may discharge the defend-
ant from custody, on his own undertaking or on the under-
taking of bail for his appearance to answer the charge at the
time to which the action is contained.

10*
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aation Sec. 658. If the court direct the action to be dismissed, the
exomomted . defendant must, if in custody, be discharged therefrom, or if
admitted to bail, his bail is exonerated, or money deposited in-

stead of bail must be refunded to him.

Court may on Sec. 659. The court may, cither of its own motion or upon
order 1™ the application of the district attorney, and in furtherance of
Noli

aboligted ! ‘justice, order an action after indictment or information to be

dismissed ; but in that case the reasons of the dismissal must
be set forth in the order which must be entered upon the
minutes.

Dismissala bar, Scc. 660. The entry of a nolle prosequi is abolished, and

in tC . . . . .

TR the district attorney can not discontinue or abandon a prosecu-«
tion for a public offense, except as provided in the last section.

Against & Sec. 661. An order'for the dismissal of the action as pro-
corporation . . . . .
vided in this chapter, is a bar to another prosccution for the
same offense, if it be a misdemeanor ; but it is not a bar if the
offense charged be a felony.

CHAPTER VIII.

PROCEEDINGS AGAiNST CORPORATIONS.

Section 662. Summons upon an information or presentment against

a corporation, by whom issued, and when rcturnable.

663. Form of the summons.

664. When and how served.

665. Fxamination-of the charge.

666. Certificate of the magistrate and return thereof with

_ the depositions,

667. If the magistrate certify that there is sufficient cause
to believe-the corporation guilty, grand jury may pro-
ceed as in the case of a patural person. ,

668. Appearance and plea to-icdictment, and proceedings
thereon.

669. Fine o2 coaviction, how <collected.

Sec. 662. Upon an information or presentment against ‘a
corporation, the magistrate must issue a _summons sigaed by
him, with Lis name of office, requiring the corporation to ap-
pear before him at a specified time and place, to answer the
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charge. The time tobe not less than ten days after the issu-
ing of the surhmons.

See. 663. The summons must be'in subst:mtml‘y the follow-1Form ot _
ing form.: : shmmont
County of

In thename of the people of the Territory of Dakota:

To the [naming the,corporation]:

You are hereby summoned to appear before me, at [naming
the place,] on [specifying the day and hour,] to answer to the
charge made against you, upon the information of A. B., [or,
the presentment of the grand jury of the county of Yankton.]
[or as the casc may be,] for [designating the -offense gener-
ally.]

Dated at the city, [or town, ] of , the
day of - ' y 18—.

G. Oy
Justice of the Peace,
[or as the casc'may be.]
‘Sec. 664. The summons must be served at 'least,five days wnen anid how
served

before the day of appearance fixed therein, by dehvermg a copy
thereof and showing the original to the president, or other
head of the corporation, or to the secretary, cashier, or man«
- aging agent thereof.

.Sec. 665. At-the time appoiated in the summons the magis. Fxamination of
‘trate must investigate the charge in the same manner as in
the case of a natural person brought before him, so far as thoso
proceedings are applicable. ;

Sec. 666. After hearing the proofs'the magistrate must cer- Certiicate of
tify upon the depositions, either that there is, or is not, suffi- Halatrato
«cient cause to believe the corporation guilty of the offense
charged,-and must return the depositions and certificate in the
same manner prescribed in section 181.

Sec. 667. If the magistrate return a certificate that there rrmagistrate
is sufficient -cause to believe the corporatlon gmlty of the ;::;igaggr:goed
offense charged, the grand jury may proceed thereon, as.in the
case of a matural person held to an3wer.

Sec. 668. If an indictment be found, the corporation may appesrance
appear -by counsel to auswer the same. If they do not thus ***
appear, a plea of not guilty must be entered, and the same

proceedings had thereon as in other cases.
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Timeon Sec. 669. When a fine is imposed upon a corporation, on
conviction, no . . R . . .
wllected conviction, it may be collected by virtue of the order imposing

Aty by the sheriff of the county, out of their real and personal
property, in the same manner as upon an execution,

CHAPTER IX.

ENTITLING AFFIDAVITS.

Section 670. Affidavits defeotively entitled, valid.

Afdavits, . Sec. 670. It is not necessary to entitle an affidavit or depo.
eatitied valld, sition, in the action, whether taken before or after indictment,
or upon an appeal ; but if made without a title, or with an er«
roneous title, it is as valil -and effectual for every purpose as
if it were duly entitled, if it in{elligibly refer to the praceed:

ings, iadictment or appeal in which it is made.

CIIAPTER X.
ERRORS AND MISTAKES IN PLEADINGS AND OTHER PROCEEDINGS.

Section 671. No\departurc from the forms prescribed by this -code,
or error or mistake in a pleading or proceedings, ma-
teri:ﬁ, unless it prejudice or tend to prejudice a sub<
stantial right.

Neither Sec. 671. Neither a departure from the form or mode pre-
form prescrver Seribed by this code in respect to any pleadings or proceed-
?f{nﬁﬁﬁmdm'ings, nor an error or mistake therein, rendersit invalid, unless

it have actually prejudiced the defendant, or tead to his prejus

dice, in respect to a substantial right.

CHAPTER XI.

DISPOSALS OF PROPERTY STOLEN OR EMBEZZLED.

Section 672. When property alleged to be stolen or embezated
comes into custody of peace officer, he must hold it

~ subject to oxder of magistrate.

673. Order for its delivery to owner.
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Section 674. When it comes into custody of magistrate he must de-
liver it to its owner on proof of title and payment of
expenses.

675. Court in which trial is had for stealing or embezzling
it, may order it to be delivered to owner.

676. If not claimed in six mouths, to be delivered to county
superintendent of the poor. '

677. Receipt for mouey or property taken from a person ar-
rested for publio offense.

Sec. 672. When property alleged to have been stolen or
embezzled, comes into the custody of a peace officer, he must
hold it subject to the order of the magistrate authorized by
the next section to direct the disposal thereof.

Sec. 673. On satisfactory proof of the title of the owner of
the property, the magistrate before whom the information is
laid, or who examines the charge against the person accused of
stealing or embezzling the property, may order it to be deliv-
ered to the owner, on his paying the reasonable and necessary
expenses incurred in its preservation, to be certified by the
magistrate. The order* entitles the owner to demand and re-
ceive the property. o '

Sec. 674. If property stolen or embezzled came into,the
custody of a magistrate, it must be delivered to the owner on
satisfactory proof of his title, and on his paying the necessary
expenses incurred in its preservation, to be certified by the
magistrate.

Sec. 675. If property stolen or embezzled have not been
delivered to the owner, the court before which a trial is had for
stealing or embezzling it, may, on proof of his title, order it to
be restored to the owner. ‘

Sce. 676. If property stolen or embezzled, be not claimed
by the owner before the expiration of six months from the con-
viction of a person of stealing or embezzling it, the magistrate
or other officer having it in his custody, must, on payment of
the necessary expenses incurred in its preservation, deliver it
to the county commissioners to bo paid into the county treas-.
ury.’
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Sec. 677. When money or other property is taken from a

defendant, arrested upon a charge of public offense, the officer
taking it, must at the time, give duplicate receipts therefor,

specifying particularly the amount of money or the kind of
property taken. One of which receipts he must deliver to the

‘defendant, andthe other of which he must file with the clerk of

the court to which the depositions and statement must be sent,

-a8 provided in section 181.

‘CHAPTER XTI.
'REPRIEVES, COMMUTATIONS AND PARDONS.

Section 67S. Power of governor to grant reprieves, commutations

and pardoos. ‘

679. His power in respeot to conviction for treason. Duty
of the legislature in such cases.

680. Governor to communicate annua‘ly to legislature, re-
pricves, commutations and pardons.

681. Report of case, how, and from whom: requned

682. Notice to district attorney of apphcat,lon for pardon.

(S3. Publication of notice.

684. Papers relating to application to be filed with secreta-
ry of territory.

See. 678. The governor has power to grant reprieves, com-
mutations and pardons, after conviction, for.all offenses except
treason and cases of impeachment, upon such conditions, and
with such restrictions and limitations, as he may think proper,
subject to the regulations provided in this chapter.

See 679. He may also suspend the execution of the sen~
tence -upon a conviction for treason, until the case can be re~
ported to the legislature, at the next meeting, when the legis-
lature must cither pardon or commute the sentence, direct the
exccution thereof, or grant a further reprieve.

Sec. 680. Ile must annually communicate to the legislature,
cach case of repricve, commutation or pardon, stating the
name of the convict, the crime of which he was convicted, the
gentence and its date, and the date’ of the commutatlon, par-

.don or reprieve.
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Sec. 681. When an application is made to the governor for Report ot canes
a pardon, he may require the presiding judge of the court be~ whom required
fore which the conviction was had, or the district attorney by.
whom the action was prosecuted, to furnish him, without de-
lay, with the statement of the facts proved on the trial, and of
any other facts having reference to the propriety of granting

the pardon.

Sec. 682. At least ten days before the gevernor acts upon Notics to istries
an application for a pardon, written notice of the intention to application for
apply therefor, signed by the person applying, must be served ™"
upon the district attorney of the county where the conviction
was had, and proof by affidavit of the serviee, must be present:
ed by the governor; Provided, Such application is not signed

by such district attorney.

Sec. 683. Unless dispensed-with by'the governor, a copy of Pubtication ot
the notice must also be published for thirty days frem the natiee
first publication, in. the territorial paper, and a paper in the
county in which the conviction was had, nearest the place of
conviction. ~

Sec. 684. When the governor grants a reprieve, commuta- papers relating
tion or pardon, he must within ten days thereafter, file ail the ™
papers presented to him in relation thereto, in the office of the
secretary of the Territory, by whom they must be kep} as.
records, open to public inspection,

"PART V.
OF PROCEEDINGS IN THE POLICE COURTS..

Title I. Of the proceedings in justices courts.
II. Of appeals from the justices courts.

TITLE I.
OF THE PROCEEDINGS IN JUSTICES COURTS.

Section 685. Charge to be read to defendant, and he required to
plead.
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691.
692.
693.
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695.
696.

697.
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699.
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703.
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The plea, and how put in.

Issue, how tried.

Defendant may demand a trial by jury,

Jury, how drawa.

Magistrate to deliver list of jurors to peaco officer, with
direction to summons them.

Summoning the jury and returning the lis:.

Depositing ballotsin a box.

Drawing the jury,

Challenges.

Talesmen, when and how ordered and summoned.

Punishing ofiicer for not returning list,and issuing
pew order for jury.

Jury, how constituted.

Their oath.

Trial, how conducted,

Jury may decide in court, or retire. Oath of officer
on their retirement.

Delivering verdict, and entry thercof.

Discharge of jury without verdict.

In such case, cause to be re-tried.

Judyment on conviction.

Judgment of imprisonment, until fine be paid. Extent
of imprisonment. “‘

Defendant, on acquittal, to be discharged. Order thas
prosecutor pay the costs.

Judgment against prosecutor for costs.

- 708, 709. Certificate of conviction, Its form,

710.
711.
12,
718,
714,
715.
716.

717.
718.

-Certifidte, when filed.

‘(}c'itiﬁcate; conclusive cvidence,

dudgment, by whom exceuted.

I'ine, by whom received before commitment, and how
applied.

Fine, to whom paid after commitment, and how ap-
plied

Proceedings against magistrate or sheriff, on neglect to
pay fine into county treasury.

Subpeena for witnesses, and punishing them for diso-
bedience.

Punishing jurors for non-attendance.

No fees to jurors or witnesses.



GENERAL LAWS, 143

Section 719. When defendant requests a trial by justice court, pre-
liminary examination dispensed with,

720. During time allowed for bail, and until judgment, des
{endant to be continued in custody of officer, or com-
mitted to jail.

. Form of commitment.

. By whom ‘cxecuted,

Defendant may be admitted to bail.

Bail, how and by whom taken.

. Form of the undertaking.

Undertaking, when forfeited, and action thereon.
. Forfeiture, how and by whom remitted.

| S 8
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Sec. 685. In the cases in which the justice courts have charge to be
jurisdiction, as provided in section 81, when the defendant is ™*!
brought before the magistrate, the churge against him must be

distinctly read to him, and he must be required to plead
thereto.

Sec. 686. The defendant may plead the same pleas as upon Ppiea, now put i
an indictment, as provided in section 305. His plea must be.
oral, and entercd upon the minutes of the magistrate.

Sec. 687. Upon a plea other than a pléa of guilty, if the 10 now tried
defendant do not demand a trial by jury, the magistrate must
proceed to try the issue.

Sec. 68R. Before the magistrate hears any testimony upon May demana
. . . 1 r,
the trial the defendant may demand a trial by jury. trist by Jury

Sec. 689. If a trial by jury be demanded, the magistrate ;
must, in the presence of the defendant, draw from the justice’s
jury box twelve ballots containing the names of persons to form
the jury.

how drawn

Sec. 690. The magistrate must thereupon deliver a list of Magistrate to
the jurors drawn, to a peace officer of the town or city, With greionte
\ 3 ‘ : H . : mmons
an endorsement thereon signed by him, with his name of office, “***

to the following effect :

“The peace officer of the town [or “city”] of ——— ’
to whom this is delivered, is required to summon the persons
named in the within list to appear before me, at [naming the
place,] on [naming the day and hour,] té serve as jurors at a
a justice court for the trial of a criminal charge against A. B.
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“Dated at the town [or “city’’] of ——, on the

—_—— day of — -, 181—._

C D,
Justlce of the Peaee,
Of the town [or “city”] of " —— ,. [as the. case
may be.”}

Scc. 691. The officer to. whom the list is delivered: must
forthwith summon cach of the jurors named therein,’person-
ally, or by leaving a written notice at his place of residence,
with some person of suitable age and discretion. IIe must
also, at or before the time named thercin, return. the ' list to
the magistrate, specifyiog the persons summoncd, and the
manner of service in respect to each of them.

See. G92. The names of the persons returned as jurors
must be written on separate ‘ballots folded as ncarly alike as
possible, and so that the name can not be seen, and must, under
the direction of the magistrate, be deposited in a box or other.
convenicent thing.

Sce. 693. The magistrate must then draw out six of the bal-
lots successively, and if any of the persons whose names are
drawn do not appear, or are challenged and set aside, such fur-
ther number must be drawn as will make a jury df six after all
lezal challenges have been allowed.

Sec. 634, The same challenges may be taken by either
party to thic panel of jurors, or to an individual juror, as on.
the trial of an indictment for a misdemeanor, so far as applie.
¢able, except that the challenge must, in all cascs, be tried by
the magistrate.

Sec. 695. If six of the jurors summoned do not attend, or
be not obtained, the magistrate may direct the officer to sum-
mon any of the bystanders, or others who may be competent,
and against whom there is no. sufficient cause of challenge to

~act as jurors.

Punishing officer
for not returning
lis.

Sec. 696. If the officer to whem the order is delivered do
not return it, as required by section 691, he may be punished
by the magistrate as for a contempt, and the magistrate must
issue a new order for the summoning of the same jurors in
substantially the same form, upon which the same proceedings
must be had, as upon the one first issued.

10
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Sec. 697. When six jurors appear and are accepted, they Jury, bow
) . I
censtitute the jury. nstitute

Sec. 698. The magistrate must thereupon administer to the oam
jury the following oath or affirmation: “You do swear,” [or
‘“you do solemnly affirm,” as the case may be,] that you will
well and.truly try this issue between people. of the Territory
of Dakota, and A. B., the defendant, and a true verdict give’
according to-the evidence.”

Sec. 699. After the jury are sworn. they must sit together Trial, how
and hear the proofs and ai‘llegations of the parties, which must
‘be delivered-in public and in the presence of the defendant.

Sec. T00. After hearing the proofs and allegations, the jury Jary may daecide
may either decide in court or may retire for consideration. If,—wm
they do not immediately agree, an officer must be sworn to the
following effect : *““You do swear that you will keep this jury
together in some private and convenientplace, without food or
- drink, except bread and water, unless otherwise ordered by
the court ; that you will. not permit any person to speak to or
communicate with them, nor do so yourself unless it be to ask
them-whether they have agreed upon a verdiet, and. that you
will return them_ into court when they have soagreed, or when

ordered by the court.
Sec. 701, When the jury have agreed’ on-their verdict they Dellvering
4 . . . e, @ ver
must deliver it publicly to-the magistrate, who must enter it in. o
his minutes.. :

Sec. 702. The jury can not be dischiarged after- the cause is-picnarge
submitted to them until they have agreed upon and rendered ™'*"o"*vordict
their verdict, unless for goad-cause the magistrate sooner. dis~
charge them: |

Sec.. 708, If the jury be discharged,' as provided in the a8t 1a yuen case
section, the magistrate may proceed again to the trial in the '
same manner as upon. the first.trial, and so on,. until.a- verdict
is rendered:

Sec. T04. When the deféndant pleads guilty; or ié'conviéted'.cr::%-&ﬁ%;n-
either by the magistrate or by a.jury, the magistrate must ren~
der judgment thereon. of fine or imprisonment, or both, as the
oase may require; but the fine canuot exceed fifty, dollars, nor

the imprisonment 8ix months..
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Sec. 705. A judgment that the defendant pay a fine, may
also direct that he be imprisoned until the fine be -satisfied,.
specifying the extent of the imprisonment, which can not ex~
ceed one day for every two dollars of the fine.

Sec. 706. When the defendant is acquitted, either by the
magistrate or by a jury, he must be immediately discharged;
and if the magistrate certify upon his minutes, or the jury find
that the prosecution was malicious or without probable cause,
the magistrate must order the prosecutor to pay the costs of

‘the proceedings, or to give satisfactory security by a written

undertaking, with one or more sureties, to pay the same to the
county within thirty days after the trial.

.Sec. T07. If the prosecutor do not pay- the costs or give
gecurity therefor, the maglstrate may enter Judome})t against
him for the amount thereof, which may be enforced in all re-
spects in the same manner as a judgment rendered by a jus-
tice’s court, held by a justice of the peace.

Sec. T08. When a conviction is had upon a plea of guilty
or upon a trial, the magistrate must make and sign, with his

name of office, a certificate in substantially the following form:

“Justice’s court,
“County of Union, Town of Big Sioux,
[oras the case may be.]

. “The people of the Territory of Dakota,
against
A. B.

January 1, 18—,

“The above named A, B., havmg becn brought before me,
C.'D., a justice of the peace of the town [or city,] of [us the
case may be,] charged with [briefly designating the offense,]
and having requested to be tried by a justice court, [or ‘“having
been required by me to give bail for his appearance at the
next district court of this county, and having omitted to do so
for twenty-four hours after being so requirved,” as the case may
be. ]

“And the above named A. B., having thereupon pleaded not
guilty, [or as the case may be,] and demanded' [or ¢failed to

demand,” as the case may:be,] a jury, and having been there-
upon duly tried, and upon such trial duly convicted,
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“I have adjudged—That he be imprisoned in the jail of this
county, —— days, [or “pay a fine of dollars,
and be imprisoned until it be paid not exceeding —
days,”’ or both, as the case may be.]

“Dated at the town [or ‘“city’’] of , —_—
day of ———w—, 18—,

“C. D,
- Justice of the Peace of the town [or city, ]
of \ "’ [as the case may be.]

Sec. T09. If the defendant have pleaded guilty, instead of
the second paragrhph, the certificote ‘must state sudstantially
as follows : ““And the above named A. B., having been there-
upon duly convicted upon a plea of guilty.”

Sec. 710. Within twenty days after the conviction, the mag-
istrate must cause the certificate to be filed in the office of the
clerk of the district court of the county.

Sec. T11. The certificate, made and filed as prescribed in the
last two sections, or a certified copy thereof, is conclusive evis
dence of the facts therein.

Sec. T12. The judgment must be executed by the sheriff of
the county, or by a constable, marshal or policeman of the
city, village or town in which the conviction is had, upon re-
ceiving a copy of the certificate preseribed in section 708, cer:
tified by the magistrate or the county clerk.

Sec. T13. If a fine imposed be paid before commitment, it
must be received by the magistrate, and be applied to the pay-
ment of the expenses of the prosecution. The recidue, if any,
must be paid by the magistrate within thirty days after its re-
ceipt into the county treasury.

Sec. T14. If the defendant be committed for not paying a
fine, he may pay it to the sheriff of the county, but to no other
person, who must, in like manner, within thirty days after the
receipt thereof, pay it into the county treasury, as provided in
the last section.

Sec. T15. If the magistrate or sheriff receiving the fine, fail
to pay it, or such part ofiit as is so payable, into the county
treasury, the county treasurer must immediately commence an
action against him therefor, in the name of the county.
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Subpoena for Sec. 716. The magistrate may issue subpeenas for witnesses,

Ticbedionce a8 provided in section 590, and punish disobedience thereof, as
provided in section 601.

Punishing Sec. T17. If a person’summoned as a juror fail to appear,

Jon sttendanes  he may be punished by a fine not exceeding five dollars imnposed
by the magistrate, by an order entered in his minutes, but
such fine shall not be imposed unyil the defaulting juror shall
have had an epportunity of showing cause why the same should
not be imposed. The order is deemed a judgment in his min-
utes. The order is deemed a judgment, inall respects, in favor
of the county, to be paid into the treasury.

No foes to. Sec. 718. Fees of witnesses and jurors shall be recovered

e in all cases of conviction as in civil tases,

Teialbya Sec. 719. When the defendant, upon being brought before

Justicoeourd - the magistrate, requests a trial by a justice's court, the prelim-
inary examination of the case is. dispensed with; Provided,
The charge against him is within the jurisdiction of the justice.

During. time Sec. 720. During the twenty-four hours allowed to the de-

sllowad for bail . . . . - e .

what - " fendant to give bail, as provided in the second subdivisicn of
section 31, and until judgment is given, he may be continued
in' the custody of the officer, or committed to the jail of the
county to answer the charge, as the magistrate may dircct.

¥orm of Sec. T21. The commitment must be signed by the magis-.

commiment  trate, by his name of office, and must be in substantially the
following form ; '

“The sheriff of the county of* -, 18 required to receive
and detain A. B., who stands charged before me for [designa-
ting the offense generally,] to answer the ch:{rge before a pos
lice court in the town [or city] of , [as the casc may be,]

“ Dated at the town [or city]-of ———;

the ——— day of ———, 18—.

“C. D,
Justice of the peace of the town [or city] ofr—,
[as the case may be,]
By whom, Sec. T22. When commircted, the defendant must be delivered

to the custody of the proper officer, by any peace officer in the
county to whom the magistrate may deliver the commitment.
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Sec. 723. Either before or after his committal, or upon being aay ve
committed, the defendant must, if he require it, be admitted *™"**** ™"
to bail. ‘

Sec. 724, Tbe bail must be taken by a magistrate, by a Bail, Bow taken,
Written unuertakmg, exccuted by the defendant, with one or T
more sufficient sureties approved by the magistrate, in a sum
net exceeding two hundred dollurs.

Sce. T25. The undertakmg must be in substantially the fol- Form ot
undertaking

lowing form:

“ A. B., having been duly charged before C. D., a justice of
the peuce in the town [or city] of ———, [as the case may be,]
with the offense of [designating the offense generally,]

“We undertake that he shall appear thereon, from time to
time,until judgment, at:a police court in the town [or city]

of —, [as the case may be,] held by the justice above
mamed, or that he will pay.to the county of -, [naming
the county in which the court is held,] the sum of dol-

lars, [inserting the sum fixed by the magistrate,]
¢ Dated at the town {or city] of: y
"[as the case may be.]

Sec. 726. If the defendant fail to appear according t0 the ey rortemed,
undertaking, the magistrate, unless a sufficient excuse be shown, tion theree
‘must declare the undertaking of bail forfeited, and the county
‘treasurer must immediately commence an action for the recov-

-ery of the sum mentioned therein, in the name of the county.

Sec., T27. The district court of the county may remit the Howanwy
forfeiture or any,part thereof, in the cases and in the manner ™™™
.provided in the code of civil procedure.

TITLE 1I1.

OF APPEALS FROM THE JUSTICES COURTS.

Section 728. Judgment of justice court reviewable only upon ap-
‘peal to the district court.
729. Appeal, for what causes allowed.
730. Appeal, how taken.
73 1. Return, when and how made.
732. Compelling retura.
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Section 783. Ordering and compelling farther or amended return.

734. Appeal, by whom and how brought to argument.

735. Service of return on district attorney, and consequence
of failufe.

786. Prcceedings to carry judgment upon appeal into effect,
to be had in district court.

787. On judgment of district court, defendant may appeal
to supreme court. His admission to bail.

738. Judgment of supreme court upon appeal, final.

739. Proceedings to earry into effect judgment of the su-
preme court.

Sec. 728. A judzment upon conviction, rendered by a jus-
tice court, may be reviewed by theé district court of the county,
upon &n appeal, a3 prescribed by this title, and not otherwise.

See. 729. An appeal cannot be allowed for any other cause
than the erroneous decision of the court in the course of the
proceedings before it, or in the determination of the cause ; and
in no case be allowed upon the ground that the verdict was
against evidence, when the action was tried by a jury.

Sec. 780. For the purpese of appealing, the defendant or
some one on his behalf, must within ten days after the judgs
ment, make an affidavit, stating generally that the judgment
against him is erroneous, and that he is aggrieved thereby.
And shall file an undertaking in such sum as the magistrate
shall direct, with sureties to be approved by such magistrate,
conditioned that he will prosecute his said appeal to final judg:
ment, and that he will personally appear at the next term of
the distriet court of the proper county, and not depart thence
without leave, and in all respects abide the judgment thereof.

Sec. 731. The magistrate or court rendering the judgment,
must make a return of all the original papers in the cause,and
cause the same to be filed in the office of the clerk of the dis
trict court ten days before the next term'thereof. '

Sec. 732. If the return be not made within the time pre-

~ scribed in the last section, the district court or the presiding

judge thereof, may order that a rcturn be made within a spec-
ified time which may be deeried reasonable, and the court may,
by attachment, compel a compliance with the order. -
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Sec. 733. If the réturn be defective, a further or amended 1t return ve
return may be ordered, and the order may be enforced in the dotective
manper provided in the last section. ’

Sec. T34. Appeals shall be docketed and tried in the dis- 301D
trict court in the same manner as other eriminal cases. «

Sec. 735. The defendant must serve upon the district attors Mustserve
notice, on whom

ney a naotice of such appeal at least five days before the first
day of the term at which the same stands for trial.

Sec. 736. If any proceedings be necessai‘y to carry the judg- Trocesciner o
ment upon the appeal into effect, they must be had in the dis~ |
trict court. ‘

‘Sec. 787. If the judgment upon the appeal be against the On judgment o
defendant, he may appeal therefrom to the supreme court in
the same manner as from a judgment in action prosecuted by
indictment, and may be admitted to bail upon the appeal, in

like manner.

Sec. 738. The jﬁdgment of the supreme court upon the Judgment fmal
appeal is final.

Sec. T39. The same proceedings must be had to carry into Jiedings
effect the judgment of the supreme ccurt upon the appeal, as
if it had been taken upon a judgment in an action prosecuted

by indictment.

PART VI.

OF SPECIAL PROCEEDING3 OF A CRIMINAL NATURE.

Title I. Of coromers’ inquests, and the duties of coroners.
|II. Of search warrants.
III. Of the outlawry of persons convicted of treason.
“IV. Of proceedings against fugitives from justice.
V. Of proceedings respecting pcrsons held to labor or service
in a State or Territory of the United States, and escap~
‘ing int> this Territory. ‘
VI. Of proceedings respecting bastards.
VII. Of proceedings respecting vagrants.
VIII. Of proceedings respecting disorderly persons.
IX. Of proceedings respecting the support of poor persons.
11*
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Title X. Of proceedings respecting masters, apprentices and ser-

vants.

XI. Of criminal statisties.
KII. Miscellaneous provisions.

TITLE I.

OF CORONERS’ INQUESTS, AND THE DUTIES OF CORONERS.

Section 740

. In what cases coronerto summon a jury. Number of
_jurors to be summoned,

741. Jury to be sworn.

742, Witnesses to be subpeenaed.

743. Compellicg attendance of witnesses, and punishing

“ their disobedienee.

744, Verdict of the jury.

745. Testimony, how taken and filed.

746 If defondant arrested befoze inquisition ﬁ/]ed, deposi-
tions to be delivered to magistrate, and by him re-
turned. ,

747. Warrant-for arrest of -party charged by verdict.

748. Form of warrant. .

749. Warrant, how executed,

750. Proceedings of magistrate on-defendant being brought

before him,

.7561. Clerk with whom inquisition is filed, to furnish magis-

752.

758.

T54;
755.

756.

trate with copy of the same and of testimony veturned
therewith,

Coroner to deliver money .or ‘property found on de-
-ceased, to-county treasurer. '

County treasurer to place money to credit of county,
and to sell other propérty aad place proceeds to credit
-of county. ‘
Money, when and how paid to representatives of de-
ceased.

Supervisor to require statement under oath from coro-
ner before auditing his accounts,

Compensation of coroners.
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Sec.740. When a coroner is ‘informed ‘that ‘a ‘person has In whitcases
coroner to

been killed, or has suddenly died, under such circumstances as sammon jurgy.
to afford a reasonable ground to suspect that his death has been
occasioned by the act of another by -criminal -means, or has
~committed suicide, he must go-to:the place where the person is,
and forthwith summon six persons qualified by law to serve as
_jurors, to appear before him forthwith, at a specified p]ace, to

inquire into the cause-of the death or wound.

Sec. T41. When six or more of ‘the jurors appear, they must Tobe swom
ibe sworn by the coroner to inguire who the person was, and
when, where, and by what means-he came to his death, and into
:the circumstances attending his death, and to,render a true
-verdict thereen -aceording to_tixe evidence offered te them, or.
-arising from the inspection of the body.

‘Sec. T42. The-coroner may issue subpaenas for witnesses, re- Witnesses
Aurnable forthwich, or at'such time and place as he may ap-
jpoint. He must smnmon and examine as witnesses cvery per-
'son who, in his opinion, or .that of any of the jury, has any
knowledge of the facts; and he must summon as a witness a
-gurgeon or physician, who must, in the presence of the jury
dnspeet the body, and give a professional opinion as to the
-cause of the death or wounding. '

See. T43. A nwitness served -with -2 subpeena may be com- Compeliing

atterdance
-pelled to attend and testify, or punished by the coroner for dis-
-obedicnce, as upon a subpccna dssued by a magistrate, as pro-
wided in sections 590 and 591.
.Sec. 74£. And .after -inspecting the body and hearing the Verdiet
westimony, the jury must render their verdict and certify it by
:am inquisition in writing, signed by them, and setting forth
who the person killed is, and when, where, and by what means,
‘he came to his death, and if ‘he were killed, or if his death
were occasioned by the act of anether, by criminal means, who
i8 guilty thereof.
Sec. T45. The testimony of the witnesses rexamined before Jestimony,
'the eoroner’s jury,'must be reduced to writing by the coroner,
-or under his direction, and must be ‘forthwith filed by him, with
the inquisition, in the office of the ¢lerk of the district court of
the county, or df a -city court having power to inquire into
ithe offense by the intervention of a glandJury
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Sec. T46. If, however, the defendant be arrested before the
inquisition can be filed, the coroner must deliver it with the
testimony to the magistrate before whom the defendant is
brought, as provided in section 748, who must return it with
the depositions anc statement taken before him, in the manner
prescribed in section 181.

Sec.'T47. If the jury find that the person was killed or
wounded by another, under cirtumstances not excusable or
justifiable in law, or that his death was occasioned by the act
of another by criminal means, and the party committing the
act be ascertained by the inquisition, and be not in custedy,
the coroner must issue a warrant signed by him, with his name
of office, into one or more counties as max be necessary for
the arrest of the pcrson charged.

Sec. T48. The coroner’s warrant must be in substantially the
following form:

““County of Yankton, [or as the'case may be.]
“In the name of the people of the Territory of Dakota :
To any sheriff, constable, marshal, or pollceman in this Ter«
ritory :

“Aninquisition having been tlLis day found by a coroner’s jury
before me, stating that A. B. has come to his death by the un- -
lawful act of C. D., [or as the case may be, as found by the
inquisition : ]

“You are therefore command-d forthwith to arrest the above
named C. D., and take him before the nearest and most acces-
sible magistrate in this eounty, to be dealt with according to
law.”

“Dated at the city of Yanktcn, [or as the case 1aay be,]
the - day of y 16—,

: E. F.,
Coroner of the county of Yankton,”
[or as the case may be.]

Sec. T49. The coroner’s warrant may bp served in any
county, and the officer serving it must procced thereon in all
respects, as upon a warrant of arrest on an information, except
that when served in another county it need not be endorsed by
a magistrate of that courty.
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Sec. 750. The magistrate, when the defendant is brought Pt
before him, must proceed to examine the charge contained in
the inquisition, and hold the defendant to answer, or discharge
him tkerefrom, in the same manner in all respects as upon a
preliminary examination.

Sec. 7T51. Upon the arrest ¢f the defendant, the elerk with gierk to taroten
whom the ‘inquisition is filed, must, without dehy, furnish to sy~ ™"
the magistrate a certified copy of it, and of “the testimony re~

turned therewith.

Sec. 762. The coroner must, within thirty days after an in< coroner to
quest upcn a dead body, dcliver to the county treasurer any or property 4s.
moncy or other property which may be found upon the body,
unless cluimed in the meantime by the legul representatives of
the deceased. If he fail to 1o so, the treasurer may proceed
against him for its recovery, by a civil action in the name of

the county.

Sce. 753. Upon the delivery of money to the treasurer, he Duty of county
must place it to the credit of the county. If it be other prop~
erty, he must, within thirty days, sell it at public auction,
upon reasonable public notice, and must in like manner place
the proceeds to the credit of the county.

Sec. T54. if the money in the trcasury he demanded within Money, whea
8ix years, by the legal representatives of the deceased, the and how paid
treasurer must pay it to them after deducting the fees and ex«
penses-of tho coroner and of the county in relation to the
matter ; or it inay be paid at any time thereafter upon the or-
der of the board of county cominissioaers or supervisors.

Sec. 755, Before auditiog and aHawmg the account of the supervisor te
coroner, the board of county commissioners or supervisors tatement
must require irom him a statement in writing of any money or
other properiy found upon persons on whom inquests have
been held by hint, verified by his oath, to the effect that the
statement is true, and that the money or property mentioned
in it has been delivered to the legal representatives of the de~
ceased, or to the county treasurer.

Sec. 756. The coroner is entitled, for his services, in hold: Compensatiom
0 coromner

ing inquests and performing any other duty incidental thereto,
to such compensation as may be fixed by the board of county
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-commissioners, and can receive. for. those scrvices no other com-
_pensation or.fees. whatever. |

Bection 757,

768.
759.

766.

767.

768,

769.

-1
-1
(o=

771,

=F
(S oM

-3
-1
iy

T75.

TITLE TI.

OF SEARCH WARRANTS.

Search warrant defimed.
Upon what grounds it may be issued.

It cannot be issued but upon probable cause, supported

by affidavit.

. ‘Before issting swarrant magistrate must csamine, on

oath, the complainant and his witnesses, and take
their depositions in writing. ‘

. Magistrate, when te issuc warrant.
. Form 6f the warrant.
. By whom served.

Officer may - break :open door or window to - execute
warrant.

. ‘May break open door or window to liberate person

acting in his aid, er for his own liberation.

When warrant may be served in the night time, and
direction therefor.
Within what time warrant must:be executed and re-
turned.

Property, when - delivered ‘to.magistrate, how disposed

of.

Return of warrant and delivery to magistrate of inven-

tory of . property taken.

. Magistrate to deliver copy of inventory to the person

from-whose' possession property is taken, and to appli
cant for-warrant.

If grounds for warrant -centroverted, magistrate to

‘take testimony.

. Testimony, how-taken and authenticated.
. .Property, when ‘to.be. restored to persoa from whom it

.was taken.

. Depositions, search .warrant, return .afid inveatory, to

he returned to court of district or city court, having
jurisdiction: of offense. ,
Mal.ciously, and without probable cause, :procuring
.search warrant, a misdemeanor.
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Section 776. Peace officer; excceding his authority- or-exercising it-
with uunecessary severity, guilty of a misdemeanor. .

777. If person charged with felony be . supposed to have a
dangerous weapoa, or anything whi¢h may be used s
ovidence of commission of offense, magistrate may di-
rect him to be searched, and the weapon or other

thing retained, subject to his order or the order of the
court.

Sec. 757. A search.warrant is.an order in:writing . in the
name of the. people, signed by a magistrate, directed to a peace

officer, commanding him  to search for personal property, and.

bring it before the magistrate.

Sec. (68. It may Dbe issued upon cither of ghe following
grou::dv

1, When the property was stolen or embezzled, in. which.

case it may be taken on the warrant, from any house or other

place in which it is conccaled, or from the possession of the
person by whom.it was stolen or cmbezzled, or of any othér-

person in whose possession 1t may be ;

2, When it was used as the means of committing a felony, .

157,

Search warrant::
defined

May be issued, .
on what grounds. s

in which case it may be taken on the warrant from any house -

or other place in which it is concealed, or from the possession

. . o e N
of the person by whom it was usced in the commission of the
effense, or of any other person in whose possession it may be;:

3, When it is in the possession of aay person, with the in-

tent.to use it .as the means of committing a public offense, or-

in the possession of another to whom he may have delivered -
it for the purpase of concealing it or preventing its being dis-.

covered. In which casc it may be taken on the warrant, from

such person, or from a house or other place oceupied by him,. -
or under his control, or from the poesession of the person.to.

whom he may have so delivered it.

Sec. 769. A search warrant eannot be issued but -upon
probable cause, supported by affidavit, naming- er describing
the person, and particularly describing the -property, and the
place to-be searched.

Sec. 760. The magistrate must, before issuing the warrant,
take, on oath, the complaint of the proseouting witness in.
writing, which must set forth the facts tending. to.establish the

It can not o8-
issued, but

Betore issuing
warrant, duty of
magist: ate
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grounds of the application, or probable cause for believing that
they exist.

Whentotssue  Sec. T61. If the magistrate be thereupon satisfied of the ex-
warrant . .
istence of grounds of thc application, or that there is probable
cause to ‘believe thcir existence, he must issue a search war-
rant, signed by him with his name of office, to a peace officer
in his county, commanding him forthwith to search the person
or place named, for the property specified, and to bring it be-
fore the magistrate, and also to arrest the person in whose
* possession the same may be found, to be dealt with according
to law.
Forw ot warrant  Sec. 762, The warrant must be in substantially the follow-
ing form:
% County of Yankton, [or as the case may be,]
¢“In the name of the people of the Territory of Dakota:
To any sherifl, constable, marshal or policcman in the county
of Yankton, [or as the case may be,]
“ Proof, by effidavit having been this day made before me,
by [naming evc‘ry person whose afidavit has been taken,] the
[stating the particular grounds of the application according to
scction 758 ; or if the affidavit be not positive,] “ that there is
probable cause for believing that,” [stating the grounds of the
application in the same manner, |

“You are therefore commanded, in the day time, [or “at
any time of the day or night,”” as the case may be, according
to section 766,] to make immediate search on tiie person of C.
D., [or ¢“in the hoase situated”—dcseriling it, or any other
place to be searched, with;reasonable particularity, as the case
may be,] for the following property, [describing it with rea:
sonable particularity,] and if you find the same or any part
thereof, to bring it forthwith before me, at [stating the place.]

“ Dated at the city of Yankton, [or as the case may be]

the day of —y 18—,
E.F.,
Justice of the peace of the city,
[or town] of [or as the case may be.]

Bywhomserved  Sec. 763, A search warrant may in all cases be served by
any of the officers mentioned in its direction, but by no other
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person except in aid of the officer, on his requiring it, he be-
ing present and acting in its execution.

Sec. 764. The officer may break open an outer or inner door Omeer may

. - . break open door
~or window of a house, or any part of the house, or any thing &°
therein, to execute the warrant, if, after notice of his authority

and purpose, he be refused admittance.

Sec. 765. He may break open any outer or jnner door or Ssme
window. of a house for the purpose of liberating a person
who, having entered to aid him in the exccution of the war-
rant, i3 detained therein, or when necessary for his own liber«
ation.

Sec. 766. The magistrate must insert a direction in the war- May be served
rant, that it be served in the day time, unless the affidavits be ¥te"
positive that the property is on the person, or in the place to
be searched. In which case he may insert a dircction that it
be served at any time of the day or night.

‘ ted and
Sec. T67. A scarch warrant must be executed and returned Faiimes

to the magistrate by whom it was issued, within ten days.
After the cxpiration of thesc times respectively, ¢he warrant,
unless executed, is void.

Sec. 768. When the property is delivered to the magistrate, property,when
he must, if it was stolen or embezzled, dispose of it as provided dispssed of
in sections 675 to 67T, both inclusive. If it were taken on &

- warrant issued on the grounds stated in the second and third
subdivisions of section 769, he must retain it in his possession,
subject to the order of the court to which he is required . to re«
turn the proceedings before him, or of any other courtin which
the offense, in respect to which the property was taken, i3
triable. ‘

Sec. 769. The officer must forthwith return the warrant to Rotarn of
the magistrate, and deliver to him a written inventory of the
property taken, made publicly, or .in the presence of the per-
son from whose possession it was taken and of the applicant
for the warrant, if they be present, verified by the affidavit
of the officer, and taken before the magistrate, to the following
effeet : '

«T, A. B., the officer by whom this warrant was executed,
do swear that the above inventory contains a true and detailed
account of all the property taken by me on the warrant”
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Bce. 770. The magistrate must thereupon, if required, de-
liver a copy of the inventory. to the person from whose posses:
sion the property was taken, and to the applicant for the war~

rant.

See. T71. If the grounds on which the warrant was issued
be controverted, the magistratc must proceed to take testimony
in relation thereto.

Sce. 772, The testimony given by cach witness must be re--
duced to writing anit suthenticated in the mauner preseribed.
in section I66:

Sec. T73. If it appear that the property taken is not the-
game as thas deseribed in the warrant, or that there is no probs
able cause for believing the-existence of the grounds on which
the warrant was issuced, the magistrate must “cause it to be res
stored to the person from whom it was taken.

Sec. 774, The magistrate must annex tegether. the deposi-
tions, the scarch warrant and return, and the inventory, and
then return them to the next district. court of the county hav-
ing power to inquirc into the offense in respect to which the
scarch warrant was issued, by the intervention of a grand jury,.
at or before its opening on the first day.

Sec. T75. A person who maliciously and without probahle
cause, procures a scarch warrant to be issued and executed, is
guilty of a misdemennor..

Sec. T76. A peace officer in executing a search warrant, who
. . N . . . .
will{ully excceds his authority, or.exercises it with unnecessary
severity, is guilty of a misdemeanor.

See. T77. When a person charged with afelony is supposed
by the magistrate before whom he is brought to have uponhis
person a dangerous weapon, or anything which mpy be used
as evidence of the commission. of the offense, the magistrate
may direct him to be scarched in his-presence, and the weapon
or other thing to be retained,.subject to his order or the order

of the ceurt in which the defendant may be tried..
11-
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TITLE III.

OF PROCEEDINGS AGAINST FUGITIVES FROM JUSTICE.

Chapter I. Fugitives from another State or Territory, into this Ter-
ritory.

IL. Fugitives from this Territory, into another State or Ter-
ritory.

CHAPTER I

FUGITIVES FROM ANOTHER STATE OR TERRITORY, ENTO THIS TER~
RITORY.

Seeton 778. To be delivered up by the gevernor or demand of the
executive authority of the State or Territory from
which they have fled.

779. Magistrate to issue warrant.

180. Proceedings for ariest aud commitment of the person
charged.

781. When, and for what time to be committed,

782. His admission to bail. ‘

183. Magistrate to give notice to the distriet attorney, of
the name of the person and the cause of h's arrest.

784. District attorney to give wo ice to executive authority
of the State or Territory, or to the prosecuting attor-
ney or presiding judge of the city or county therein,
haviug jurisdiction of the offense.

785. Person arrested to be discharged unless surrendered
withio the time limited. '

780. Magistrate to return his proceedings to the next dis-
trict court. Proceedings thereon.

Sec. 778. A person charged in any State or Territory of the petivery on
United States, with treason, felony, or other erime, who shal] T®4®tion
flee from justice and be found in this Territory, must on de-
mand of the executive authoriry of the State or Territory from.
which he fled, be delivered up by the governor of this Territo-

Iy, to be removed to the State or Lerritory baving jurisdiction,
of the crime.
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Magistrate o Sec. 779. A magistrate may issue a warrant for the appres
l - -
hension of a person so charged, who shal! flee from justice and
be found within this Territory.

Procecdings Sec. 780. The proceedings for the arrest and commitment of
a person charged, are in all respects similar to those provided
in this code for the arrest and commitment of a person charged
with a public offense committed in this Territory. Except that
an exemplified copy of an indictment found, or other judicial
proceeding had against him in the State or Territory in which
he is charged to have committed the offense, may be received as
evidence before the magistrate.

When and for Sec. 781. If from the examination, it appear that the per-
what time to be . . o
committed son charged has committed the crime slleged, the magistrate,

by warrant reeciting the accusation, must commit him to the
proper custody for a time, specified in the warrant, which the
magistrate deems reasonable to enable the arrest of the fugitive
under the warrant of the executive of this Territory, on the
requisition of the executive authority of the State or Territory
in which he committed the offense, unless he give bail, as pro-
_vided in the next section, or until he be legally discharged.

His admission Sec. 782. The magistrate may admit the person arrested
to bail by an undertaking, with sufficient sureties, and in such
sum as he deems proper, for his appearance before him ata
time specified in the undertaking, and for his surrender to be
arrested upon the warrant of the governor of this Territory.

Macistrate to Sec. 783. Immediately upon the arrest of the person
charged, the magistrate must give notice to the district at-
torney.

Duty of divirict . Sec. T84. The district attorney must immediately there-
such ease after, give notice to the executive authority of the State or
Territory, or to the prosecuting attorney or presiding judge of
the criminal court of the city or county therein, having juris-
diction of the offense, to the end that a demand may be made

for the arrest and surrender of the person charged.

et s I Sec. 785. The person arrested must be discharged from cus.
unless - tady or bail, unless before the expiration of the time designa-
ted 1 the warrant or undertaking, he be arrested under the

warraut of the governor of this Territory.
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Sec. 786. The magistrate must return his proceedings to Magistrate to

return his

the next district court of the county, which must thereupon proceedinss,

inquire into the cause of the arrest and detention of the per-
son charged ; and if he bein custody, or the time for his arrest
have not elapsed, it may dtscharge him from detention, or may
order his undertaking of bail to be canceled, or continue his
detention for a longer time, or re-admit him to bail, to appear
and surrender himself within a time specified in the under-
taking.

CHAPTER II

FUGITIVES FROM THIS TERRITORY INTO ANOTHER STATE OR TER-
' RITORY. '

Section 787. Accounts of persons employed in procuring the sur-
render of fugitives from this Territory to be paid out
of the territorial treasury.

788. No public officer of this Territory to receive compen-
sation for procuring demand or surrender of fugitive,
or conveying him to, or detaining him in this Terri-
tory.

789. Violatien of the last section, a misdemeanor.

when

Sec. 787. When the governor shall demand from the execu- , ountsof

tive authority of a State or Territory of the United States, or
of a foreign government, the surrender to the authorities of
this Territory, of a fugitive from justice, the accounts of the
persons employed by him for that purpose must be paid out of
the territorial treasury.

Sec. 788. No compensation, fee, or reward of any kind, can
be paid to, or received by a public officer of this Territory, for
a service rendered or expense incurred in procuring from the
governor the demand mentioned in the last section, or the sur-
render of the fugitive, or for conveying him to this Territory,
or detaining him herein, except as provided in section 787.

Sec. 789. A violation of the last section is a2 misdemeanor

persons

what

No compensalijor
allowed, when

° Violation of,
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CIIAPTER IIIL

GENERAL PROVISIONS AND DEFINITIONS A?PLiCABLE 20 THIS.
CUDE.

Section 790. Rules of construction of this code.
791. No part of this code retroactive, unless expressly se

declared. A
792. Present tensc ineludes future. Masculine includes

femin‘pe and veuter. Singular includes the plural
and the plural the singular. Persons includes corpo-
rations. ’

793. Definition. of writing.

794. Definition of oath.

795. Definition of signature.

796. Defivition of magistrate,

797. Defivition of peace officers.

798. To what actions and proceedings this code app'ics.

799. Former modes of procedure in criminal .cases abro~

gated.
800. kines paid for use of commoun school fund.

801. This code to take effect after its passage.

See. 790. The rule of common law that penal statutes are
to be strictly construed, has no application to this code. This
code establishes the law of this Territory respecting the sub«
jects to which it relates; and its provisions, and all proceed-
ings under it are to be liberally construed. with a view to pro-
mote its objeets, and in furtherance of justice.

Sec. 791. No part of this code is retroactive unless express-

ly so declared.

Sec. T92. Unless when otherwise provided, words used in this
code in the present tense includes the future as well as the
present. Words used in the masculine gender comprehend as
well the feminine and neuter. The singular number includes
the plural and the plural the singular. Aud the word person
inclvodes a corporation, as well as a natural person.

Sec. 798. The termn writing includes printing.
Sec. 794. The term oath includes an affirmation.
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Sec. 795. The term signatureincludes a mark when the per- o sguatere
son cannot write; his name being written near it, and the mark
being witnessed by a person who writes his own name a8 a wit-
ness, except to an affidavit or deposition, or a paper executed
before a judicial officer, in which case the attestation of the
officer is sufficient.

Sec. 796. Unless when otherwise provided, the term “mags Ofmagistrate
1strate’’ signifies any one of the officers mentioned in section ‘

- Sec. T97. Unless when otherwise provided, the term “peace Of pesce oftcers
officer” signifies any one of the officers mentioned in section

Sec. 798. This code applies to criminal actions and to all To what actions
other proceedings in criminal cases which are herein provided % *elies
for, from the time when it takes effect. And all such actions
and proceedings heretofore commenced must be concluded in
the same manneras if this code had not been passed.

Sec. 799. All modes of procedure in criminal cases hereto~ ‘Former saodes
fore enacted in this Territory, shall, upon the taking effect of sifrcsrn i
this act, be entirely abrogated, and from thence abolished; crimizal cases
Provided, however, That all proceedings of every kind or
character whatsoever, therein commenced, and pending,shall not
by reason of any thing in this act contained, be deemed to have
abated. | _

Sec. 800. All fines collected by virtue of this act shall be Fines paia

_ paid into the county treasurer of the county, when collected,

for the use of the common school fund of said county.

Sec. 801. This act shall take effect on the first day of Febe goe to taxe
ruary next, effect, when

Approved, Jan. 12, 1869.
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