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HEALTH AND SAFETY 

CHAPTER 247 

HOUSE BILL NO. 1373 
(Representatives Brodshaug, Dorso, Porter, Ring) 

(Senator DeMers) 

STATE HEALTH OFFICER 

AN ACT to amend and reenact section 23-01-05 of the North Dakota Century Code, 
relating to the qualifications of the state health officer and the appointment 
of an advisory collll1ittee to the state health officer; and to declare an 
emergency. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 23-01-05 of the North Dakota Century Code is 
amended and reenacted as follows: 

23-91-95. Health officer - Qualifications, salary, term, duties - Advisory 
collll1ittee. The governor shall appoint the state health officer lllt:!St Be a~~8iRteEI 
By tile !18'fel"R8l". lie 81" slle lllt:ISt Be a J9Aysi ei aR I•'A8 llas gPaEI~:~ateEI fl"8111 a Peg~:~l al" 
selle8l 8f 111eEiieiRe 8f elass A staREiiR!I, who must have had ~ post-graduate 
training or experience in public health administration, aREI 'IIA8 lllt:ISt Be a~:~ly 
lieeRseEI 81" eligiBle fep lieeRse t8 J9l"aetiee llis J91"8fessieR iR Nel"tll 9ak8ta. IR tile 
lattel" iRstaRee Ae shall eBtaiR a lieeRSe at tile ReMt eltallliRati8R 8f tile state B8al"EI 
8f 111eaieal eMallliRel"s 81" ais~~:~ali~·. lie shall. The state health officer is 
entitled to receive a salary collll1ensurate with~ that person's training &P and 
experience i R J9t:1Bli e l<lealtll aal!li Ri stl"ati eR, s~:~ell. The governor sha 11 set the 
sa 1 ary t8 Be fi MeEI 13;' tile llealtll E81:1Reil of the state hea 1 th officer within the 
limits of legislative appropriations to the department. lie als8 shall The state 
health officer is entitled to receive all necessary traveling expenses incurred in 
the performance of offici a 1 business. He The state health officer may not engage 
in any other occupation or business that may conflict with the statutory duties of 
the state health officer and sllall A81EI holds office for a term of four years 
beginning <11:1ly 1, 1947 January 1. 1993. The state health officer is the 
administrative officer of the state department of health and consolidated 
laboratories. If the governor does not appoint as state health officer a physician 
licensed in this state. the governor shall appoint at least three licensed 
physicians recollll1ended by the state medical association to serve as an advisory 
collll1i ttee to the state health officer. Each member of the advisory collll1i ttee is 
entitled to receive reimbursement of expenses in performing official duties in 
amounts provided by 1 aw for other state officers~ The term of the advisory 
collll1ittee coincides with the term of the state health officer. A COITII1ittee member 
serves at the pleasure of the governor. The duties of the state health officer are 
as follows: 

1. Enforce all rules and regulations as promulgated by the health council. 

2. Hold the several boards of health responsible for the enforcement of state 
regulations, serve in an advisory capacity to the several boards of health 
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in the counties, cities, and townships of this state and provide for 
coordination of health activities. 

3. Establish and enforce minimum standards of performance of the work of the 
local department of health. 

4. Study health problems and plan for their solution as may be necessary. 

5. Collect, tabulate, and publish vital statistics for each important 
political or health administrative unit of the state and for the state as 
a whole. 

6. Promote the development of local health services and recommend the 
allocation of health funds to local jurisdictions subject to the approval 
of the health council. 

7. Collect and distribute health education material. 

8. Maintain a central public health laboratory and where necessary, branch 
laboratories for the standard function of diagnostic, sanitary and 
chemical examinations, and production and procurement of therapeutic and 
biological preparations for the prevention of disease and their 
distribution for public health purposes. 

9. Establish a service for medical hospitals and related institutions to 
include licensing of such institutions according to the standards 
promulgated by the health council and consultation service to communities 
planning the construction of new hospitals and related institutions. 

10. Comply with the state merit system policies of personnel administration. 

11. Estab 1 ish a program to provide information to the surviving family of a 
chi 1 d whose cause of death is suspected to have been the sudden infant 
death syndrome. 

12. Issue any orders relating to disease control measures deemed necessary to 
prevent the spread of communicable disease. Disease control measures may 
include special immunization activities and decontamination measures. The 
state health officer may apply to the district court in a judicial 
district where a communicable disease is present for an injunction 
canceling public events or closing places of business. On application of 
the state health officer showing the necessity of such cancellation, the 
court may issue an ex parte preliminary injunction, pending a full 
hearing. 

SECTION 2. EMERGENCY. This Act is declared to be an emergency measure. 

Approved April 1, 1993 
Filed April 2, 1993 
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CHAPTER 248 

SENATE BILL NO. 2050 
(Legislative Council) 

(Interim Waste Management Committee) 

HEALTH AND SAFETY 

WASTE MANAGEMENT FACILITY INSPECTORS 

AN ACT to create and enact a new section to chapter 23-01 of the North Dakota 
Century Code, relating to employment of waste management facility inspectors 
by the state department of health and consolidated laboratories; and to 
declare an emergency. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. A new section to chapter 23-01 of the North Dakota Century Code is 
created and enacted as follows: 

Department to employ waste management facility inspectors. The state 
department of health and con sol ida ted laboratories shall employ and establish the 
qualifications, duties, and compensation of at least one full-time inspector for 
each commercial, nonpublicly owned waste management disposal or incineration 
faci 1 ity that accepts more than twenty-five thousand tons [22679 .5 kilograms] per 
year of hazardous waste, industrial waste, nuclear waste, or ash resulting from the 
incineration of municipal solid waste. This section does not apply to any energy 
conversion facility or coal mining operation that disposes of its solid waste 
onsite. The department may require inspectors for those facilities that accept less 
than twenty-five thousand tons [22679.5 kilograms] per year. The facility inspector 
shall conduct regular inspections of the operating procedure and conditions of the 
facility and report the findings to the department on a regular basis. If an 
inspector discovers a condition at a facility that is likely to cause imminent harm 
to the health and safety of the public or environment, the inspector shall notify 
the department. The department shall proceed as provided by sections 23-29-10 and 
23-29-11. 

The department shall assess the owner or operator of a waste management 
faci 1 i ty that accepts hazardous waste, industrial waste, nuclear waste, or ash 
resulting from the incineration of municipal solid waste an annual fee to pay the 
salaries, wages, and operating expenses associated with employing an inspector for 
the faci 1 ity. The owner or operator of the faci 1 i ty shall submit the fee to the 
department by July first of each year. Any fees collected must be deposited in the 
department's operating fund in the state treasury and any expenditures from the fund 
are subject to appropriation by the legislative assembly. If a facility begins 
operation after July first of any year, the owner or operator of the facility shall 
pay to the department a prorated fee for the fiscal year before the facility may 
begin accepting waste. Moneys in the waste management facility account may be spent 
by the department within the limits of legislature appropriation. 

SECTION 2. EMERGENCY. This Act is declared to be an emergency measure. 

Approved March 25, 1993 
Filed March 26, 1993 
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CHAPTER 249 

SENATE BILL NO. 2277 
(Senator Lips) 

VITAL RECORDS DISCIDSURES 

865 

AN ACT to amend and reenact section 23-02.1-27 of the North Dakota Century Code, 
relating to disclosure of certain vital records. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 23-02.1-27 of the North Dakota Century Code is 
amended and reenacted as follows: 

23-82.1-27. Disclosure of records. 

-1-:- "Fe J!Peteet tRe iRtegPity ef vital PeeePEis, te eRSI:IPe tAeiP J!PBJ!eP 1:1se, aRE! 
te eRSI:IPe effi ei eRt aRE! JlPBJ!eP aell'fti Ri stPati eR ef tRe systel'ft ef ···i tal 
peeePEis Pegi stPati eR, it is t1Rl awf1:1l fep aR~ JjePseR te J!el"l'ftit i RSJ!eeti eR 
ef 81" t8 Eli sel ese i Rfel"l'ftati 8R E8Rtai Reel i R ·1ital PeeePEis, 81" t8 E8J!Y 81" 
i ss1:1e a e8J!Y 8f all 81" JlaPt 8f aRy StieR PeeePEI e)(EeJ!t as a1:1tRePi i!eel lly 
Pe§tll ati BRS. 

~ "FRe state EleJ!aPtl'fteRt 8f RealtR aREI eeRselielateel lai38PatePies !'flay atltR8Pize 
tRe Eli sel es~:~Pe ef Elata E8Rtai Reel i R ·ti tal peeePEis fep peseaPeR Jli:IPJI8ses. 

h The state registrar. and local registrars. may supervise and regulate 
physical access to vital records to protect vital records from loss. 
mutilation, or destruction and to prevent improper disclosure of records 
that are confidential. Information relating to the birth or fetal death 
of a child to a woman who was not married to the child's father when the 
child was conceived or born may be disclosed only to the child's guardian, 
to the person to whom the record relates if that person is at 1 east 
eighteen years old, to the parent of the child. or upon order of a court 
of competent jurisdiction. Information in vital records indicating -tfla-1: 
a lliPtR eP fetal EleatR 8eei:IPPeel e1:1t 8f weelleek cause of death may not be 
disclosed except as J!P8vieleel lly Peg~:~lati8R to a relative or personal 
representative of the deceased. to the attorney or the agent of a relative 
or personal representative of the deceased, or upon order of a court of 
competent jurisdiction. 

Approved April 19, 1993 
Filed April 20, 1993 
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CHAPTER 250 

HOUSE BILL NO. 1229 
(Representatives Soukup, Tollefson, Mahoney) 

HEALTH AND SAFETY 

PRE-NEED FUNERAL CONTRACT PAYMENTS 

AN ACT to amend and reenact section 23-06-03.1 of the North Dakota Century Code, 
relating to the deposit or transfer of payments made on pre-need funeral 
contracts. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 23-06-03.1 of the North Dakota Century Code is 
amended and reenacted as follows: 

23-86-83.1. Payments on pre-need funeral contracts to be deposited -
Depository shall keep record of deposit - Personal property storage - Penalty. 
Whenever payments are made to any person upon pre-need funeral service contracts, 
one hundred percent of the funds co 11 ected under such contracts for the sa 1 e of 
professional service or personal property to be used in funeral services and fifty 
percent of the funds collected under such contracts for the sale of cemetery 
merchandise must be deposited 1d tlli A teA Elays in or transferred to a trust company 
or to a federally insured bank, credit union, or savings and loan association~ 
tPttst eemJ"aAy eaPPyiA!I feelePal EleJ"esit iASttPaAee aAEI leeateEI 'n'itlliA tile in this 
state ef NePtll 9al<eta, within ten days. Payments received from any sa 1 e of 
professional service or personal property to be used in funeral services or cemetery 
merchandise which cannot or would not be serviced by any licensed funeral 
establishment or cemetery association in the area where the service or property was 
sold are specifically included, whether or not such sales might otherwise be 
considered pre-need funeral service contracts, within the payments to be deposited 
under this section. *tefl The funds may be released or transferred by the bank, 
credit union, savings and loan association, or trust company to the depositor upon 
the death of the person for whose benefit the funds were paid. A certified copy of 
the certificate of death must be furnished to the bank, credit union, savings and 
loan association, or trust company as prima facie evidence of death. *tefl The 
funds may be released or transferred by the bank, credit union, savings and loan 
association, or trust company to the person making ~ the payment, prior to the 
death of the person for whose benefit the funds are paid, upon a five-day written 
notice by registered or certified mail made by the bank, credit union, savings and 
loan association,. or trust company to the depositor or transferor at the request of 
the person making ~ the payrr~nt. 

Any bank, credit union, savings and loan association, or trust company 
receiving such a deposit or transfer shall keep a complete record -tflef>eef of the 
deposit or transfer, showing the name of the depositor or transferor, name of the 
person making payment, name of the person for whose benefit payment is made, and any 
other pertinent information. 

Any personal property to be used in funeral services or cemetery merchandise 
which is sold to a purchaser on the basis that it will be identified and marked as 
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belonging to such purchaser, and stored or warehoused for the purchaser, must be 
stored or warehoused at some location within -tfle this state ef NeFti! 9al<eta. 

Any person who willfully violates this section or any rule or order of the 
corrmi ss i oner Jltii"SI:Ial'lt l!el"ete under this section is guilty of a class C felony. 
Each violative act constitutes a separate offense and a prosecution or conviction of 
any one offense does not bar a prosecution or conviction for any other offense. 

Approved April 1, 1993 
Filed April 2, 1993 
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CHAPTER 251 

SENATE BILL NO. 2394 
(Senators DeMers, Lips, Mathern) 

(Representatives Price, Rydell, Kerzman) 

HEALTH AND SAFETY 

TERMINAL ILLNESS DECLARATIONS 

AN ACT to create and enact a new section to chapter 23-06.4 of the North Dakota 
Century Code, relating to conditions for withdrawing, withholding, or 
administering nutrition or hydration; and to amend and reenact subsections 1 
and 3 of section 23-06.4-03, subsection 2 of section 23-06.4-05, section 
23-06.4-07, subsections 1 and 4 of section 23-06.4-11, and section 23-06.4-14 
of the North Dakota Century Code, relating to declarations concerning 
life-prolonging treatment and management of qualified patients. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Subsection 1 of section 23-06.4-03 of the North Dakota 
Century Code is amended and reenacted as follows: 

1. An individual of sound mind and eighteen or more years of age may execute 
at any time a declaration governing the use, withholding, or withdrawal of 
life-prolonging treatment, nutrition, and hydration. The declaration 
must be signed by the declarant, or another at the declarant's direction, 
and witnessed by two individuals who are not: 

a. Related to the declarant by blood or marriage; 

b. Entitled to any portion of the estate of the declarant under any will 
of the declarant or codicil to the will, existing by operation of law 
or otherwise, at the time of the declaration; 

c. Claimants against any portion of the estate of the declarant at the 
time of the execution of the declaration; 

d. Directly financially responsible for the declarant's medical care; 

e. Attending physicians of the declarant. 

SECTION 2. AMENDMENT. Subsection 3 of section 23-06.4-03 of the North Dakota 
Century Code is amended and reenacted as follows: 

3. A declaration must be substantially in the following form set i'ePtl=l iA 
s~:~eeivisieA a eP 8, as aflplieaele, but the declaration may include 
additional specific directives. The invalidity of any additional specific 
directives does not affect the validity of the declaration. 

a-:- 1J eeel anti 8A te IIi tl=!ePa•, 8P wi tl=!l=!el a 1 i 'f'e flP8l 8A!Ji A!J tPeatmeAt llli:ISt 
Be SI:IBStaAti ally i A tl=le i'ell e•;l'i A!J i'ePI!l: 

9ee]apatieA 111aee tl=!i S _ eay e'f' --- (l!leAtl=!, :)eap}. 
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I, , Bei Ag at least ei gl'lteeA yeaPs ef age aAe ef 
set:tl'le llli A a, ·,.·; 11 ft:tll y aAe 'lelt:tAtaPily lftai<e I<MwA my eesi Pe tl'lat 1ft)' 

life lftt:tst Aet Be aptifi ei ally J'IPel eAgee I:IAeeP tl'le ei PEI:IIftstaAees set 
fePtA Belel•'• aAe ee AePeBy declare on (month, day, year): 

-±-:- If at aAy tilfte I sl'!et:tl a !'lave aA i Aet:tPaBl e eeAei ti eA eat:tsee B)' 
iAjt:tP)', eisease, ep illAess eePtifiee te Be a tePiftiAal eeAeitieA 
By twe J'IAysi ei a As, aAe liAePe tl'le ai'IJ'Il i eati eA ef 1 i fe I'IPel eAgi fig 
tPeatlfteflt 11et:tle sePve eflly te aptifi ei ally J'IPel eflg tl'le J'IPeeess ef 
1ft)' 8:) i fig afle 1ft)' atteflei fig J'IA)'si ei aA eetePifti t'les tl'lat 1ft)' aeati't is 
ilfffli fleflt ·,.·l'!etAeP ep flet life I'IPel eflgi fig tPeatlfteflt is t:ttil i zee, I 
ei Peet ti'tat SI:IEA tPeatlfteflt Be IIi tAAel a ep wi tRePalil9. afle tl'lat I 
Be l'lePIIlittee te eie Aatt:tPally. 

2-:- I fl tAe aBSeflee ef 1ft:) aBility te give ei Peeti efls pegaPei Ag tAe 
t:tse ef s~:~ei't life I'IPel eAg~ ;,g tPeatffieAt, it is 1ft)' i AteAti efl ti'tat 
tl'li s eeel aPati eA Be l'leAePee By Ill:) falfti ly aAe I'IA)'Si ei aAs as tl'le 
fi Aal elEJ'IPessi eA ef 1ft)' legal Pi gAt te peft:tse lfteei eal eP st:tPgi eal 
tPeatffieAt afle aeeel'lt ti'te eeAseEjl:leAees ef tl'lat Peft:tsal, wl'li el'l is 
fiea.tfl..:. 

~ I have made the foll owi nq dec:i si on concerning 1 i fe-prolonqi ng 
treatment (initi<!l 1. 2. or 3): 

ill [_] I direct that life-prolonging treatment be withheld or 
withdrawn and that I be permitted to die naturally if two 
physicians certify that: 

iAl I am in a terminal condition that is an incurable or 
irreversible condition which, without the administration of 
life-prolonging treatment. will result in my imminent death; 

1Ql The application of life-prolonging treatment would serve 
only to artificially prolong the process of my dying: and 

~ I am not pregnant. 

It is my intention that this declaration be honored by my family 
and physicians as the final expression of my legal right to 
refuse medical or surgical treatment and that they accept the 
consequences of that refusal, which is death. 

ill [_] I direct that life-prolonging treatment. which could 
extend my life, be used if two physicians certify that I am in a 
terminal condition that is an incurable or irreversible condition 
which. without the administration of life-prolonging treatment, 
will result in my imminent death. It is my intention that this 
declaration be honored by my family and physicians as the final 
expression of my legal right to direct that medical or surgical 
treatment be provided. 

i1l [_] I make no statement concerning life-prolonging treatment • 

.!1.... I have made the following decision concerning the administration of 
nutrition when my death is imminent (initial only one statement): 
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ill l____j I wish to receive nutrition. 

ill [_] I wish to receive nutrition unless I cannot physically 
assimilate nutrition, nutrition would be physically harmful or 
would cause unreasonable physical pain, or nutrition would only 
prolong the process of my dying. 

ill l____j I do not wish to receive nutrition. 

ill l____j I make no statement concerning the admi ni strati on of 
nutrition. 

£... I have made the following decision concerning the administration of 
hydration when my death is imminent (initial only one statement): 

ill l____j I wish to receive hydration. 

ill l____j I wish to receive hydration unless I cannot physically 
assimilate hydration. hydration would be physically harmful or 
would cause unreasonable physical pain, or hydration would only 
prolong the process of my dying. 

ill l____j I do not wish to receive hydration. 

ill l____j I make no statement concerning the admi ni strati on of 
hydration. 

~ Concerning the administration of nutrition and hydration, I understand 
that if I make no statement about nutrition or hydration, my attending 
physician may withhold or withdraw nutrition or hydration if the 
physician determines that I cannot physically assimilate nutrition or 
hydration or that nutrition or hydration would be physically harmful 
or would cause unreasonable physical pain. 

~ ~ If I have been diagnosed as pregnant and that diagnosis is known to my 
physician, this declaration is not effective during the course of my 
pregnancy. 

4-. :L. I understand the f1:11l impel"t importance of this declaration, I am 
voluntarily signing this declaration, I am at least eighteen years of 
~ and I am emotionally and mentally competent to make this 
declaration. 

~ ~ understand that I may revoke this declaration at any time. 

Signed --------

City, County, and State of Residence--------

The declarant has eeeA pel"seAally is known to me and I believe the 
declarant to be of sound mind. I am not related to the declarant by 
blood or marriage, nor would I be entitled to any portion of the 
declarant's estate upon the declarant's death. I am not the 
declarant's attending physician, a person who has a claim against any 
portion of the declarant's estate upon the declarant's death, or a 
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person directly financially responsible for the declarant's medical 
care. 

Witness ---------­
Witness ----------

lr.- A Eleel arati BFI te Eli reet tt:le 11se ef 1i fe 13Pel eFigi Fig treatllleFit m11st lle 
SllilstaFitially iFI tt:le fellewiFig fePfll: 

9eelaratieFI maEie tt:lis Elay ef (111BF1tt:l, year). 

I, , llei Fig at 1 east ei gJ:tteeFI years ef age aFIEI ef 
SBIIFIS miFIEI, 11illf111ly aFIEI 'IBliiFitaPily fllaite iti'IBIIFI f11Y ElesiPe te eKteFIEI 
fiiY life IIFIEieP tt:le eire11mstaF1ees set fertt:l llelBII, aFIEI Ele J:terelly 
Eleelare: 

h If at a Fly ti 111e I st:le11l El J:tave aFI i FIEIIPalll e eeFIEii ti BFI ea11seEI lly 
iF1j11ry, Elisease, er illFiess eertifieEI te lle a tePflliFial eeF1EiitieF1 
by be i3AYSi ei aFIS, I Eli Peet tJ:te liSe ef 1i fe j3PB1 BF1gi Fig tPeatllleFit 
tllat ee11lEI eKteFIEI f11Y life. 

2-.- IFI tt:le allseF!ee ef f11Y ability te give ElireetieFis regaPEiiFig tt:le 11se 
ef s11ell life j3Pelel'lgiFig treatfllel'lt, it is my il'ltel'ltiel'l tllat tllis 
Eleel arati BFI lle t:leFiereEI lly f11Y family aFIEI 131lysi ei aFis as tile fi Flal 
elEj3Pessi BFI ef fiiY 1 egal Pi gAt te Eli Peet me Eli eal BP SIIPgi eal 
treatllleFit aFIEI aeee13t tl=ie eeFISef:111eFiees ef tl=iat Eli reeti •1e. 

3. I IIFIEierstaFIEI tile f11ll im13ePt ef tt:lis EleelaratieFI, aFIEI I am 
emeti eFiall y aFIEI meR tally eem13eteF1t te lllalte tl=li s Eleel arati BFI. 

+.- I IIFIEierstaFIEI tllat I 111ay reveke tt:li s Eleelaratiel'l at aFiy ti111e. 
SigFieEI 

City, Ce111'1ty, aFIEI State ef ResieeRee 

TJ:te EleelaraFit J:tas beeF! j3ePSeFially ltFIB'n'FI te me aFIEI I believe tt:le 
a eel araFit te lle ef se11F18 mi FIEI. I am Ret Pel a tee te tl=ie Eleel aral'lt lly 
ill eeEI BP fllaPPi age, FlBP \/Bill El I ile eFititl eEl te a Fly j3BPti BFI ef tJ:te 
EleelaraFit's estate lli3BFI tile EleelaPaFit's eeatl=!. I am Ret tt:le 
EleelaraFit's atteFIEiiFig j3RysieiaFI, a j3erseFI wt:le J:tas a elaim agaiFist aFiy 
13erti eFI ef tJ:te eeel aPaRt's estate lli3BFI tile eeel araFit' s Eleatt:l, er a 
j3ePSBFI EliPeetly fiFiaFieially PeSj3BFISiille fep tJ:te EleelaPaFit's meeieal 
Eaf'e-;-

•,jj tRess 
llitFiess 

SECTION 3. AMENDMENT. Subsection 2 of section 23-06.4-05 of the North Dakota 
Century Code is amended and reenacted as follows: 

2. A revocation is effective upon communication to the attending physician or 
other health care provider by the declarant er a 11itl'less te tile 
reveeatieFI. 

SECTION 4. A new section to chapter 23-06.4 of the North Dakota Century Code 
is created and enacted as follows: 
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Nutrition or hydration Conditions for withdrawing. withholding. or 
administering. 

L. Nothing in this chapter requires a physician to withhold, withdraw. or 
administer nutrition or hydration, or both, from or to a person in a 
terminal condition in the absence of circumstances or directives described 
in this section. However. the administration of nutrition or hydration, 
or both, is presumed to be in the best interests of the patient and 
nutrition or hydration appropriately administered is not life-prolonging 
treatment. 

~ Nutrition or hydration, or both. must be withdrawn. withheld, or 
administered if the patient for whom the administration of nutrition or 
hydration is considered has previously declared in writing the patient's 
desire that nutrition or hydration, or both, be withdrawn, withheld. or 
administered. 

~ In the absence of a written statement concerning nutrition or hydration. 
nutrition or hydration. or both. may be withdrawn or withheld if the 
attending physician has determined that the administration of nutrition or 
hydration is inappropriate because the nutrition or hydration cannot be 
physically assimilated by the patient or would be physically harmful or 
would cause unreasonable physical pain to the patient. 

SECTION 5. AMENDMENT. Section 23-06.4-07 of the North Dakota Century Code is 
amended and reenacted as follows: 

23-96.4-97. Management of qualified patients. 

1. A qualified patient may make decisions regarding life-prolonging treatment 
as long as the patient is competent. 

2. This chapter does not affect the responsibility of the attending physician 
or other health care provider to provide treatment for a patient's comfort 
care or alleviation of pain. 

3. This eha~teP ~ees Aet affeet the Pes~eAsi~ility ef the atteA~iA§ 
~hysieiaA eP etheP health eaPe ~Pevi~eP te ~Pevi~e A~tPitieA aA~ 
hyaPati eA. N~tPi ti eA aAa hyaPati eA may ~e 11'i thhel ~ fPeRI a ~ati eAt 11i th a 
tePR~i Aal eeAai ti eA if the A~tPiti eA aA~ hy~Pati eA ee~l a Aet ~e ~hysi eall y 
assiRiilate~ ~Y the ~atieAt eP •n•e~l~ ~e ~hysieally haPR~f~l eP ~APeaseAa~ly 
~aiAf~l te the ~atieAt. 

4. Notwithstanding a declaration executed under this chapter, medical 
treatment must be provided to a pregnant patient with a terminal condition 
unless, to a reasonable degree of medical certainty as certified on the 
patient's medical chart by the attending physician and an obstetrician who 
has examined the patient, such medical treatment will not maintain the 
patient in such a way as to permit the cent i nui ng deve 1 opment and 1 i ve 
birth of the unborn child or will be physically harmful or unreasonably 
painful to the patient or will prolong severe pain that cannot be 
alleviated by medication. 

SECTION 6. AMENDMENT. Subsections 1 and 4 of section 23-06.4-11 of the North 
Dakota Century Code are amended and reenacted as follows: 
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1. Death resulting from the withholding or withdrawal of life-prolonging 
treatment, nutrition. or hvdration pursuant to a declaration and in 
accordance with this chapter does not constitute, for any purpose, a 
suicide or homicide. 

4. This chapter creates no presumption concerning the intention of an 
individual who has revoked or has not executed a declaration with respect 
to the use, withholding, or withdrawal of life-prolonging treatment~ 
nutrition, or hydration in the event of a terminal condition. 

SECTION 7. AMENDMENT. Section 23-06.4-14 of the North Dakota Century Code is 
amended and reenacted as follows: 

23-86.4-14. Effect of previous declaration. An instrument executed before 
July 10, 1989, which basically complies with the intent of subsection 1 of section 
23-06.4-03, must be given effect pursuant to this chapter. A ~Pevie~5ly eMee~te~ 
i 115tP~mellt ti=lat ~~P~ePt5 te ee111~l) ··1iti=l ti=le i 11te11t ef ti=li 5 ei=la~teP i 5 val i ~ fep five 
yeaP5 fPelll J~ly 19, 1989, ~11le55 ti=le ~eelaPallt Beeeme5 i11Ee111~ete11t ·,.·iti=lill five yeaP5 
aftep ti=le e>Eee~ti e11 ef ti=le ~eel aPati e11 a11~ pelftai liS i 11ee~ete11t at ti=le time ef ti=le 
~eteP111i11atie11 ef a tePIIIillal ee11~itie11 tlll~eP seetie11 23 96.4 94, ill ·,.·l=!iei=l ease ti=le 
~eel aPati e11 ee11ti 11~es i 11 effeet. '•li=le11 ti=le Eleel aPatiell eMpi pes, a 11e\1 Eleel aPati e11 
111~st ee eMee~te~ if ti=le ~eel aPallt ·,d si=le5 te ~~~alEe a wpitte11 Eleel aPati e11 tlll~eP ti=li 5 
ei=la~teP. 

Approved April 21, 1993 
Filed April 22, 1993 
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CHAPTER 252 

SENATE BILL NO. 2417 
(Senators DeMers, Lips) 

(Representatives Rydell, Kerzman, Price) 

HEALTH AND SAFETY 

HEALTH CARE DURABLE POWER OF ATTORNEY 

AN ACT to amend and reenact subsection 8 of section 23-06.5-02, subsection 5 of 
section 23-06.5-03, sections 23-06.5-07, 23-06.5-10, and 23-06.5-17 of the 
North Dakota Century Code, relating to durable powers of attorney for health 
care. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Subsection 8 of section 23-06.5-02 of the North Dakota 
Century Code is amended and reenacted as follows: 

8. "Principal" means an adult who is a PesiEieAt ef tt:lis state aAEI wt:le has 
executed a durable power of attorney for health care. 

SECTION 2. AMENDMENT. Subsection 5 of section 23-06.5-03 of the North Dakota 
Century Code is amended and reenacted as follows: 

5. Nothing in this chapter penni ts an agent to consent to admission to a 
mental health facility, or state institution, eP see~Pit) ~Ait ef a 
1 eAg tel"'ll eaPe faei 1 i ty for a period of more than forty-five days without 
a mental health proceeding or other court order, or to psychosurgery, 
abortion, or sterilization, unless the procedure is first approved by 
court order. 

SECTION 3. AMENDMENT. Section 23-06.5-07 of the North Dakota Century Code is 
amended and reenacted as follows: 

23-96.5-97. Revocation. 

1. A durable power of attorney for health care is revoked: 

a. By notification by the principal to the agent or a health care or 
long-tenn care services provider orally, or in writing, or by any 
other act evidencing a specific intent to revoke the power; or 

b. By execution by the principal of a subsequent durable power of 
attorney for health caret-&P 

e-:- B) tt:le Eli tePee ef tt:le J:lPi Aei J:la1 aAEI SJ:le~se, ·,1t:lePe tt:le SJ:le~se is tt:le 
J:lPi Aei J:la1 's ageAt. 

2. A principal's health care or long-tenn care services provider who is 
informed of or provided with a revocation of a durable power of attorney 
for health care shall immediately record the revocation in the principal's 
medical record and notify the agent, the attending physician, and staff 
responsible for the principal's care of the revocation. 



HEALTH AND SAFETY CHAPI'ER 252 875 

~ If the spouse is the principal's agent. the divorce of the principal and 
spouse revokes the appointment of the divorced spouse as the principal's 
agent. 

SECTION 4. AMENDMENT. Section 23-06.5-10 of the North Dakota Century Code is 
amended and reenacted as follows: 

23-96.5-19. Freedom from influence. 

1. A health care provider, 1 ong-tenn care services provider, hea 1 th care 
service plan, insurer issuing disability insurance, self-insured employee 
welfare benefit plan, or nonprofit hospital service plan may not charge a 
person a different rate or ~equire any person to execute a durable power 
of attorney for health care as a condition of admission to a hospital or 
long-tenn care facility nor as a condition of being insured for, or 
receiving, health care or long-tenn care services. Health care or 
long-tenn care services may not be refused because a person has executed a 
durable power of attorney for health care. 

2. A durable power of attorney for health care is not effective if, at the 
time of execution, the principal is a resident of a long-tenn care 
facility unless a recognized member of the clergy, an attorney licensed to 
practice in this state, or a person as may be designated by the department 
of human services or the county court for the county in which the facility 
is located, signs a statement affinning that the person has explained the 
nature and effect of the durable power of attorney for health care to the 
principal or unless the principal acknowledges in writing that the 
principal has read the explanation prefacing the statutory fonn in section 
23-06.5-17 or a similar written explanation of the nature and effect of a 
durable power of attorney for health care. It is the intent of this 
subsection to recognize that some residents of long-tenn care facilities 
are insulated from a voluntary decisionmaking role, by virtue of the 
custodial nature of their care, so as to require special assurance that 
they are capable of willingly and voluntarily executing a durable power of 
attorney for health care. 

3. A durable power of attorney for health care is not effective if, at the 
time of execution, the principal is being admitted to or is a patient in a 
hospital unless a person designated by the hospital or an attorney 
licensed to practice in this state signs a statement that the person has 
explained the nature and effect of the durable power of attorney for 
health care to the principal or unless the principal acknowledges in 
writing that the principal has read the explanation prefacing the 
statutory fonn in section 23-06.5-17 or a similar written explanation of 
the nature and effect of a durable power of attorney for health care. 

SECTION 5. AMENDMENT. Section 23-06.5-17 of the North Dakota Century Code is 
amended and reenacted as follows: 

23-96.5-17. Statutory form of durable power of attorney. The statutory fonn 
of durable power of attorney is as follows: 
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STATUTORY FORM DURABLE POWER OF ATTORNEY FOR 
HEALTH CARE 

WARNING TO PERSON EXECUTING THIS DOCUMENT 

HEALTH AND SAFETY 

This is an important legal document ~ that is authorized by the general 
laws of this state. Before executing this document, you should know these important 
facts: 

You must be at least eighteen years of age aAEI a l"esi Eleflt ef the state ef 
Nel"th Bal1eta for this document to be legally valid and binding. 

This document gives the person you designate as your agent (the attorney in 
fact) the power to make health care decisions for you. Your agent must act 
consistently with your desires as stated in this document or otherwise made known. 

Except as you otherwise specify in this document, this document gives your 
agent the power to consent to your doctor not giving treatment or stopping treatment 
necessary to keep you alive. 

Notwithstanding this document, you have the right to make medical and other 
health care decisions for yourself so long as you can give informed consent with 
respect to the particular decision. 

This document gives your agent authority to request, consent to, refuse to 
consent to, or to withdraw consent for any care, treatment, service, or procedure to 
maintain, diagnose, or treat a physical or mental condition if you are unable to do 
so yourself. This power is subject to any statement of your desires and any 
limitation that you include in this document. You may state in this document any 
types of treatment that you do not desire. In addition, a court can take away the 
power of your agent to make health care decisions for you if your agent authorizes 
anything that is illegal; acts contrary to your known desires; or where your desires 
are not known, does anything that is clearly contrary to your best interest. 

Unless you specify a specific period, this power will exist until you revoke 
it. Your agent's power and authority ceases upon your death. 

You have the right to revoke the authority of your agent by notifying your 
agent or your treating doctor, hospital, or other health care provider orally or in 
writing of the revocation. 

Your agent has the right to examine your medica 1 records and to consent to 
their disclosure unless you limit this right in this document. 

This document revokes any prior durable power of attorney for health care. 

You should carefully read and follow the witnessing procedure described at the 
end of this form. This document will not be valid unless you comply with the 
witnessing procedure. 

If there is anything in this document that you do not understand, you should 
ask a lawyer to explain it to you. 

Your agent may need this document immediately in case of an emergency that 
requires a decision concerning your health care. Either keep this document where it 
is immediately available to your agent and alternate agents, if any, or give each of 
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them an executed copy of this document. You should give your doctor an executed 
copy of this document. 

1. DESIGNATION OF HEALTH CARE AGENT. I, -----------

(insert your name and address) 
do hereby designate and appoint: 

(insert name, address, and telephone number of one individual only as your 
agent to make health care decisions for you. None of the following may be 
designated as your agent: your treating health care provider, a 
nonrelative employee of your treating health care provider, an operator of 
a long-term care facility, or a nonrelative employee of an operator of a 
long-term care facility.) as my attorney in fact (agent) to make health 
care decisions for me as authorized in this document. For the purposes of 
this document, "health care decision" means consent, refusal of consent, 
or withdrawal of consent to any care, treatment, service, or procedure to 
maintain, diagnose, or treat an individual's physical or mental condition. 

2. CREATION OF DURABLE POWER OF ATTORNEY FOR HEALTH CARE. By this document I 
intend to create a durable power of attorney for health care. 

3. GENERAL STATEMENT OF AUTHORITY GRANTED. Subject to any limitations in 
this document, I hereby grant to my agent full power and authority to make 
health care decisions for me to the same extent that I could make such 
decisions for myself if I had the capacity to do so. In exercising this 
authority, my agent shall make health care decisions that are consistent 
with my desires as stated in this document or otherwise made known to my 
agent, including my desires concerning obtaining or refusing or 
withdrawing life-prolonging care, treatment, services, and procedures. 
(If you want to 1 imit the authority of your agent to make hea 1 th care 
decisions for you, you can state the limitations in paragraph 4T 
"StatemeAt ef Besires, S11eeial PrevisieAs, aAEI LitRitatiefts", below. You 
can indicate your desires by including a statement of your desires in the 
same paragraph.) 

4. STATEMENT OF DESIRES, SPECIAL PROVISIONS, AND LIMITATIONS. (Your agent 
must make health care decisions that are consistent with your known 
desires. You can, but are not required to, state your desires in the 
space provided below. You should consider whether you want to include a 
statement of your desires concerning life-prolonging care, treatment, 
services, and procedures. You can also include a statement of your 
desires concerning other matters relating to your health care. You can 
also make your desires known to your agent by discussing your desires with 
your agent or by some other means. If there are any types of treatment 
that you do not want to be used, you should state them in the space below. 
If you want to limit in any other way the authority given your agent by 
this document, you should state the limits in the space below. If you do 
not state any 1 imits, your agent wi 11 have broad powers to make health 
care decisions for you, except to the extent that there are limits 
provided by law.) 
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In exerc1s1ng the authority under this durable power of attorney for 
health care, my agent shall act consistently with my desires as stated 
below and is subject to the special provisions and limitations stated 
below: 

a. Statement of desires concerning life-prolonging care, treatment, 
services, and procedures: 

b. Additional statement of desires, special provisions, and limitations 
regarding health care decisions: 

(You may attach additional pages if you need more space to complete 
your statement. If you attach additional pages, you must date and 
sign EACH of the additional pages at the same time you date and sign 
this document.) If you wish to make a gift of any bodily organ you 
may do so pursuant to North Dakota Century Code chapter 23-06.2, the 
Uniform Anatomical Gift Act. 

5. INSPECTION AND DISCLOSURE OF INFORMATION RELATING TO MY PHYSICAL OR MENTAL 
HEALTH. Subject to any limitations in this document, my agent has the 
power and authority to do all of the following: 

a. Request, review, and receive any information, verbal or written, 
regarding my physical or mental health, including medical and hospital 
records. 

b. Execute on my behalf any releases or other documents that may be 
required in order to obtain this information. 

c. Consent to the disclosure of this information. 

(If you want to limit the authority of your agent to receive and disclose 
information relating to your health, you must state the limitations in 
paragraph 4, "StatellleAt ef Sesil"es, Speeial PFevisieAs, aAEI Lil!litatieAs", 
above.) 

6. SIGNING DOCUMENTS, WAIVERS, AND RELEASES. Where necessary to implement 
the health care decisions that my agent is authorized by this document to 
make, my agent has the power and authority to execute on my behalf all of 
the fa 11 owing: 

a. Documents titled or purporting to be a "Refusal to Permit Treatment" 
and "Leaving Hospital Against Medical Advice". 

b. Any necessary waiver or release from liability required by a hospital 
or physician. 

7. DURATION. (Unless you specify a shorter period in the space below, this 
power of attorney will exist until it is revoked.) 
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This durable power of attorney for health care expires on 

(Fill in this space ONLY if you want the authority of your agent to end on 
a specific date.) 

8. DESIGNATION OF ALTERNATE AGENTS. (You are not required to designate any 
alternate agents but you may do so. Any alternate agent you designate 
wi 11 be ab 1 e to make the same health care decisions as the agent you 
designated in paragraph 1, above, in the event that agent is unable or 
ineligible to act as your agent. If the agent you designated is your 
spouse, he or she becomes ineligible to act as your agent if your marriage 
is dissolved. Your agent may withdraw whether or not you are capable of 
designating another agent.) 

If the person designated as my agent in paragraph 1 is not available 
or becomes ineligible to act as my agent to make a health care decision 
for me or loses the mental capacity to make health care decisions for me, 
or if I revoke that person's appointment or authority to act as my agent 
to make health care decisions for me, then I designate and appoint the 
following persons to serve as my agent to make health care decisions for 
me as authorized in this document, such persons to serve in the order 
listed below: 

a. First Alternate Agent: 

(Insert name, address, and telephone number of first alternate agent.) 

b. Second Alternate Agent: 

(Insert name, address, and telephone number of second alternate 
agent.) 

9. PRIOR DESIGNATIONS REVOKED. I revoke any prior durable power of attorney 
for health care. 

DATE AND SIGNATURE OF PRINCIPAL 
(YOU MUST DATE AND SIGN THIS POWER OF ATTORNEY) 

I sign my name to this Statutory Form Durable Power of Attorney 
For Health Care on at---.-....,..,..~-------,,---..,...---

(date) (city) (state) 

(you sign here) 

(THIS POWER OF ATTORNEY WILL NOT BE VALID UNLESS IT IS SIGNED BY TWO f2+ QUALIFIED 
WITNESSES WHO ARE PRESENT WHEN YOU SIGN OR ACKNOWLEDGE YOUR SIGNATURE. IF YOU HAVE 
ATTACHED ANY ADDITIONAL PAGES TO THIS FORM, YOU MUST DATE AND SIGN EACH OF THE 
ADDITIONAL PAGES AT THE SAME TIME YOU DATE AND SIGN THIS POWER OF ATTORNEY.) 
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STATEMENT OF WITNESSES 

This document must be witnessed by two f2+ qualified adult witnesses. None of the 
following may be used as a witness: 

1. A person you designate as your agent or alternate agent; 

2. A health care provider; 

3. An employee of a health care provider; 

4. The operator of a long-term care facility; 

5. An employee of an operator of a long-term care facility; 

6. Your spouse; 

7. A person related to you by blood or adoption; 

8. A person entitled to inherit any part of your estate upon your death; or 

9. A person who has, at the time of executing this document, any claim 
against your estate. 

I declare under penalty of perjury that the person who signed or acknowledged 
this document is persona 11 y known to me to be the pri nci pa 1 , that the pri nci pa 1 
signed or acknowledged this durable power of attorney in my presence, that the 
principal appears to be of sound mind and under no duress, fraud, or undue 
influence, that I am not the person appointed as attorney in fact by this document, 
and that I am not a health care provider; an employee of a health care provider; the 
operator of a long-term care facility; an employee of an operator of a long-term 
care facility; the principal's spouse; a person related to the ~ principal by 
blood or adoption; a person entitled to inherit any part of the principal's estate 
upon death; nor a person who has, at the time of executing this document, any claim 
against the principal's estate. 

Signature: ______ _ 
Print Name: -----­
Date:---------Signature: ______ _ 
Print Name:-----­
Date:---------

Residence Address: -------

Residence Address: -------

10. ACCEPTANCE OF APPOINTMENT OF POWER OF ATTORNEY. I accept this appointment 
and agree to serve as agent for health care decisions. I understand I 
have a duty to act consistently with the desires of the principal as 
expressed in this appointment. I understand that this document gives me 
authority over health care decisions for the principal only if the 
principal becomes incapable. I understand that I must act in good faith 
in exercising my authority under this power of attorney. I understand 
that the principal may revoke this power of attorney at any time in any 
manner. 

If I choose to withdraw during the time the principal is competent I 
must notify the principal of my decision. If I choose to withdraw when 
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the principal is incapable of making the principal's health care 
decisions, I must notify the principal's physician. 

(Signature of agent/date) 

(Signature of alternate agent/date) 

Approved March 26, 1993 
Filed March 26, 1993 
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CHAPTER 253 

SENATE BILL NO. 2180 
(Education Committee) 

HEALTH AND SAFETY 

(At the request of the Superintendent of Public Instruction) 

INNOCULATION OF HOME-BASED STUDENTS 

AN ACT to amend and reenact subsection 1 of section 23-07-17.1 of the North Dakota 
Century Code, relating to innoculation required before admission to school. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Subsection 1 of section 23-07-17.1 of the North Dakota 
Century Code is amended and reenacted as follows: 

1. No child may be admitted to any public, private, or parochial school, or 
day care center, child care facility, headstart program, or nursery school 
operating in North Dakota or be supervised through home-based instruction 
unless such child's parent or guardian presents to the institution 
authorities a certification from a licensed physician or authorized 
representative of the state department of health and consolidated 
laboratories that such child has received immunization against diphtheria, 
pertussis, tetanus, measles, rubella (German measles), mumps, and 
poliomyelitis. In the case of a child receiving home-based instruction, 
the child's parent or legal guardian shall file the certification with the 
superintendent of public instruction. 

Approved March 10, 1993 
Filed March 11, 1993 
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CHAPTER 254 

HOUSE BILL NO. 1383 
(Representatives Svedjan, Rydell, Kerzman, Goffe) 

(Senators Traynor, DeMers) 

HIV TESTING 

883 

AN ACT to create and enact four new subsections to section 23-07.5-01 and six new 
subsections to section 23-07.5-02 of the North Dakota Century Code, relating 
to testing for the human immunodeficiency virus. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. Four new subsections to section 23-07.5-01 of the North Dakota 
Century Code are created and enacted as follows: 

"Emergency medical services provider" means a firefighter, peace officer, 
or other person trained and authorized by law or rule to render emergency 
medical assistance or treatment. 

"Personal physician" means the physician designated by a patient as the 
patient's primary physician or if no physician has been designated or the 
designated physician is unable to make a detennination as to whether a 
significant exposure has occurred, the patient's primary attending 
physician. The tenn means the local health officer having jurisdiction in 
the area the significant exposure has allegedly occurred if the patient 
has no attending physician or designated primary physician. 

"Significant exposure" means: 

a. Contact of broken skin or mucous membrane with a patient's blood or 
bodily fluids other than tears or perspiration; 

b. The occurrence of a needle stick or scalpel or instrument wound in the 
process of caring for a patient; or 

c. Exposure that occurs by any other method of transmission defined by 
the state department of health and con sol ida ted 1 aboratori es as a 
significant exposure. 

"Universal precautions" means measures that a health care provider, 
emergency medical services provider, or a person rendering aid under 
chapter 32-03.1, takes in accordance with recommendations of the federal 
centers for disease control and prevention concerning human 
immunodeficiency virus transmission in health care settings. 

SECTION 2. A new subsection to section 23-07.5-02 of the North Dakota Century 
Code is created and enacted as follows: 

A health care provider, emergency medical services provider, or a person 
rendering aid under chapter 32-03.1 who provides care to a patient or 
handles or processes specimens of body fluids or tissues of a patient and 
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who has had a significant exposure with the patient may subject the 
patient's blood to a test for the presence of the human immunodeficiency 
virus, without the patient's consent, if all of the following apply: 

a. A sample of the patient's blood has been drawn for other purposes and 
is available to be used to test for the presence of the human 
immunodeficiency virus. 

b. The patient's personal physician, based on information provided to the 
physician, determines and certifies in writing that the individual has 
had a significant exposure. The certification must accompany the 
request for testing and disclosure. 

c. The patient is capable of consenting when the test is requested, has 
been given an opportunity to be tested with consent, and has not 
consented. 

d. Before testing, the patient is informed, while competent and 
conscious, that the patient's blood may be tested for the presence of 
human immunodeficiency virus; that the test results may be disclosed 
to no one including the patient without the patient's consent, except 
to the individual who has had a significant exposure; that if the 
individual who has had a significant exposure knows the identity of 
the patient, that individual may not disclose the identity to any 
other person except for the purpose of having the test performed; and 
that a record of the test results may be placed in the individual's 
medical record, and if not in the medical record, may be kept only if 
the record does not reveal the patient's identity. A person who 
discloses the identity of a patient under this Act is guilty of a 
class C felony. Each individual who has had a significant exposure 
and to whom test results are disclosed must first sign a document 
indicating that individual 's.understanding that the individual may not 
disclose the information and that disclosing the information 
constitutes a class C felony. 

SECTION 3. A new subsection to section 23-07.5-02 of the North Dakota Century 
Code is created and enacted as follows: 

A patient who has received care from a health care provider, emergency 
medical services provider, or a person rendering aid under chapter 32-03.1 
and who has had a significant exposure with the provider may subject the 
provider's blood to a test for the presence of the human immunodeficiency 
virus, without the provider's consent, if all of the following apply: 

a. A sample of the provider's blood has been drawn for other purposes and 
is available to be used to test for the presence of the human 
immunodeficiency virus. 

b. A physician, based on information provided to the physician, 
determines and certifies in writing that the patient has had a 
significant exposure. The certification must accompany the request 
for testing and disclosure. 
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c. The provider is capable of consenting when the test is requested, has 
been given an opportunity to be tested with consent, and has not 
consented. 

d. Before testing, the provider is informed, while competent and 
conscious, that the provider's blood may be tested for the presence of 
human immunodeficiency virus; that the test results may be disclosed 
to no one including the provider without the provider's consent, 
except to the patient who has had a significant exposure; that if the 
patient who has had a significant exposure knows the identity of the 
provider, that patient may not disclose the identity to any other 
person except for the purpose of having the test performed; and that a 
record may be kept of the test results only if the record does not 
reveal the provider's identity. A person who discloses the identity 
of the provider or otherwise breaches the confidentiality requirements 
of this subsection is guilty of a class C felony. Each patient who 
has had a significant exposure and to whom test results are disclosed 
must first sign a document indicating that patient's understanding 
that the patient may not disclose the information and that disclosing 
the information constitutes a class C felony. 

SECTION 4. A new subsection to section 23-07.5-02 of the North Dakota Century 
Code is created and enacted as follows: 

If a person who is the subject of a reported significant exposure is 
unconscious or incapable of giving informed consent for testing under this 
section, that consent may be obtained in accordance with section 23-12-13. 
If a person who is the subject of a reported si gni fi cant exposure dies 
without an opportunity to consent to testing prior to admission to, or 
discharge or release from, the facility that received that person, testing 
for the presence of any contagious disease must be conducted. 

SECTION 5. A new subsection to section 23-07.5-02 of the North Dakota Century 
Code is created and enacted as follows: 

Any testing done pursuant to section 2, 3, or 4 of this Act may be 
conducted in the most expedient manner possible. An individual who has 
had a significant exposure, upon receiving certification of the 
significant exposure as required by subdivision b of section 2 or 
subdivision b of section 3 of this Act, may petition an appropriate 
district court for issuance of an order directing the patient or provider 
with whom the individual had a significant exposure to have blood drawn to 
be tested for the presence of the human immunodeficiency virus if a 
previously drawn blood sample is not available for testing. The court 
shall hold a hearing on the petition within five days of the date the 
court receives the petition. The record of any court hearing conducted 
under this subsection is confidential. The court may issue an order 
requiring testing under this subsection only if: 

a. The patient or provider has been requested to consent to testing and 
has refused to be tested and a sample of the patient's or provider's 
blood is not available to be used to test for the human 
immunodeficiency virus; 
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b. The court finds clear and imminent danger to the public health or the 
health of the person petitioning for the testing and the person has 
demonstrated a compelling need for the test which cannot be 
accommodated by other means; 

c. The petition substitutes a pseudonym for the true name of the person 
to be tested; 

d. The court provides the person to be tested with notice and reasonable 
opportunity to participate in the proceeding if the person is not 
already a party to the proceeding; 

e. The proceedings are conducted in camera unless the subject of the test 
agrees to a hearing in open court; and 

f. The court imposes appropriate safeguards against unauthorized 
disclosure which must specify the persons who have access to the 
information, the purposes for which the information may be used, and 
appropriate prohibition on future disclosure. 

SECTION 6. A new subsection to section 23-07.5-02 of the North Dakota Century 
Code is created and enacted as follows: 

A person may request two tests after a significant exposure.· The first 
test may be requested within ten days after a significant exposure, and 
the second test may be requested not earlier than five months, nor later 
than six months, after a significant exposure. The tested person must 
provide a blood sample within twenty-four hours after the first request 
and within seventy-two hours after the second request, subject to the 
provisions of this chapter. 

SECTION 7. A new subsection to section 23-07.5-02 of the North Dakota Century 
Code is created and enacted as follows: 

A health care provider who subjects a patient to a significant exposure 
must notify the patient of the exposure. A health care provider 
witnessing a significant exposure may report the exposure pursuant to any 
appropriate facility or employer guidelines that the provider may be 
subject. The knowing failure to inform a patient of a significant 
exposure or refusal to submit to testing as required under this chapter 
may be considered by a health care provider's licensing board to 
constitute conduct that may subject the licensee to disciplinary action. 

Approved April 20, 1993 
Filed April 20, 1993 
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CHAPTER 255 

SENATE BILL NO. 2285 
(Senators Wogsland, DeMers, Freberg) 

(Representatives Cleary, Rydell, Svedjan) 

AIDS TESTING DEFENDANTS 

887 

AN ACT to provide for the medical testing of a sex offense defendant for sexually 
transmitted diseases and the human immunodeficiency virus; to create and enact 
a new subdivision to subsection 1 of section 23-07.5-05 of the North Dakota 
Century Code, relating to disclosure of test results; and to provide a 
penalty. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. Court-ordered sexual offense medical testing. The court may order 
any defendant charged with a sex offense under chapter 12.1-20 and any alleged 
juvenile offender with respect to whom a petition has been filed in a juvenile court 
alleging violation of chapter 12.1-20 to undergo medical testing to determine 
whether the defendant or alleged juvenile offender has any sexually transmitted 
diseases, i ncl udi ng .a test for infection with the human immunodeficiency virus or 
any other identified positive agent of acquired immunodeficiency syndrome. The 
court may not order a defendant charged with violating section 12.1-20-10, 
12.1-20-12.1, or 12.1-20-13 or an alleged juvenile offender with respect to when a 
petition has been filed in a juvenile court alleging violation of section 
12.1-20-10, 12.1-20-12.1, or 12.1-20-13 to undergo the testing authorized by this 
section. The court may order the testing only if the court receives a petition from 
the alleged victim of the offense or from the prosecuting attorney if the alleged 
victim has made a written request to the prosecuting attorney to petition the court 
for an order authorized under this section. On receipt of a petition, the court 
shall determine, without a hearing, if probable cause exists to believe that a 
possible transfer of a sexually transmitted disease or human immunodeficiency virus 
took p 1 ace between the defendant or a 11 eged j uveni 1 e offender and the a 11 eged 
victim. If the court determines probab 1 e cause exists, the court shall order the 
defendant or alleged juvenile offender to submit to testing and that a copy of the 
test results be released to the defendant's or alleged juvenile offender's physician 
and each requesting victim's physician. The physicians for the defendant or alleged 
juvenile offender and requesting victim must be specifically named in the court 
order, and the court order must be served on the physicians before any test. 

SECTION 2. Testing procedures - Results of test - Penalty. 

1. If testing is ordered by a court under section 1 of this Act, only a 
health care provider, blood bank, blood center, or plasma center may 
obtain a specimen of bodily fluids or tissues for the purpose of testing. 

2. The court shall order that the specimen be transmitted to a 1 icensed 
medica 1 1 aboratory and that tests be conducted for medically accepted 
indications of exposure to or infection by acquired immunodeficiency 
syndrome virus, acquired immunodeficiency syndrome-related conditions, and 
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sexually transmitted diseases for which medically approved testing is 
readily and economically available as determined by the court. 

3. Notwithstanding section 23-07.5-03, the 1 aboratory sha 11 send a copy of 
the test results to the physicians designated in the court order, who 
shall then release the test results to the defendant or alleged juvenile 
offender and each requesting victim as designated in the court order. The 
court order must be served on the physicians before any test. The 
laboratory also shall send a copy of test results that indicate exposure 
to or infection by acquired immunodeficiency syndrome virus, acquired 
immunodeficiency syndrome-related conditions, or other sexually 
transmitted diseases to the state department of health and consolidated 
laboratories. 

4. Every copy of the test results must include the following disclaimer: 

The testing was conducted in a medically approved manner, but tests 
cannot determine exposure to or infection by acquired immunodeficiency 
syndrome or other sexually transmitted diseases with absolute 
accuracy. Anyone receiving this test result should continue to 
monitor their own health and should consult a physician as 
appropriate. 

5. The court shall order all persons, other than the test subject, who 
receive test results pursuant to section 1 of this Act, to maintain the 
confidentiality of personal identifying data relating to the test results 
except for disclosure that may be necessary to obtain medical or 
psychological care or advice. A person who intentionally discloses the 
results of any test in violation of this subsection and thereby causes 
bodily or psychological harm to the subject of the test is guilty of a 
class C felony. 

6. The specimens and the results of tests ordered pursuant to section 1 of 
this Act are not admissible evidence in any civil, criminal, or juvenile 
proceeding. 

7. Any person who performs testing, transmits test results, or discloses 
information pursuant to this Act is immune from civil liability for any 
action undertaken in accordance with this Act, except for an act or 
omission that constitutes gross negligence. 

8. The county in which the alleged violation of chapter 12.1-2El occurred 
shall pay for the testing. A defendant who is convicted of the offense 
shall reimburse the county for the costs of testing. 

SECTION 3. A new subdivision to subsection 1 of section 23-07.5-05 of the 
North Dakota Century Code is created and enacted as follows: 

A person who receives test results under section 2 of this Act. 

Approved April 12, 1993 
Filed April 12, 1993 
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CHAPTER 256 

HOUSE BILL NO. 1031 
(Legislative Council) 

(Interim Budget Committee on Long-Term Care) 

BASIC CARE FACILITY ADMISSIONS 

889 

AN ACT to create and enact a new section to chapter 23-09.3 of the North Dakota 
Century Code, relating to admission of individuals to basic care facilities; 
and to amend and reenact section 23-09.3-01 of the North Dakota Century Code, 
relating to definitions concerning basic care facilites. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 23-09.3-01 of the North Dakota Century Code is 
amended and reenacted as follows: 

1 23-99.3-91. Basi e eal"e fae i 1i ty Defi11ed Definitions. As used in this 
chapter, the tel"'ll "ilasie: 

L. "Basic care facility" means aAy Jllaee a residence, not licensed under 
chapter 23-16 by the department 8f health aAe e8AS8lieatee lail81"at81"ies, 
hel"eiAaftel" PefePPee t8 as the eeJlal"tffieAt, ~Aeel" ehajltel" 23 16, 8Jlet'atee 
ily aAy Jlet'seA, i f\Stit~ti ef\, et'§af\i zati ef\, et' Jll"i vate at" Jl~Bl i e 
E81"Jl81"ati 8A, i fl 11hi ell, that provides room and board to five or more 
individuals who are not related by blood or marriage to the owner or 
manager of the Jll aee, ape l"eeei vee, kejlt, aAe Jll"8't'i eee '1/i th f88e, 
sheltel", aAe eal"e f81" hil"e 81" eeffiJleAsati8A. 6at'e fel" hil"e 81" e8ffilleAsati8A 
t8 assist Pesi eeAts 'n'i th f~Aeti 8Aal iffiJlai l"'lleAts i Ael ~ees 1"8~ti Ae 
ffiai AteAaAee aAe St:IJlJl81"ti ve eal"e 'll'i th aetiviti es 8f eai 1 y li vi A§ aAe 
iAStl"t:lffieAtal aeti·1ities ef eaily liviA§ '1/Aieh Aeee FISt ae Jli"8Vieee iA aA 
i Astitt:tti 8Aal setti A§ ay tPai Aee aAe ski 11 ee ffieei eal Jlei"S8AAel, eaA ile 
adffii Ai stet'ee •1ith81:1t af\y Jl8ssi ill e hal"ffi te the health 8f the i Aei ·1i e~:~al i A 
eat'e, aAe has Ae si§AifieaAt l"elati8Ashill t8 ffieeieal eal"e 8f aAy tyJle. 
AAy jllaee that assists its !"esieeAtS llith ilalldfl§, et'eSSlfl§, 8t' teilet 
~:~sage, 81" 'll'hieh Jll"8ffi8tes S1:1Jlel"visi8A 8f Jlei"S8A, 81" whieh effijlleys aAy staff 
t8 aie PesieeAts iA aeeiti8A t8 e88lts 81" fflaies fel" eleaAiA!J, is eeAsieepee 
te ile a ilasi e eat'e faei 1 i ty st:tilj eet te t'e!Jtll ati 8A ily the eejlal"tffieAt 
residence and who, because of impaired capacity for independent 1 i vi ng, 
reguire health. social. or personal care services. but do not reguire 
regular twenty-four-hour medical or nursing services. 

£.,_ "Department" means the department of health and consolidated laboratories. 

J..,_ "Services" includes responsibility for resident health and safety. 
assistance with activities of daily living and instrumental activities of 

1 NOTE: Section 23-09.3-01 was also amended by section 106 of Senate Bill No. 2223, 
chapter 54. 
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daily living, provision of leisure, recreational, and therapeutic 
activities, superv1s1on of nutritional needs. and medication 
administration. 

SECTION 2. A new section to chapter 23-09.3 of the North Dakota Century Code 
is created and enacted as follows: 

Admission of residents to basic care facility - Restrictions. A basic care 
faci 1 i ty may admit and retain only an i ndi vi dual for whom the faci 1 i ty provides, 
directly or through contract, appropriate services within the facility to attain or 
maintain the individual at the individual's highest practicable level of 
functioning. A basic care facility may admit or retain only an individual whose 
condition and abilities are consistent with the ·National Fire Protection 
Association 101 Life Safety Code requirements. 

Approved March 16, 1993 
Filed March 16, 1993 
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CHAPTER 257 

SENATE BILL NO. 2457 
(Senator Schoenwald) 

HOUSING AUTHORITY COMMISSIONERS 

891 

AN ACT to amend and reenact section 23-11-05 of the North Dakota Century Code, 
relating to eligibility of housing authority commissioners. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 23-11-05 of the North Dakota Century Code is 
amended and reenacted as follows: 

23-11-85. Co11111issioners of authority - Appointment, qualifications, tenure, 
compensation. When the governing body of a city adopts a resolution, declaring 
there is need for a housing authority, it promptly shall notify the mayor of such 
adoption. Upon receiving such notice, the mayor shall appoint five persons as 
commissioners of the authority created for said city. When the governing body of a 
county adopts a resolution declaring there is need for a housing authority, said 
body shall appoint five persons as commissioners of the authority created for said 
county. The commissioners who are first appointed must be designated to serve for 
terms of one, two, three, four, and five years, respectively, from the date of their 
appointment, and thereafter, each commissioner must be appointed for a term of 
office of five years except that all vacancies must be filled for the unexpired 
term. N8 e81ffi1j ssj 8AeP 8f aA atttA8Pity Ala) ee aA 8ffj eeP 81" el!lj31 8yee 8f tl:le eity 81" 
e8ttl'lty f8P 111:ljel:l tl:le atttl:lePity is ePeatea. A commissioner shall hold office until 
ft+s ~ successor has been appointed and has qualified. A certificate of the 
appointment or reappointment of any commissioner must be filed with the auditor of 
the city or county, as the case may be, and such certificate is conclusive evidence 
of the due and proper appointment of such commissioner. A commissioner may receive 
ten dollars a day for each day necessarily devoted to the work of ft+s the office 
and fle is entitled to the necessary expenses, including traveling expenses, 
incurred in the discharge of ft+s those duties. The per diem compensation provided 
for in this section may not exceed three hundred dollars in any one fiscal year. 

Approved March 25, 1993 
Filed March 26, 1993 
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CHAPTER 258 

HOUSE BILL NO. 1240 
(Representatives Gonman, Hagle, Mahoney) 

(Senators Freborg, Graba, Mushik) 

HEALTH AND SAFETY 

HOUSING AUTHORITY CERTIFICATES AND VOUCHERS 

AN ACT to create and enact a new subsection to section 23-11-11 of the North Dakota 
Century Code, relating to the powers of housing authorities; and to amend and 
reenact section 54-17-07.6 of the North Dakota Century Code, relating to the 
acceptance of grants, contributions, loans, and other aid by the state housing 
finance agency. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. A new subsection to section 23-11-11 of the North Dakota Century 
Code is created and enacted as follows: 

To exercise within its area of operation the authority granted to· the 
industrial commission under section 54-17-07.6. 

SECTION 2. AMENDMENT. Section 54-17-07.6 of the North Dakota Century Code is 
amended and reenacted as follows: 

54-17-97.6. Acceptance of grants, contributions, loans, or other aid. Acting 
in its capacity as a state housing finance agency, the industrial commission 4-s 
a~tAePizea te mgy contract for, accept, and administer any grant, contribution, or 
loan of funds, property, or other aid in any form from the federal government or 
from any other source, and ~ mgy do all things necessary to qualify for any grant, 
contribution, or loan under any federal program, including those things necessary to 
qualify for assistance under the federal housing programs in effect from time to 
time. A housing authority established under chapter 23-11 which elects to exercise 
the authority granted to the industrial commission under this section preempts the 
industrial commission from acting with regard to housing certificates and vouchers 
within the area of operation of that housing authority. A local housing authority 
may elect to exercise the authority granted to the industrial commission under this 
section only within two years of the effective date of this Act. For transition of 
housing certificates and vouchers, a local housing authority that elects to exercise 
the authority granted to the industrial commission and that would administer three 
hundred or more units of certificates and vouchers administered by the industria 1 
commission sha 11 agree to accept a rate of seventy percent of the tota 1 contract 
administrative fees for the affected certificates and vouchers for two years of the 
effective date of this Act or until all local housing authorities in the state have 
entered into the admi ni strati on of their certificates and vouchers, whichever is 
sooner. The remaining thirty percent of the fees remain with the industrial 
commission until that time to assure the provision of housing services to rural 
areas until local administration is implemented. 

Approved April 2, 1993 
Filed April 2, 1993 
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CHAPTER 259 

HOUSE BILL NO. 1246 
(Representatives Kretschmar, Wentz) 

CHILD CARE FACILITY SMOKING BAN 

893 

AN ACT to create and enact a new section to chapter 50-11.1 of the North Dakota 
Century Code, relating to prohibiting smoking in child care facilities; and to 
amend and reenact section 23-12-10 of the North Dakota Century Code, relating 
to designation of smoking areas. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 23-12-10 of the North Dakota Century Code is 
amended and reenacted as follows: 

23-12-18. Designation of smoking areas. EvePy plaee ef JlttBlie assemBly is 
a A a Pea 11AePe s111eki A§ Smoking is not penni tted outside of designated smoking areas 
in places of public assembly as provided in this section. Smoking areas Rlt:t5f: ~ 
be designated BY tAe JlP8JlPieteP eP etAel" pepseA 11it~ only by proprietors of 
privately owned buildings or by public officials having general supervisory 
responsibility e·,·ep t~e plaee ef JlttBlie assemely, eMeept for government buildings. 
No smoking area may be designated in a place in which smoking is prohibited by the 
state fire marshal, BY et~eP ge·lePAiAg la·,., Pttle, el" eP~iAaAee, eP BY eel"pel'ate el' 
Jll'ivate pelie.-,. A sign must be posted in any designated smoking area which states 
"Designated Smoking Area" or words to that effect. 

Except as otherwise provided, designated smoking areas in a place of public 
assembly may not occupy more than fifty percent of the total area available to the 
public and must be situated to minimize smoke drift. The proprietor of a food 
establishment with the seating capacity for fifty or more persons may temporarily, 
during the course of daily business, expand the designated smoking area beyond fifty 
percent of the total available area if the smoking area becomes fully occupied and 
the additional space needed for the expansion is vacant or available. 

SECTION 2. A new section to chapter 50-11.1 of the North Dakota Century Code 
is created and enacted as follows: 

Smokina orohibited in certain facilities. Smoking is not permitted in an 
early childhood facility at any time during which a child who receives early 
chi 1 dhood services from that faci 1 i ty is present and receiving services at that 
facility. 

Approved April 1, 1993 
F i 1 ed April 2, 1993 



894 CHAPI'ER 260 

CHAPTER 260 

SENATE BILL NO. 2315 
(Senators DeMers, Mushik, Lips) 

(Representatives Kerzman, Price, Rydell) 

HEALTH AND SAFETY 

HEALTH CARE INFORMED CONSENT 

AN ACT to amend and reenact section 23-12-13 and subsection 2 of section 30.1-28-12 
of the North Dakota Century Code, re 1 at i ng to persons authorized to provide 
informed consent to health care for incapacitated persons and the genera 1 
powers of a guardian. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 23-12-13 of the North Dakota Century Code is 
amended and reenacted as follows: 

23-12-13. Persons authorized to provide informed consent to health care for 
incapacitated persons - Priority. 

1. Informed consent for health care for a minor patient or a patient who is 
determined by a physician to be an incapacitated person, as defined in 
subsection 2 of section 30.1-26-01, and unable to consent may be obtained 
from a person authorized to consent on behalf of the patient. Persons in 
the following classes and in the following order of priority are 
authorized to provide informed consent to hea 1 th care on beha 1 f of the 
patient: 

a. The appointed guardian or custodian of the patient, if any; 

b. The individual, if any, to whom the patient has given a durable power 
of attorney that encompasses the authority to make health care 
decisions; 

c. The patient's spouse who has maintained significant contacts with the 
incapacitated person; 

d. Chi 1 dren of the patient who are at 1 east eighteen years of age and 
who have maintained significant contacts with the incapacitated 
person; 

e. Parents of the patient, including a stepparent who has maintained 
significant contacts with the incapacitated person; 

f. Adult brothers and sisters of the patient who have maintained 
significant contacts with the incapacitated person; 

g. Grandparents of the patient who have maintained significant contacts 
with the incapacitated person; 
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h. Grandchildren of the patient who are at least eighteen years of age 
and who have maintained significant contacts with the incapacitated 
person; or 

i. A close relative or friend of the patient who is at least eighteen 
years of age and who has maintained significant contacts with the 
incapacitated person. 

2. A physician seeking informed consent for proposed health care for a minor 
patient or a patient who is an incapacitated person and is unable to 
consent must make reasonable efforts to locate and secure authorization 
for the health care from a competent person in the first or succeeding 
class identified in subsection 1. If the physician is unable to locate 
such person, authorization may be given by any person in the next class in 
the order of descending priority. A person identified in subsection 1 may 
not provide informed consent to health care if a person of higher priority 
has refused to give such authorization. 

3. Before any person authorized to provide informed consent pursuant to this 
section exercises that authority, the person must first determine in good 
faith that the patient, if not incapacitated, would consent to the 
proposed health care. If such a determination cannot be made, the 
decision to consent to the proposed health care may be made only after 
determining that the proposed health care is in the patient's best 
interests. 

4. No person authorized to provide informed consent pursuant to this section 
may provide consent for sterilization, abortion, or psychosurgeryt or for 
admission to a state mental health facility ePa see1:1PeEI I:IAit ef a 
leA§ tePm eaPe faeility for a period of more than forty-five days without 
a mental health proceeding or other court order . 

.2...,_ If a patient who is determined by a physician to be an incapacitated 
person, or a person interested in the patient's welfare, ob.i ects to a 
determination of incapacity made pursuant to this section, a court hearing 
pursuant to chapter 30.1-28 must be held to determine the issue of 
incapacity. 

SECTION 2. AMENDMENT. Subsection 2 of section 30.1-28-12 of the 1991 
Supplement to the North Dakota Century Code is amended and reenacted as follows: 

2. To the extent that it is consistent with the terms of an order by a court 
of competent jurisdiction, the guardian is entitled to custody of the 
person of the ward and may establish the ward's place of residence within 
or without this state. However, no guardian may voluntarily admit a ward 
to a mental health facility, or state institution, eP see1:1PeEI I:IAit ef a 
1 BA§ tePffl eape faeil i ty for a period of more than forty-five days without 
a mental health commitment proceeding or other court order. 
Notwithstanding the other provisions of this subdivision, the guardian may 
readmit a ward to a mental health facility, or a state institution~ 
see1:1Pea I:IAit ef a leA§ tePffl eape faeility within sixty days of discharge 
from that institution, if the original admission to the facility, or 
institution, eP I:IAit had been authorized by the court. 

Approved March 25, 1993 
Filed March 26, 1993 
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CHAPTER 261 

HOUSE BILL NO. 1027 
(Legislative Council) 

(Interim Budget Committee on Human Services) 

ADA COMPLIANCE 

HEALTH AND SAFETY 

AN ACT to provide for accessibility standards for buildings and facilities subject 
to the federal Americans with Disabilities Act of 1990 and to require notice 
of application of federal accessibility guidelines to construction projects; 
to amend and reenact section 23-13-04, subsection 9 of section 39-01-15, and 
section 48-02-19 of the North Dakota Century Code, re 1 at i ng to doors and 
parking spaces and compliance with Americans with Disabilities Act guidelines; 
and to repeal sections 23-13-12, 23-13-13, and 40-31-01.1 of the North Dakota 
Century Code, relating to toilet stalls, toilet rooms, and ramped curbing. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 23-13-04 of the North Dakota Century Code is 
amended and reenacted as follows: 

23-13-94. Doors of public buildings - Construction. All doors of ingress and 
egress in all schoo 1 houses and churches within the 1 i mi ts of any city and in all 
other buildings used for public assemblages of any character in this state, 
including theaters, public halls, city halls, courthouses, factories, hotels, and 
all other public buildings wherein numbers of persons are employed or are in the 
habit of meeting together for any purpose, must be so constructed as to conform with 
the requirements of the state building code as provided in chapter 54-21.3 and the 
Americans with Disabilities Act Accessibility Guidelines for Buildings and 
Facilities as contained in the appendix to title 28. Code of Federal Regulations. 
part 36 [28 CFR 36]. 

1 SECTION 2. AMENDMENT. Subsection 9 of section 39-01-15 of the 1991 
Supplement to the North Dakota Century Code is amended and reenacted as follows: 

9. Whenever any public or private entity designates parking spaces for use by 
motor vehicles operated by mobility-impaired persons, those reserved 
spaces must comply with the requirements of l.mePieal'l ~·atieP!al StaAaaPas 
A117.1 1986 the Americans with Disabilities Act Accessibility Guidelines 
for Buildings and Facilities as contained in the appendix to title 28. 
Code of Federal Regulations. part 36 [28 CFR 36] and must be indicated by 
blue paint on the curb or edge of the paved portion of the street or 
parking lot adjacent to the space. In addition to blue paint, each 
reserved space must be indicated by an official sign approved by the 
director bearing the internationally accepted symbol of access for the 
mobility impaired. The sign must indicate that unauthorized use of the 

1 NOTE: Section 39-01-15 was also amended by section 1 of Senate Bill No. 2130, 
chapter 376. 
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space is a nonmoving violation for which a fee of one hundred dollars must 
be imposed. For particular events, a public or a private entity may 
reserve additional parking spaces for use by motor vehicles operated by 
mobility-impaired persons. In that case, each temporarily reserved space 
must be indicated by a sign or other suitable means. A sign indicating 
that a space is reserved for the mobility impaired and blue paint on the 
curb or edge of the paved portion of the street or parking lot adjacent to 
the space, unless the space is a temporary mobility-impaired parking 
space, is sufficient basis for the enforcement of this section. A law 
enforcement officer shall enforce this section in any parking 1 ot or 
parking facility, whether publicly or privately owned. 

SECTION 3. AMENDMENT. Section 48-02-19 of the 1991 Supplement to the North 
Dakota Century Code is amended and reenacted as follows: 

48-92-19. Public buildings and facilities te be Hsable by physieally 
disabled Aeeess peqHiPeMents - Statement of compliance with accessibility 
qui de 1 i nes. All J'H:iBli e Bl:li 1 Eli fi!IS aAEI faei li ties eeAstl"l:leteEI, i f1 ·,.·i'!el e 81" i f1 J:'lal"t, 
fl"em f1:1F1Eis ef tile state el" ef its f:'lelitieal SI:IBEiivisieAs aAEI Bl:lilEiiAgs leased By 
state ageAeies, Elef:'lal"tmeAts, 81" iAstit~:~tieAs ml:lst Be aeeessiBle te, aAEI ~:~saBle By, 
tile f:'lAysi eall y Eli saBl eEl i f1 aeeei"EiaAee 11i til tlli s seeti efl By J1:1l y 1, 1981, ··1itll tile 
fell e•.1i 1'1!1 exeef:'lti eAs: (1) i Asti tl:lti eAs I:IAEiel" tile Sl:lf:'lel"vi si efl aAEI eeAtl"el ef the 
Beai"EI ef lli gtlel" eE11:1eati 81'1 llli:ISt Be eeAstl"l:leteEI el" l"emeEiel eEl se as te make all 
f:'l1"8!11"al!ls effel"eEI ttlel"eiA aeeessiBle as l"eEjl:lil"eEI ifl this seetiefl BY J1:1ly 1, 1996; aAEI 
(2) al"eas, effiees, el" levels ef f:'li:IBlie Bl:lilEiiAgs Aet 1:1seEI fep aetivities ef:'Jefl te 
melllBel"s ef tile geAel"al f:'li:IBl i e. Ifl meeti 1'1!1 tile l"ef:ll:li l"emeAts ef tlli s seeti efl, f1:1ll 
eeAsi Elel"ati eA llll:lst Be gi'tefl te tile l:lfli fel"'!l feEiel"al aeeessi Bi li ty staAEiai"Eis. 
Ge•vei"Aifl!l State agencies and governing bodies of political subdivisions shall 
require a statement from ~ gny person el" f:'lel"seAs preparing the plans and 
specifications for ~ a public bui 1 ding or facility that, in the professional 
judgment of that person, the plans and specifications are in conformance with ~ 
~ the Americans with Disabilities Act Accessibility Guidelines for Buildings 
and Facilities as contained in the appendix to title 28. Code of Federal 
Regulations. part 36 [28 CFR 36], subject to the exception stated in section 4 of 
this Act. AEieEjl:late Sf:'laee fel" tile f:'lllysi eally Eli saBleEI te f:'lal"lt a1:1temeBil es Aeal" tile 
faei l i ty ld tAel:lt tile Aeeessi ty ef ei"8SSi fl!j a Stl"eet te peaell tile faei l i ty llli:ISt Be 
f:'ll"8'vi EleEI. All f:'lal"ld 1'1!1 Sf:'laees l"esel"teEI fel" 1:1se B) lll8tel" velli el es ef:'lel"ateEI B) el" fel" 
f:'lAysieally ElisaBleEI J:'lePseAs l!ll:lst Be ElesigAateEI By Bl1:1e f:'laiflt eA tile e1:11"B 81" eEige ef 
tile f:'laveEI f:'l81"tiefl ef tile f:'lal"kifl!l sf:'laee, as f:'ll"eviEieEI ifl seetiefl 39 91 15. All eity 
EI:IPBS aAEI el"esswalks at f:'ll"iAeif:'lal iAtel"seetieAs ifl tile vieiAity ef J:'li:IBlie Bl:lilEiiAgs 
m1:1st Be maEie ~:~saBle te f:'lel"seAs i f1 1•tleel ellai I"S. 

SECTION 4. Accessibility standards. Notwithstanding section 54-21.3-04, 
every building or facility sub.iect to the federal Americans with Disabilities Act of 
1990 [Pub. L. 101-336: 104 Stat. 327] must conform to the accessibility standards of 
the Americans with Di sabi 1 i ties Act Accessi bi 1 i ty Guidelines for Bui 1 dings and 
Facilities as contained in the appendix to title 28. Code of Federal Regulations. 
part 36 [28 CFR 36]. State and political subdivision entities may not claim the 
exceptions to the requirements that elevators be installed in certain buildings as 
those exceptions are stated in exception 1 to section 4.1.3(5) and in section 
4.1.6(1)(k)(i) in the Americans with Disabilties Act Accessibility Guidelines for 
Buildings and Facilities found in the appendix to 28 CFR 36. A structural change to 
an existing state or political subdivision building or facility is not required if 
another method is effective in achieving compliance with regulations adopted under 
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Public Law 101-336. A state agency or the governing body of a political subdivision 
shall require from any person preparing plans and specifications for a building or 
facility subject to the Americans with Disabilities Act of 1990 [Pub. L. 101-336; 
104 Stat. 327]. a statement that the plans and specifications are, in the 
professional judgment of that person, in conformance with the Americans with 
Disabilities Act Accessibility Guidelines for Buildings and Facilities found in the 
appendix to 28 CFR 36, subject to the exception stated in this section. A statement 
of conformance must be submitted to the office of intergovernmental assistance for 
recording. 

SECTION 5. Notice of federal accessibility guidelines required. A building 
permit issued under section 11-33-18. subsection 6 of section 40-05-02, or other 
similar grant of authority must contain the following statement: 

Federal law may require this construction project to conform with the 
Americans with Disabilities Act Accessibility Guidelines for Buildings and 
Facilities. 

SECTION 6. REPEAL. Sections 23-13-12, 23-13-13, and 40-31-01.1 of the North 
Dakota Century Code are repealed. 

Approved April 1, 1993 
Filed April 2, 1993 
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CHAPTER 262 

SENATE BILL NO. 2164 
(Human Services Committee) 

(At the request of the State Department of Health and 
Consolidated Laboratories) 

STATE HOSPITAL LICENSURE 

899 

AN ACT to amend and reenact section 23-16-01 of the North Dakota Century Code, 
relating to licensure requirements for the state hospital. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 23-16-01 of the North Dakota Century Code is 
amended and reenacted as follows: 

1 23-16-91. licensure of medical hospitals and state hospitals. After July 1, 
1947, no person, partnership, association, corporation, county or m~nicipal 
corporation, or agency thereof, which maintains and operates organized facilities 
for the diagnosis, treatment or care of two or more nonrelated persons suffering 
from illness, injury, or deformity, or where obstetrical or other care is rendered 
over a period exceeding twenty-four hours may be established, conducted, or 
maintained in the state of North Dakota without obtaining annually a license 
therefor in the manner hereinafter provided in sections 23-16-02 and 23-16-03. 
Chiropractic hospitals, sanatoriums, and hospitals such as those for unmarried 
mothers maintained and operated by the department of human services are not required 
to obtain a license under this chapter. !A tl'le ease ef l'les!litals lftaiAtaiAeEI aAEI 
&!lel"ateEI By tl'le state, tl'le state Ele!lal"tmeAt ef l'lealtl'l aAEI eeAsel i ElateEI 1 aBel"atel"i es 
~'las tl'le JOeS!19ASi Bi li ty ef i AS!leeti A§, l"eAEiel"i A§ eeAs~:~ltati eA sel"vi ee, aAEI 111ald A§ 
l"eeell'fileAEiati eAs eA !'Rases ef l'les!li tal aEimi Ai stl"ati eA eevel"eEI i A tl'le staAEiai"Eis 
!ll"em~:~l gat eEl By tl'le ~'leal tl'l ee~:~Aei 1. Tl'le state A9S!li tal 1 eeateEI at dame stellA ~~~ay alse 
eBtaiA aA aAAI:Ial lieeAse fl"em tl'le state Ele!lal"tmeAt ef l'lealtl'l aAEI eeAseliEiateEI 
laBel"atel"ies as !11"9\iEieEI fel" iA seetieAs 23 16 92 aAEI 23 16 93. 

In the case of emergency or transfer beds attached to and forming a part of a 
1 i censed medica 1 doctor's office, the state department of hea 1 th and consolidated 
laboratories has the right of inspection, but no license may be required under the 
provisions of this chapter when the number of such beds does not exceed four. 

Approved March 16, 1993 
Filed March 16, 1993 

1 NOTE: Section 23-16-01 was also amended by section 106 of Senate Bill No. 2223, 
chapter 54. 
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CHAPTER 263 

SENATE BILL NO. 2295 
(Senators Nalewaja, Lindaas, Solberg) 

(Representatives Mahoney, Rydell, Svedjan) 

HEALTH AND SAFETY 

HEALTH CARE PROVIDER COOPERATIVE AGREEMENTS 

AN ACT relating to cooperative agreements between health care providers; and to 
provide an appropriation. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. Definitions. In this Act, unless the context otherwise requires: 

1. "Cooperative agreement" means an agreement among two or more health care 
providers or third-party payers for the sharing, allocation, or referral 
of patients, personnel, instructional programs, support services and 
facilities, or medical, diagnostic, or laboratory facilities or procedures 
or other services traditionally offered by health care provide:s. 

2. "Department" means the department of health and consolidated laboratories. 

3. "Health care facility" means a facility licensed in this state as a 
hospital, nursing home, community-based residential care facility, mental 
health center, or sanatorium. 

4. "Health care provider" means any person licensed, registered, permitted, 
or certified by the department of health and consolidated laboratories to 
provide health care services in this state. 

5. "Third-party payer" means any insurer or other entity responsible for 
providing payment for health care services, including the workers 
compensation bureau, the comprehensive health association of North Dakota, 
and any self-insured entity. 

SECTION 2. Application for cooperative agreements - Departmental review. A 
health care provider may negotiate a cooperative agreement with another health care 
provider or third-party payer if the likely benefits resulting from the agreement 
outweigh the disadvantages attributable to a reduction in competition that may 
result from the agreement. The parties to a cooperative agreement may apply to the 
department for a certificate of public advantage governing the agreement. The 
application must include an executed copy of the cooperative agreement and must 
describe the nature and scope of the cooperation in the agreement and any 
consideration passing to any party under the agreement. The applicants shall file a 
copy of the application and related materials with the attorney general and the 
department. The department shall review the application and shall hold a public 
hearing on the application. The department shall grant or deny the application 
within ninety days of the date of filing of the application. The decision must be 
in writing and must set forth the basis for the decision. The department shall 
furnish a copy of the decision to the applicants, the attorney general, and any 
intervenor. Directors, trustees, or their representatives of a health care provider 
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or third-party payer who participate in the discussion or negotiation are inmune 
from civil actions or criminal prosecution for a violation of state or federal 
antitrust laws, unless the discussion or negotiation exceeds the scope authorized in 
this section. 

SECTION 3. Standards for certification. The department shall issue a 
certificate of public advantage for cooperative agreement if the department 
determines that the app 1 i cants have demonstrated by clear and con vi nci ng evidence 
that the likely benefits to health care consumers resulting from the agreement 
outweigh any disadvantages attributable to a reduction in competition that may 
result from the agreement. The department shall consult with the attorney general 
regarding its evaluation of any potential reduction in competition resulting from a 
cooperative agreement. 

1. In evaluating the potential benefits of a cooperative agreement to health 
care consumers, the department shall consider whether any of the following 
benefits may result from the cooperative agreement: 

a. Enhancement of the quality of health care services provided to 
residents of this state; 

b. Preservation of health care facilities in geographical proximity to 
the conmunities traditionally served by those facilities; 

c. Gains in the cost efficiency of services provided by the parties 
involved; 

d. Improvements in the utilization of health care resources and 
equipment; and 

e. Avoidance of dup 1. i cation of health care resources. 

2. The department's evaluation of any disadvantages attributable to any 
reduction in competition likely to result from the agreement may include 
the following factors: 

a. The extent of any likely adverse impact on the bargaining power of 
health maintenance organizations, preferred provider organizations, 
managed health care service agents, or other health care payers in 
negotiating payment and service arrangements with hospitals, 
physicians, allied health care professionals, or other health care 
providers; 

b. The extent of any reduction in competition among physicians, allied 
health professionals, other health care providers, or persons 
furnishing goods or services to or in competition with providers or 
third-party payers that is likely to result directly or indirectly 
from the cooperative agreement; 

c. The extent of any likely adverse impact on patients in the quality, 
availability, and price of health care services; and 

d. The availability of arrangements that are less restrictive to 
competition and achieve the same benefits or a more favorable balance 
of benefits to health care consumers over disadvantages attributable 
to any reduction in competition likely to result from the agreement. 
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SECTION 4. CertHicate termination. The department may, after notice and 
hearing, terminate a certificate of pub 1 i c advantage if the department determines 
that: 

1. The likely or actual benefits to health care consumers that result from a 
certified agreement no longer outweigh the disadvantages attributable to a 
potential reduction in competition resulting from the agreement; or 

2. Performance by the parties under the certified agreement does not conform 
to the representations made by the parties in the application or to the 
provisions of any conditions attached to the certificate of public 
advantage by the department at the time the application was granted. 

SECTION 5. Records. The depar·tment shall maintain all cooperative agreements 
for which the certificates of public advantage remain in effect. Any party to a 
cooperative agreement who terminates the agreement shall file a notice of 
termination with the department within thirty days after termination. 

SECTION 6. Investigation by attorney general. The attorney general, at any 
time after an application is filed under section 2 of this Act, may require by 
subpoena the attendance and testimony of witnesses and the production of documents 
in the county in which the applicants are located for the purpose of investigating 
whether the cooperative agreement satisfies the standards set forth in section 3 of 
this Act. The attorney general may seek an order from the district court compelling 
compliance with a subpoena issued under this section. 

SECTION 7. Cooperative agreement enjoined - Automatic stay - Standards for 
adjudication. The attorney general may seek to enjoin the operation of a 
cooperative agreement for which an application for certificate of public advantage 
has been filed by filing suit against the parties to the cooperative agreement in 
district court. The attorney genera 1 may file an action before or after the 
department acts on the application for a certificate, but the action must be brought 
no later than forty days following the department's approval of an application for 
certificate of public advantage. Upon the filing of the complaint, the department's 
certification, if previously issued, must be stayed and the cooperative agreement is 
of no further force un 1 ess the court orders otherwise or unt i 1 the action is 
concluded. The attorney general may apply to the court for ancillary temporary or 
preliminary relief necessary to stay the cooperative agreement pending final 
disposition of the case. In any action, the applicants for a certificate bear the 
burden of establishing by clear and convincing evidence that the likely benefits to 
health care consumers which result from the cooperative agreement outweigh any 
disadvantages attributable to a reduction in competition that may result from the 
agreement. The court shall review whether the agreement constitutes an unreasonable 
restraint of trade under state or federal law in assessing disadvantages 
attributable to a reduction in competition likely to result from the agreement. 

SECTION 8. Cance 11 at ion of a certificate of public advantage. If, at any 
time following the forty-day period specified in section 7 of this Act, the attorney 
general determines that, as a result of changed circumstances, the benefits to 
health care consumers which result from a certified agreement no longer outweigh the 
disadvantages attributable to a reduction in competition resulting from the 
agreement, the attorney genera 1 may fi 1 e suit in district court seeking to cancel 
the certificate of public advantage. In an action brought under this section, the 
attorney general has the burden of establishing by a preponderance of the evidence 



HEALTH AND SAFETY CHAPI'ER 263 903 

that, as a result of changed circumstances, the benefits to health care consumers 
which result from the agreement and the unavoidable costs of canceling the agreement 
are outweighed by disadvantages attributable to a reduction in competition resulting 
from the agreement. If the attorney general first establishes by a preponderance of 
the evidence that the department's certification was obtained as a result of 
material misrepresentation to the department or the attorney general as the result 
of coercion, threats, or intimidation toward any party to the cooperative agreement, 
the parties to the agreement bear the burden of establishing by clear and convincing 
evidence that the benefits to health care consumers which result from the agreement 
and the unavoidable costs of canceling the agreement are outweighed by disadvantages 
attributable to any reduction in competition resulting from the agreement. 

SECTION 9. Resolution by consent decree - Attorney fees. The district court 
may resolve any action brought by the attorney general under section 7 or 8 of this 
Act by entering an order that, with the consent of the parties, modif.ies the 
cooperative agreement. Upon the entry of the order, the parties to the cooperative 
agreement have the protection specified in section 10 of this Act and the 
cooperative agreement has the effectiveness specified in section 10 of this Act. If 
the attorney genera 1 prevails in an action under section 6, 7, or 8 of this Act, the 
attorney general is entitled to an award of the reasonable costs of the 
investigation or litigation and reasonable attorney fees, expert witness fees, and 
court costs incurred in litigation. 

SECTION 19. Effective certification - Validity - Application. A cooperative 
agreement for which a certificate of public advantage has been issued is a lawful 
agreement. If the parties to a cooperative agreement fi 1 e an application for a 
certificate of public advantage governing the agreement with the department, the 
conduct of the parties in negotiating a cooperative agreement is 1 awfu 1 conduct. 
This section does not immunize any person for conduct in negotiating a cooperative 
agreement for which an application for a certificate of public advantage is not 
filed. If the department or the district court determines that the applicants have 
not established by clear and convincing evidence that the likely benefits to health 
care consumers which result from a cooperative agreement outweigh any disadvantage 
attributable to a potential reduction in competition resulting from the agreement, 
the agreement is i nva 1 i d and has no force or effect. This section does not exempt 
hospitals or other health care providers from compliance with laws governing 
hospital cost reimbursement. This Act does not apply to any agreement among 
hospitals by which ownership or control over substantially all of the stock, assets, 
or activities of one or more previously licensed and operating hospitals is placed 
under the control of another licensed hospital or hospitals. Notwithstanding any 
provisions to the contrary, any improvements, construction, expansion, or 
acquisition of health care equipment or services approved as a condition of a 
cooperative agreement is not subject to laws governing certificate of need. 

SECTION 11. Assessment - Health care cooperative agreement fund. The 
department shall establish an assessment to be paid by each party to a cooperative 
agreement. The aggregate amount of the assessment for a cooperative agreement may 
not exceed forty thousand dollars. The parties shall pay the assessment to the 
department when the app 1 i cation for the cooperative agreement is submitted to the 
department. The department shall deposit the moneys received under this section in 
the health care cooperative agreement fund of the state treasury. 

SECTION 12. APPROPRIATION. There is hereby appropriated out of any moneys in 
the health care cooperative agreement fund, not otherwise appropriated, such amounts 
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as may be necessary to the department of health and consolidated laboratories for 
administering the cooperative agreements between health care providers and for 
reimbursement to the attorney general for expenses incurred for the biennium 
beginning July 1, 1993, and ending June 30, 1995. 

Approved April 20, 1993 
Filed April 20, 1993 
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CHAPTER 264 

SENATE BILL NO. 2346 
(Senators Mathern, Scherber) 

(Representatives Porter, Ring) 

WASTE MANAGEMENT PERMIT APPLICATIONS 

905 

AN ACT to create and enact a new section to chapter 23-20.3 and a new section to 
chapter 23-29 of the North Dakota Century Code, relating to the disclosure of 
certain violations of the law by applicants for waste management facility 
permits. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. A new section to chapter 23-20.3 of the North Dakota Century Code 
is created and enacted as follows: 

Disclosure of information before issuance, renewal, transfer, or major 
modification of permit. Before an application for the issuance, renewal, transfer, 
or major modification of a permit under this chapter may be granted, the applicant 
shall submit to the department a disclosure statement executed under oath or 
affirmation. The department shall verify and may investigate the information in the 
statement and shall deny an application for the issuance, renewal, transfer, or 
major modification of a permit if the applicant has intentionally misrepresented or 
concealed any material fact in a statement required under this section, a judgment 
of criminal conviction for violation of any federal or state environmental laws has 
been entered against the applicant within five years before the date of submission 
of the application, or the applicant has knowingly and repeatedly violated any state 
or federal environmental protection laws. The disclosure statement must include: 

1. The name and business address of the applicant. 

2. A description of the applicant's experience in managing the type of waste 
that will be managed under the permit. 

3. A description of every civil and administrative complaint against the 
applicant for the violation of any state or federal environmental 
protection law which has resulted in a fine or penalty of more than ten 
thousand dollars within five years before the date of the submission of 
the application. 

4. A description of every pending criminal complaint alleging the violation 
of any state or federal environmental protection law. 

5. A description of every judgment of criminal conviction entered against the 
applicant within five years before the date. of submission of the 
application for the violation of any state or federal environmental 
protection law. 

6. A description of every judgment of criminal conviction of a felony 
constituting a crime involving fraud or misrepresentation under the laws 
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of any state or of the United States which has been entered against the 
applicant within five years before the date of submission of the 
application. 

SECTION 2. A new section to chapter 23-29 of the North Dakota Century Code is 
created and enacted as follows: 

Disclosure of information before issuance, renewal, transfer, or major 
modification of permit. Before an application for the issuance, renewal, transfer, 
or major modification of a permit under this chapter may be granted, the applicant 
shall submit to the department a disclosure statement executed under oath or 
affirmation. The department shall verify and may investigate the information in the 
statement and shall deny an application for the issuance, renewal, transfer, or 
major modification of a permit if the applicant has intentionally misrepresented or 
concealed any material fact in a statement required under this section, a judgment 
of criminal conviction for violation of any federal or state environmental laws has 
been entered against the applicant within five years before the date of submission 
of the application, or the applicant has knowingly and repeatedly violated any state 
or federal environmental protection laws. The disclosure statement must include: 

1. The name and business addres1 of the applicant. 

2. A description of the applicant's experience in managing the type of solid 
waste that will be managed under the permit. 

3. A description of every civil and administrative complaint against the 
applicant for the violation of any state or federal environmental 
protection law which has resulted in a fine or penalty of more than ten 
thousand dollars within five years before the date of the submission of 
the application. 

4. A description of every pending criminal complaint alleging the violation 
of any state or federal environmental protection law. 

5. A description of every judgment of criminal conviction entered against the 
applicant within five years before the date of submission of the 
application for the violation of any state or federal environmental 
protection law. 

6. A description of every judgment of criminal conviction of a felony 
constituting a crime involving fraud or misrepresentation under the laws 
of any state or of the United States which has been entered against the 
applicant within five years before the date of submission of the 
application. 

Approved March 11, 1993 
Filed March 11, 1993 
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CHAPTER 265 

HOUSE BILL NO. 1116 
(Human Services Committee) 

(At the request of the State Department of Health and 
Consolidated Laboratories) 

POLLUTION RULES AND ASBESTOS ABATEMENT 

907 

AN ACT to create and enact a new subsection to section 23-25-03 of the North Oakota 
Century Code, relating to air pollution prevention rules; and to amend and 
reenact subsection 7 of section 23-25-01 and section 23-25-03.1 of the North 
Dakota Century Code, relating to asbestos workers and licensing of a·sbestos 
contractors and certification of asbestos workers. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

1 SECTION 1. AMENDMENT. Subsection 7 of section 23-25-01 of the North Dakota 
Century Code is amended and reenacted as follows: 

7. "Asbestos worker" means aA ell!~leyee el" ageAt ef aA aseestes eeAtl"aetel", 
el" a ~tteli e ell!~l eyee any person engaged in the abatement of more than 
three square feet [0.28 square meters] or three linear feet [0.91 meters] 
of friable asbestos material, except for individuals engaged in abatement 
at their private residence. 

SECTION 2. A new subsection to section 23-25-03 of the North Dakota Century 
Code is created and enacted as follows: 

Provide by rules any procedures necessary and appropriate to develop, 
implement. and enforce any air pollution prevention and control program 
established by the Federal Clean Air Act, as amended, and the authorities 
and responsibilities of which are delegatable to the state by the United 
States en vi ronmenta 1 protection agency. Such rules may include any and 
all enforceable ambient standards, emission limitations, and other control 
measures, means, techniques, or economic incentives such as fees, 
marketable permits, and aucti ens of emi ssi ens rights as provided by the 
Act. The department shall develop and implement such federal programs if 
the department determines there is a benefit to the state. 

SECTION 3. AMENDMENT. Section 23-25-03.1 of the North Dakota Century Code is 
amended and reenacted as follows: 

23-25-83.1. Licensing of asbestos contractors, and certification of tfle.tto 
asbestos workers, and eel"tifieation of pttblie employees engaged in asbestos 
abatement. The department is charged with the responsi bi 1 ity of admi ni steri ng and 
enforcing a licensing program for asbestos contractors, and a certification program 

1 NOTE: Section 23-25-01 was also amended by section 106 of Senate Bill No. 2223, 
chapter 54. 
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for ~ asbestos workers aAa feF p~elie effiPle,ees eAgagea iA aseestes aeatemeAt, 
and is given and charged with the following powers and duties: 

1. To require training of, and to examine, asbestos workers aAa ~~elie 
em~leyees ~eFfef'llliAg aseestes aeatemeAt. 

2. To establish standards and procedures for the licensing of contractors, 
and the certification of ~ asbestos workers aAa ef ~~elie em~leyees, 
engaging in the abatement of friable asbestos materials or nonfriable 
asbestos materials that become friable during abatement, and to establish 
performance standards for asbestos abatement. The performance standards 
wi 11 be as stringent as those standards adopted by the United States 
environmental protection agency pursuant to section 112 of the Federal 
Clean Air Act [~2 ~.5.6. 1868]. as amended. 

3. To issue certificates to all applicants who satisfy the requirements for 
certification under this section and any rules under this sec1;ion, to 
renew certificates and to suspend or revoke certificates for cause after 
notice and opportunity for hearing. 

4. To estahlish an annual fee and renewal fees for licensing asbestos 
contractors and certifying ~ asbestos workers and to establish 
examination fees for asbestos workers aAa ~~eli e effiPl eyees eAgagea i A 
~ under section 23-25-04.2. 

5. To establish indoor environmental nonoccupational air quality standards 
for asbestos. 

6. To adopt and enforce rules as necessary for the implementation of this 
section. 

TRe Fe!l~i FemeAts ef tRi s seeti eA a~~ly eAly te aseestes aeatemeAt eeAa~etea iA 
BllilaiAgs iAelt~aiAg, Btlt Aet limitea te, seReels, geveFAmeAt faeilities, meaieal 
faeilities, ~t~elie et~ilaiAgs, FesiaeAtial et~ilaiAgs, metels, Retels, Festat~FaAts, eF 
etReF eemmeFeial et~ilaiAgs, aAa aA) etReF e~ilaiAgs te \tRieR tRe ~t~elie Ras t~Agt~iaea 
aeeess eF feF ·;tRieR effiPl eyee ~Feteeti eA is Aet ~Fe\·i aea t~AaeF tRe FeaeFal 
Qeet~~ati eAal Safety aAa llealtR Aet. For nonpubl i c employees performing asbestos 
abatement in facilities or on facility components owned or leased by their enployer, 
only the provisions of rules adopted in accordance with the Federal Asbestos Hazard 
Emergency Response Act of 1986 [Pub. L. 99-519: 100 Stat. 2970: 15 U.S.C. 2641 et 
~, as amended, or the Federal Clean Air Act [Pub. L. 95-95; 91 Stat. 685; 42 
U.S.C. 7401 et seg.l. as amended, apply to this section. This does not include 
ownership that was acquired solely to effect a demolition or renovation. 

Approved April 1, 1993 
Filed April 2, 1993 
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CHAPTER 266 

SENATE BILL NO. 2160 
(Natural Resources Committee) 

(At the request of the State Department of Health and 
Consolidated Laboratories) 

STATEWIDE COORDINATING COMMITTEE DUTIES 

909 

AN ACT to amend and reenact section 23-29-06.4 of the North Dakota Century Code, 
relating to the statewide coordinating committee. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 23-29-06.4 of the North Dakota Century Code is 
amended and reenacted as follows: 

23-29-96.4. Statewide coordinating committee. The chairman of the governing 
board of each solid waste management district shall select a representative to serve 
on a statewide solid waste management coordinating committee. A representative of 
the department, the state engineer, and the state geologist shall also serve on the 
committee. The coordinating committee sha 11 assist t~e Eli stPi ets i fl maftagi fi!J aAEI 
Pegt~l ati fl§ sal i El waste aAEI s~all eaaPEii A ate effaPts af t~e Eli stPi ets wit~ state 
ageAeies. lA aEIEiitiafl, t~e eaaPEiiAatiAg eaRIIIittee s~all pevie11 altePAath·e meafts af 
maAagi fl§ sal i El 11aste i AEl t1Eii fl§ a Pevi e·,, af faPI!Is af J'ltil:lli e a·,;AePs~i 1'1 aftEI fi flaflei al 
asst~PaAee mee~afli sms faP ··1aste maAagemeflt faei 1 iti es. J. PEJ'IaPt af t~e Pevi e1.· mt~st 
l:le J3Pa\·i EleEI ta t~e l egi slat i.e asseml:lly aAEI tile ga1EP1'1aP l:ly JaAt~aPy 1, 1993 
coordinate solid waste management between the districts and the state agencies and 
coordinate development, implementation. and revision of district solid waste 
management plans and the state plan to resolve conflict, achieve consistency, and 
assure adequate and appropriate solid waste management capacity. 

Approved March 4, 1993 
Filed March 5, 1993 
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CHAPTER 267 

HOUSE BILL NO. 1445 
(Representatives Gulleson, Ness, Ring) 

(Senator Kelsh) 

HEALTH AND SAFETY 

SOLID WASTE MANAGEMENT FACILITY PERMITS 

AN ACT to amend and reenact section 23-29-07 of the North Dakota Century Code, 
relating to solid waste management facility permit conditions. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 23-29-07 of the North Dakota Century Code is 
amended and reenacted as follows: 

1 23-29-87. Permits. The department is RePeey a~:~tRePi zeEI te ~ issue permits 
for solid waste management facilities and solid waste transporters. It is unlawful 
for any person to own, operate, or use a faci 1 ity for solid waste di sposa 1 or 
transport solid wastes without a va 1 i d penni t. The department sha 11 regui re as a 
condition of a permit for a solid waste management facility, not owned or operated 
by the state or a political subdivision, that any entity that controls the 
permitholder agrees to accept responsibility for any remedial measures, closure and 
postclosure care, or penalties incurred by the permitholder. For purposes of this 
section, "control" means ownership or control, directly, indirectly, or through the 
actions of one or more persons of the power to vote twenty-five percent or more of 
any class of voting shares of a permitholder. or the direct or indirect power to 
control in any manner the election of a majority of the directors of a permitholder, 
or to direct the management or policies of a permitholder. whether by individuals, 
corporations, partnerships, trusts, or other entities or organizations of any type. 
All ~permits are nontransferable and are for a term of not more than five years 
from the date of issuance. A 11 ~ penni ts se i ss~:~eEI are conditioned upon the 
observance of the laws of the state and the rules aAEI Pe§l:llatieAs authorized 
herein. 

Approved April 2, 1993 
Filed April 2, 1993 

1 NOTE: Section 23-29-07 was also amended by section 6 of House Bill No. 1057, 
chapter 111, and by section 15 of House Bill No. 1005, chapter 5. 
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CHAPTER 268 

SENATE BILL NO. 2386 
(Senators Graba, B. Stenehjem) 

(Representative Glassheim) 

SOLID WASTE SURCHARGE REPORTS 

911 

AN ACT to amend and reenact section 23-29-07.4 of the North Dakota Century Code, 
relating to collection of the solid waste management surcharge. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 23-29-07.4 of the North Dakota Century Code is 
amended and reenacted as follows: 

1 23-29-97.4. Report of surcharge collection. No later than thirty days after 
the conclusion of each quarter, each person or po 1 it i ca 1 subdivision operating a 
service for collection of municipal waste shall send to the state tax commissioner a 
correct report of the surcharge collected for the previous quarter as required under 
section 23-29-07.3. The provisions of chapter 57-39.2 relating to the 
administration of the sales tax, except the provisions relating to refunds and 
credits and any provision in conflict with sections 23-29-07.2 through 23-29-07.5, 
govern the administration of the surcharge imposed under section 23-29-07.3. If a 
surcharge is assessed. but not collected during the quarter in which the surcharge 
was assessed, the person or political subdivision responsible for collecting and 
reporting the surcharge is not required to report the surcharge to the tax 
commissioner until the end of the quarter in which the surcharge is actually 
collected. A surcharge that has been collected, but which is not due, must be used 
to offset any surcharge to be imposed against the person from whom the surcharge was 
originally collected. A dispute relating to the imposition of the surcharge may be 
appealed to the department for a final decision. The department's decision may not 
be appealed under chapter 28-32. 

Approved March 10, 1993 
Filed March 10, 1993 

1 NOTE: Section 23-29-07.4 was also amended by section 1 of Senate Bill No. 2293, 
chapter 269. 



912 CHAPTER 269 

CHAPTER 269 

SENATE BILL NO. 2293 
(Senator Dotzenrod) 

HEALTH AND SAFETY 

TAX ADMINISTRATION CHANGES 

AN ACT to amend and reenact sections 23-29-07.4, 57-38-09.1, subsection 5 of section 
57-38-30.3, sections 57-38-60, 57-38-61, subsections 1, 2, 5, and 8 of section 
57-38.4-01, and subsection 1 of section 57-38.4-02 of the North Dakota Century 
Code, relating to reporting requirements for collection of the solid waste 
management surcharge, fi 1 i ng requirements for tax-exempt organizations, the 
definition of federal income tax liability for the simplified optional method 
of computing tax, the filing requirements for income withholding returns and 
wage information returns, penalties for failure to file wage information 
returns, federalizing the due date for employers' annual returns, applying the 
provisions for failing to complete returns or supply information to income 
withholding tax, definitions for water's edge elections, and requirements for 
using the water's edge method; to provide a penalty; to provide an effective 
date; and to declare an emergency. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 23-29-07.4 of the North Dakota Century Code is 
amended and reenacted as folows: 

1 23-29-97.4. Report of surcharge collection. No later than thirty days after 
the conclusion of each quarter, each person or political subdivision operating a 
service for collection of municipal waste shall send to the state tax commissioner a 
correct report of the surcharge collected for the previous quarter as required under 
section 23-29-07.3. The provisions of chapter 57-39.2 relating to the 
administration of the sales tax, eMeeJlt tlole JlPevisiefts relatiAg te ref1:1AEls afta 
ereaits aAa afty JlPevisieA iA eeAfliet witlol seetiefts 23 29 97.2 ti'lre~:~glol 23 29 97.5, 
govern the administration of the surcharge imposed under section 23-29-07.3. A 
surcharge that has been collected, but which is not due, must be used to offset any 
surcharge to be imposed against the person from whom the surcharge was originally 
collected. A dispute relating to the imposition of the surcharge may be appealed to 
the department for a final decision. The department's decision may not be appealed 
under chapter 28-32. 

SECTION 2. AMENDMENT. Section 57-38-09.1 of the North Dakota Century Code is 
amended and reenacted as follows: 

57-38-99.1. Organizations exempt from income tax - File return. Any 
organization exempt from taxation pursuant to section 57-38-09 must file a ret1:1PA 
~ provide the tax commissioner~ in such form and manner as may be prescribed by 
the tax commissioner eefttaiAiAg s~:~elol~ information as is necessary to enable A+m the 

1 NOTE: Section 23-29-07.4 was also amended by section 1 of Senate Bill No. 2386, 
chapter 268. 
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tax conrni ss i oner to detenni ne the exempt status of the organization. Rett:II"AS maae 
611 t!<le easi s ef tl'\e eal e11aaf' yeaf' sl'\all ee fi 1 ea 611 61" eefere tl'\e fi ftee11th aay ef 
May felle·,dll§ the elese ef the ealeAaar> year> a11E1 r>ett:lr>As maae eA the easis ef a 
fi seal year> shall ee fi 1 eEl eA ef' eefer>e the fi fteeAth Elay ef tile fifth 1!18Ath 
fell e11i A§ tl=ie el ese ef tile fi seal year>. Tl=ie rett:II"A shall ee si §Ilea e) tl=ie 
~resiEie11t, viee ~PesiaeAt, tPeast:IPef', assistaAt treas~:~rer, ehief aeeet:IAtiA§ effieef', 
er a Fly etl=ief' effi eef' 81:1l y a~:~tl=ierileEI se te aet a118 it a11EI a11y etl=ier aeel arati e11, 
stateme11t, 61" S8Et:lfflellt Pe!!t:li Pea te Be maae SAall ee11tai A 6f' ee 'tePi fi ea ey a '•ll"i tteA 
EleelaratieA that it is maae t:IASel" the ~eAalties ef ~el"jt:ll")'. 

SECTION 3. AMENDMENT. Subsection 5 of section 57-38-30.3 of the 1991 
Supplement to the North Dakota Century Code is amended and reenacted as follows: 

5. For the purposes of this section, the tenn "federal income tax liability" 
means the individual's, estate's, or trust's federal income tax liability 
as computed for federal income tax purposes using tax tables, tax rate 
schedules, or fonn 8615, plus additional taxes due on federal income tax 
schedules or fonns 4970, 4972, section 72(m)(5) penalty tax, 5329, 6251, 
and 8656, less any credit for prior year minimum tax (form 8801) I and 
before credit for the elderly or the disabled (scheduleR), credit for 
child and dependent care expenses (form 2441), investment credit (fonn 
3468), foreign tax credit (fonn 1116), general business credit (fonn 
3800), jobs credit (fonn 5884), credit for alcohol used as fuel (fonn 
6478), credit for increasing research activities (fonn 6765), low-income 
housing credit (form 8586) and nonconventi ana 1 fuel credit, and before 
reduction for federal income tax withheld, estimated payments, earned 
income credit, amount paid with fonn 4868, excess social security tax, and 
the federal Railroad Retirement Tax Act, tax withheld, credit for federal 
tax on gasoline and special fuels (fonn 4136), and regulated investment 
company credits (form 2439). The tenn does not include amounts due for 
self-employment tax or social security tax and railroad retirement tax on 
tips I For purposes of this subsection, addi t i ana 1 taxes due on federa 1 
income tax fonn 6251 or fonn 8656 must be reduced, but not below zero, by 
the amount of any investment credit used to reduce the federal tax 
liability before calculation of the additional tax due on form 6251 or 
form 8656. 

SECTION 4. AMENDMENT. Section 57-38-60 of the 1991 Supplement to the North 
Dakota Century Code is amended and reenacted as follows: 

57-38-69. Employer's returns and remittances. 

1. Every employer shall, on or before the last day of April, July, October, 
and January, pay over to the tax conrni ssi oner the amount required to be 
deducted and withheld from wages paid to all employees during the 
preceding calendar quarter under section 57-38-59; provided, that the tax 
conrnissioner may alter the time or period for making reports and payment 
when in the tax conrni ss i oner' s opinion, the tax is in jeopardy, or may 
prescribe the use of any other time or peri ad as wi 11 faci 1 i tate the 
collection and payment of the tax by the employer. 

2. Every employer shall file a return on forms prescribed by the tax 
conrni ssioner with each payment made to the tax conrni ssioner under this 
section which shall show the total amount of wages paid to employees, the 
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amount of federa 1 income tax deducted and wi thhe 1 d during the peri ad 
covered by the return, the amount of tax imposed under this chapter which 
was deducted and wi thhe 1 d during the peri ad covered by the return, and 
such other information as the tax commissioner may require. 

3. Every employer required to withhold state income tax shall make an annual 
return to the tax commissioner on forms provided and approved by the tax 
commissioner, summarizing the total compensation paid, the federal income 
tax deducted and withheld, and the state income tax deducted and 
withheld, feP eaell emp1 eyee during the ca 1 en dar year aAEI sllall fi 1 e tl9e 
same ·n·i ttl tile taJ< ee111111i ssi eAeP eA eP Befepe tile tlli Pt:Y fi Pst Elay ef 
JaA~:~aP)' ef tile yeaP fell e11i Rg tllat fep 11Ri el9 tfle PepePt is maele. Eve F)' 
emp1 eyeP sl1a11 a1 se, i A aeeePEiaAee ·n·i tl1 s~:~el1 P~:~1 es as may Be pPesePi Bee! By 
tl1e taM eel!llllissieAeP, pPeviele eael1 emp1e)ee fPem .. 11em state iReeme taJ< 11as 
BeeR 11itl111e1 El, 11i ttl a statemeRt ef t11e ame~:~Rts ef teta1 eempeAsati eA pai El 
aAEI tfle ame~:~Ats Eleel~:~eteel aAEI ·,;i t1111e1 El fep s~:~el1 emp1 eyee Elt:tPi Ag tl1e 
pPeeee!i Ag ea1 eAEiaP yeaP i R aeeePEiaRee 11i tfl seeti eA 57 38 59, aAEI sai El 
statemeRt sfla11 Be maele a·1ai 1 aB1 e te tfle emp1 eyee eA eP Befepe tl1e 
t11i Pt:Y fi Pst Elay ef JaAt:taPy ef t11e yeaP fell e .. i Ag til at fep ·nl1i el1 tfle 
PepePt is maele. The annual return must be accompanied by a statement of 
the compensation paid, the federal income tax deducted and withheld. and 
the state income tax deducted and withheld for each employee. The annual 
return and accompanying statements must be filed with the tax commissioner 
on or before the due date for filing similar returns with the internal 
revenue service. 

4. Every employer not required to withhold state income tax shall provide to 
the tax commissioner a statement of the compensation paid, and the federal 
income tax deducted and withheld for each employee. The statement must be 
fi 1 ed on or before the due date for fi 1 i ng simi 1 ar returns with the 
internal revenue service. 

~ In case of failure to timely file an information statement as required by 
subsections 3 and 4. and after thirty days' notice to file is given by the 
tax commissioner. the tax commissioner may assess a penalty of ten dollars 
for each failure to file, not to exceed two thousand dollars. 

§_,_ Every emp 1 oyer sha 11 a 1 so, in accordance with rules adopted by the tax 
commissioner. pro vi de each employee from whom state income tax has been 
withheld. with a statement of the amounts of total compensation paid and 
the amounts deducted and withheld for the employee during the preceding 
calendar year in accordance with section 57-38-59. The statement must be 
made available to the employee on or before January thirty-first of the 
year following that for which the report is made. 

L The emp 1 oyer sha 11 be 1 i ab 1 e to the tax commi s s i oner for the payment of 
the tax required to be deducted and withheld under section 57-38-59, and 
the emp 1 oyee sha 11 not thereafter be 1 i ab 1 e for the amount of any such 
payment, nor shall the employer be liable to any person or to any employee 
for the amount of any such payment. For the purpose of making penalty 
provisions of this chapter applicable, any amount deducted or required to 
be deducted and remitted to the tax commissioner under this section shall 
be considered to be the tax of the emp 1 oyer and with respect to such 
amounts the employer is considered the taxpayer. 
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~ ~ Every employer who deducts and withholds any amounts under section 
57-38-59 shall hold the same in trust for the state of North Dakota for 
payment thereof to the tax corrmi ss i oner in the manner and at the time 
provided for in this section, and the state of North Dakota shall have a 
lien on the property of the employer to secure the payment of any amounts 
withheld and not remitted as provided herein, which lien shall attach at 
the time prescribed and to the property described in section 57-38-48 and 
shall be subject to the provisions of sections 57-38-49, 57-38-50, and 
57-38-51. 

6-:- 2_,_ As a condition precedent to the doing of business in the state of North 
Dakota, an employer who has not continuously maintained a domicile in this 
state for a period of one. full year from January first to December 
thirty-first, shall be required, and any other employer, at the discretion 
of the tax corrmissioner may be required, to either make a cash deposit or 
post with the tax corrmissioner a bond or undertaking executed by a surety 
company authorized to do business in the state of North Dakota in such 
amount as is reasonably calculated to ensure the payment to the state of 
taxes deducted and withheld from wages. 

~ 10. An employer is not subject to this section or section 57-38-59 for wages 
paid to any employee solely for agricultural labor, as defined in section 
3121(g) of the Internal Revenue Code [26 U.S.C. 3121(g)]. 

SECTION 5. AMENDMENT. Section 57-38-61 of the 1991 Supplement to the North 
Dakota Century Code is amended and reenacted as follows: 

57-38-61. Provisions of chapter applicable. The provisions of sections 
57-38-33. 57-38-34, 57-38-38, 57-38-39, 57-38-40, 57-38-44, 57-38-45, 57-38-46, 
57-38-47, 57-38-53, 57-38-54, 57-38-55, 57-38-56, and 57-38-57 shall, insofar as 
consistent therewith, govern the administration of sections 57-38-59, 57-38-60, and 
57-38-60.1. The term "employer" as used in sections 57-38-59, 57-38-60, and 
57-38-60.1 also means "taxpayer" as used in this chapter. In addition, the 
authority of the tax corrmissioner to adopt rules includes the authority to make such 
agreements with the United States government or any of its agencies as are necessary 
to provide for the deducting and withholding of tax from the wages of federal 
employees in this state. 

SECTION 6. AMENDMENT. Subsections 1, 2, 5, and 8 of section 57-38.4-01 of 
the 1991 Supplement to the North Dakota Century Code are amended and reenacted as 
follows: 

1. "Affiliated corporation" means a parent corporation and any corporation of 
which more than fifty percent of the voting stock is owned directly or 
indirectly by the parent corporation or another member of the water's edge 
eel!lBifleel group. 

2. "Domestic disclosure spreadsheet" means a spreadsheet that fully discloses 
the income reported to each state, the state tax 1 i abi 1 i ty, the method 
used for apportioning or allocating income to the various states, and 
other information provided for by rules as may be necessary to determine 
the proper amount of tax due to each state and to identify the water's 
edge eer~erate group. 
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5. "Income from 80/20 corporations" means net book income after taxes of a 
corporation which is incorporated in the United States and eligible to be 
included in the federal consolidated return and which has less tRaA 
twenty percent or 1 ess of its property and payroll as determined by 
factoring under chapter 57-38.1 assigned to locations inside the fifty 
states and the District of Columbia. For purposes of determining 
eligibility for inclusion in a federal consolidated return under this 
subsection, the eighty percent stock ownership requirements of section 
1504 of the Internal Revenue Code shall be reduced to ownership of over 
fifty percent of the voting stock directly or indirectly owned or 
controlled by an includable corporation. 

8. "Water's edge group" includes the following entities: 

a. Any affi 1 i a ted corporation incorporated in the United States or a 
possession of the United States, as described in sections 931 through 
936 of the Interna 1 Revenue Code. Corporati ens incorporated in the 
United States must be eligible to be included in a federal 
consolidated return and must have more than twenty percent of its 
property and payroll, as determined by factoring under chapter 
57-38.1, assigned to locations inside the fifty states, the District 
of Columbia, and possessions of the United States. For purposes of 
determining eligibility for inclusion in a federal consolidated return 
under this subsection, the eighty percent stock ownership requirements 
of section 1504 of the I nterna 1 Revenue Code shall be reduced to 
ownership of over fifty percent of the voting stock directly or 
indirectly owned or controlled by an includable corporation. 

b. Domestic international sales corporations, as described in sections 
991 through 994 of the Internal Revenue Code, and foreign sales 
corporations, as described in sections 921 through 927 of the Internal 
Revenue Code. 

c. Export trade corporations, as described in sections 970 through 

972 of the Internal Revenue Code. 

d. Foreign corporations deriving gain or loss from a disposition of a 
United States rea 1 property interest to the extent recognized under 
section 897 of the Internal Revenue Code. 

e. Any corporation incorporated outside the United States if over fifty 
percent of its voting stock is owned directly or indirectly by -tfle 
taKpayeP an affi 1 i a ted corporation and if more than twenty percent of 
the average of its payroll and property is assignable to a location 
within the United States. 

SECTION 7. AMENDMENT. Subsection 1 of section 57-38.4-02 of the 1991 
Supplement to the North Dakota Century Code is amended and reenacted as follows: 

1. A corporation electing to file using the water's edge method must comply 
with the following: 

a. The election must be made on the return as originally and timely 
filed. 



HEALTH AND SAFETY CHAPI'ER 269 917 

b. The corporation may not reduce taxable income for federal taxes ~ 
eP aeeP~e~ as allewe~ by deducted under subdivision c of subsection 1 
of section 57-38-01.3. 

c. The water's edge election is binding for five consecutive taxable 
years after making the election. 

d. The corporation must file with the tax commissioner a domestic 
disclosure spreadsheet, after which the corporation must file a 
domestic disclosure spreadsheet only every third year while the 
election remains in effect. 

SECTION 8. EFFECTIVE DATE. This Act is effective for taxable years beginning 
after December 31, 1992. 

SECTION 9. EMERGENCY. Section 1 of this Act is declared to be an emergency 
measure. 

Approved April 12, 1993 
Filed April 12, 1993 
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CHAPTER 270 

SENATE BILL NO. 2214 
(Natural Resources Committee) 

HEALTH AND SAFETY 

(At the request of the State Department of Health and 
Consolidated Laboratories) 

MUNICIPAL WASTE LANDFILL RELEASE COMPENSATION 

AN ACT to provide for cleanup of 1 eaki ng muni ci pa 1 waste 1 and fills through the 
establishment of a municipal waste landfill release compensation fund; to 
provide a penalty; to provide an appropriation; and to provide a continuing 
appropriation. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. Declaration of purpose. The purpose of this Act is to establish: 

1. A municipal waste landfill release compensation fund; and 

2. The eligibility requirements for participation in the fund. 

SECTION 2. Definitions. As used in this Act, unless the context otherwise 
requires: 

1. "Actually incurred" means in the case of corrective action expenditures, 
that the owner, the operator, an insurer of the owner or operator, or a 
contractor hired by the owner, operator, or insurer has made a payment or 
that a contractor has expended time and materials. 

2. "Corrective action" means an action taken to minimize, contain, eliminate, 
remediate, mitigate, or clean up a release, including any remedial 
emergency measures. The term includes the repair of the closure of a 
municipal waste landfill on which such action occurs. 

3. "Department" means the state department of health and consolidated 
laboratories. 

4. "Fund" means the municipal waste landfill release compensation fund. 

5. "Operator" means any person in control of, or having responsibility for, 
the daily operation of a municipal waste landfill under this Act. 

6. "Owner" means any person who holds title to, controls, or possesses an 
interest in the municipal waste 1 andfi ll before or after the 
discontinuation of its use. 

7. "Person" means an individual, trust, firm, joint stock company, federal 
agency, corporation, state municipality, commiss1on, political 
subdivision, or any interstate body. The term also includes a consortium, 
a joint venture, a commercial entity, and the United States government. 
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8. "Release" means any unintentional leaking, emitting, discharging, or 
escaping of leachate from a municipal waste landfill into the environment 
occurring after the effective date of this Act, but does not include 
discharges or designed venting allowed under federal or state law or under 
adopted rules. 

SECTION 3. Administration of fund. The department shall administer the fund 
according to this Act. The department may employ any assistance and staff to 
administer the fund within the limits of legislative appropriation. 

SECTION 4. Adoption of rules. The department shall adopt rules regarding its 
practices and procedures, the form and procedure for applications for compensation 
from the fund, procedures for investigation of claims, procedures for determining 
the amount and type of costs eligible for reimbursement from the fund, and 
procedures for persons to perform services for the fund. 

SECTION 5. Release discovery. An owner or operator shall notify the 
department if it has reason to believe that a release has occurred. The department 
may require corrective action as provided by subsection 10 of section 23-29-04. 

SECTION 6. Owner or operator not identified. The department may initiate 
legal action to compel performance of a corrective action if an identified owner or 
operator fails or refuses to comply with section 5 of this Act, or the department 
may engage the services of qua 1 i fi ed contractors for performance of a corrective 
action if an owner or operator cannot be identified. 

SECTION 7. Imminent hazard. Upon receipt of information that a release has 
occurred which may present an imminent or substantial endangerment of public health 
or environmental resources, the department may take such emergency action as it 
determines necessary to protect the public health or the environmental resources. 

SECTION 8. Duty to take action. Nothing in this Act limits any person's duty 
to take action related to a release. However, payment for corrective actions 
required as a result of a release is governed by this Act. Nothing in this Act 
limits remediation activities taken or directed by any state or federal agency under 
other environmental statutues. 

SECTION 9. Providing of information. Any person whom the department has 
reason to believe is an owner or operator, or the owner of real property where 
corrective action is ordered to be taken, or any person who may have information 
concerning wastes placed into a municipal waste landfill, or any person who may have 
information concerning a release, if requested by the department, must furnish to 
the department any information that person has or may reasonably obtain that is 
relevant to the release. 

SECTION 19. Examination of records. Any employee of the department may, upon 
presentation of official credentials: 

1. Examine and copy books, papers, records, memoranda, or data which may be 
related to a release of any person who has a duty to provide information 
to the department under section 9 of this Act; and 

2. Enter upon public or private property for the purpose of taking action 
authorized by this section, including obtaining information from any 
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person who has a duty to provide the information under section 9 of this 
Act, conducting surveys and investigations, and taking corrective action. 

SECTION 11. Responsibility for cost. The owner or operator is liable for the 
cost of corrective action required by the department, including the cost of 
investigating the releases, and for legal actions of the department regarding the 
release. This Act does not create any new cause of action for damages on behalf of 
third parties against the fund. 

SECTION 12. UabHity avoided. No owner or operator may avoid liability 
under this chapter or other state environmental law by means of a conveyance of any 
right, title, or interest in real property or by an indemnification, hold harmless 
agreement, or similar agreement. However, the provisions of this Act do not: 

1. Prohibit a person who may be liable from entering an agreement by which 
the person is insured or is a member of a risk retention group, and is 
thereby indemnified for part or all of the liability; 

2. Prohibit the enforcement of an insurance, hold harmless, or 
indemnification agreement; or 

3. Bar a cause of action by a person who may be liable or by an insurer or 
guarantor, whether by right of subrogation or otherwise. 

SECTION 13. Other remedies. Nothing in this Act limits the powers of the 
department, or precludes the pursuit of any administrative, civil, injunctive, or 
crimina 1 remedies by the department or any other person. Admi ni strati ve remedies 
need not be exhausted in order to proceed under this Act. The remedies provided by 
this Act are in addition to those provided under existing statutory or common law. 

SECTION 14. Revenue to the fund. Revenue from the following sources must be 
deposited in the state treasury and credited to the fund: 

1. Any premium fee collected under section 16 of this Act; 

2. Any money recovered by the fund under section 21 of this Act, and any 
money paid under an agreement, stipulation, or settlement; 

3. Any interest attributable to investment of money in the fund; and 

4. Any money received by the department in the form of gifts, grants, 
reimbursements, or appropriations from any source intended to be used for 
the purposes of the fund. 

SECTION 15. Eligibility. 

1. Any owner or operator of an active disposal unit which continues disposal 
of municipal waste after October 9, 1993, at a municipal waste landfill 
site, or of a new disposal unit subsequently allowed by permit, as 
provided by chapter 23-29, shall participate in the fund for that unit 
provided: 

a. The disposal unit is designed, constructed, operated, and closed to 
comply with federal and state statutes and adopted rules in effect as 
of October 9, 1993; 



HEALTH AND SAFETY CHAPI'ER 270 921 

b. The owner or operator has notified the board of the local solid waste 
management district and the board has acknowledged and approved the 
municipal waste landfill site to comply with chapter 23-29; and 

c. The owner or operator pays the annual premium fee under section 16 of 
this Act during the duration of operation of the 1 and fill site, 
except as provided by section 23 of this Act. 

2. An owner or operator who does not comply with this section or with section 
16 of this Act is ineligible for reimbursement of claims for corrective 
action. 

SECTION 16. Premium fee. 

1. Any owner or operator of a municipal waste landfill site who is eligible 
and participates in the fund shall: 

a. Notify the department, on forms to be made available by the 
department, of its intent to participate in the fund by February 1, 
1994, for active di sposa 1 units at 1 andfi 11 sites or at the time of 
application for permit, as provided by chapter 23-29, for new disposal 
units, whichever date is later; 

b. Demonstrate that the disposal unit and the landfill site ~omply with 
applicable laws and rules; and 

c. Pay an annual premium fee of one dollar per ton [907.18 kilograms] or 
thirty-three cents per cubic yard [0.76 cubic meter] for all solid 
waste disposed at the landfill site during the premium fee period. 

2. The premium fee is payable annually by January thirtieth for a premium fee 
period corresponding to the previous calendar year, with the first period 
inclusive of the nine months ending December 31, 1994. 

3. The premium fees collected under this section must be paid to the 
department for deposit in the state treasury for credit to the fund. 

SECTION 17. Reimbursement for corrective action. The department shall 
reimburse an eligible owner or operator, as provided by section 15 of this Act, for 
the costs of corrective action, including the investigation, which are greater than 
one hundred thousand dollars. A reimbursement may not be made unless the department 
determines that: 

1. At the time the release was discovered the owner or operator and the 
landfill site were in compliance with applicable federal and state 
statutes and adopted rules, including rules relating to financial 
responsibility; 

2. The department was given notice of the release as required by this Act and 
other applicable federal and state statutes; 

3. The release occurred from the active disposal unit or a new disposal unit 
pursuant to section 15 of this Act; 

4. The owner or operator has paid the first one hundred thousand dollars of 
cost of corrective action; and 
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5. The owner or operator, to the extent possible, fully cooperated with the 
department in responding to the release. 

SECTION 18. Application for reimbursement. Any eli gi bl e owner or operator 
who has undertaken corrective action in response to a release, the time of release 
being unknown, may apply to the department for partial or full reimbursement under 
sections 4 and 17 of this Act. An owner or operator may be reimbursed only for 
releases discovered and reported after April 1, 1994. 

SECTION 19. Department to determine costs. A reimbursement may not be made 
from the fund until the department has determined that the costs for which 
reimbursement is requested were actually incurred and were reasonable. A 
reimbursement may be made to only one person for a release. 

SECTION 29. Liability of responsible person. The right to apply for 
reimbursement and the receipt of reimbursement does not 1 imit the 1 i abi 1 ity of an 
owner or operator for damages or costs as a result of a release. 

SECTION 21. Recovery of expenses. Any reasonable and necessary expenses 
incurred by the fund as provided by sections 6, 7, 10, and 11 of this Act in taking 
corrective action, including costs of investigating a release, and in taking legal 
actions may be recovered in a civil acti·on in district court brought by the 
department against the owner or operator. The certification of expenses by an 
approved agent of the fund is prima facie evidence that the expenses are reasonable 
and necessary. Any expenses that are recovered under this section must be deposited 
in the fund. 

SECTION 22. Coordination of benefits. If an eligible owner operator has 
fi nanci a 1 assurance that provides coverage for corrective action, the department 
shall pay the share of the covered loss or damage for which the fund is responsible. 
The share that must be paid from the fund is equal to the proportion that the 
applicable limit of coverage under the fund bears to the limits of all financial 
assurance on the same basis. 

SECTION 23. Fund cei 1 ing. When the fund ba 1 ance exceeds fifteen million 
dollars, the department shall suspend collection of the premium fee. When the fund 
balance becomes less than five million dollars through appropriations authorized by 
this Act, the department shall resume collection of the fee. 

SECTION 24. Fund appropriation. Money in the fund is appropriated to the 
department as a standing and continuing appropriation for the purposes of this Act. 

SECTION 25. APPROPRIATION. There is hereby appropriated out of any moneys in 
the fund in the state treasury generated from the premium fees collected under 
section 16 of this Act, not otherwise appropriated, the sum of $25,000, or so much 
of the sum as may be necessary to the state department of health and consolidated 
laboratories for the purpose of administering the municipal waste landfill release 
compensation fund for the period beginning with the effective date of this Act and 
ending June 30, 1995. 

Approved April 12, 1993 
Filed April 12, 1993 




