23.1176.01000 ROUGH DRAFT

Sixty-eighth
Legislative Assembly BILL NO.
of North Dakota

Introduced by

Senator Magrum

A BILL for an Act to amend and reenact section 47-01-09 of the North Dakota Century Code,
relating to public or private ownership of property and the prohibition of foreign ownership; to

provide a penalty; and to provide an effective date.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 47-01-09 of the North Dakota Century Code is

amended and reenacted as follows:

47-01-09. Public or private ownership - All property subject to - Foreign ownership

prohibited. (Effective through July 31, 2025)

1. All property in this state has an owner, whether that owner is the United States or the
state, and the property public, or the owner an individual, and the property private. The
state also may hold property as a private proprietor.

2. Notwithstanding any other provision of law, the following governments or entities may
not purchase or otherwise acquire title to real property in this state after July-34+-

2023the effective date of this Act:

a. Aforeign adversary.
b. Aforeign business entity with a principal executive office located in a country that
is identified as a foreign adversary.

c. Aforeign business entity in which a foreign adversary owns:

interests, as defined under section 10-19.1-01, in the foreign business
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entity, if the foreign adversary directs the business operations and affairs of

the foreign business entity without the requirement of consent of any

nonforeign adversary—urless-the-fereign-business-entity-was-operating-

4-  This section does not apply to an entity possessing an interest in real property under
subsection 2 if the entity:
a. Is aduly registered business and has maintained a status of good standing with
the secretary of state for seven years or longer before August 1, 2023;
b. Has been approved by the committee on foreign investment in the United States;
and

c. Maintains an active national security agreement with the federal government.

i

A person that owns land under this section shall make a required foreign disclosure if:

a. The person owning land is comprised of another individual that is domiciled

outside the United States; and

b. The person owning land has a controlling interest or ownership interest in the

person making the required foreign disclosure.

5. Afereign-gevernment-orforeignbusiness-entityperson subject to and in violation of

this section shall divest itself of all real property in this state within thirty-six months

after August 1, 2023.
6. If a foreigh-government-orforeign-business-entityperson subject to this section fails to

divest itself of all real property in this state within the period specified under

subsection 45, the state's attorney of the county in which the majority of the real
property is situated may issue subpoenas to compel withesses to appear to provide
testimony or produce records.

7. Upon receiving testimony and records, if the state's attorney concludes a fereign-

gevernment-erforeign-business-entityperson, in violation of this section, has failed to

divest ownership of real property as required under this section, the state's attorney
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10.

11.

shall commence an action in the district court of the county in which the majority of the
real property is situated. Once the action is commenced, the state's attorney shall file
a notice pursuant to section 28-05-07 with the recorder of each county where the real
property subject to the action is situated. If the court finds divestment of real property
under this section is proper, the district court shall enter an order consistent with its
findings. As part of the order, the court shall cancel the notice pursuant to section
28-05-08.

Pursuant to an order for divestment, a fereign-gevernment-erforeign-business-
entityperson subject to an order shall divest all real property within six months from the
date of the final entry of judgment. A fereign-government-orforeign-business-
entityperson that fails to comply with the court's order is subject to a civil penalty not to
exceed twenty-five thousand dollars.

Any real property not divested within the period prescribed by law may be sold at a
public sale in the manner provided under chapter 32-19 through an action brought by
the state's attorney. A title to real property or encumbrance on the real property may
not be deemed invalid by an order of divestiture under this section.

A person that is not subject to this section may not be required to:

a. Determine whether another person is subject to this section; or

b. Inquire if another person is subject to this section.

For purposes of this section;—fereign:

a. "Foreign adversary" means an individual or a government identified as a foreign

adversary in 15 CFR 7.4(a) or a person identified on the office of foreign assets

control sanctions list.

s

"Required foreign disclosure" means a filing with the secretary of state which

provides:

(1) The name of the person that has an ownership interest in a person owning

land:;

(2) The address of the person that has an ownership interest in a person

owning land;

(3) The total amount of interest a person domiciled outside the United States

holds in another person that owns property under this section.
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Public or private ownership - All property subject to. (Effective after July 31, 2025)

All property in this state has an owner, whether that owner is the United States or the state,
and the property public, or the owner an individual, and the property private. The state also may
hold property as a private proprietor.

SECTION 2. EFFECTIVE DATE. This Act becomes effective immediately upon its filing with

the secretary of state.
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North Dakota Senate
Legislative Assembly o ot e

BISMARCK, ND 58505-0360

Senator Jeffery J. Magrum COMMITTEES:
District 8 Finance and Taxation
P.O. Box 467 Energy and Natural Resources

Hazelton, ND 58544-0467
C: 701-321-2224
jmagrum@ndlegis.gov

Good morning, Chairman Lefor and committee members.

For the record | am Jeff Magrum, Senator for the great district 8 which is all of Emmons County a large part of
Burleigh County and a sliver of McLean County.

| want to thank you for the opportunity to consider issues that have come up since session ended in April. The
goal of 23.1176.01000 is to strengthen and address deficiencies in the new law.

Section one, subsection 2-c. eliminates the ability of a foreign adversary to own any real property in North
Dakota.

Section 1, subsection 3 removes the responsibility of political subs to request an investigation by the Attorney
General.

Section 1, subsection 4 will require disclosure of foreign investors.

Section 1, subsection 8 has language changes from foreign governments or foreign business entity to person.
Section 1, subsection 11 has some direction on disclosures and which agency is in charge as well as definitions.
You may be wondering what the hurry is to address this law so quickly?

| refer to Emmons Counties request for investigation of the owners of Summit Carbon Solutions.

The Attorney Generals response. Drew Wrigley told me the law is deficient and doesn’t do what we as a
legislature wanted to accomplish.

| have sat through many hours of hearings since session and more information keeps coming out. Considering
the current political climate, it is prudent to tackle this issue while we have the opportunity.

Recently Arkansas has stepped up and passed legislation prohibiting foreign land ownership in their state.

Our Governor recently commented that we are in a cold war with China as reported by politico. The Governor
said on KX news as recent as August 23 ,2023 “Of course China is our number one concern.”

August 31,2023 Senator Cramer is quoted to say that “the CCP is the greatest threat to America’s security
today.” As reported by Kevin Cramer U.S. Senator for North Dakota. cramer.senate.gov

Our own FBI Director Chris Wray warmed about the threat from the Chines Communist government pushing a

whole of state effort to become the world’s only superpower. Reported on China Conquest on BEK TV. The first



two episodes reveal a lot of information each clip is relatively short and there are 26 of the excellent investigative
reporting.

Mike Pompeo, former Secretary of State and Former CIA director was reported by Sky News on Feb. 03, 2023,
to have said that China’s president Xl is a bigger threat to the world than Vladimir Putin.

We are being warned continually by many in higher office that have access to classified information.

Foreign adversaries are coming into America as multi-national companies using our tax credits for profit. We are
technically sponsoring the invasion.

Would you be ok with Russia owning real property in ND? How about Iran? The United States government has
identified 6 foreign adversaries including China, Russia, Iran, Cuba, Venezuela and North Korea. Which foreign
adversary would you be comfortable owning real property in your back yard? | ask for your vote to move this bill
forward so we can keep this discussion going and | stand for questions. Mr. Chairman.



Office of the State’s Attorney
PO BOX 658
100 4" STREET NE
LINTON, ND 58552
Phone 701-254-4948/ Fax 701-254-4943
Email joshanson@nd.gov

August I 2023

Office of the Attorney General
600 East Boulevard Avenue, Department 125
Bismarck ND 58505-0040

ndag@nd.gov

RE: 2023 House Bill 1135 & 2023 Senate Bill 2371
Dear Attorney General Wrigley:

On behalf of the Emmons County Board of Commissioners, [ respectfully request an
investigation regarding the investors in the Summit Carbon Solutions carbon dioxide pipeline for
potential violations of 2023 House Bill 1135 and Scnate Bill 2371. Please feel free to contact my
office with any questions.

Sincerely,

A/
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STATE OF NORTH DAKOTA

OFFICE OF ATTORNEY GENERAL

www.attorneygeneral.nd.gov
(701) 328-2210

Drew H. Wrigley
ATTORNEY GENERAL

September 13, 2023

Brian Bitner, Vice-Chair
Burleigh County Commissioner
514 E. ThayerAve.

Bismarck, ND 58506-4413

Erin Magrum, Chair

Emmons County Commissioner
100 N.W. 4" St.

Linton, ND 58552

Rowland Ehlert, Chair

Richland County Commissioner
418 2nd Ave N

Wahpeton, ND 58075

Dear County Commissioners:

| received your recent requests for this office to conduct a civil review of Summit Carbon
Solutions, LLC (“Summit”) pursuant to N.D.C.C. § 47-01-09. The requests arose from
Summit’s application to the North Dakota Public Service Commission for a permit for a
carbon dioxide pipeline. The Public Service Commission rejected the permit application on
July 28, 2023. This office confirmed with Emmons County State's Attorney, Mr. Joe Hanson,
that the rejection of the permit application rendered the Emmons County request for a civil
review moot. To the extent any of your requests remain active, this office analyzed the

information you provided and the relevant statutes.

The Legislative Assembly amended N.D.C.C. § 47-01-09 significantly during the 2023
legislative session. The amendments became effective on August 1, 2023, and provided new
restrictions on the purchase and ownership of real property in North Dakota. The law now

prohibits land purchases by (1) a foreign adversary, (2) a foreign business with a principal



executive office located in a country that is a foreign adversary, (3) a foreign business entity
in which a foreign adversary owns more than 50 percent of the total controlling interests, or
(4) a foreign business entity in which a foreign adversary owns 50 percent or less of the total
controlling interests but directs the business entity’s operations and affairs. Notably, the
Legislative Assembly explicitly exempted certain foreign business entities from the reach of
the amended statute, carving out businesses that were “operating lawfully in the United
States on August 1, 2023" from prohibited categories (3) and (4). Accordingly, those
businesses are not barred from purchasing property under those provisions and no

ownership determination is legally appropriate.

N.D.C.C. § 47-01-09 also authorizes a city council or commission, county commission, or title
agent to ask this office to conduct a civil review regarding a foreign adversary business entity
that falls within prohibited category (3) or (4). For this office to conduct the civil review you
requested, Summit would have to fit the legislative criteria for either of those categories.
However, Summit was operating in the United States on August 1, 2023, and this office has
neither received nor found any information indicating its operation was unlawful. As a result,
pursuant to the clear legislative language in N.D.C.C. § 47-01-09, this office is unable to

conduct a civil review of the company.

Attorney General
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Continental Resources, Inc

https://www.clr.com

TPG Rise Climate

https://therisefund.com/tpgriseclimate

Summit Agricultural Group

https://www.summitag.com

SK Group

https://www.sk-perspectives.com

Tiger Infrastructure Partners

https://www.tigerinfrastructure.com




RESEARCH MEMORANDUM

To: Congressional and Administration Staff

From: Tom Jones, American Accountability Foundation

Date: May 23, 2023

Re: Climate Change CO2 Pipeline Tax Credit Should be a Pay-For in the Debt Limit

Negotiations.

Over the next two weeks, Congress and the administration will need to come together on a budget deal.
An integral part of the savings realized in that deal should be prohibiting use of the 45Q & 45Z carbon
tax credits for the carbon pipelines in the Midwest. The reasons to jettison the pipeline and its tax
credits are numerous.

x  The pipelines are wildly unpopular, with over three quarters of iowans opposing the pipeline.

x  The pipeline companies will use the power of eminent domain to run their pipelines through
family farm. This will destroy family farms all across the Midwest. Farms that have beenin
families for 100 years will be divided by unwanted pipelines, destroying rural communities, and
damaging profitable farmland.

x  The projects cannot stand on their own merit, they only keep getting protected because their
chief booster, Bruce Rastetter, uses his campaign donations to curry favor with the Members of
Congress protecting it. Just two weeks before the last fight on this issue he was handing checks
to Members of the lowa Delegation.

x  There are serious national security concerns arising from Bruce Rastetter beingin a business
partnership to operate an ethanol plant with a Chinese firm that is financed by the China
Development Bank, and arm of the Chinese Communist Party.

x  Rastetter will profit greatly from the 45Q & 45Z tax credits which will help subsidize his foreign
investments in Brazil.

x  The most activist part of the financial sector, the ESG movement, is deeply involved in the
projects with leading ESG firm BlackRock underwriting one of the three pipelines.

x  These pipelines empower interest groups that hate fossil fuels. The pipeline advocates want to
decarbonize America and are going to profit off of selling “low-carbon” ethanol to anti-fossil fuel
states like California and Oregon.

BACKGROUND

A few weeks ago, a cadre of lawmakers led by Representatives Feenstra, Hinson, Miller-Meeks, and
Nunn took the debt limit bill hostage to protect home state climate change projects.! The saga garnered
eye-rolls from many in Washington because most believed it was the usual Midwest kowtowing to
ethanol interests — a regrettable but all too familiar ritual in Washington. Instead of it being the normal
routine of protecting family farmers growing corn, this time Midwest Members were carrying the water
for a mega donor. Mega donor Bruce Rastetter is working with liberal activists like BlackRock to build
climate change sequestration pipelines — thousands of miles of pipelines carrying CO2 from ethanol

L https://rollcall.com/2023/04/26/house-gop-leaders-forge-ahead-with-debt-limit-vote/




plants and burying it underground - funded with tax-credits from President Biden’s “Inflation Reduction
Act” that will literally bulldoze family farms. And he’s protecting the pipelines by spreading campaign
cash around Washington to get Members of Congress to go to bat for him and his dubious climate
change projects.

RASTETTER'’S CLIMATE CASH

The carbon pipelines are so problematic, the first question that needs to be answered is why haven’t
these things been cast aside by debt-conscious conservatives. The answer is relatively straight-forward.
The pipeline advocates are led by the leading mega-donor in lowa, Bruce Rastetter, who is spreading
money around to Members of Congress to secure their support. Conservatives know these projects are
a terrible idea, doubly so for Members who believe in markets and are not buying AOC Green New Deal
climate hype, so there’s really only one way to explain supposed “conservatives” laying down on the
tracks to protect these projects. It’s all about the money.

There’s a lot at stake with the carbon pipelines running through the Midwest (more on that below) and
to protect them, Bruce Rastetter has been aggressive in spreading campaign cash around Congress. To
protect his ethanol related projects Rastetter has spread around $805,295 to Members of Congress,
their campaigns and the PAC supporting them. That’s on top of the tens of thousands he’s given to the
RGA, and nearly two million dollars he’s donated in lowa. In Congress, the overwhelming majority of
Rastetter’s donations have gone to members from the Midwest.

Notable recipients of Rastetter’s largesse include:

e Ashley Hinson who received $27,200 from Rastetter. Most shockingly, the Hinson Victory Fund
took an 511,600 check from Rastetter on March 30, 2023, just two weeks before she went to
the mattresses to protect the carbon pipeline tax breaks in the House debt limit bill.

e Mariannette Miller-Meeks who has taken $14,200 from Rastetter, again with 55,800 appearing
on March 28, just a few days before she’d join the fight for Rastetter’s pipeline on the debt limit
bill.

e Randy Feenestra whose campaigns pocketed $15,600.

e Zach Nunn a leading advocate for the tax breaks took multiple contributions from Rastetter
totaling $18,200.

THE CO2 PIPELINE IS WRONG FOR ALL THE WRONG REASONS
Private Companies with Eminent Domain Powers — Kelo on Steroids

There are three CO2 pipelines under consideration in the Midwest, Summit Carbon Solutions, Navigator
CO2 Ventures, and ADM/Wolf Carbon Solutions. The pipelines would carry carbon dioxide from ethanol
facilities and sequester it underground in states around the Midwest. All told the three pipeline
companies would lay roughly 2300 miles of pipelines in lowa, lllinois, Minnesota, Nebraska, North



Dakota, and South Dakota.? “Two of three companies seeking to build the pipelines, Summit Carbon
Solutions and Navigator CO2 Ventures, have notified state regulators they want to use eminent domain
powers to buy access where lowans have refused to sell. “3

Summit Carbon Solutions, Rastetter’s company, has filed 80 lawsuits in South Dakota against property
owners who do not wish to have a pipeline running through their property. * In lowa the legislature is
considering restricting the use of eminent domain and Summit has noted that despite its thousands of
meetings with landowners in lowa that it has only acquired voluntary easements from 70% of the
landowners on the pipeline route.

Providing eminent domain authority to a project whose benefits will accrue only to the businesses
involved in the project is a gross misuse of the eminent domain powers. Sadly, as expected abuses of
the eminent domain powers are quickly becoming apparent.

Killing Family Farms

Numerous sources have detailed how the pipelines would adversely impact family farms and hurt the
quality of life in rural America.?

e “Arural water district says the Summit plan would “cause damage to every water line crossed”
in their area. “¢

e “Andaschool district says Navigator’s proposed route across their property would impede
construction of already-planned school buildings.”’

e Kathy Stockdale's kitchen may as well be mission control in a plan to keep two carbon capture
pipelines from running through her Hardin County century farm.
"Our house is right here," she says as she points at a corkboard dotted with tacks marking
homes and lines marking where she believes the Summit Carbon Solutions and Navigator carbon
capture pipelines plan to go.
Summit, Navigator and Wolf Carbon Solutions all plan to build carbon capture pipelines in lowa.
If both Summit and Navigator are approved, both will run through Stockdale's farm.

2 https://www.desmoinesregister.com/story/money/business/2021/11/28/what-is-carbon-capture-pipeline-
proposals-iowa-ag-ethanol-emissions/8717904002/

3 https://www.desmoinesregister.com/story/news/politics/iowa-pol!/2023/03/14/iowa-carbon-capture-pipeline-
use-eminent-domain-opposed-majority-iowa-poll/69982590007/

4 https://www.argusleader.com/story/news/city/2023/05/01/summit-initiates-eminent-domain-claims-against-
south-dakota-landowners-carbon-capture-pipelines-puc/70164962007/

5 https://www.politico.com/news/2022/05/29/iowa-manchin-carbon-capture-pipeline-00030361

6 https://www.politico.com/news/2022/05/29 /iowa-manchin-carbon-capture-pipeline-00030361

7 https://www.politico.com/news/2022/05/29/iowa-manchin-carbon-capture-pipeline-00030361
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"Where are our property rights that we've been guaranteed by our constitution and by our
state?" she said, standing in her driveway with her son and husband. "They're being taken away.
| think that's what I'm fighting for is our property rights."2

e “This is just the latest case of someone insisting on putting a pipeline or an easement on our
property. I've lost track of how many times our family has had to deal with this,” said Beth
Richards, whose family farms in Hardin County. “Why should the landowners welcome
encroachment on their land for a project that doesn’t pay direct dividends to them other than a
vague promise that ethanol is good for corn prices? Why isn’t rent going to be paid for the land
or profits shared with farmers?”?

Wildly Expensive and Financed by Special Federal Tax Breaks

The carbon pipelines in the Midwest simply do not work without massive government subsidies. There
is not a market to pump CO2 from ethanol into the ground unless the federal government creates it.
Massive tax breaks are essential for companies to make the projects work.

The left is generally supportive of green technology projects but even groups on the left have concluded
that carbon pipelines are a boondoggle. Estimates from the group Food and Water Watch put a dollar
value on how much the three pipelines would cost the taxpayer:

“A single federal tax credit called Section 45Q could funnel almost $2 billion a year to Summit,
Navigator and Wolf/ADM to capture carbon from ethanol facilities to feed their pipeline
projects. Over the 12 years that the projects are eligible to profit from the Section 45Q credit,
the companies could make 523 billion” 1°

Even if they’re wrong by $10B there’s still over $10B in taxpayer subsidies wasted on the project.
Subsidizes the Operations of Foreign Ethanol Production

Summit Agricultural Group is a multi-national firm with significant operations in Brazil. Rastetter’s
company, and its profitability, is incredibly important to the development of Brazil. As lowa reporting

noted in 2017, Rastetter’s “Partnership with lowa company helps Brazil open first modern ethanol
plant,”'! a plant known as FS Bioenergia. The FS Bioenergia “plant is an international collaboration

8 https://www.kcci.com/article/the-property-rights-battle-is-well-underway-as-carbon-capture-companies-plan-to-
criss-cross-iowa/41937273

9 hitps://www.iowapublicradio.org/ipr-news/2021-10-13/proposed-carbon-dioxide-pipeline-draws-opposition-
from-iowa-farmers-and-environmentalists-alike

10 https://www.foodandwaterwatch.org/wp-content/uploads/2022/04/Midwest-Carbon-Pipelines-True-Cost-to-
Taxpayers 4.4.pdf

11 https://www.kmaland.com/ag/partnership-with-iowa-company-helps-brazil-open-first-modern-ethanol-
plant/articie f8e33b26-8413-11e7-8ea3-67c96994cdcc.html




between U.S.-based Summit Agricultural Group and Brazilian agribusiness Fiagril.”12 Since money is
fungible the profits enabled by the massive 45Q subsidies provided to the carbon pipeline in the United
States will go to propping up the development of Rastetter’s ethanol infrastructure in South America.

Rastetter’s Energy Company is Partnering with Chinese Multi-national Company Funded by CCP
Development Bank Creating Serious National Security Concerns

As mentioned above, Bruce Rastetter’s Summit Agricultural Group has significant partnerships in Brazil,
specifically the company runs the FS Bioenergia, the “F” being short for Fiagril, the “S” for Summit. As
Rastetter announced in 2017, “"Summit Ag Group and Fiagril are proud to have delivered this historic
project to Mato Grosso, and we look forward to the development of the region as a leader in ethanol,
corn and livestock production."'? Note Rastetter in front of the Summit / Fiagril banner at the
groundbreaking. 14

What Rastetter failed to note was that his business partner in the Brazil ethanol facility was actually a
Chinese company with close ties to the Chinese Communist Party. As Fiagril’s website notes, in 2016
Fiagril was acquired by the Pengxin Group,* through its business line the “Hunan Dakang International
Food & Agriculture Co.”*®

Hunan Dakang International Food & Agriculture Co. has close ties to the Chinese Communist Party, using
those ties to secure access to financing when the company struggled. “Fiagril has recently secured more

12 https://www.prnewswire.com/news-releases/fs-bioenergia-game-changer-in-brazils-ethanol-industry starts-
production-300504858.html

13 https://www.prnewswire.com/news-releases/fs-bioenergia-game-changer-in-brazils-ethanol-industry starts-
production-300504858.html

1 https://www.facebook.com/photo/?fbid=12180222582106938&set=a.1218005054879080

15 https://www.fiagril.com.br/nossa-historia/

16 https://www.reuters.com/article/fiagril-turnaround/brazils-fiagril-turnaround-on-track-after-chinese-investors-
burned-exec-idINL2N22M1IE




capital to continue with the turnaround. This year, China Development Bank approved a $300 million
revolving loan, which will provide working capital for three years, Silva said.”?’

The Chinese Development Bank exists to execute on the green agenda of the Communist Party of China,
noting in that:1®

CDB will continue to thoroughly implement the decisions and instructions of the CPC Central
Committee and the State Council on carbon peaking and carbon neutrality, and further play the
unigue role of development finance in key fields and weak areas, continuously driving the green
and low-carbon financing for new achievements.

Rastetter’s close partnership with a leading Chinese company funded by the one of the Chinese
Communist Party’s leading development banks should raise serious questions about Rastetter’s
judgement and creates serious national security concerns in a critical area like energy investment.

In League with Left Wing ESG Financiers BlackRock

While Rastetter was partnering with companies close to the Chinese Communist Party, one of the other
pipelines, the Navigator Energy Solutions was partnering with Blackrock to build the Heartland Gateway
Pipeline. From ESG Today reporting:

Mark Florian, Head of BlackRock’s Global Energy & Power infrastructure team, said:

“We are very excited to partner with Valero and Navigator in the development of this project.
Carbon capture infrastructure is a key part of reducing global carbon dioxide emissions, and we
look forward to executing this important project with high-quality industry partners and creating
a strong investment for our funds.”

Predicated on Catering to the Left’s Anti Carbon Agenda
If you hate fossil fuels and want to be in league with those who want to kill them off, carbon
sequestration pipelines are the perfect project. They’re being built by people who want to end fossil

fuels to serve people who want to end fossil fuels.

Summit Agriculture in particular is unashamed of their anti-fossil attitude. When announcing the
pipeline, they bragged:*®

7 https://www.reuters.com/article/fiagril-turnaround/brazils-fiagril-turnaround-on-track-after-chirnese-investors-
burned-exec-idINL2ZN22M1IE

18 https://www.cdb.com.cn/English/xwzx 715/khdt/202204/t20220424 9851.html

19 hitps://www.summitag.com/news/summitcarbonsolutions




Summit Agricultural Group announces the creation of Summit Carbon Solutions, a new business
platform that will address the global challenge of decarbonization by developing the world’s
largest carbon capture and storage project.

Decarbonization is exactly what it sounds like, a plan for a future without fossil fuels.

And they’re in league with the decarbonization advocates on the west coast who are attempting to force
all Americans to drive electric vehicles. While California is in the process of banning the internal
combustion engine in automobiles,?® they are also subsidizing the use of alternative fuels to strangle the
traditional oil and gas industry. Carbon sequestration pipeline’s sources of CO2, ethanol plants, plan to
profit off of that anti-oil and gas subsidy by selling their now low “carbon intensity (Cl)” fuel (after the
CO2 is buried under ground) to California who is requiring low Cl fuels.!

Although ethanol is a clean burning fuel, carbon dioxide emissions are a byproduct of the
production process. Knecht said, “The future demands lower carbon emissions and standards
are increasingly pointing in that direction. We’d love to lower our carbon intensity score as
needed for the West Coast market. California retailers sell a lot of €85 for the industry.”

Proponents say carbon pipelines are necessary to control the greenhouse gases driving climate
change. As Keith understands it, by transporting the carbon dioxide to the storage areas in
North Dakota, the carbon footprint of ethanol will be reduced which is what customers in
California are seeking. This will enable ethanol plants to increase their profits while increasing
demand. “As we are on the western edge of the corn belt, keeping customers in California
satisfied is important to us. They pay a premium for ethanol which has a lower emission which
reduces the carbon footprint. That ends up with a higher value to me as a corn producer.”

lowa Citizens Overwhelmingly Oppose the Pipelines

The facts on the ground are clear, the only way these projects go forward is with the power of eminent
domain, and with the pipeline companies having eminent domain there is overwhelming opposition to
the pipeline. From the Des Moines Register in March:

The poll shows 78% of lowans oppose companies using the state-granted power to build carbon-
capture pipelines across the state, while 15% are in favor and 7% are unsure.

“This initiative is opposed by strong majorities in every demographic group,” said pollster J. Ann
Selzer, who conducts the lowa Poll.

A strong majority of lowans oppose eminent domain for the pipelines, regardless of their
political party, gender, age, religion, income or where they live.

20 https://ww2.arb.ca.gov/resources/documents/cars-and-light-trucks-are-going-zero-frequently-asked-
questions#:~:text=Yes.%20California%20is%200only%20requiring,and%20fuel%20cell%20electric%20vehicles.
A https://www.tsin.com/news/ethanol-industry-seeks-carbon-capture-solution/

"3 pender A ©
Aaa koot



For example, 72% of Republicans oppose using eminent domain for pipeline construction, 82%
of Democrats and 79% of independents; 76% of men and 80% of women; 78% of respondents
younger than 45 along with those 45 and older; and 80% of rural residents and 76% of urban
residents.

Eighteen percent of men favor it, compared with 11% of women. The poll of 805 lowans was
conducted March 5-8 by Selzer & Co. It has a margin of error of plus or minus 3.5 percentage
points.
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Objection, Docket Number HLP-2021-0001
To Whom It May Concern:

[ am writing in opposition to Summit Carbon Solutions LLC's Petition for a Hazardous
Liquid Pipeline Permit.

Summit Carbon Solutions submitted a Form D to the SEC on October 22, 2021. It
submitted an amended Form D to the SEC on May 12, 2022. You'll find those here:
EDGAR Entity Landing Page. I've also attached these documents for reference. The
amended version lists a total of 464 investors in this project.

The amended Form D filing includes investors, who are identified as Directors under
Related Persons, Item 3. Harold Hamm, William Berry, Emil Henry, Mike Stone,
Jonathan Garfinkel, and Yu Jeong-Joon have all been added and are listed as Directors. I
would assume this gives these individuals, on behalf of their investor pools or business

enterprises, some say in the operation of this venture.

Yu Jeong-Joon is identified as vice president of SK E&S in various news articles. The
firm’s buy-in received coverage in the May 10, 2022, Aju Business Daily. See that

here: https://www.ajudaily.com/view/20220510105506193. I' ve also attached this article
for reference.

SK Group is a South Korean firm. It has experienced legal troubles in South Korea,
some recent: Prosecutors raid SK Group in connection with alleged slush fund case at
SK Networks (see also attached).

https://en.yna.co.kr/view/AEN?20210525006851315 (see also attached).

Under federal exemptions and exclusions (Item 6) in the May 12, 2022, amended SEC
filing, Summit cites Rule 506(c). I believe this exempts Summit from closer scrutiny by
the SEC, under the assumption that all of the investors in Summit are "accredited." I
don't have any information to indicate that any of the investors identified to date are

not accredited. Most remain unidentified.
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I would ask the Utilities Board to conduct due diligence in order to determine if
the SK Group is part of the same company, SK Holdings Co. Lt., that is listed
in the following Contractor Misconduct Database:

https://www.contractormisconduct.org/contractors/161/sk-holdings-co-Itd.

If this is the same company, [ think it should raise concerns regarding SK's involvement
in the Summit Carbon pipeline project. My research indicates that it is affiliated, and

that SK E&C now goes by the name SK ecoplant: SK E&C begins afresh as ‘SK ecoplant’.

See also attached. See also this listing of companies (attached):

https://eng.sk.com/companies.

The Contractor Misconduct database contains information on several actions taken
against SK Engineering and Construction in the United States (see attached). The
company pleaded guilty to defrauding the U.S. Army in June of 2020 and was fined
more than $68 million according to a Department of Justice Press release (see attached).

I believe these were criminal sanctions.

The other Directors listed in the amended SEC filing, as best I can tell, are affiliated with
Tiger Infrastructure (Emil Henry), TPG Rise (Mike Stone and Jonathan Garfinkel), and
Continental Resources (Harold Hamm and William Berry).

I think with the exception of Continental Resources, all of these investors are private
venture capital or investment firms. I don't think we know where a lot of the money
comes from, and much of it may well come from foreign investors outside the U.S. This

would include SK Group.

Tiger Infrastructure: https://www.tigerinfrastructure.com/

SK Group: https:/ en .sk.com news sk- roup-appoints-first-head-of-u-s-corporate-and-

government-affairs
The Drive for Better | SK

TPG: TPG Rise Climate | The Rise Fund
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Continental: Home - Continental Resources

Billionaire-founder Harold Hamm offers to take Continental Resources private in $25
billion deal

You'll note in the above link that Harold Hamm wants to take Continental Resources

private.

The Aju Daily article states that SK Group has a 10 percent stake in the Summit Carbon
venture. In other, related articles, including the May 10, 2022, Biofuels Digest, TPG is
identified as a global private equity firm. This indicates that additional monies for this
venture are coming from foreign entities. In the Aju Daily article, SK also talks about
using what it learns in Latin America.

According to a September 2021 article in the Financial Times, TPG Rise received an
investment from Saudi Arabia's public investment fund (PIF): “PIF also invested in the
$5.4 bn TPG Rise Climate fund, chaired by Hank Paulson, a former US Treasury

secretary.” (Saudi Arabia’s grandiose climate plans struggle to take off). See attached.

Summit Carbon has employed the LS: Group, or Larson Shannahan Slifka, as its
representative and lobbyist. Recently, Dan Lederman, Chairman of South Dakota’s
Republican Party, spoke out in support of the program at various meetings held in his
state. Lederman is listed as a senior advisor on LS2’s website. Lederman is also listed as
an active foreign agent representing Saudi Arabia on the FARA website:
https://efile.fara.gov/docs/6749-Short-Form-20191202-26.pdf (see attached), along with a

host of other LSz staff members and subcontractors. My review of LS?’s filings on the

FARA website indicates that in recent years, this Iowa firm has been paid many

hundreds of thousands of dollars to represent Saudi Arabia.

[f Saudi Arabia and other foreign principals have invested in Summit Carbon Solutions,

Iowans should be informed of this fact, including the amount of monies invested.

Summit has identified the tax credits available through section 45Q of the federal tax

code as one of its sources of revenue. I think most Iowans, particularly those
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landowners whose property may be subject to eminent domain, might have something
to say about a project that relies upon federal monies as a revenue source and takes on

investors whose backgrounds Iowans know little to nothing about.

[ know very little about the FIRRMA regulations that are meant to more closely

scrutinize foreign investments: https://www.lw.com/thoughtLeadership/final-cfius-

regs-take-effect-feb-2020-10-key-questions-answered (see also attached). I would

request that the Iowa Ultilities Board conduct due diligence to determine if the Summit
Carbon pipeline project is subject to these regulations:
https://www.lw.com/thoughtlLeadership/final-cfius-regs-take-effect-feb-2020-10-key-

questions-answered.

Thank you.

Sincerely,

Nancy Dugan

506 Second St. SE
Altoona, [A 50009
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Persons who respond to the collection of information contained in this form are not required to
respond unless the form displays a currently valid OMB number.

* This underlaking does not affect any limits Section 102(a) of the National Securilies Markets improvement Act of 1996 ("NSMIA") {Pub. L. No. 104-290, 110 Stat. 3416 (Oct. 11,
1996)] imposes on the ability of States to require information. As a resull, if the securilies that are the subject of this Form D are "covered securities” for purposes of NSMIA, whether
in all instances or due 10 the nalure of the offering that is the subject of this Form D, Slales cannol roulinely require offering malerials under this underiaking or otherwise and can
require offering materials only to the extent NSMIA permits them to do so under NSMIA's preservation of their anti-fraud authority.
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Summit's project is aimed at capturing up to 12 million tons of carbon dioxide (C0O2)
a year from 32 corm ethanol plants in five midwest states. CO2 captured at each plant
will be transported to an underground carbon storage tacility to be built in North

Dakota for permanent storage through a pipeline ot 3,200 kilometers (1,988 miles).

Construction is to begin in the first half of 2023 for commercial operation in the
second half of 2024. For the carbon capture and storage (CCS) project, SK E&S said it
would build a "CCS dream team” with Summit Agricultural Group, a diverse farming
and agricultural mvestor, Continental Resource, a major U.S. petroleum and gas

company, and private equity tum Texas Pacitic Group CIPG).

SK &S anticipates strategic synergy effects with Summit by using its biotuel business
experience in the UL.S. and Latin America as well as with Continental Resource which
possesses lmow-how about various pipeline operations in petroleum and gas

business.

Washington's renewable fuel standard (RFS) program calls for at least 10 percent in
the ethanol volume required for blending into gasoline. Bioethanol, usually made by
the fermentation of corn or sugarcane, can he used as motor fuel or an industrial raw
material, but it generates CO2 in the production process. Bioethanol produced with

CCS technology can generate a carbon credit.
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By participating in the U.S. CCS project, SK E&S aims to establish a bridgebead in
large global CCS projects. "CCS is a critical technology that can divectly reduce carbon
dioxide produced in the process of using ditferent energy sources such as natural gas

and hiofuels,” SIKE&S vice president Yu Jeong-joon said in a statement on May 10.

[n March 2022, SK &S disclosed a project to turn a gas production (acility in Bayu-
Undan in the Timor Sea inlo a CCS plant capable of storing aboul 10 willion tons of
carbon dioxide annually. The project is aimed at securing an overseas storage base
that can handle carbon dioside generated from the Barossa gas Geld and blue

hvdrogen production facilities in South Korea.

As part of a broad group-wide project to promote hydrogen as a new growth engine,
SKE&S disclosed a $1.4 billion investiment decision In March 2021 to develop gas
fields in northern Australia and bring in 1.3 million tons of liquefied natural gas per

year for 20 years from 2025,

Fan Chang-won Reporter
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SK E&C begins afresh as ‘SK ecoplant’

2021-05 24 16:50

SK Engineering & Construction. the building arm of South Korea’s third largest
canglomerate SK Group, has officially changad its corporate name to “SK Ecoplant” as
part of the group’s eftort to enhance £SG management.

he com; pany an Monday released its new corporate identity and fiiture vision on the
comipany sintranet under the title ’)C"u ( ‘h:r ge Story.
[he new corporate naime was appro\/ew at the extraordinary generat shareholders’

mecting held at the company’s headquarters in Seoui on May 21.

In October last year, the builder filed an application to the Seoul Centi
for the temporary registration of three corporate name candidates -- S
Impact, and 5K Circlers.

alD strict Court
K Ecoplant, SK

The corporate name “SK Ecoptant” refllects the company’s drive (o grow beyond the
conventional construction business and to embrace innovative eco-friendly
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technelogies, according to officials.
As a mid-term fi

fiscal road map to back its vision, the company vowed to invest some 3
trillion wor {$2.6

¢l
)
L

¢
7 billion) by 2023.

Reparding its conventional construction business, 5K Ecoplant will focus on expanding
eco-friendly building materials and on establishing a arcular economy t
called 3Rs - reduce, reuse and recycling of waste.

“The new corporate name signals a new start in promoting eco-friendly business ideas
and related technologies,” said Ahn Jae-hyun, president ard CEQ of the company.

“We shall figure out impactful business solutions so that we may grow into Asia s top
environmental enterprise in upcoming years.”

Hy Bae Hyun jung (tellme@heraldcorp.com!

Dt koreanerald.comy/commond newsprint.php?
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“American contracts are not for sale in the United States, nor abroad,” said Paul Delacourt, the Assistant Director in
Charge of the FBI's Los Angeles Field Office. “This case should send a message to companies and officials
domestically and overseas that the FB! and our partners will hold accountable those who threaten the integrity of our
military operations and who abuse their position to profit personally at the expense of American taxpayers.”

“This plea demonstrates the great cooperation among our federal investigators and prosecutors,” said Director Frank
Robey of the U.S. Army Criminal Investigation Command's (CID) Major Procurement Fraud Unit. “Italso holds SK
responsible for their actions and sends a strong message that this type of conduct wilt not be tolerated.”

"This sort of abhorrent behavior is a serious threat to the integrity of the DoD acquisition process and a gross betrayal
of the public trust” said Special Agent in Charge Stan Newell of the Defense Criminal Investigative Service (DCIS),
Transnational Operations Field Office. “The special agents of the DCIS, along with our partner agencies, will vigorously
investigate and bring to justice those who pilfer taxpayer dollars and shamelessly enrich themselves through corruption
and deceit.”

According to plea documents, SK obtained a large U.S. Army construction contract at Camp Humphreys, South Korea
in 2008 worth hundreds of millions of dollars. SK paid millions of dollars to a fake Korean construction company named
S&Teoul, which subsequently paid that money to a contracting official with the U.S. Army Corps of Engineers. In order
to cover approximately $2.6 million in payments to S&Teoul, and ultimately to the contracting official, SK submitted false
documents to the U.S. Army.

SK also admitted that its employees obstructed and attempted to obstruct federal criminal investigations of the fraud
and bribery scheme. SK admitted that, in April 2015, its employees burned large numbers of documents related to U.S.
Army contracts, in order to hamper U.S. and Korean investigators. Further, SK admitted that, in the fall of 2017, its
employees obstructed a federal criminal proceeding by attempting to persuade an individual not to cooperate with U.S.
authorities.

A number of relevant considerations contributed to the United States’ criminal resolution with SK, including that SK
frustrated the United States' investigation by withholding requested documents and information, destroying documents
relevant to a pending federal investigation, and attempting to persuade a potential witness not to cooperate with the
investigation. In addition, SK did not discipline any employees responsible for the misconduct, either through direct
participation or failure in oversight, or those with supervisory authority over the area in which the criminal activity
occurred, and failed to retain business records and otherwise failed to prohibit the improper destruction and deletion of
business records.

In November 2018, two SK employees, Hyeong-won Lee and Dong-Guel Lee, were indicted by a federal grand jury in
the Western District of Tennessee on charges of conspiracy, major fraud against the United States, wire fraud, money
laundering conspiracy, and obstruction of justice for their alleged roles in the scheme.

The indictment is only an accusation, and the defendants are presumed innocent unless and until found guilty by a
court of law. The case is U.S. v. Lee (2:18-cr-20378-TLP). Hyeong-won Lee and Dong-Guel Lee are currently fugitives
of justice.

Army-CID, DCIS, and the FBI's Los Angeles Field Office investigated this case. Assistant Chief Justin Weitz and Trial
Attorney Danny Nguyen of the Criminal Division’s Fraud Section, and Assistant U.S. Attorney Tony Arvin of the Western
District of Tennessee prosecuted the case. Trial Attorney Andrew Steinberg of the Civil Division's Fraud Section
represented the government in the civil case. The Criminal Division's Office of International Affairs and Public Integrity
Section and the Korean National Police Agency provided assistance in connection with the case.

The year 2020 marks the 150th anniversary of the Department of Justice. Learn more about the history of our agency
at www.Justice.gov/Celebrating150Years.

Attachment(s):
Download SKEC Information
Download SKEC Plea Agreement
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Promising that the world’s top oil exporter would lead the “next green era”, Prince
Mohammed vowed that 50 per cent of Saudi Arabia’s power generation would be
provided by renewables by 2030, with the other 50 per cent fuelled by gas. Riyadh

would also plant 10bn trees in the desert nation in the coming decades.

“As aleading global oil producer, we are fully aware of our share of responsibility in
advancing the fight against the climate crisis,” the prince said as he unveiled the plan
in March. “And as [with] our pioneering role in stabilising energy markets during the

oil and gas era, we will act to lead the next green era.”

But as with many of the prince’s ambitious schemes, sceptics question whether his
rhetoric will be matched with tangible action on the ground. The kingdom burns
about 1m barrels of oil equivalent a day to fuel its power system, a figure that rises
sharply in the scorching summer months when Saudis rely on air-conditioning to
keep cool.

The Climate Action Tracker, an independent research group, rates Saudi Arabia’s
climate commitments as “critically insufficient”, citing a lack of clear policies or data

about its emissions.

“It’s not very clear how they actually aim to achieve these [climate goals], it’s not very
transparent at all,” said Mia Moisio, analyst at the NewClimate Institute, which helps
collate the Climate Action Tracker data. “I am quite cautious about [the kingdom’s]
announcements . .. There’s no reason why it wouldn’t be possible in Saudi. But there’s

a lot of inertia.”
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But the fund is expected to oversee 70 per cent of Saudi Arabia’s renewable projects
targeted in the kingdom’s 2030 development plan. This month, ACWA Power, a utility
50 per cent owned by the PIF, announced the financial close for a SR3.4bn ($907m)
solar project, Sudair, that is expected to generate 1.5GW of electricity. PIF also
invested in the $5.4bn TPG Rise Climate fund, chaired by Hank Paulson, a former US

Treasury secretary.

Saudi officials said there was currently 300MW of installed solar capacity, adding that
Riyadh was developing 13 projects that would raise that to 5GW by 2024.

But Tim Buckley, director of energy finance studies, Australia/South Asia, at the
Institute for Energy Economics and Financial Analysis, said the stop-start nature of

Saudi projects had put potential investors off.

“The market’s cynical: they announced the biggest solar project in the world three to
four years ago and nothing came of it,” he said.

However, he added that the kingdom’s vast desert lands and hot climate meant it was
endowed with resources that give it the potential to become “the solar capital of the

world having been the oil capital of the world”.

Government officials said they also planned to capture the emissions generated by the
production of hydrocarbons — a much smaller volume than that generated when the
fuels are burned — using carbon capture utilisation and storage (CCUS) and direct air
capture (DAC).

Both the state oil company Saudi Aramco and the petrochemicals group Sabic were

developing programmes in that field, Saudi officials said.
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LATHAMSWATKINS

1. What is a TID US business, and why does it matter?

A TID US business includes the following:

« A US business that produces, designs, tests, manufactures, fabricates, or develops critical
technology. The final regulations clarify that not all US businesses involved with critical
technology are TID US businesses. For example, if a US business produces an item using a
critical technology component from a third party, and if the role of the US business is limited to
merely verifying the fit and form of the third-party-supplied component, the US business is not a
TID US business. The final regulations also provide much-needed relief to US critical technology
businesses that were subject to the CFIUS Pilot Program solely because they were involved with
items subject to certain encryption controls under the Export Administration Regulations (EAR),
but eligible to take advantage of License Exception ENC.

« A US business that performs specified functions with respect to certain critical infrastructure, such
as owning, operating, manufacturing, supplying, or servicing critical infrastructure across
subsectors such as telecommunications, utilities, energy, and transportation, each as identified in
an appendix to the Final Rules.

« A US business that maintains or collects sensitive personal data of US citizens, which is defined
toinclude, among other things, identifiable data related to US government employees, health
information, certain financial information, geolocation data, and genetic test results. impacted US
businesses are those that (1) “target or tailor" products or services to a US executive branch
agency or military department with intelligence, national security, or homeland security
responsibilities, (2) maintain or collect sensitive US citizen data on more than 1 million individuals
within the 12-month period preceding certain transaction-related dates, or (3) have a
demonstrated business objective to maintain or collect sensitive US citizen data on greater than
1 millionindividuals — and this data is an integrated part of the US business’s primary products
or services.

The final regulations expand CFIUS jurisdiction to reach non-controlling and non-passive investments by
foreign investors in TID US businesses where the foreign investor is afforded certain triggering rights,
such as board or observer rights, access to material non-public technical information about the TID

US business, or involvement in the substantive decision-making of the TID US business. As discussed
below, CFIUS filings are also required for certain investments in TID US businesses.

2. When will a CFIUS filing be required once the final regulations take effect?

Once the final regulations take effect, foreign investors will be required to file with CFIUS in connection
with certain investments involving “critical technology” as well as certain investments in TID US
businesses by parties in which a foreign government has a "substantial interest.”

e Investment in critical technology businesses: The CFIUS Pilot Program already requires review
by CFIUS of non-passive investments by foreign persons in US businesses that produce, design,
test, manufacture, fabricate, or develop one or more “critical technologies” either used in
connection with or designed specifically for one or more of 27 specified pilot program industries.
This Pilot Program is now a permanent part of the final CFIUS regulations, with certain changes,
including:

o The current Pilot Program requires a CFIUS filing if the US business has a nexus to one
of 27 industries identified by certain North American Industry Classification System

January 2202020 | Number 2592 | Page 2
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(NAICS) codes. In a forthcoming rule change, the Treasury Department is expected to
replace the reference to NAICS codes with criteria reiating to export control licensing
requirements.

o As noted earlier, the final regulations remove basic encryption items subject to License
Exception ENC from consideration as a critical technotogy.

o Substantial foreign government interest transactions: With certain exceptions, a CFIUS filing will
be required for transactions in which a foreign person in which a foreign government has a
“substantial interest” will itself acquire a “substantial interest” in a TID US business.

o A foreign government has a substantial interest in the foreign investor if the foreign
government has a 49% or greater direct or indirect voting interest in the foreign investor.
A foreign investor has a substantial interestin a TID US business if the investment gives
the foreign investor a 25% or greater direct or indirect voting interest in the TID
US business. Notably, the final regulations make clear that limited partnership interests
held by a foreign government generally do not count toward the substantial interest test.

If parties fail to make a mandatory CFIUS filing, CFIUS can assess a civil monetary penalty against the
foreign investor, the US business, or both, up US$250,000 or the value of the transaction, whichever is
greater.

3. When does CFIUS have jurisdiction to review a transaction if a filing is not
required?

CFIUS has jurisdiction to review three types of transactions:

¢ Control transactions: CFIUS retains jurisdiction to review any transaction that could result in
control of a US business by a foreign person. The final CFIUS regulations define “control” broadly
to encompass certain minority investments. Importantly, the final regulations maintain the carve-
out from CFIUS jurisdiction for transactions that result in a foreign person holding 10% or less of
the outstanding voting interest in a US business “solely for the purpose of passive investment.” A
US business is a business that engages in interstate commerce in the United States. (The final
regulations, consistent with FIRRMA, delete the phrase “but only to the extent of its activities in
interstate commerce in the United States.” The Treasury Department noted in response to
comments about the new, more expansive definition that the change “is not intended to suggest
that the extent of a business's activities in interstate commerce in the United States is irrelevant
to the Committee’s analysis of national security risk.")

» Certain non-controlling TID US business investments: Once the final regulations take effect,
CFIUS will have jurisdiction to review non-passive investments in a TID US business by a foreign
person if the investment affords the foreign person any of the following triggering rights identified
in the final regulations, even if the investment does not give the foreign person control of the
US business:

o Access to material non-public technical information of the US business regarding its
critical technology or its covered investment in critical infrastructure

o Membership or observer rights on, or the right to nominate an individual to a position on,
the board of directors or equivalent governing body of the US business

Latham & Walkins January 22. 2020 | Number 25882 | Page 3
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o Involvement, other than through the voting of shares, in substantive decision-making of
the US business regarding the business'’s critical technology, the operation or supply of a
covered investment in critical infrastructure, or the use of sensitive personal data of
US citizens

« Certain real estate investments: Once the final regulations take effect, CFIUS will have
jurisdiction to review transactions involving the purchase or lease by, or concession to, a foreign
person of real estate in the United States located within (or functioning as a part of) an airport or
maritime port, or in “close proximity to” a US military installation or other facility “sensitive for
reasons relating to national security.”

When CFIUS has jurisdiction to review an investment but a CFIUS filing is not required, the parties should
consider carefully whether to make a voluntary filing to obtain CFIUS clearance. Absent such a clearance,
CFIUS retains the right to force a filing of a transaction after signing or even after closing — with the
possibility that CFIUS may impose conditions on the deal (called “mitigation™) or even recommend to the
President of the United States that the President block or unwind the transaction. In most cases, once
CFIUS clearance has been received for a control transaction, the parties to the transaction benefit from
safe harbor from further review. The decision whether to make a voluntary filing with CFIUS depends on a
variety factors, including the national-security risks associated with the foreign investor and the US
business, the deal timing, and the parties' tolerance for the possibility of a CFIUS review after signing or
closing. Notably, CFIUS is devoting considerably more resources to identifying so-called “non-notified”
transactions.

4. Which transactions will not be subject to filing requirements or CFIUS
jurisdiction?

Transactions Involving Only Non-Foreign Investors

CFIUS does not have jurisdiction to review transactions involving only non-foreign investors unless an
investor is ultimately controlled by a foreign person. As in the current CFIUS regulations, and in general
terms, an entity qualifies as a foreign person if (1) it is organized under the laws of a country other than
the United States and (2) its principal place of business is outside the United States or its equity securities
are primarily traded on one or more foreign exchanges — unless the majority of its equity interests are
uitimately owned by US nationals.

e Principal place of business: The final regulations include for the first time a definition for “principal
place of business.”

o Principal place of business is defined as the place where a company’s management
“directs, controls, or coordinates the entity's activities,” or in the case of an investment
fund, where the investment fund's “activities and investments are primarily directed,
controlled, or coordinated by or on behalf of the general partner, managing member, or
equivalent.”

o Ifthe investor has recently represented to the US government, a US state government, or
any foreign government for tax or other purposes that its principal place of business is
outside the United States, that location will be deemed to be the investor's principal place
of business unless the investor can demonstrate that its principal place of business has
changed to the United States since the earlier representation.
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Although the definition of principal place of business will take effect on February 13, 2020, the Treasury
Department is accepting public comments on the definition until February 18 and may revise the definition
based on the comments.

Transactions Involving Certain investment Funds

As required under FIRRMA, certain transactions involving investment funds are excluded from the
expanded scope of CFIUS'’s jurisdiction for non-controlling investments in TID US businesses (but not
from the expanded jurisdiction for real estate investments). In addition, filings are not required for
qualifying transactions involving investment funds. This topic is discussed in more detail in the answer to
Question 9.

Transactions involving Investors With Close Ties to Australia, Canada, or the United
Kingdom

FIRRMA requires CFIUS to exempt investors from some countries from the expanded scope of CFIUS's
jurisdiction for non-controlling investments in TID US businesses and real estate investments. As alluded
to in the proposed regulations in September 2019, the final regulations identify a short list of “excepted”
foreign states: Australia, Canada, and the United Kingdom. The final regulations note that the list could be
expanded in the future.

To qualify as an excepted investor, a party must satisfy several requirements establishing close
connections to one or more of the excepted foreign states and/or the United States. For example, at least
75% of the foreign investor's board members and all individuals holding 10% or more of the voting
interests in the investor must be from an excepted foreign state or the United States. (Under the proposed
regulations, the requirement applied to all board members and individuals holding voting interests of 5%
or more.) Even if a foreign investor satisfies these requirements, it will not be eligible for the exception if it
has been found to have violated certain US laws, regulations, and orders. For instance, the foreign
investor will not be eligible for the exception if it has been notified of a breach of a CFIUS mitigation
agreement; if it has received a finding of a US sanctions violation by the Office of Foreign Assets Control,
or if it has been debarred by the US State Department, or been identified on the Commerce Department’s
Entity List or Unverified List.

In achange from the proposed regulations, investors will not be required to file with CFIUS based solely
on the fact that the government of an excepted foreign state has a substantial interest in a transaction. A
filing could still be required for other reasons, however. For example, filings are required for certain
transactions involving critical technology, and that requirement applies regardless of whether a foreign
government has an interest in the transaction.

Transactions involving Investors Subject to Other Governmental Oversight

Some foreign investment transactions that are already subject to US government oversight do not need to
be notified to CFIUS. For instance, for investments involving critical technology, the final regulations
exempt from the CFIUS filing requirement certain investments through an entity that is already subject to
a security control agreement, special security agreement, voting trust agreement, or proxy agreement to
offset foreign ownership, control, or influence (so-called FOCI) pursuant to the National Industrial Security
Programregulations. However, the fact that a transaction involves an entity operating under such an
agreement does not exempt it from CFIUS's jurisdiction or the filing requirement for transactions in which
a foreign government has a substantial interest, so a CFIUS filing may still be warranted under certain
circumstances.
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5. When will parties be able to file a short-form declaration with CFIUS
instead of a full notice?

Under the Pilot Program, parties required to file with CFIUS have had the choice of filing a short-form
declaration (currently a five-page PDF form) or submitting a full notice to CFIUS.

Under the final regulations, parties generally have a choice of filing either a declaration or a full notice to
CFIUS, including with respect to real estate transactions. Declarations and full notices each have
advantages and disadvantages. A declaration can be prepared more quickly than a full notice, and CFIUS
completes its review of a declaration in 30 calendar days as opposed to the two to four months or longer
that its review of a full notice takes. However, filing a full notice necessarily leads to a final decision by
CFIUS, whereas filing a declaration can lead to an inconclusive result — CFIUS can ask the parties to file
a full notice after finishing its review of a 30-day declaration, or can conclude its review of a declaration
without clearing the investment, meaning that the parties must file a full CFIUS notice to obtain protection
against post-closing review of the transaction.

6. Is there now a CFIUS filing fee?

Not yet. The final regulations do not provide for filing fees, but FIRRMA authorizes CFIUS to establish
them, and the Treasury Department has indicated that it will issue a proposed regulation regarding filing
fees "at a later date.” Under FIRRMA, the maximum fee is the lesser of 1% of the value of the transaction
or US$300,000, adjusted for inflation. However, the Treasury Department could establish fees lower than
this statutory maximum in its regulations.

7. Which real estate transactions are subject to CFIUS jurisdiction under the
final regulations, and what are the filing requirements?

The final regulations (31 CFR Part 802) expand CFIUS's jurisdiction to review the purchase or lease by,
or concession to, a foreign person of:

« Real estate located in or functioning as part of “covered ports,” which includes certain airports
and maritime ports

« Real estate located within one of the following areas, consistent with the updated list of military
installations identified in Appendix A to Part 802:

o One mile (close proximity) of certain military installations identified in Part 1 or Part 2 of
Appendix A, such as the Pentagon in Arlington, Virginia, and { os Angeies Air Force Base
in California

o One to 100 miles (the extended range) of certain military installations identified in Part 2
of Appendix A, such as real estate located within 40 miles of Cape Canaveral Air Force
Station in Florida or Fort Bragg in North Carolina

o Certain counties identified in connection with military installations identified in Part 3 of
Appendix A, such as Burke, Dunn, and McHenry counties in North Dakota in connection
with the 91st Missile Wing Minot Air Force Base Missile Field

o To the extent real estate is located within the limits of the United States' territorial sea,
any part of a military installation as identified at Part 4 of Appendix A, such as the Boston
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Range Complex offshore Massachusetts, New Hampshire, and Maine, and the
Pensacola Operating Area offshore Alabama and Florida

The final regulations explain that the Treasury Department will make available to the public a web-based
tool to help parties determine whether their transaction implicates “covered real estate.” In the interim, the
Treasury Department has directed the public to consult TIGERweb, a tool maintained by the Census
Bureau, to view reievant military installations, urbanized areas, and urban clusters on a map.

Consistent with the proposed regulations, CFIUS can assert jurisdiction under the final regulations if a
foreign investor holds at least three of the following property rights:

o To physically access the real estate
¢ To exclude others from physical access to the real estate
To improve or develop the real estate
o To attach fixed or immovable structures or objects to the real estate

As provided in FIRRMA, there is no filing requirement for covered real estate investments. Parties may
determine whether to file a short-form declaration or submit a full notice to CFIUS.

8. Which real estate transactions are not subject to CFIUS review?

The final regulations carve out from CFIUS's jurisdiction the following types of real estate investments:

¢ Investments made by investors from excepted foreign states, as discussed above (currently
limited to Australia, Canada, and the United Kingdom)

¢ Investments in real estate located within an “urbanized area” (an area with a minimum population
of 50,000 individuais according to the most recent US Census) or an “urban cluster” (an area
containing at least 2,500 and fewer than 50,000 people) — except if the real estate is located
within or functioning as part of an air or maritime port, or within close proximity to a military
installation

¢ Investments in a single housing unit, including fixtures and adjacent land, as long as the land is
incidental to the use of the real estate

e Leases and concessions of real estate in airports and maritime ports only where for the purpose
of retail sales

¢ Investments in commercial office space within a multi-unit commercial office building so long as,
at the completion of the transaction (1) the amount of space occupied by a foreign person is
equal to 10% or less of the total square footage and (2) the ratio of a foreign person and its
affiliates to the total number of tenants in the building amounts to less than 10% of the total
number of tenants “based on the number of ownership, lease and concession arrangements for
commercial space in the building.”

9. What are the implications of the final regulations for private equity funds?

e Principal place of business: One important implication for private equity funds is the new definition
of “principal place of business," as discussed in Question 4. The final regulations define principal
place of business, in the case of a fund, as the place “where the fund's activities and investments
are primarily directed, controlled, or coordinated by or on behalf of the general partner, managing
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member, or equivalent.” This definition clarifies for private equity funds whether a transaction is
subject to CFIUS jurisdiction and seeks to ensure that a fund's principal place of business is the
same across federal, state, and foreign government filings.

o Investment fund clarification: The final regulations retain the clarification that excludes from
CFIUS's jurisdiction certain non-controlling indirect investments in TID US businesses through
investment funds where (1) the fund is managed exclusively by a general partner or equivalent
that is not a foreign person, (2) if there is an advisory board or committee, the foreign person
does not have the ability to control investment decisions of the fund through the advisory board or
committee, (3) the foreign person does not otherwise have the ability to control the investment
fund, and (4) the foreign person does not have any of the triggering rights discussed in response
to Question 3 (e.g., board or observer rights).

10. What are emerging and foundational technologies, and why are they
important?

The Final Rules continue to include "emerging and foundational technologies” in the definition of “critical
technologies.” The technologies that constitute emerging and foundational technologies are being
determined by an interagency process, which is anticipated to result in a proposed rufe for new Export
Control Classification Numbers (ECCNs) on the EAR’s Commerce Control List. Once these emerging and
foundational technologies are identified in new ECCNs, they will become part of the CFIUS critical
technology landscape.

On November 19, 2018, the Department of Commerce's Bureau of Industry and Security (BIS) published
an advance notice of proposed rulemaking, seeking public comment on the criteria for identifying
emerging technologies that are essential to US national security. At the time, BIS identified 14 categories
of technology under consideration, including artificial intelligence; biotech; robotics; position, navigation,
and timing (PNT) technology; microprocessor technology; additive manufacturing; advanced computing
technology; hypersonics; and advanced surveillance technologies.

The timing of a new rule identifying emerging technologies and corresponding new ECCNs remains
unclear, but its publication will be another significant development for CFIUS as well as US export control
purposes.
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