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SUMMARY

BRIEFLY - - - THIS REPORT SAYS

. BUDGET

The Council acted upon requests of the State Social Service Board to
spend federal funds matched by private moneys and of the Main Expenment
Station and branch stations to spend local funds for agricultural research in
North Dakota. The Council heard reports of the State Social Service Board
regarding its efforts to develop an improved system for reimbursing vendors
of medical services, reports from the Director of Institutions regarding future
space needs of the institutions and departments under his control, and a sur-
vey of the utilization of the space within the State Capitol and State Office
Building. The Council authorized the Board of Higher Education to enter into
reciprocal agreements with other states to eliminate nonresident tuition at the
state’s colleges and universities and to eliminate nonresident tuition for in-
state students desiring to attend out-of-state institutions of higher education.
The Council reviewed instances where agencies did not comply with legislative
intent and heard reports regarding employee compensation, the State Foun-
dation Program budget, and the State Department of Social Services. The
Council toured the various state institutions to review their plant im-
provement needs and to hear reports regarding employee salary problems. In
addition, the Council recommended the establishment of a Central Personnel
Division on a pilot basis, determination of the cost impact on state agency
budgets resulting from establishment of coal and other energy-related in-
dustries, and budgetary relief for the State Park Service.

The Council studied the Experiment Stations and the Cooperative Ex-
tension Service. After tours, reports and a performance review by Arthur An-
dersen & Co., the Council suggested these units place priority on the im-
portance of continually reviewing their work to ensure that they are respon-
sive to the needs of agriculture and may change when a more efficient method
of delivering services is desirable. The Council recommends that emphasis be
placed upon communications with those utilizing the services of the
Cooperative Extension Service and Main Experiment Station. It also em-
phasizes the importance of those involved in research being knowledgeable
and cognizant of cost factors while conducting research projects.

The Council recommends that revenue bonds not be issued on the state’s
colleges, universities, or junior college campuses for amounts in excess of the
cost of the facility to be constructed. The Council also recommends a $200,000
pre-planning fund from which moneys can be made available for the
preparation of preliminary plans prior to the time that the Legislature ap-
propriates moneys for the construction project. The Council recommends that
the Department of Accounts and Purchases proceed to implement an im-
proved accounting and reporting system to accommodate program budgeting
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and the needs of management for an improved accounting and reporting
system in State Government.

The Council reviewed 66 audit reports submitted by the State Auditor’s
office. Other interim activities included a study of the current practices regar-
ding the handling of interest earned on dedicated funds on deposit in the State
Treasury and a study of the bonding of public employees. The Council recom-
mends a bill permitting those agencies operating entirely from special funds to
receive a portion of the interest earned on such funds if certain requirements
are met. It also recommends a bill revising sections of the law relating to the
bonding of public employees.

The Council contracted with accounting and management services firms
to conduct performance reviews of the North Dakota Mill and Elevator:
Association, North Dakota State University, and the North Dakota State
Park Service. The performance review of the Mill and Elevator Association
was conducted to evaluate the performance of the mill operations and to en-
sure that associated programs address the various managerial and operational
needs. The report, as prepared by the firm conducting the review, makes
recommendations for improved grain procurement and terminal operations,
flour mill operations and flour sales and marketing, and financial management
and organization. The purpose of the performance review of North Dakota
State University was to conduct an operational audit of the administrative
practices of the University. The firm conducting this review made recom-
mendations for improved organizational structure, academic and business
planning, financial management, and resource utilization and controls. The
Council also studied procedures for implementation of the recommendations
and cost estimates to be incurred upon implementation of the recom-
mendations. The examination of the State Park Service resulted in recom-
mendations for improvements in organizational structure, personnel
utilization, equipment usage and inventory control, and accounting
procedures.

EDUCATION

The Council recommends the continuation of the basic concepts of
educational finance established in 1973 but with some modifications. Per-pupil
payments would be increased, a new formula for state transportation payments
would be used, state aid would be extended to include kindergarten and
summer school programs, and the population limitation on unlimited mill
levies would be deleted in a comprehensive finance bill recommended by the
Council. The Council also recommends bills to permit mill levies for trans-
portation costs and kindergarten programs, to place school district oil and
gas tax allocations in county equalization funds, to encourage the charging
and collection of school district tuition, to change the vote required to approve
school bond issues and building fund levies, to require school activities funds,
to provide for proportionate payments for nonpublic school students who take
public special education courses, and to require that statements of con-
sideration be filed with deeds. To meet the needs of school districts in coal
development areas, the Council recommends bills to strengthen the State
School Construction Fund. Because of the importance of equal property
assessments, the Council recommends a study be conducted of the feasibility
of assessing by school district or some other boundary lines.

After studying methods to encourage cooperation among school districts
in vocational programs, the Council recommends bills to authorize multi-
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district vocational education centers, to permit the counting for accreditation
- purposes of approved courses taken in cooperative vocational education
programs, to provide for state aid for transporting pupils to and from ap-
proved cooperative vocational education centers, and to permit a mill levy for
cooperative vocational education programs.

The Council studied the education of deaf-blind children and recommends
that the program be moved from the Grafton State School to the School for the
Blind in Grand Forks. The Council also recommends a bill to give the Director
of Institutions flexibility in the placement of deaf-blind children.

The Council reviewed the present method of state aid for junior colleges
and recommends a new formula based upon weekly enrollment to provide
flexibility for part-time and vocational students who do not fit the usual
semester or quarterly pattern. The Council also recommends bills to provide
for the annual review of junior college budgets by the State Board of Public
School Education and for the verification of students for the calculation of
state aid payments by that Board. After studying the structure of education
in North Dakota, the Council recommends that attention be given to con-
stitutional revision, and therefore two alternative concurrent resolutions are
submitted which would rewrite the education sections.

FINANCE AND TAXATION

The Council reviewed alternative methods of taxing coal development
with particular attention being given to finding a method of meeting the costs
of coal development impact incurred by the State and the various political sub-
divisions. The Council recommends a bill to provide for a severance tax on coal
of 10 per cent of value or 25 cents per ton, whichever is more, and to provide
that the revenue be distributed on a formula with 10 per cent going to the
political subdivisions, 50 per cent to a special trust fund, and 40 per cent to the
State General Fund. The Council also recommends a bill to provide for a
privilege tax on coal development plants which use over 2 million tons of coal
annually. The rate of the privilege tax would be 10 cents per thousand cubic
feet of gas produced and three-tenths of a mill per kilowatt hour of electricity
produced. A third recommended bill would establish a state impact program
to return revenues to the political subdivisions for impact expenditures.

After studying taxation on Indian reservations, the Council recommends
a bill to authorize agreements between state officials and the Indian tribes for
the collection of certain taxes on reservations in order to eliminate tax-free
islands and to eliminate the need for merchants to differentiate between their
Indian and non-Indian customers for taxation purposes.

As a result of other studies, the Council recommends no legislation for tax
relief for beginning farmers and ranchers. Testimony from farm organi-
zations led to the conclusion that interest costs constitute a far more
serious problem than taxes for beginning farmers and ranchers. The Council
also recommends no legislation concerning sales, market, and productivity
studies. After considering a basic estate tax exemption of $60,000 similar to
that provided by federal law, the Council concluded that the resulting revenue
would not justify the continuation of the estate tax, and therefore recom-
mends a bill to repeal the estate tax.
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GOVERNMENTAL IMPACT COSTS OF ENERGY DEVELOPMENT
The Council reviewed information and heard reports from the departments
and institutions reporting amounts included in their budget requests which
relate to work required of their offices because of coal and other energy
development. The impact costs for state agencies, departments, and in-
stitutions included in the review amounted to an estimated $14,357,219 during
the next biennium, with $8,554,890 to come from the State General Fund.

The Council recommends that the cost impact information be presented to
the Governor’s office, the Office of the Executive Budget, and the Senate and
House Appropriations Committees to apprise them of the state level costs
which will probably occur during the next biennium as a result of energy
development in the State. The Council recommends that an effort be made to
avoid any unnecessary duplication in the budget requests of such agencies,
departments, and institutions.

INDUSTRY AND BUSINESS :

The Council studied the Workmen’s Compensation Fund and found that
the reserves maintained within the fund are adequate to meet estimates of
future claims and liabilities. The Council also studied the exclusive fund con-
cept of providing workmen’s compensation coverage and found that the
present system is efficient and effective and that allowing employers to obtain
workmen’s compensation coverage through private insurance carriers would
not further improve upon program efficiency.

The Council recommends two bills to expand the coverage of workmen'’s
compensation. One bill would require agricultural employers to provide work-
men’s compensation coverage, with certain exemptions to coverage for ex-
change work and for relatives and dependents. The other bill would require
members of the clergy and employees of religious organizations to be provided
workmen’s compensation coverage.

After studying the present level of workmen’s compensation benefits to
injured employees, the Council recommends a change in the benefit formula to
improve benefits to employees who are temporarily or permanently totally
disabled. The bill would establish a benefit level of 66 2/3 per cent of the
claimant’s weekly wage, subject to a maximum payment of 100 per cent of the
state's average weekly wage and a minimum paymentof 60 per cent of the
state’s average weekly wage.

The Council recommends a bill to establish an advisory council to the
Workmen’s Compensation Bureau. The advisory council would consist of
seven members and would assist the Bureau in formulating policies for ad-
ministration of the program.

The Council studied state implementation of the Federal Occupational
Safety and Health Act and concluded that the State should not implement or
administer the Federal Act.

The Council considered the present interest rate situation in the State and
its effects on the availability of loanable funds from financial institutions. The
Council recommends a bill to authorize the State Banking Board to establish
maximum interest rates payable on deposits, subject to interest rate
maximums applicable to members banks of the Federal Reserve System. The
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bill also maintains the present three percent differential between the interest
rate payable on deposits and the interest rate chargeable on loans.

The Council studied the State’s labor laws and recommends several bills to
eliminate duplicate or obsolete labor provisions, improve existing labor
procedures, and establish new labor legislation. These bills were proposed by
the Labor Commissioner and concern wage collection, child labor provisions,
remedies for fraudulently securing benefits from an employer, remedies for un-
fair labor practices, notification to employers of pending changes in minimum
wage orders, and equal employment opportunity.

The Council recommends an Equal Employment Opportunity Act which
would prohibit discrimination in employment practices on account of race,
color, religion, national origin, sex, age, or marital status and would enable the
State Labor Department to act as a referral agency for employment
discrimination charges filed with the Federal Equal Employment Opportunity
Commission under the Federal Equal Employment Opportunity Act.

The Council recommends two bills to fill a void in public employment
relations legislation in the State. One bill would enable municipal fire fighters
to organize for the purpose of collective bargaining. Impasses in negotiation
would be resolved through procedures culminating in binding arbitration, and
strikes by municipal firefighters would be prohibited. The other bill would
enable state employees to organize for the purpose of collective bargaining.
Negotiations would be conducted with either the Governor or the agency head,
and impasses would be resolved through mediation and factfinding. Strikes by
state employees would be expressly prohibited. After studying agricultural
employment relations, the Council makes no recommendation for establish-
ment of agricultural employment relations procedures because no imminent
need was found to regulate agricultural employee-employer relations.

INSTITUTIONAL ORGANIZATION

The Council reviewed the organizational relationship between the Director
of Institutions’ office and the institutions under its control, the School for the
Deaf, the School for the Blind, the Grafton State School, the Industrial
School, the State Penitentiary, the State Farm, and the San Haven State
Hospital. The Council toured these institutions, heard reports from state
departments and agencies regarding their relationships with such institutions,
and reviewed the organizational relationship of similar institutions in other
states to their supervisory office in their respective state capitols. The Council
recommends the transfer of the Grafton State School and San Haven State
Hospital from under the supervision of the Director of Institutions to the
Division of Mental Health and Retardation of the State Health Department.
The purpose of this recommendation is to accommodate the de-
institutionalization program at the Grafton State School by placing it under
the same state department that has a relationship with the state health
districts and the comprehensive mental health and retardation centers on the
local level. The Council makes no recommendations for broad governmental
reorganization regarding the state’s charitable and penal institutions since
reorganization is first needed on the state level, and some of this
reorganization can only take place with constitutional revision.
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JUDICIARY

The Council carried out an in-depth study of all of the State’s penal in-
stitutions and recommends several bills, including a bill to create a Prison In-
dustries Fund and a bill to increase penalties for possession of controlled sub-
stances by penal institution inmates, and delivery of controlled substances to
those inmates. The Council recommends a bill to extend the authority of
judges to sentence convicted youths to the Industrial School, even though the
maximum two-year sentence would run beyond the youth’s 18th birthday.
Repeal of the prohibition of use of tobacco by minors is also recommended by
the Council, as well as the extension of the authority of the juvenile court to
issue orders which would affect youths until their 20th birthday if the youth-
committed the delinquent act to which the order was related prior to the
youth’s 18th birthday.

The Council studied the feasibility of creating a Department of Public
Safety and does not recommend creation of such an agency. However, the
Council recommends a bill to create a Motor Vehicle Division in the Highway
Department, consisting of the current Department of Motor Vehicles, the
Drivers’ Licensing Division, and the Truck Regulatory Division. In addition,
the Council recommends that the Governor have the flexibility to continue a
position on his staff with responsibility for coordination of state level public
safety functions.

To assist local law enforcement, particularly those local law enforcement
agencies in areas where rapid resource development is expected, the Council
recommends a bill to provide state financial assistance to local law en-
forcement. The bill would grant funds to cities over 2,000 on a population for-
mula basis and would make grants available, upon application, to all cities for
partial funding of contracting policing programs.

The Council was interested in some necessary statutory revision and
recommends a bill making extensive revisions to the traffic violation ad-
ministrative disposition and ‘“‘point system’ bill passed during the 1973
Session. The bill assigns ‘‘points”’ to numerous minor offenses which were
omitted from the previous bill. The bill creates two new offenses known as
“dragracing’’ and “‘exhibition driving’’ and makes numerous other changes.

The Council reviewed all of the criminal statutes in the Century Code and
recommends a bill to amend or repeal each one. The amendments are designed
primarily to insert the appropriate offense classification based on the criminal
offense classification format passed during the last Session. The Council also
recommends a bill to revise the new Criminal Code passed during the last
Session in accordance with criticisms and suggestions received during this
legislative interim.

Control of obscene materials: and performances was considered by the
Council, and the Council recommends a bill defining obscenity in accordance
with the latest United States Supreme Court decisions. The bill provides for a
civil action to determine the obscenity of materials which action would be a
prerequisite to a criminal action for dissemination of obscene material.

The Council also recommends that continuing studies be made in the area
of mental illness commitment procedures, the desirability of appellate review

of sentences, and the extent to which criminal Liability can arise as a result of
violation of administrative regulations.
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LEGISLATIVE PROCEDURE AND ARRANGEMENTS
The Council is authorized by law to make arrangements for the Legislative
Session and to make recommendations for the smooth functioning of the
Legislature. It has taken action and makes recommendations in numerous
areas.

The Council recommends numerous rules amendments dealing with a wide
range of legislative procedures. Amended rules ensure a recorded roll call vote
on any floor action resulting in final disposition of a bill and require committee
reports for indefinite postponement to be placed on the calendar (Sixth Order)
for the next legislative day. Committee reports for ‘‘do pass’’ will also result in
the measure being placed directly on the next day’s calendar, without
necessity of adopting the committee report. Other rules amendments provide
for an earlier deadline for introduction of most resolutions, increase the
minimum below which it is unnecessary to rerefer bills with appropriations
sections to an Appropriations Committee, and increase the authorized number
of House committee clerks by five. The Council also recommends the con-
tinuation of the legislative internship program at the same level as during the
last Session.

MEDICAL EDUCATION AND GOVERNMENT ADMINISTRATION

The Council reviewed the efforts of the area social service centers and com-
prehensive mental health and retardation centers to consolidate and coor-
dinate the delivery of human services on the local level during the interim. The
Council heard reports indicating that all eight regions of the State had
benefited from the encouragement of the State Social Service Board and the
State Department of Health to improve the level of cooperation in the delivery
of human services. In the Williston, Dickinson, Bismarck, and Devils Lake
areas, efforts have been successful to deliver human services from a single
location. The Council recommends further cooperation and consolidation in
the future and recommends a study to determine the feasibility of a State
Department of Human Services. At each meeting the Council heard progress
reports from the University of North Dakota medical School in its develop-
ment of a four-year medical school program. The Council approved contracts
with the University of Minnesota Medical School for 35 students per year and
contracts with the Mayo Clinic Medical School for five students per year. The
Council recommends a bill to improve the level of communications between the
Medical School Advisory Board and the communities where the area health
education centers are located by including the four directors of the area health
education centers on the Medical School Advisory Board.

The Council found a shortage of veterinarians, optometrists, and dentists
in the State of North Dakota and that students have a difficult time pursuing
an education in these programs unless a contract to accept such students
exists between the State of North Dakota and an out-of-state institution of-
fering such programs. The Council recommends an expansion of the
veterinarian student program and the establishment of a program whereby the
Board of Higher Education would contract with out-of-state institutions for
the education of students interested in the fields of dentistry and optometry.
The Council also recommends that a portion of the amount advanced by the
Board of Higher Education for such student must be repaid by such student
unless he returns to North Dakota to practice.

The Council also reviewed the action taken by the State Social Service
Board to facilitate the transfer of functions to the Division of Vocational
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Rehabilitation. The Council recommends a study of the benefits that have
been derived from the transfer of the Division of Vocational Rehabilitation to
the State Social Service Board. In addition, the Council heard reports regar-
ding the health problems of off-reservation Indians in North Dakota.

NATURAL RESOURCES
The Council studied the extent of land disturbing activities in the State
and makes no recommendation as to the feasibility of requiring reclamation of
areas affected by such activities. However, the Council urges close scrutiny be
given to surface mining operations and land disturbing activities to ensure
that the State’s natural resources are protected.

Due to the substantial effects the construction of transmission lines would
have on the environment and agriculture, the Council recomnmends a bill to
require the Public Service Commission to regulate the siting of energy con-
version and transmission facilities. The Public Service Commission would
receive long-range forecasts of planned utility growth and would establish an
inventory of potential sites and transmission corridors. Utilities would be
required to obtain certificates of site compatibility prior to construction of a
facility. Prior to issuing a certificate, the Commission would be required to
evaluate the environmental effects of construction of the facility.

The Council recommends a major revision of the State’s planning and
zoning statutes. Revision of the provisions relating to city planning and
zoning authority is recommended. A major innovation is the extension of the
zoning authority and subdivision control outside a city’s corporate limits ac-
cording to a schedule based upon the population of the city. Establishment of
a comprehensive county planning procedure and the repeal of township zoning
authority are recommended. The Council also recommends consolidation of
the existing authority of counties and cities to enter into agreements for joint-
planning.

To aid local planning, the Council recommends a bill to require the State
Planning Division to review local plans and comment on the plans to identify
possible conflicts with state law and with plans of adjacent areas. The Division
would also be required to review and comment upon permit applications sub-
mitted to state agencies for activities which would have more than local
significance or would be of state concern.

The Council recommends a bill to revise the municipal incorporation
statutes to establish new requirements and procedures for incorporation of
unorganized territory as a city. The territory could not exceed two square
miles in area, would require at least 200 residents, and would have to provide
basic urban services within a reasonable period of time aftér incorporation.
The bill would also authorize the incorporation of a new city without requiring
an election where at least two-thirds of the residents sign a petition for in-
corporation. '

The Council reviewed state laws and state agency procedures in the area of
environmental control and recommends a number of bills dealing with the
prevention of environmental degradation.

The Council recommends numerous amendments to the State Air
Pollution Control Act. These amendments would expand the powers and
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duties of the Department of Health in accordance with the requirements of
federal law and allow the operation of a modern permit system to control air
pollution.

The solid waste legislation introduced in the Forty-third Legislative
Assembly is recommended by the Council with several minor amendments.
The bill provides for a solid waste facility permit system to be administered by
the Department of Health.

The Council studied the citizen’s right to be informed of adverse effects
upon the environment and the role that citizens should play in combatting en-
vironmental degradation. In connection with this study, the Council recom-
mends two bills: one providing for an environmental policy and requiring the
writing of environmental impact statements on certain state projects; the
other providing for citizen suits to enforce environmental laws.

After studying the current status of weather modification, both nation-
wide and within the State, the Council recommends that a State Weather
Modification Board be established to administer a Statewide weather
modification program. The recommended bill gives the board the authority to
require and issue licenses and permits and to provide matching funds to
county weather modification authorities.

The Council studied the action taken by the State Water Commission in
attaching certain conditions to water appropriation permits and found that
some of the conditions attached by the Commission overlapped the more
direct authority of other State agencies. The Council recommends a bill
ratifying the conditions attached to permits issued by the effective date of the
bill but in the future allowing the Commission to attach only those conditions
directly affecting the use and appropriation of water.

PERSONNEL CLASSIFICATION
The Council appointed five legislators to serve on the joint legislative
executive steering committee which was created to assist the Central Per-
sonnel Division pilot project in the development of 'a model ceritral personnel
system for agencies of the State of North Dakota.

Public Administration Service or management services firm recom-
mended to the Council a standardized classification and pay plan to eliminate
inequities presently existing between salaries and wages paid.from one depart-
ment or agency to another. The firm also established classifications and salary
ranges for state employees. At the writing of this report, no final action has
been taken on proposed legislation to establish a Central Personnel Division
and State Personnel Board.

RESOURCES DEVELOPMENT
The Council studied the Michigan Wisconsin application for a water per-
mit and made recommendations to the State Water Commission as to what
conditions should be attached to the water permit. It also recommended ad-
ditional studies relating to large-scale resource development to several interim
committees. The Council recommends specific legislation in the areas of coal
leasing practices and surface owner rights and recommends an assessment
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program to evaluate future growth potential relative to regional obJectlves
and constraints.

The Council also recommends a bill to regulate some terms of a coal lease.
The maximum term of years for which a coal lease may be valid would be set, a
special acknowledgement would be required when a coal lease contains an ad-
vance royalty provision, and a percentage royalty provision would be required
in coal leases. This bill would also provide a recision period for either party af-
ter the lease has been executed. The Council also recommends a bill which
would require the surface owner’s consent before a permit to strip mine land
could be issued by the Public Service Commission.

The Council recommends a bill which would provide for an appropriation
for the establishment of a regional environmental assessment program within
the Legislative Council. The assessment program would use economic, en-
vironmental, and societal information as a baseline to determine relationships
among existing conditions, environmental and economic objectives, and the
regional potential for development.

STATE AND FEDERAL GOVERNMENT
The Council reviewed establishment of a municipal bond bank, im-
provement of the state communications system, and requirements placed on
the State by the Federal Environmental Pesticide Control Act of 1972.

The Council in the bond bank study, considered alternative methods of
giving small political subdivisions access to the national money markets at
reasonable costs. The Council recommends a bill which would establish a
municipal bond bank within the Bank of North Dakota. The bond bank would
have the authority to prepare and sell its own bond issues to provide funds to
purchase the bonds of political subdivisions. These large bond issues would
provide enough interest on the national money market to assist in obtammg
lower interest rates while lowering the costs of marketmg bond issues for
political subdivisions.

As a result of the study of the state communications system, the Council
recommends two appropriation bills which would fund the improvement of the
law enforcement radio communications system and the law enforcement
teletype communications system. In both bills, part of the money to be ap-
propriated is for capital investment in equipment and part for leased circuits
to operate the system.

The Federal Environmental Pesticide Control Act of 1972 provides for the
establishment of a list of ‘‘restricted-use” pesticides by the Environmental
Protection Agency. If the State does not have a system by which it can certify
persons as qualified to handle these restricted-use pesticides, such pesticides
will not be available for use within North Dakota. The Council recommends a
bill which would provide for a system for the Commissioner of Agriculture to
certify dealers, commercial applicators, and private applicators of restricted-
use pesticides.

STATE EMPLOYEE SALARIES
The Council studied various alternatives for salary increases for state em-
ployees to give relief to employees whose salaries have lost substantial buying
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power because of inflation and to establish salary plans that provide equal pay
for equal work. The Council recommends a bill appropriating approximately
$6.3 million for salary increases for state employees for the six-month period
beginning January 1, 1975. The salary increases are based on pay plans
developed by the Central Personnel Division and the Board of Higher
Education.

TRANSPORTATION

The Council studied the areas of motor vehicle inspection, highway safety
legislation, the Uniform Vehicle Code, and the impact of large-scale resource
development on transportation facilities. The Council found that motor vehicle
inspection on an annual basis would increase highway safety and would bring
North Dakota into compliance with Federal Highway Program Standard
4.4.1. The Council recommends a bill which provides for annual motor vehicle
inspection administered by the Superintendent of the Highway Patrol.

In the area of highway safety, the Council recommends bills in the areas of
motorcycle safety, alcohol safety, and tire safety. The motorcycle safety bill
provides for the use of footrests on all motorcycles carrying passengers,
prohibits the use of handlebars which are over 15 inches in height above the
driver’s seat, and adds the requirement of eye-protective devices for the
operators of motorcycles not equipped with a windscreen. The alcohol safety
bill provides for a minimum penalty for a first conviction for driving under the
influence of alcohol and an increased minimum penalty, including a mandatory
jail sentence, for a second conviction within 18 months of a previous con-
viction. The Council recommends a bill which would make it an offense for any
person to drive or be in actual physical control of a vehicle if there is ten-
hundredths of one per cent or more by weight in alcohol in his blood. The Coun-
cil also recommends a bill on tire safety which would require that vehicles
operated on the highways must have tires with a tread depth of at least two
thirty-seconds of an inch.

The Council recommends three bills which would put North Dakota'’s
Rules of the Road into substantial compliance with the Uniform Vehicle
Code’s Rules of the Road. This would promote safety, especially where out-of-
state tourists are heavily utilizing the highways of North Dakota.

The Council makes no recommendation relating to the impact of large-
scale resource development on transportation facilities. However, the Council
recommends a bill which would place fees generated from the sale of driver’s
licenses in the highway fund, rather than the General Fund. The Council also
recommends that the Highway Commissioner be given authority to receive
and expend funds for feeder roads and rural transportation assistance
programs.
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January 7, 1975

The Honorable Arthur A. Link
Governor of North Dakota

Members, Forty-fourth Legislative Assembly
of North Dakota

I have the honor to transmit the Legislative Council's report and recommendations to the
Forty-fourth Legislative Assembly.

Major recommendations include a revision of criminal statutes to bring such laws into
conformance with Criminal Code designations for offenses; financial assistance to local law
enforcement agencies; establishment of a prison industries fund; obscenity control; revision
of the "point system" for drivers' licenses; creation of a Motor Vehicle Division in the State
Highway Department from existing agencies; revision of the State's planning and zoning statutes;
regulation of energy conversion and transmission facility sites; requiring environmental impact
statements on certain state projects; enforcement of environmental laws through citizen suits;
establishment of a statewide Weather Modification Board; compliance with federal air pollution
laws; regulation of solid waste disposal; adoption of taxes relating to coal and energy development;
regulation of coal leasing practices; surface owner protection; establishment of a regional environ-
mental assessment program; ratification and limitation of conditions attached to water permits
by the State Water Commission; authorization for the State to enter into agreements relating

. to taxation with Indian tribes; expansion of the veterinarian student program and establishment
of agreements with out-of-state institutions for North Dakota students in dentistry and optometry;
transfer of the Grafton State School and the San Haven State Hospital from the Director of Institutions
to the Division of Mental Health and Retardation of the State Health Department; revision of certain
constitutional provisions relating to education; financing construction projects at state colleges,
universities, and junior colleges; a study of the feasibility of a State Department of Human Services;
establishment of a municipal bond bank; provision for allowing agencies which operate from
special funds to receive a portion of the interest from special funds under certain conditions;
limited expansion of the coverage of workmen's compensation, changes in the benefit formula,
and establishment of an advisory council; proposals relating to the Federal Equal Employment
Opportunity Act; allowing state employees and firefighters to organize for purposes of collective
bargaining; increasing the maximum interest rates on deposits; standardization of job classifications
for state employees; salary increases for state employees; inspection of motor vehicles and adoption
of highway safety amendments; and provision for a record roll call vote on any legislative floor
action which may result in the final disposition of a bill.

This report also contains brief summaries of each committee report and of each recommended
bill and resolution.

Respectfully submitted,

Representative Bryce Streibel

Chairman
North Dakota Legislative Council



HISTORY AND FUNCTIONS OF THE LEGISLATIVE COUNCIL

HISTORY OF THE COUNCIL

The Legislative Council was created in 1945 as the
Legislative Research Committee. Its name was
changed by the 1969 Legislature to more accurately
reflect the scope of its duties. The legislative council
movement began in Kansas in 1933. At present, 45
states have such a council or its equivalent. Five
states use varying numbers of special committees.

The establishment of legislative councils is a result
of the growth of modern government and the in-
creasingly complex problems with which legislators
must deal. Although one may not agree with the
trend of modern government in assuming additional
functions, it is, nevertheless, a fact which the
legislators must face. There is a growing tendency
among legislators of all states to want the facts and
full information on important matters before making
decisions on spending the taxpayers’ money.

Compared with the problems facing present
legislators, those of but one or two decades ago seem
much less difficult. The sums they were called upon
to appropriate were much smaller. The range of
subjects considered was not nearly so broad nor as
complex. In contrast with other departments of
government, however, the Legislature in the past
has been forced to approach its deliberations without
records, studies, or investigations of its own. Some
of the information that it has had to rely upon in the
past has been inadequate, and occasionally it has
been slanted because of interest. To assist in meeting
its problems and to expedite the work of the session,
the legislatures of the various states have
established legislative councils.

The work and stature of the North Dakota
Legislative Council has grown yearly. Among its
major projects since that time have been revision of
the House and Senate Rules; soldiers’ bonus
financing; studies of the feasibility of a state-
operated automobile insurance plan; highway
engineering and finance problems; oil and gas
regulation and taxation; tax assessment; drainage
laws; reorganization of state education functions;
highway safety; business and cooperative cor-
porations; licensing and inspections; mental health
and mental retardation laws; public welfare; credit
practices; elementary and secondary education and
higher education; special state funds and
nonreverting appropriations; homestead exemp-
tions; governmental organization; minimum wages
and hours; life insurance company investments;
partnerships; republication of the North Dakota
Revised Code of 1943; legislative organization and
procedure; securities; capitol office space; welfare
records; revision of motor vehicle laws; school
district laws; investment of state funds; mental
health program; civil defense; tax structure; school
district reorganization; school bus transportation;

corporate farming; Indian affairs; legislative
postaudit and fiscal review; water laws; con-
stitutional revision; county government
reorganization; a complete updating of the State’s
school district laws; an industrial building mortgage
program to encourage new industry in the State;
creating a central state microfilm unit in the
Secretary of State’s office; and a uniform insurance
group for state employees.

Major recommendations include a revision of
criminal statutes to bring such laws into con-
formance with Criminal Code designations for of-
fenses; financial assistance to local law enforcement
agencies; establishment of a prison industries fund;
obscenity control; revision of the “point system”
for drivers’ licenses; creation of a Motor Vehicle
Division in the State Highway Department from
existing agencies; revision of the State’s planning
and zoning statutes; regulation of energy con-
version and transmission facility sites; requiring en-
vironmental impact statements on certain state
projects; enforcement of environmental laws
through citizen suits; establishment of a statewide
Weather Modification Board; compliance with
federal air pollution laws; regulation of solid waste
disposal; adoption of taxes relating to coal and
energy development; regulation of coal leasing prac-
tices; surface owner protection; establishment of a
regional environmental assessment program;
ratification and limitation of conditions attached to
water permits by the State Water Commission;
authorization for the State to enter into agreements
relating to taxation with Indian tribes; expansion of
the veterinarian student program and establish-
ment of agreements with out-of-state institutions
for North Dakota students in dentistry and op-
tometry; transfer of the Grafton State School and
the San Haven State Hospital from the Director of
Institutions to the Division of Mental Health and
Retardation of the State Health Department;
revision of certain constitutional provisions relating
to education; financing construction projects at
state colleges, universities, and junior colleges; a
study of the feasibility of a State Department of
Human Services; establishment of a municipal bond
bank; provision for allowing agencies which operate
from special funds to receive a portion of the in-
terest from special funds under certain conditions;
limited expansion of the coverage of workmen's
comgensatlon, changes in the benefit formula, and
establishment of an advisory council; proposals
relating to the Federal Equal Employment Op-
gortunlty Act; allowing state employees and
irefighters to organize for purposes of collective
bargaining; increasing the maximum interest rates
on deposits; standardization of job classifications
for state employees; salary increases for state em-
ployees; inspection of motor vehicles and adoption
of highway safety amendments; and provision for a
record roll call vote on any legislative floor action
which may result in the final disposition of a bill.



FUNCTIONS OF THE COUNCIL

In addition to making detailed studies which are
requested by resolution of the Legislature, the
Council considers problems of statewide importance
that arise between sessions or upon which study is
requested by individual members of the Legislature
and, if feasible, develops legislation for introduction
at the next session of the Legislature to meet these
problems. The Council provides a continuing
research service to individual legislators, since the
services of the Council staff are open to any in-
dividual Senator or Representative who desires
specialized information upon problems that might
arise or ideas that may come to his mind between
sessions. The staff of the Council drafts bills for
individual legislators prior to and during each
legislative session upon any subject on which they
may choose to introduce bills. In addition, the
Council revises portions of our Code which are in
need of revision and compiles all the laws after each
session for the Session Laws and the Supplements to
the North Dakota Code.

The Council also has on its staff the Legislative
Budget Analyst and Auditor and his assistants who
rovide technical assistance to the committee of the
ouncil in addition to reviewing audit reports for
the Legislative Audit and Fiscal Review Com-
mittee.

In addition, during the interim the Legislative
Council staff provides stenographic and
bookkeeping services to the Capitol Grounds Plan-
ning Commission and the Legislative Compensation
Commission.

METHODS OF RESEARCH AND
INVESTIGATION

The manner in which the Council carries on its
research and investigations varies with the subject
upon which the Council is working. In all studies of
major importance, the Council has followed a
practice of appointing a committee from its own
membership and from other members of the
Legislature who may not be members of the Council,
upon whom falls the primary duty of preparing and
supervising the study. These studies are in most
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instances carried on by the committee with the
assistance of the regular staff of the Council,
although on some projects the entire Council has
participated in the findings and studies. These
committees then make their reports upon their
findings to the full Legislative Council which may
reject, amend, or accept a committee’s report. After
the adoption of a report of a committee, the Council
as a whole makes recommendations to the
Legislative Assembly and, where appropriate, the
Council will prepare legislation to carry out such
recommendations, which bills are then introduced by
members of the committees.

During the interim, the Council contracted with
individual consultants, consulting firms, and ac-
counting firms in connection with some of its
studies. These firms and individuals included Eide,
Helmeke, Boelz & Pasch, Certified Public Ac-
countants; Stanley Hall, Certified Public Ac-
countant; Peat, Marwick, Mitchell & Co.; Ex-
perience, Inc.; Booz, Allen & Hamilton; Battelle-
Columbus Laboratories; and Arthur Andersen &
Co. In all other instances, the Council’s interim
studies were handled by the committee and Council
staff. On certain occasions, the advice and counsel
of local, State, and Federal Government personnel,
as well as that of wvarious individuals and
professional associations, was sought and obtained.

REGIONAL MEETINGS AND
INTERSTATE COOPERATION
The Legislative Council is by law designated the
State’s committee on interstate cooperation. In this

regard, Council members, the Council’s staff, and

Committee members participated in the activities of
the National Legislative Conference, the Council of
State Governments, the Midwestern Regional
Conference, and the Five-State Legislative Con-
ference. In addition, members of the Council’s’
Committee on Model Laws and Intergovernmental
Cooperation served on several ad hoc interstate
committees during the biennium. The Director of the
Council’s professional staff is a past Chairman of the
National Legislative Conference.



REPORT AND RECOMMENDATIONS

LEGISLATIVE COUNCIL
Special Report on Study of State Employee Salaries

On May 16, 1974, the Chairman of the
Legislative Council called a special meeting of the
Council to consider the subject of state employee
salaries.

The Chairman, in accordance with a Council
motion, had designated the Legislative Council to
act as a Special Committee to conduct personnel and
pay plan studies for the purpose of providing in-
formation upon employee compensation problems
and for the purpose of preparing legislation to in-
crease state employees’ salaries on January 1, 1975.
Members of the Committee were Representatives
Bryce Streibel, Chairman, Richard Backes, A.G.
Bunker, Charles Mertens, Edward Metzger, Oscar
Solberg, Earl Strinden, and Ralph Winge; and
Senators C. Morris Anderson, L.D. Christensen,
Walter Erdman, S.F. Hoffner, C. Warner Litten,
Robert Melland, and Robert Nasset.

The meeting was called because of the many
reports to legislative committees indicating the
seriousness of state employee compensation
problems and the many requests to the Emergency
Commission for grants and line item transfers for
immediate increases to employees’ salaries. At this
special meeting of the Legislative Council, the North
Dakota State Employees Association urged the
Council to take whatever action possible to give
salary relief to state employees. The North Dakota
AFL-CIO’s recommendation for the preparation of
an emergency measure to increase salaries to be
introduced at the opening of the Forty-fourth
Legislative Session was also presented to the
Council. In addition, the Chairman of the Higher
Education Salary Committee apprised the Com-
mittee of the need for substantial salary adjustments
for Higher Education faculty members by pointing
out that from January 1, 1973, to June 30, 1975, the
rate of inflation would exceed salary increases during
that period by 12 percent. The Council concluded the
meeting by directing the staff of the Legislative
Council in cooperation with the Central Personnel
Division and the Office of the Executive Budget to
compile data which would be used as a basis for
appropriation bills to fund a $50 per month per
employee retroactive pay increase from July 1, 1974,
to December 31, 1974, and alternatives for pay plans
to become effective for the pay period beginning on
January 1, 1975.

RETROACTIVE PAY
In response to a request by the Chairman of the
Legislative Council for an opinion regarding the
constitutionality of an emergency bill providing for
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retroactive salary increases, the Attorney General
stated that from the examination of various legal
approaches to the question, they were unable to
provide a firm opinion. If the bill were challenged,
the matter would ultimately be resolved by the
Court’s interpretation of the provisions of Section
185 of the North Dakota Constitution which
prohibits the State from giving its credit or making
donations to or in aid of any individual, association,
or corporation, except for the reasonable support of
f}fﬁ poor. The committee failed to take action on this

CENTRAL PERSONNEL DIVISION

The Chairman of the Legislative Council called a
second special meeting of the Committee on October
14, 1974, to hear the alternative studies for salary
increases to state employees prepared by the Council
staff, Central Personnel Division, and the office of
the State Board of Higher Education. From the
various alternatives presented to the Council for
salary increases based upon the classification and
salary plan prepared by the Central Personnel
Division, the Council recommends an appropriation
of approximately $3 million for salary increases to
employees in the agencies involved in the Central
Personnel Division pilot project for the six-month
period beginning January 1, 1975. The increases will
be based on a formula requiring that employees be
paid at levels equivalent to the minimum of the pay
range for their classification or at some point within
the pay range as determined by the agency or in-
stitution director.

The Director of the Central Personnel Division
stated that its classification and salary plan covered
approximately 4,700 employees. Consequently,
except for 800 employees, all state employees would
either be covered under the plan developed by the
department or under the plan proposed by the Board
of Higher Education. The salary ranges established
by the Personnel Division are on the basis of 250
questionnaires returned by private sector companies
and governmental units in the 10 surrounding
states. The steps to which employees are assigned
within grades will be up to the discretion of the
department administrator.

The Director of the Central Personnel Division
also filed a report with the Committee regarding the
state employee fringe benefit program and compared
it to fringe benefits offered by private industry.
Vacation, sick leave, and holiday policies compare
favorably with private industry practices. Insurance
benefits offered by the State are uniform and



generally compare favorably with private industry;
however, in some areas, such as life insurance, state
departmental benefits are not uniform and do not
compare favorably with private industry. Regarding
retirement benefits, the report indicated that most
employers in private industry pay the entire cost of
retirement plans, whereas most state agencies match
the employees’ contribution to a maximum of $500
annually with $125 of this $500 designated as
funding for the administration of the plan.

HIGHER EDUCATION SALARIES

Of two alternative plans for emergency salary
legislation presented by the State Board of Higher
Education, the Committee recommends a $3.3
million proposal to fund an 11.9 percent increase for
faculty members and a sufficient increase to bring all
classified employees at the institutions of higher
education to the midpoint of their grade.

The Fiscal Officer for the State Board of Higher
Education office stated that the Higher Education

1975-77 budget requests filed with the Executive
Office of the Budget are sufficient to continue
funding the levels included in the recommendation.
He further stated that the 11.9 percent increase was
based upon the request of the Special Salary
Committee to the State Board of Higher Education.
Funds are included in the proposal for auxiliary
enterprises since student room and board rates
cannot be increased sufficiently during the interim to
cover the cost of funding the plan as proposed. The
employees covered in the plan are full-time em-
ployees and students to the extent they are paid
from state funds. The classified employee recom-
mendations were arrived at by increasing the Ernst
& Ernst recommendations of January 1973 by the
amount of inflation experienced since the date of the
Ernst & Ernst study. The base pay on the Board of
Higher Education pay schedule has been increased
from a minimum of $350 per month to a minimum of
$400 per month, and, increases for some classified
employees range from a low of 8.8 percent at Minot
State College to a high of 24 per cent at the
University of North Dakota.

ANALYSIS OF RECOMMENDATION

The Committee recommends a bill containing an emergency clause for consideration and submission to the
Forty-fourth Legislative Assembly appropriating the following amounts to implement the proposals submitted
by the Central Personnel Division and the Board of Higher Education:

Institutions of Higher Education. . . ........ ... ... . i i $3.300 million

Departments covered by the Central Personnel Divisionstudy..........................
Other agencies not covered by a classification and salary plan

$2.900 million
.......................... $ .660 million

.................................................................... $6.860 million

Total Cost

Less: Funds available from 1973-75 appropriation and othersources ................... $ .600 million
Total additional appropriationrequired ............ .. ... it $6.260 million
Less: Additional federal and other special funds to be appropriated. .. ................... $1.585 million
Total General Fund Appropriation Required ............. ..ot iiiiiinneeinnnnneann.. $4.675 million

Presented in Exhibit ‘A" is a comparison of January 1, 1975, salary ranges for 20 positions as provided

for in the Central Personnel Division's plan and the Board of Higher Education’s plan.
the midpoint average on January 1, 1975, of the Central Personnel Division’s plan is 2.13 percent

or these 20 golsition:,
elow the

midpoint average for the Board of Higher Education’s plan.
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EXHIBIT “A”

COMPARISON OF JANUARY 1, 1975, SALARY RANGES
FOR 20 POSITIONS UNDER THE CENTRAL PERSONNEL DIVISION
AND BOARD OF HIGHER EDUCATION SALARY PLANS

Central Personnel Division Higher Education

Minimum  Midpoint Maximum Minimum  Midpoint Maximum
ClerkIIT. ... ... ... . i $ 491 8% 575 3% 658 $ 472 % 552 $ 633
Programmer III.......................... 926 1,084 1,241 808 946 1,083
Account TechnicianII..................... 658 770 882 665 778 891
Accountant ITI............... ... ... ..... 1,072 1,254 1,436 1,031 1,207 1,382
ChemistI ............ ... ..., 800 936 1,072 848 993 1,137
Social Worker I .......................... 726 849 972 935 1,094 1,253
Psychologist III.......................... 1,241 1,452 1,662 1,253 1,467 1,681
CustodianI.............................. 425 497 569 450 526 603
Food Service Worker II.................... 446 522 597 429 502 574
GroundsWorkerI ........................ 516 604 691 546 639 732
Power PlantOperator I.................... 597 699 800 603 706 808
Personnel Officer I........................ 800 936 1,072 808 946 1,083
Nurse I 658 770 882 732 857 982
Lab TechnicianII......................... 516 604 691 664 777 891
DietitianI............... . .. ... ... .. ... 800 936 1,072 891 1,043 1,194
Public Information Specialist IV ............ 1,182 1,383 1,583 1,083 1,268 1,452
Library Technician. . ...................... 569 666 762 574 671 769
Plant Services Director I1.................. 1,126 1,317 1,508 1,137 1,330 1,524
Attorney I ........ ... ... ... ... ... .. ..., 1,182 1,383 1,583 1,194 1,397 1,600
CookII............ .. ... . ... .. iiiiuinin. 542 634 726 472 553 633
Total .. .......cc0viiit i, $15,273 $17,871 $20,459 $15,595 $18,252 $20,905
AverageMidpoint 1/...................... $ 912

_5 8%

1/ The consulting firm (Public Administration Service) that developed the salary and classification plan for the Central Personnel
Division has recommended a 10 percent increase in the pay ranges on July 1, 1975. The Board of Higher Education is proposing an
eight percent increase in its pay ]plan ranges on July 1, 1975. If these recommendations were funded, the average midpoint for these

20 positions on July 1, 1975, would be approximately the same.
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OTHER ALTERNATIVES AND STUDIES It was further reported that the cost of a nine

The staff of the Legislative Council also presen- percent or minimum $50 per month salary increase
ted a report containing information regarding other would require an appropriation of $4.9 million with
possible alternatives for salary increases for ap- $4.5 million of this apprc:ipriation required from the
groximately 11,500 full-time equivalent employees State General Fund and $400,000 available from

or the period beginning January 1, 1975, andy en- federal and other special funds. Included in this ap-
ding June 30, 1975. It was reported that a five per- propriation would be $2.5 million for the institutions
cent or minimum $50 salary increase for all state of higher education, $700,000 for charitable and
employees would require an additional ap- penal institutions, and $1.7 million for all other
progriation over current budgets of $3.7 million state agencies.
with $3.4 million of this appropriation required from
the State General Fund and $300,000 from federal The report also presented data on salary in-
and other special funds. The $3.7 million ap- creases granted to state employees on July 1, 1973,
propriation would include $1.9 million for the in- and July 1, 1974. Presented below is a summary of
stitutions of higher education, $600,000 for the number of departments, agencies, and in-
charitable and penal institutions, and $1.2 million stitutions granting various percentage increases to
for all other state agencies. employees paid at various salary levels:
Summary of Number of Departments, Agencies, and Institutions Granting Salary Increases
July 1, 1973 July 1, 1974

Range of Under $500 $500-$1,000 Over $1,000 Under $500 $500-$1,000 Over $1,000
Increase Per Month Per Month Per Month Per Month Per Month Per Month

0-5% 34 50 48 22 29 46
5.1-10% 48 47 34 36 57 45
Over 10% 5 4 9 33 18 12

CONCLUSION substantial buying power because of inflation; and

The recommendation of pay plans by the they are designed so that employees will be paid
Legislative Council to become effective for the pay based upon a professional classification of positions
period beginning on January 1, 1975, are designed that should bring the State closer to an ideal com-
to serve two purposes. They are designed to give im- pensation system where employees receive equal
mediate relief to employees whose salaries have lost pay for equal work.
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BUDGET SECTION

Section 54-44.1-07 of the North Dakota Century
Code directs the Legislative Council to create a
special Committee on Budget to which the Director
of the Budget is to present the budget and revenue
proposals recommended by the Governor. In ad-
dition, the Budget Section has been assigned other
duties by law which are set forth in later sections of
this report.

Members of the Budget Section of the
Legislative Council appointed to the Committee for
the interim work were: Representatives Robert F.
Reimers, Chairman, Paul Bridston, Ralph Christen-
sen, Charles Fleming, Layton Freborg, Robert Har-
tl, LeRoy Hausauer, Clark Jenkins, Howard John-
son, Harley Kingsbury, Lawrence Marsden, Charles
Mertens, Ernest Miedema, Jack Olin, Olaf Opedahl,
James Peterson, Oscar Solberg, Enoch Thorsgard,
Malcolm Tweten, Vernon Wagner; and Senators
Evan Lips. Vice Chairman. Walter Erdman. Lester
Larson, George Longmire, Robert Melland, Law-
rence Naaden, Jack Page, Ernest Pyle, Clarence
Schultz, Theron Strinden, Russell Thane, Frank
Wenstrom, and Lt. Governor Wayne Sanstead. At
the organizational meeting of the Budget Section,
which was held on Friday, May 18, 1973, members
of the Budget Section were advised of the Com-
mittee’s statutory responsibilities, which are as
follows:

1. Act upon requests of the State Social Service
Boar(f to expend funds which are to be
matched by private or local agencies.

2. Hear reports from the State Social Service
Board regarding progress made by the De-
partment in its design and implementation
of an improved system for reimbursing
medical services vendors on a basis more
related to the level of care and treatment
provided eligible recipients.

3.Act upon requests from North Dakota State
University to spend Experiment Station local
moneys which are in excess of that specifically
appropriated by the Legislature.

4.Receive reports from the State Auditor’s of-
fice regarding the cost of operation of
facilities constructed pursuant to the Revenue
Bond Act and reports on the costs of services
provided by agencies which license, inspect,
or regulate private business activities or
products.

5. Receive reports from the State Hospital
regarding its efforts to receive an emergency
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generator from the excess property program
of the North Dakota Office of Civil Defense.

6.Hear reports from the Director of the Office of
Central Data Processing regarding data
processing projects which his office has
refused to undertake since the applications
cannot be justified because of high costs or
the availability of less expensive or more ef-
ficient alternatives to achieve the same
desired results.

7.Hear reports from the Director of In-
stitutions’ office regarding anticipated
program changes, future space needs of in-
stitutions and departments under his control,
and a plan including cost estimates, on the
maintenance, remodeling, and facility con-
struction necessary to meet future space
needs at the institutions under his control and
also a survey of the utilization of the space
within the State Capitol and the State Office
Building to determine future space needs and
whether existing space is efficiently utilized.

8.Hear reports from the Executive Office of the
Budget and provide consultation to that office
in regard to the development of a program
budget system.

9.Hear reports from the Executive Office of the
Budget regarding irregularities it has
discovered during the pre-audit of claims
which point to the need for improved fiscal
practices.

10.Authority to approve Board of Higher
Education recommendations regarding the
amount charged nonresident students for
tuition at the State’s colleges and univer-
sities.

11.Reviev. and act upon requests by the State
Board of Higher Education for authority to
use land under the control of the Board to con-
struct buildings and campus improvements
thereon which are financed by donations,
gifts, grants, and bequests, and act upon
requests from the State Board of Higher
Education seeking authority to sell any real
property which an institution of higher lear-
ning has received by gift or bequest.

The report of the Budget Section was submitted
to the Legislative Council at the biennial meeting of
the Council held at Bismarck. The report and recom-
mended legislation were adopted for submission to
the Forty-fourth Legislative Assembly by the
Legislative Council in November 1974,



SOCIAL SERVICE BOARD

Section 5 of Senate Bill No. 2012 of the Forty-
third Legislative Assembly appropriates to the
State Social Service Board a sum of $1 million in
federal funds and $400,000 to be contributed by in-
dividuals, organizations, governmental units, or
other sources, or such lesser amounts as may be
necessary, for purposes determined to be eligible for

funding as provided by state and federal law during
the biennium beginning July 1, 1973, and ending
June 30, 1975. Section 5 further provides that ex-
penditures pursuant to this appropriation shall be
made only for funding such functions or activities
that have first been approved by the Legislative
Council Committee on Budget.

Projects approved by the Budget Section during the current interim are as follows:

Description Federal Local Total
Social Servicesin Schools. . ........ .. . $ 75,000 $ 27,740 $102,740
RichardOppen Trust . ..........coiuiiiiiiiiii i, 66,000 24,411 90,411
Bismarck AwarenessHouse. . . ............ ... ... . ... 32,000 11,836 43,836
Volunteer AZeNnCies. . . ..o vttt ittt et e 75,000 27,740 102,740
Dickinson Hostel . ....... ... e 15,000 5,000 20,000
Social Group Services. . . ....oviivi it i e e 317,500 12,500 50,000
The Depot . . . ..ot 42,000 14,000 56,000
Heart of AMerica .. ...ttt ittt 36,750 12,250 49,000
Minot Workshop. ..o e i e 20,250 6,750 27,000
Community Teaching Unit............... ... it ennon.. 8,250 2,750 11,000
Family Planning . .. ... .. ... . e 17,250 5,750 23,000
Alcoholismand DrugCenter ........... ...t innennan.. 18,750 6,250 25,000

Total ..o e e $443,750 $156,977 $600,727

The school social services referred to include center of the Grafton State School .de-

assistance to school districts in special education
and counseling programs. Included under volunteer
aiencies are projects under the supervision of
Children’s Village, Lutheran Social Services, and
Catholic Family Services. The Richard Oppen Trust
is a project in the Minot area providing a com-
prehensive program for unwed mothers. The Dickin-
son Hostel is an agreement to establish a group
living arrangement for retarded men between the
Grafton State School and the Badlands Human Ser-
vice Center. It will provide independent living from
which the man can obtain training and employment
possibilities in the Dickinson area. Social group ser-
vices refers to the establishment of a community
recreational and social activities program for clients
of the Minot Vocational Adjustment Workshop.
The Depot referred to is a community youth
program where young persons with problems can go
for recreational, cultural, and social functions in the
City of Fargo. The Heart of America Center will
have a full-time person on its staff in Rugby under
the above proposal who will be able to provide ser-
vices including marriage and family services,
adolescent and youth services, and educational ser-
vices to the counties served by the Heart of America
Center. The Minot Vocational Adjustment
Workshop will use the funds available to it under
the above-mentioned requests for the development
of an onsite professional social service department.
The Minot Vocational Adjustment Workshop is the
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institutionalization program in that region. The
community services teaching and training unit
project provides funds for area social service center
staff to arrange for and place students pursuing
careers in social service-related fields in working
situations to complement their studies at the
university or college they are attending. The family
planning J)roject will make funds available for
specialized medical social work services when
requested by medical practitioners, and the
alcoholism and drug center project is under the
Council on Alcoholism and Drug Problems in Grand
Forks, which will provide the general public with in-
formation, referral education services, as well as
provide counseling to chemically dependent in-
dividuals and their families.

At the January 9, 1974, meeting of the Budget
Section, the Social Service Board asked for Com-
mittee approval to spend the $141,300 included in
the State Social Service Board appropriation for the
Grafton State School to employ five persons. Four
of them would be stationed at area social service
centers in Bismarck, Grand Forks, and Minot, and
the fifth, the project coordinator, would be
stationed at the (grafton State School to assist in
the de-institutionalization program at the Grafton
State School. The program is intended to strengthen
the de-institutionalization process and to enhance
local community resources to provide services to



mentally retarded children. Working cooperatively
with the existing agencies, it was reported that
these professionals would assist in the location,
selection, training, and supervision of foster parents
who would provide care for children placed from the
Grafton State School. The Social Service Board
asked for Budget Section support in the expenditure
of funds in this manner since at the time the ap-
propriation bill was passed by the Legislature, it
was intended that such federal funds would be used
for staff positions at the Grafton State School;
however, because of restrictions contained in federal
rules and regulations, the expenditure of funds on
the Grafton State School campus was not possible
and thus this alternative is recommended. The
Budget Section by motion approved the mental
retardation project proposal as submitted by the
Department of Social Services.

In response to the requirement for Social Service
Board reports on improvements in the reim-
bursement system for medical vendors, the
following is the status of the Board’s work regar-
ding long-term care facilities on October 31, 1974:

1. Ceilings or maximum dollar amounts on per
diem rates have been removed.

2. A study was conducted jointly by the depart-
ment and facilities to determine an equitable
allocation of cost among the various levels of
care provided by the facilities.

3. Title XVIII (Medicare) regulations con-
cerning reimbursement have been applied
when appropriate in determining rates for
Title X S)( &cilities to protect against ex-
ceeding the maximum amounts allowable for
claiming federal financial participation, i.e.,
the upper limits of what a facility can be
reimbursed under Title XVIII cannot be ex-
ceeded under Title XIX.

4. In relation to activity with the committee of
nursing home administrators, the following
items are under consideration:

a. Determining an appropriate chart of ac-
counts together with a comprehensive
description of items to be included in each
of the classifications.

b. Consideration is being given to
establishing maximums on certain of the
expense categories. Our study of the
methods being employed by other states in
the surrounding area indicates this to be a
common practice.

c. Consideration is being given to utilizing
prospective rate together with a year-end
cost settlement to provide the facility with
full reimbursement of all allowable costs.
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d. In relation to preceding items, a method of
providing for a “‘good management’’, “‘cost
reduction’”’, or other incentive is con-
templated, the purpose being to encourage
homes to keep costs to a minimum by
rewarding those who accomplish this goal.

EXPERIMENT STATION

Senate Bill No. 2002 of the Forty-third
Legislative Assembly, in addition to appropriating
funds for the operation of the North Dakota State
University Cooperative Extension Service and the
Experiment Stations during the 1973-75 biennjum,
provides that any additional income from local
sources, which shall include receipts from sales of grain,
personal services, dairy products, livestock, and
other agricultural products may be expended in ex-
cess of that specifically appropriated through bien-
nial appropriation biﬁs only in the event that
authorization has first been received from the Com-
mittee on Budget of the Legislative Council. At the
March 20, 1974, meeting of the Budget Section,
North Dakota State University requested approval
from the Committee to spend $440,860 of income in
addition to that a&propriated by the Legislative
Assembly during the last Legisf;tive Session. It
was reported that the primary reasons for this in-
terim request for additional authorization are as
follows:

1. The costs of many supply items which must
be purchased to maintain the current
rogram of the Agricultural Experiment
gtation have significantly increased above
budget estimates since the time the budget
proposals were developed in the spring of
1972 and the subsequent appropriations
made by the 1973 Legislative Session.

2. The cost of maintaining personnel has
significantly increased beyond the amounts
anticipated in the budget requests for the
current biennium. These increases are in
fringe benefits for all payroll personnel and in
wages and fringe benefits for hourly (tem-

orary) help. Additionally, the financial ef-
ect of observing a 40-hour week with
necessity for payment of overtime for non-
professional personnel will exceed current
capacity to meet these requirements.

3. The costs of the services which must be
provided for these locations to maintain the
program, including utilities, transportation,
communications, etc., have increased to the
extent that they will exceed the current
authorization for expenditures without any
abnormal or expanded operations.

4. Most importantly, the income to date from
sales of goods and services has increased



beyond the original estimates. This income is
expected to provide additional funds to cover
the proposed increase in authorization.

By motion, the Budget Section authorized the
Experiment Stations to spend $395,341 from local
income at the Main Experiment Station, Branch
Stations, and Agronomy Seed Farms during the
1973-75 biennium.

STATE AUDITOR’S OFFICE

In accordance with law, the State Auditor’s of-
fice assembled a report regarding the fees collected
by 16 different state agencies which license, inspect,
or regulate private business activities or products.
The report indicates the collections for each type of
service provided and the estimated cost of providing
the service. Copies of the report were made available
to each member of the Budget Section. The
Auditor’s office also provided information regar-
ding the operation of facilities constructed pursuant
to the Revenue Bond Act. Statements relating to
these activities were included in audit reports of
agencies which have constructed facilities under the
Revenue Bond Act.

STATE HOSPITAL
In accordance with Section 6 of the 1973-75 ap-
propriation to the State Hospital requiring that
$75,000 appropriated for an emergency generator be

Category A: Grafton State School —Professional Service Building. . .......................
Deaf School — Demolish Main and Build Tunnel
Blind School—MultipurposeBuilding . ............ ... i,

Category B:
Deaf School —Librar

Category C:
Library — Library Building

Category D: Industrial School— All-Purpose RecreationCourt............................
Deaf School —ActivityCenter. .......... ..ottt i i,
Industrial School —Visiting Center. . .......... ... ... .. ... . i,

State Penitentiary — Vocational Education Building. . ........................
Grafton State School—Pool Enclosure. . ............... ... .. ... ... ...,
Classroom Addition
Grafton State School—Tunnel from WylietoLaundry ........................
Industrial School — Assembly-Theatre Complex .............................

Director of Institutions— Remodel Crime Bureau Building
Industrial School— Vocational-Maintenance Complex
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disbursed only after the State Hospital has made
proper application for an emergency generator un-
der the excess property program of the North
Dakota Office of the Civil Defense, the State
Hospital filed with the Legislative Council office
copies of its request to the North Dakota Office of
Civil Defense for the generator, the reglfr from the
office which indicated the lack of availability of such
generator, and the authorization from the Office of
the Executive Budggz for the disbursement of funds
for the generator. tion 6 provides that copies of
the correspondence shall be filed with the
Legislative Council Committee on Budget before ex-
penditures are made pursuant to the appropriation.
The correspondence was received in the Legislative
Council office on October 28, 1974. The Department
of Accounts and Purchases let bids for the project
onl% %ne 28, 1973, and delivery date is expected {ate
in 5.

DIRECTOR OF INSTITUTIONS

In accordance with Senate Concurrent
Resolution No. 4026 of the 1973 Legislative Assem-
bly, the Director of Institutions made a report at the
October 16, 1974, meeting of the Committee which
included a priority list of new construction and
remodeling for those institutions and departments
under his office’s control. The Budget Section en-
couraged the Director of Institutions to use his own
staff for the project rather than employ consultants.
T}(xie following is a listing of the projects in priority
order:

$1,185,120
120,000
250,000

75,000
85,000
320,000
75,000
92,000

210,000
450,000
1,560,000

12,000
547,000
80,000

$5,061,120

....................



The Director of Institutions presented the space
utilization study of the State Capitol and the State
Office Building. In his opinion, tge estimated space
needs for agencies in the State Capitol are as
follows:

A. 44,795 additional square feet required to
maintain present functions.

B. 18,410 additional square feet required for
planned future expansion.

C. 20,310 additional sguare feet will be required
to brin%r ‘““split”’ departments back to the
Capitol from their locally leased facilities.

D. Total estimated additional space required for
the State Capitol is 83,515 square feet.

The Director of Institutions also pointed out
that the estimated additional space required for the
State Office Building is 3,440 square feet. He fur-
ther reported that at the present time the State of
North Bakota is leasing 66,071 square feet of office
space in the Bismarck area at an annual cost of
$166,788, of which $65,000 is state funds, $57,060 is
federal funds, and $44,328 consists of other special
funds. The Director of Institutions said that based
upon these figures and other study findings, it is
time to consider constructing a new office building.

Other possibilities suggested by the Director of
Institutions regarding the State Capitol are as
follows:

1. Have Motor Vehicle Department remove
stored material still in Capitol basement
vault used by Social Service, thereby
releasing space for Social Service storage
and/or State Printer expansion.

2. Release 108 square feet from Auditor to
Securities Commission on 3rd floor.

3. Remodel Land Department.

4. Expand State Printer into Social Service
storage area.

5. Eventually release Surplus Property office to
Higher Education on 10th floor.

6. Possibly get space from Economic Op-
portunity in future for Soil Conservation ex-
pansion.

7. In future have departments funded by federal
grants occupy leased space outside Capitol
complex.

8. Utilize more leased space. However, the more
prominent usage of leased space raises the
difficulty of speedy inter-departmental com-
munication.
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9. Move Health Department and Social Service
into leased space. Social Service has the
greatest projected need (low office space/em-
Eloyee), and would need the most space to

ave entire department in one location.

10. Build a new State Office Building.

11. Study possibility of having some depart-
ment, such as Workmen’s Compensation or
Land, construct a building and lease to other
departments.

PROGRAM BUDGETING

At the January 9, 1974, meeting of the Com-
mittee, the Executive Budget Analyst reported that
the Department of Accounts and Purchases had
contracted with Arthur Andersen & Co. to review
the present accounting system to define areas where
change is necessary. The accounting system would
be redesigned so that it could accommodate program
budgeting as directed by the Legislature. Budget
Committee ‘“‘B’’, Senator Robert Melland, Chair-
man, at its July 30, 1974, meeting on behalf of the
Budget Section, heard the final report regarding the
proposed changes to the State’s accounting and
budget system and encouraged the Department of
Accounts and Purchases to proceed as recommended
in the report. Please refer to Budget Commit-
tee ‘B”’ ’s report for further information regarding
the recommended accounting and budget system.

NONRESIDENT TUITION

Section 15-10-18 of the North Dakota Century
Code provides that the State Board of Higher
Education, with the approval of the Committee on
Budget of the Legislative Council, shall determine
the amount of tuition to be charged nonresident
students at the institutions of higher education
under the control of the Board.

At the January 9, 1974, meeting, the Budget
Section by motion moved that a Subcommittee of
the Budget Section be appointed to meet with the
Board of Higher Education regarding reciprocal
agreements between states for acceptance of
nonresident students at in-state tuition rates at the
State’'s colleges and universities, and that
Representative Kingsbury, Representative
Miedema, Senator Strinden and Senator Pyle be
appointed to the Subcommittee. The Subcommittee
served in an advisory capacity to the Board of
Higher Education at meetings it held to discuss the
possibility of reciprocal agreements between North
Dakota and Minnesota. At the March 20, 1974,
meeting of the Budget Section, the Board of Higher
Education was given authorization to proceed with
an out-of-state tuition pilot project authorizing the
State’s colleges to reduce out-of-state tuition to an



amount equal to that charged in-state students.
Under the proposed plan, each of the state’s in-
stitutions would suffer a loss of estimated income of
from $10,000 to $15,000, amounting to about
$60,000 for all State colleges in the event the plan
does not encourage additional out-of-state students
to attend the institution selected for the pilot
project. The present annual amount of tuition
charged nonresident students at the Universities is
$1,082 compared to $354 which is charged resident
students. At the State’s colleges, the tuition charged
nonresidents is $852 and the tuition charged
residents is $315. The Board, however, did not
proceed with this plan, since it did not appear that
the State colleges could absorb the potential loss of
income.

At the October 16, 1974, meeting, the Board of
Higher Education was authorized by the Budget
Section to proceed to negotiate a tentative reciprocal
agreement regarding nonresident tuition, subject to
legislative approval, with the States of Minnesota,
South Dakota, and Montana. It was reported to the
Budget Section that 1,626 Minnesota students are
enrolled in North Dakota colleges and universities
while 826 North Dakota students are enrolled in
institutions of higher education financed by the
State of Minnesota. It was reported that should the
nonresident tuition differential be eliminated, the
loss of income per year for the State’s colleges and
universities could approach $1.9 million. If the
agreement were limited to the State of Minnesota,
the loss could approach $1.3 million per year. Should
enrollments increase as a result of discontinuing the
nonresident tuition differential, then the loss of
income would be reduced accordingly. The Budget
Section was advised that during the negotiation
process, a proposal would be considered whereby a
per-student charge agreeable to both states would be
discussed. Under this system, the state educating
the greater number of nonresident students would
receive an agreed-upon per-student payment as a
reimbursement for educational services provided.

NO REPORTS FILED

The Budget Section received no reports from the
Executive Budget Office during the interim
regarding irregularities discovered during the pre-
audit of vouchers of the various state departments
which are submitted to the Department of Accounts
and Purchases for payment, nor did it receive reports
from the Office of Central Data Processing reporting
instances where it had received requests to do
projects which could not be justified because of high
costs or the availability of less expensive or more
efficient alternatives to achieve the same desired
results. The Budget Section received no requests by
the State Board of Higher Education for authority to
use land under the control of the Board to construct
buildings and campus improvements thereon which
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are financed by gifts or authority to sell any real
property which an institution had received as a gift
or a bequest.

LEGISLATIVE INTENT

At the October 16, 1974, Budget Section
meeting, Budget Section members expressed
concern about state agency institution and depart-
mental lack of compliance with legislative intent. By
motion it moved that the following information
regarding the Game and Fish Department, State
Water and Conservation Commission, and the
Governor’s Council on Human Resources’ action,
where compliance with legislative intent has been
questioned, be included in the Budget Section
Report.

In the opinion of some Budget Section members,
the July 19, 1973, State Game and Fish Department
purchase of 5,611 acres of land in the Killdeer
Mountain area from Mr. H.L. Roquette and sons at
a cost of $322,632 from the 1973-75 appropriation is
contrary to legislative intent since the line item in
the department’s appropriations bill requesting
funds for the purchase was deleted by the House
Appropriations Committee. The 1973 Journal of the
House of Representatives, pages 363 and 400,
states, ‘‘The amendment to the Game and Fish
Department budget is to. . .not fund the Killdeer
Mountain land purchase.”

In a letter dated September 19, 1973, addressed
to the Legislative Council staff, the State Game and
Fish Department Commissioner stated that in July
1973 the department exercised an option to purchase
5,611 acres in the Killdeer Mountains at a cost of
$322,632. It was further stated that the land was
acquired using Pittman-Robinson money (75 per-
cent federal and 25 percent state), and that the total
acquisition amounted to 6,571 acres at $57.50 per
acre for a total cost of $377,832.50, with 960 acres at
a cost of $55,200 having been purchased in March of
1972, In the letter, the department maintains that it
had authority to purchase the land pursuant to the
1973-75 biennial appropriation which contained a
line item for land, dams, and major improvements.

In its budget request for the 1973-74 biennium,
the State Game and Fish Department had requested,
as a separate line item, $330,000 to exercise the op-
tion to purchase the remaining 5,611 acres. In the
department’s narrative justification as presented in
its budget request submitted to the Executive
Budget office, it is stated that the project was ap-
proved by Governor William L. Guy, and that
$330,000 would be needed for acquisition of the
remaining 5,611 acres of the option. The department
also requested $650,000 for other projects under the
line item of land, dams and major improvements.
The narrative justification of this budget item



states: ‘‘Acquisition of state school lands having
recreation potential will receive priority in our
acquisition program. We will also acquire as much
Turtle Mountain and Pembina Hills woodlands as
possible. Wetlands and additions to present game
management areas will also receive priority.”’

The Senate Appropriations Committee minutes
of February 19, 1973, regarding House Bill No. 1014,
noted that a representative of the State Game and
Fish Department appearing before the Committee
stated, ‘“The House took out the Killdeer Mountain
land acquisition.”” The Senate, by approving the
State Game and Fish Department budget without
reference to this project, in effect concurred with the
House Appropriations Committee’s deletion of the
separate line item for the Killdeer Mountain land
purchase.

The question of compliance with legislative
intent also relates to the State Water Commission’s
expenditure of funds from a $60,000 appropriation
for the Souris-Red-Rainy River Basins Commission
included in House Bill No. 1015. The House of
Representatives deleted the $60,000 from House Bill
No. 1015 for the Souris-Red-Rainy River Basins
Commission (House Journal 652). However, the
Senate reinstated the appropriation (Senate Journal
915), stating, “‘It is the intent to allow $60,000 for
state participation in the Souris-Red-Rainy Project
if federal funds continue for the program, but the
funds shall not be expended if federal funds are not
available.”

A State Water Commission resolution was
presented to the Senate Appropriations Committee
on February 22, 1973, stating:

“...WHEREAS, should the Souris-Red-
Rainy River Basins Commission cease
operations on or before July 1, 1973, the $60,000
shall remain in the State’s general fund. NOW,
THEREFORE, BE IT RESOLVED by the North
Dakota State Water Commission this 21st day
of February 1973 that it respectfully urges the
Senate Appropriations Committee to . . . restore
the $60,000 to the Souris-Red-Rainy River
Basins Commission with the provisions that,
should the Commission not be in existence on
July 1, 1973, the entire amount shall remain in
the general fund, and should the Commission
cease operations any time between July 1, 1973,
and June 30, 1975, a pro-rated percentage of such
amount shall revert to the general fund.”

The Souris-Red-Rainy River Basins Commission
terminated on June 30, 1973, by operation of Section
7 of the President’s Executive Order No. 11359 of
June 20, 1967, as amended, and was incorporated

with the existing Upper Mississippi River Basins
Commission pursuant to Executive Order No. 11659,
dated March 22, 1972, as amended by Executive
Order No. 11737, dated September 7, 1973. In an
effort to continue the work of the Souris-Red-Rainy
River Basins Commission, the Governor in a letter to
the Attorney General dated September 18, 1973,
stated, ‘‘Although the Souris-Red-Rainy River
Basins Commission has been terminated, the
‘Souris-Red-Rainy Project’” has not been ter-
minated.” The Governor then asked, ‘‘Is continued
funding of the Souris-Red-Rainy Project under the
Upper Mississippi River Basins Commission suf-
ficient precedent to authorize the expending of any
or all of the $60,000 appropriation for Souris-Red-
Rainy Project purposes?’’

In a letter to the Governor dated October 9, 1973,
the Attorney General responded:

“The appropriation made by the 1973
Legislature was for the Souris-Red-Rainy
‘Project’ rather than for the Souris-Red-Rainy
‘Commission’. Had the appropriation been for
the Commission, it could not have been expended
since the Commission has been terminated.
However, Executive Order No. 11737 signed by
the President on September 7, 1973, did include
within the Upper Mississippi River Basin Com-
mission those portions of the States of Min-
nesota and North Dakota that are drained by the
Souris-Red-Rainy Rivers System. The Order fur-
ther provided for one member from the State of
North Dakota, among other states. to serve on
the Upper Mississippi River Basin Commission.
The Order further provided that all funds,
property, records, employees, assets, and
obligations of the Souris-Red-Rainy River Basins
Commission are, with the concurrence of the
Governors of the affected States, transferred to
the Upper Mississippi River Basin Commission,
effective as of July 1, 1973. The Governors had
concurred in such transfer on June 6, 1973. Such
action is authorized by virtue of Section 61-02-24
of the North Dakota Century Code, as amended.

“It is therefore our opinion that the Souris-
Red-Rainy Project still exists within the
framework of the Upper Mississippi River Basin
Commission and that continued federal funding
of the Souris-Red-Rainy Project under such Com-
mission is sufficient condition precedent to
authorize the expending of any or all of the
$60,000 appropriation for such purpose as con-
tained in gﬁapter 15 of the 1973 gession Laws of
North Dakota.”

The inclusion of the Commission on the Status of
Women within the Governor’s Council on Human
Resources has also been viewed by some members of



the Budget Section as not being in compliance with
legislative intent.

The Governor's Council on Human Resources
was created in 1965 by Section 50-26-01 of the North
Dakota Century Code. The Council consists of a
Committee on Aging, a Committee on Children and
Youth, a Committee on the Employment of the
Handicapped, and such other committees which
have a related interest in human resources. In July
1972, Governor Willlam L. Guy appointed a
Commission on the Status of Women to the
Governor’s Council on Human Resources pursuant
to the authority provided for in Section 50-26-01,
which includes the following language authorizing
the establishment of additional committees: ‘‘such
other committees that have a related interest in
human resources.”

At the beginning of the 1973-75 biennium, the
Executive Committee of the Council allocated to the
Commission a portion of the Council’s appropriation
for fees and services, and supplies and materials. At
present, the Commission on the Status of Women is
associated with the Governor’s Council on Human
Resources employing the use of the Council’s staff,
services, and equipment. The question raised is
whether the 1973 Legislative Assembly intended to
fund the Commission on the Status of Women within
the Council.

During the Forty-third Legislative Assembly,
Senate Bill No. 2216, which would have removed the
Commission on the Status of Women from the
Governor’s Council, failed; however, the Senate
Appropriations Committee deleted from the
Council’s budget request the only funds identifiable
with the Commission on the Status of Women, which
was $2,000 in fees and services. The 1973 Journal of
the Senate, page 91, regarding Senate Bill No. 2003,
provides the following statement of legislative in-
tent: ‘“The purpose of the amendment is to eliminate
the $2,000 in the fees and services item which was
allowed for the Commission on the Status of
Women.”

Before further analysis of the actions referred to
in this memorandum, a review of the meaning of the
term ‘legislative intent”” will be helpful. In the
North Dakota Legislative Assembly, legislative
intent other than that specifically stated in the
various measures that have been enacted into law
can be found in but not limited to one or more of the
following: A legislative resolution, a statement of
purpose of amendment in either the House or Senate
Journal, the departmental budget request, the
committee minutes, the executive budget document.

Legislative intent has been defined as language
that specifies and clarifies the purpose for which a
bill is enacted into law. Legislative intent provides
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one with the background, justification, and reason
for the passage of the measure.

A clear and concise statement of legislative
intent helps administrators of state agencies and
departments respond to the legislative expectations.
It also serves as a basis for legislative evaluation of
agency performance. A written statement detailing
results expected pursuant to the passage of ap-
propriations bills also helps an administrator plan
and organize his department. It is not necessary or
desirable, because of the volume of data alone, to
include all of what can be defined as legislative intent
in the bill. Legislative intent recorded in the sup-
plemental documents such as journals, committee
minutes, correspondence, and budget documents is
of great value even though not a part of the bill. An
administrator could be greatly hampered in ef-
ficiently and effectively carrying out the duties of his
office if he were not aware of the basis upon which his
office was funded and on which he will later be
evaluated.

Governmental officials may not be in violation of
law when they take a course of action different than
that outlined in a statement of legislative intent.
Legislative intent as recorded in the House or Senate
Journals would only have an effect in the in-
terpretation of a statute or an appropriations bill
when such statute or appropriations bill is so un-
clear and ambiguous that a clear interpretation of
the law is not possible without first considering
legislative intent expressed in these legislative
documents. Statements of legislative intent con-
tained in committee minutes and other documents of
the committee would have, at the most, the same
effect in the interpretation of a statute. Former
Attorney General Helgi Johanneson, an an opinion
dated September 25, 1967, regarding the legislative
intent of an appropriation for the Veterans Aid
Commission contained in Chapter 284 of the 1967
Session Laws, stated:

‘... the rules of statutory construction do
not apply where the words of a statute are plain
and unambiguous. Where the language of a
statute is plain and unambiguous, we cannot in-
dulge in speculation as to probable or possible
qua%ifications which might have been in the mind
of the legislature, but the statute must be given
credit according to its plain and obvious
meaning. However, the entire law dealing with a
specific matter must also be considered, and not
only a part thereof.”

In each instance covered in this memorandum
where there has been a question raised regarding the
compliance with legislative intent, there appears to
be, at least to a degree, a lack of compliance with
legislative intent. The State Water Commission’s



payment of funds, designated by the Legislative
Assembly for the Souris-Red-Rainy Project, to the
Upper Mississippi River Basin Commission was not
envisioned by either the House or Senate Ap-
propriations Committees; however, the statement of
legislative intent in the Senate Journal was in-
terpreted by the State Water Commission and the
Attorney General in a manner making such a con-
tribution possible since the moneys were designated
to a project which remains in existence rather than to
the Souris-Red-Rainy Commission. The Game and
Fish Department’s purchase of land in the Killdeer
Mountain area, and the Governor’s Council on
Human Resources’ funding of the Commission on
the Status of Women are not supported by a dif-
ferent interpretation of legislative intent as ex-
pressed in the House and Senate Journals. In these
two instances, the departments made expenditures
for projects or programs which the House and Senate
Appropriations Committees had deleted from the
appropriations bill with the explanation for the
deletion being set forth as a purpose of amendment
in the House and Senate Journals; however, since
the legislative intent was not set forth in a law, the
departments had the prerogative of not following it.

The Budget Section by motion recommended
that future Appropriations Committees give greater
attention to delineating legislative intent. The
Budget Section also recommended that the
Legislative Procedures and Arrangements Com-
mittee of the Legislative Council consider procedures
to strengthen the manner in which non-statutory
legislative intent is conveyed by legislative com-
mittees.

CENTRAL PERSONNEL DIVISION

On September 5, 1973, a special meeting of the
Budget Section was called for the purpose of con-
sidering Governor Link’s proposal for the establish-
ment of a model personnel office. Governor Link’s
office had requested approval from the Emergency
Commission to receive and spend $150,000 in federal
funds for the establishment of a model personnel
office. The Emergency Commission delayed action
on the request since the legislative members of the
Commission asked that the proposal be presented to
the Budget Section of the Legislative Council for its
review.

Governor Arthur Link’s proposal for a model
personnel division included the following com-
ments:

“I. I propose to develop a Model Personnel
System through executive directive to in-
clude those agencies over which I have
executive authority. Agencies outside the
Governor’s executive authority may volun-
teer to participate.
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“II. In consultation with the Director of Ac-
counts and Purchases, I will select a Direc-
tor of Personnel. The Director will hire and
recruit whatever staff may be necessary. In
consultation with the Director of Accounts
and Purchases, the Director will select a
consulting firm to assist in the im-
plementation of the model system.

“III.1 shall select with the assistance of the
Director a bipartisan Steering Committee
to assist in tﬁe development of personnel
policies and procedures. This committee
will make recommendations to me regar-
ding a statewide personnel system and
develop a legislative proposal for con-
sideration during the 1975 Legislative
Session.

“IV. The model personnel office will be charged
with implementing the Ernst & Ernst
Classification and Pay Plan in the par-
ticipating agencies. It will develop and im-
plement policies and procedures acceptable
to the Steering Committee. It will develop
the capability to successfully assess our
human resource needs to assist the
Executive Office of the Budget and the
Legislature in determining the ap-
propriations for good stewardship of those
resources.’’

On February 1, 1974, a Central Personnel
Division was established by Governor Link under
the supervision of the Department of Accounts and
Purchases in accordance with the Budget Section
recommendations made on September 5, 1973. The
Chairman of the Legislative Council appointed
Senators Hoffner, Lips, and Representatives
Reimers, Solberg, and Garnas to serve on a Joint
Personnel Liaison Committee to supervise the
Central Personnel Division project. For the report on
the activities of the Central Personnel Division,
please refer to the Central Personnel Division Ad-
visory Steering Committee report.

EMPLOYEES’ SALARIES

On May 6, 1974, a special meeting of the Budget
Section was called to determine the extent to which
there exists urgent needs to increase state em-
ployees’ salaries. The State Emergency Commission
had recently been presented a request for substantial
increases in salaries for employees at the Grafton
State School and the State Hospital. In regard to the
Grafton State School and State Hospital, the
Director of the Department of Accounts and Pur-
chases expressed the opinion that all state employees
have been hit hard by inflation, but that the em-
ployees of the Grafton State School have been hit



harder than most state employees since many of
them are required to drive considerable distances
back and forth to work and are also in an area where
heating costs were exceptionally high last winter.
The Emergency Commission believed that unless
action was taken, there would be numerous employee
resignations at the Grafton State School, he said. Of
the $187,386 made available for salaries at the
Grafton State School, $27,386 was granted from the
state contingency fund, $50,000 was transferred
from the School’s equipment line item, $75,000 from
an amount appropriated for a campus tunnel, and
$35,000 for amounts originally allocated for an
electrical substation. As a result of these transfers
and a grant from the state contingency fund, Mr.
Dewing said that it was possible to increase salaries
of the Grafton State School employees earning under
$460 per month by $50 per month. According to Mr.
Dewing, the $330,000 in transfers within the State
Hospital appropriation to salaries and wages make it
possible for the Hospital to increase salaries in a
manner similar to that approved for the Grafton
State School.

The Executive Director of the North Dakota
State Employees Association emphasized to the
Budget Section that state employees’ salaries are
inadequate and that the problem is evident in every
state department. He reported to the Committee
that when hundreds of state employees are on food
stamps, and hundreds more could qualify, the
problem is serious. Included among the recom-
mendations from his organization is a 20 percent
increase for all employees on January 1, 1975, and an
8 percent increase on July 1, 1976.

The President of the North Dakota AFL-CIO
reported that his organization recommends to the
extent possible immediate adjustments to em-
ployees’ salaries, and that an emergency ap-
propriation be introduced during the opening of the
Forty-fourth Legislative Assembly for needed salary
increases with special emphasis on those receiving
less than $400 per month.

The Budget Section heard reports from a number
of state departments indicating the need for salary
increases and the problems that unanticipated levels

of inflation have created in regard to employee
salaries. It was reported by the Director of In-
stitutions that the Emergency Commission action
taken in regard to the Grafton State School will
require a deficiency appropriation in the amount of
$140,526 for the period beginning January 1, 1975,
and ending June 30, 1975. He also reported that
deficiency appropriations to cover unanticipated
costs in other categories in the budgets of depart-
ments under his supervision could approach
$500,000.

The Chairman of the Salary Committee ap-
pointed by the State Board of Higher Education
presented his Committee’s report to the Committee.
The report indicated that since the college budgets
were presented to the Legislature in 1973, there has
been a 24.5 percent decrease in the purchasing power
of the dollar. He continued by pointing out that the
difference between the effective rate of inflation and
the average salary increase during that period is 12
percent and represents the cost of inflation borne by
North Dakota state college and university faculty
members during that period of time. The Budget
Section did not take specific action in regard to state
employees’ salaries. A special meeting of the
Legislative Council was called on May 16, 1974, to
give further consideration to state employee salary
needs. Please refer to the special Legislative Council
study on state employee salaries for information
regarding action taken by the Legislative Council
regarding employee salaries.

Tour Groups

During late September and early October 1974,
members of the Budget Section visited the major
state institutions and projects. The main purpose of
the visitations was to determine and evaluate the
requests for funds in the area of major improvements
and structures and hear reports from employees
regarding the adequacy of current salaries, and to
hear of any problems the institutions might be
encountering during the interim because of unan-
ticipated levels of inflation. The members of each of
the Tour Groups and the institutions which they
were assigned to visit are as follows:

Tour Group No. 1 — Senator Evan Lips, Chairman

Membership

Senator Evan Lips

Senator George Longmire
Representative Clark Jenkins
Representative Harley Kingsbury
Representative Charles Mertens
Representative Robert Reimers
Representative Malcolm Tweten
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Institutions Assigned

University of North Dakota
North Dakota State University
Mayville State College
Grafton State School
Independent Study

School for the Blind



Tour Group No. 2 — Senator Robert Melland, Chairman

Membership Institutions Assigned
Senator Robert Melland State Hospital

Senator Walter Erdman Valley City State College
Senator Lawrence Naaden School of Science
Senator Theron Strinden Soldiers’ Home

Senator Russell Thane
Representative Paul Bridston
Representative Charles Fleming
Representative Layton Freborg
Representative Robert Hartl
Representative Enoch Thorsgard

Tour Group No. 3 — Representative Oscar Solberg, Chairman
Membership Institutions Assigned
Representative Oscar Solberg School for the Deaf
Representative Lawrence Marsden Devils Lake Human Resource Center
Representative Ernest Miedema Fort Totten Lake Region Junior College
Representative Olaf Opedahl San Haven State Hospital
Representative Vernon Wagner Bottineau Branch — NDSU
Senator Lester Larson Bismarck Junior College
Senator Ernest Pyle Peace Garden

Heart of America Human Services Center — Rugby
Lake Metigoshe State Park

Penitentiary

Industrial School

Tour Group No. 4 — Representative LeRoy Hausauer, Chairman
Membership Institutions Assigned
Representative LeRoy Hausauer Fort Lincoln State Park
Representative Ralph Christensen Dickinson State College
Representative Howard Johnson Dickinson Experiment Station
Representative Jack Olin Badlands Human Service Center, Dickinson
Representative James Peterson Northwest Human Resource Center, Williston
Senator Clarence Schultz Williston Experiment Station
Senator Jack Page Williston Branch — UND
Senator Frank Wenstrom Minot State College

State Fair Association
North Central Experiment Station, Minot
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During the Budget Section meeting held on
October 16, 1974, Tour Group Chairmen reported the
highlights of their tours to the Budget Section.
Detailed accounts of each Tour Group’s activities are
on file and available in the Legislative Council office.
Budget Section recommendations resulting from
Tour Group recommendations include the following:

The Budget Section recommended that
state charitable and penal institutions seek
exemptions from the U.S. Department of Labor
to exclude, to the extent possible, patient or
resident labor from the federal minimum wage
provisions. The Budget Section also recom-
mends a concurrent resolution to the North
Dakota Congressional Delegation asking them
to propose amendments to the Fair Labor
Standards Act allowing exemptions to the
minimum wage provisions of the Act when the
productivity of patient or resident labor is less
than that required of an employed non-patient.

The Committee recommends a change of
federal law since it was advised that with
certain exceptions, patients performing tasks
at institutions would have to be paid the
minimum wage unless an amendment to the
Fair Labor Standards Act was passed by the
Congress. It was indicated in Tour Group
reports that in many instances it takes three
patients to perform work which would be
required of one full-time employee.

The Budget Section by motion recommended to
the legislative members of the Emergency Com-
mission that they approve a personnel office on a
pilot basis in the Department of Accounts and Pur-
chases upon the following basis:

1. That the Emergency Commission is presen-
ted a plan and the usual form of budget, in-
cluding a staffing plan for the model office;

2. That the office will be a division within the
Department of Accounts and Purchases;

3. That the office is created to develop those
elements which are common to both the
Senate and House versions of Senate Bill No.
21(116 during the 1973 Legislative Session;
an

4. That the appointment of legislative members
of the Steering Committee be made by the
Legislative Council.

The Budget Section recommends that the
president’s house on the Valley City State
College campus not be renovated, and that the
Board of Higher Education make available to the

26

president an allowance for alternative housing,
and that such allowance be included in the
Executive Budget.

The Budget Section recommends and en-
courages the Governor to include funds in the
Executive Budget for the establishment of a
salary adjustment fund and contingency funds
during the 1975-77 biennium in order to meet
problems caused by unanticipated levels of in-
flation should they occur during the next bien-
nium,

The Budget Section motion states that: ...
The Budget Section of the Legislative Council
recommends that it be given the authority to
allocate funds to agencies, departments, and in-
stitutions operating in part or totally out of the
State General Fund from a salary adjustment fund
dur;2§ the 1975-77 biennium. Funds shall be dis-
bursed to the extent that funds are available pursuant
to such a;f)f)ropriation and to the extent that the
rates of inflation as documented by the appropriate
Department of Labor inflationary indices are
greater than anticipated by the Forty-fourth
Legislative Assembly; that contingent funds for in-
flationary adjustments other than for salaries be
established pursuant to line item appropriations in
the appropriations bills of the state institutions, and
that transfers from such line items can be made only
upon approval of the Emergency Commission and
the Budget Section when rates of inflation are
greater than anticipated by the Legislature; that
those departments operating totally out of special
funds be provided line item contingency fund ap-
propriations for all categories, including salaries,
which transfers can be made to other line items only
upon the approval of the Emergency Commission
and the Budget Section of the Legislative Council,
that the Budget Section shall have the authority to
establish igelines for the method for which its ap-
provals shall be given which may include ap-
propriate amounts below which only Emergency
Commission approval is necessary, and that the
Budget Section encourages the Executive Office of
the Budget to prepare the Executive Budget in ac-
cordance with this proposal.”

The Budget Section also took note of the fact
that Tour Group No. 1, Senator Evan Lips, Chair-
man, had made the following recommendations for
Budget Section and Senate and House Ap-
propriation Committee consideration:

1. That the Executive Office of the Budget in-
clude in one bill all anti-pollution equipment
necessary at all of the State’s charitable and
penal and educational institutions necessary
to meet environmental standards.

2. That the Mayville State College request for a
tartan floor on its Fieldhouse in lieu of doing



approximately half of the remodeling of Old
ain be approved.

3. That support be given to the 11.9 per cent
salary increase suggested by college faculty
as an inflationary catchup on an emergency
basis during the early days of the next
Legislative Assembly.

4. That support be given to the Division of In-
dependent Study’s request for additional
space for its film library.

State Park Service

The Superintendent of the State Park Service
reported to the Budget Section at its March 20,
1974, meeting a need of $72,374 to maintain and
operate the State Park system during the current
biennium. It was reported that the 1973-75 budget
contained no provision to fill the void left by the
federally funded Neighborhood Youth Corps
Program. The current budget also did not include
funds to operate the Little Missouri, Sulley Creek,
Medora Memorial, and Streeter Memorial Parks
even though funds have previously been ap-
propriated to construct facilities at these sites. It
was reported that additional funds required in order
to operate the State Park Service and the State
Parks included $40,222 in salaries and wages;
$22,532 in fees and services; and $33,620 in
equipment replacement. The Superintendent said
that due to the gas shortage, it is expected more
North Dakota people will be spending their
vacations within the State Park system, and thus,
this would be a very inopportune time to close
several of the state parks and deny North Dakotans
the opportunity to use them. The Budget Section
encouraged the Emergency Commission to make a
grant from the state contingency fund to support the
operation of the State Park system during the
remainder of the biennium.

Flax Utilization Fund

At the January 9, 1974, meeting, the Budget
Section was informed that through an oversight on
the part of the Business and Industrial Development
Department, no budget request for the flax research
was submitted to the Forty-third Legislative
Assembly. The Director of the Department of
Business and Industrial Development reported that
the failure to appropriate funds for flax research
projects could halt flax research during the current
biennium. It was reported that the flax research fund
receives its moneys pursuant to a one-fourth of a
cent per bushel tax on flax sold by producers in
North Dakota. The Budget Section by motion stated
that it finds the absence of an appropriation of
moneys from the flax utilization fund during the
Forty-third Legislative Assembly to have been an
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inadvertent omission from the state budget since it
was not the expressed intent of the Legislative
Assembly to discontinue flax research during the
1973-75 biennium; therefore, the Budget Section
recommends to the extent possible that flax research
be continued during the current biennium, and that
the Budget Section recommends support for an
emergency and/or deficiency appropriation during
the 1975 Legislative Session for flax research con-
ducted during the current biennium.

Cost Impact of Energy Development

At the January 9, 1974, meeting, the Budget
Section recommended that a subcommittee be ap-
pointed by the Legislative Council to evaluate the
appropriations measures necessary to provide the
additional services required during the construction
and early operational phases of coal gasification
plants in North Dakota. On October 8, 1974, pur-
suant to this motion, the Chairman of the
Legislative Council appointed a special committee to
review impact costs of coal or other energy
development. The purpose of the appointment of the
committee is to allow development of recom-
mendations for submission to the Appropriations
Committees regarding the handling of any
overlapping or duplicating requests which have been
included in state department and agency budgets as
a result of the impact of energy development, and to
permit the Legislative Assembly to appraise the
state costs that will probably occur during the next
biennium as a result of the development of energy-
related industries in the State. Please refer to the
special committee’s report to review state-level
impact costs of energy development and other in-
formation relating to the work of that committee.

National Disaster Act

At the October 16, 1974, meeting of the Budget
Section, the Committee heard a report from the
Office of State Disaster Emergency Services in-
dicating that amendments to the National Disaster
Act make it possible for the State to enter into an
agreement with the Federal Government for a family
and individual grant program in the event of a
disaster. Under the provision of the Federal Act, the
Governor could enter into an agreement with the
Federal Government for grants to individuals or
families without other means in the amounts not to
exceed $5,000 in the event of a disaster. Under the
conditions of the Act, the Governor should have
authority to commit the State to reimburse the
Federal Government for 25 per cent of such grants.
The Budget Section by motion recommends that the
Office of Disaster Emergency Services introduce a
bill on its own behalf during the Forty-fourth
Legislative Assembly providing for grants to
families and individuals in the event of a disaster,
and that the Office of Disaster Emergency Services
support the bill with the appropriate rules and
regulations for implementation of the Act.



Other Considerations

On a number of occasions, for informational
purposes, the Budget Section heard reports from
state agencies regarding problems confronting their
agencies. The reports heard include the following:
The State Social Service Board reported that
Congress had, since the adjournment of the Forty-
third Legislative Assembly, passed a law placing the
State’s Medicaid Program in jeopardy unless the
State Department of Social Services provided the
supplemental income payments necessary after the
federal assumption of the aid to the aged, blind, and
disabled programs on January 1, 1974. It was
reported that this created a special problem for the
Social Service Board since the appropriation bill for
the Board contains a section of legislative intent
stating that such supplementation shall be provided
by the counties. According to Social Service Board
officials, the mandatory supplementation would
amount to about $547,000 during the last 18 months
of the biennium. This problem was resolved by the
State Social Service Board through the negotiation
of agreements with the State’s 53 counties.

The Superintendent of Public Instruction
reported that school districts in the State receiving
federal impact payments for students because of
federal projects had encountered special problems
because of the passage of Senate Bill No. 2026. It
was pointed out that Senate Bill No. 2026 calls for a
recognition of a certain portion of the federal impact
payment in the computation of the Foundation
Program per-pupil payments to school districts. An
opinion had been received by the Department of
Public Instruction from the Department of
Education in Washington indicating that if this
provision were put into effect, 70 school districts in
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North Dakota would no longer be eligible for federal
impact payments.

According to Department of Public Instruction
officials, federal per-pupil impact payments ap-
proach $500 per student per year. It was reported at
a later meeting by Department of Public Instruction
officials that Public Law 874 as passed by the
Eighty-first Congress which provides for such
payments was amended to provide that the federal
impact payments may be deducted from the State's
Foundation Program payments during the fiscal
year ended June 30, 1974. It was noted that this
amendment avoided the necessity of a special session
of the North Dakota Legislative Assembly to amend
Senate Bill No. 2026.

In addition, the Committee heard reports during
the biennium regarding other Social Service Board
budget-related matters, costs incurred by the State
Securities Commissioner and the Department of
Banking and Financial Institutions relative to legal
actions in which their departments are involved, and
reports from time to time from the Director of the
Department of Accounts and Purchases regarding
the budget status of the State General Fund.

This report presents the activities and recom-
mendations of the Budget Section and its Tour
Groups during the interim period. Since one of the
major responsibilities of the Budget Section is to
review the Executive Budget, which by law is not
presented to the Committee until after December 1, a
supplement to this Report on the final phases of its
gctivities will be submitted for distribution at a later

ate.



BUDGET "A"

The Forty-third Legislative Assembly trans-
ferred the responsibility for the review of audits and
fiscal review of state government to the Legislative
Council. Section 54-35-02.1 of the North Dakota
Century Code directs the Legislative Council to
appoint a Legislative Audit and Fiscal Review
Committee as a division of the Committee on
Budget. In addition to carrying out its statutory
responsibilities, Budget Committee “A” was
assigned House Concurrent Resolution No. 3035,
which calls for a study of current practices regarding
the handling of interest earned on dedicated funds on
deposit in the State Treasury, and House Concurrent
Resolution No. 3007 calling for a study of the North
Dakota statutes governing the bonding of state
employees.

In the Act creating the Committee, the
Legislature stated that the Committee was created:
“For the purposes of studying and reviewing the
financial transactions of this state; to assure the
collection and expenditure of its revenues and
moneys in compliance with law and legislative intent
and sound financial practices; and to provide the
legislative assembly with formal, objective in-
formation on revenue collections and expenditures
for a basis of legislative action to improve the fiscal
structure and transactions of this state.”

In setting forth specific duties and functions of
the Committee, the Legislature said: ‘It shall be the
duty of the legislative audit and fiscal review
committee to study and review audit reports as
selected by the committee from those submitted by
the state auditor, confer with the auditor and deputy
auditors in regard to such reports, and when
necessary, to confer with representatives of the
department, agency, or institution audited in order
to obtain full and complete information in regard to
any and all fiscal transactions and governmental
operations of any department, agency, or institution
of the state.”

The Lieutenant Governor by law, serves as the
Chairman of Budget Committee ‘A’ (Legislative
Audit and Fiscal Review Committee). Other
members of the Committee appointed for the interim
work were: Representatives LeRoy Hausauer, Clark
Jenkins, Howard Johnson, Dale Linderman, James
Peterson, Vernon Wagner, Gerhart Wilkie; Senators
Francis Barth, Lester Larson, Evan Lips, Frank
Wenstrom.

At the organizational meeting of Budget
Committee “A"” which was held on Wednesday and
Thursday, June 13-14, 1973, Lieutenant Governor
Wayne Sanstead, Chairman, appointed Senator
Evan Lips as Vice Chairman of the Committee.
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During this interim, the State Auditor presented
66 audit reports to the Committee. A list of these
audits is on file in the Legislative Council office. In
addition, 45 were filed with the Committee, but were
not formally presented to the Committee based on its
desire to hear audits of major agencies and audit
reports containing major exemptions. During the
interim the Committee also reaffirmed its desire to
have the audits contain certain information
requested by the Committee in the past. Such
suggestions and recommendations regarding what
should be included in the audit reports appears in
previous reports of the Committee.

The report of the Committee on Budget ‘A’ was
submitted to the Legislative Council at the biennial
meeting of the Council held at Bismarck. The report
and recommended legislation were adopted for
submission to the Forty-fourth Legislative
Assembly by the Legislative Council in November
1974,

INTEREST ON PUBLIC FUNDS

In accordance with House Concurrent Resolution
No. 3035 which directed the Legislative Council to
study the current practices regarding the handling of
interest earned on dedicated funds on deposit in the
State Treasury, a report was presented to the
Committee providing information regarding the
amount of special funds on deposit with the State
Treasurer. The report indicated that as of June 30,
1973, $175,317,772.39 had been invested by various
state agencies, departments, and institutions with
earnings on these investments amounting to
$9,014,948.46 for the year ended June 30, 1973. The
major portion of such investments were derived from
moneys in the State’s trust funds. It was also
reported that, as of June 30, 1973, all state agencies,
departments, and institutions had on deposit with
the State Treasurer $46,793,049.16 in special funds,
and there existed $52,450,373.86 in General Fund
moneys, for a total of $99,243,423.02. Included in
such amounts was $11,741,942.06 for the Highway
fund, and $2,390,039.63 for the Game and Fish
Fund. The State Treasurer had deposited
$57,880,041.48 of such funds with the Bank of North
Dakota, and invested $40 million in Bank of North
Dakota certificates of deposit. For the year ended
June 30, 1973, the CD’s generated interest earnings
of $1,840,825.40 which were credited to the General
Fund. Some of the interest earned related to the
balance in the state General Fund; however, a
portion of it also related to investment of special
fund moneys. Since there are no provisions of state
law requiring the State Treasurer as a matter of
general policy to invest moneys on deposit in special
funds in the State Treasury separately for each state



agency and institution, earnings arising from the
general cash account of the State Treasurer which
constitutes the accumulation of all moneys which
have been deposited with him, are deposited directly
to the General Fund except in the following in-
stances:

1. Earnings are generally deposited to the
credit of the (fedicated fund when a fee,
charge, or tax is authorized and is to continue
until such time as sufficient funds have been
accumulated to meet a specific obligation.
Examples: Vietnam Bonus Bond Sinking
Fund, Revenue Bond Sinking Funds to retire
university and college revenue bonds.

2. Earnings are generally deposited to the
credit of the dedicated fund when con-
tributions to the fund are based upon
variable rates which are to be the minimum
necessary to meet either current costs or
long-term future obligations. Examples:
State Bonding Fund, State Fire and Tor-
nado Fund, Workmen’s Compensation
Bureau.

3. Earnings are generally deposited to the
credit of the dedicated fund when the con-
tributions to the fund are to provide for em-
ployees retirement, and such fund includes
contributions from the employee. Examples:
Public Employees Retirement Fund, High-
way Patrol Retirement Fund, and the
Teachers Retirement Fund.

4. Earnings are deposited to the credit of the
dedicated fund when such is required pur-
suant to constitutional provisions. Exam-
ples: State Land Department.

5. Earnings are credited to the dedicated fund
when the fund consists of moneys held in
trust for residents of the State’s charitable
and penal institutions. Examples: Patient
Trust Funds at the Grafton State School and
the State Hospital.

6. Earnings are credited to the special fund
when one of the purposes of the agency
operating from that fund is to generate a
profit. Such earnings may at a later date be
subject to transfer to the General Fund pur-
suant to a directive of the Legislature. Exam-
ples: North Dakota Mill and Elevator
Association and the Bank of North Dakota.

7. Earnings are generally allowed to be credited
to auxiliary enterprise accounts when such
enterprises are established to provide low-
cost auxiliary services without support from
state general tax revenues. xamples:
Auxiliary enterprises, such as dormitories,
bookstores, athletic activities, and food ser-
vice facilities on the State’s college campuses
and charitable and penal institutions.

30

Justifications for depositing earnings from
moneys, other than for the exemptions listed above,
in the State General Fund include the following:

1. The State Treasurer is in a better position to
invest the maximum amount of funds, and
et maintain a sufficient operating cash
alance when the investments are made on a
pooled basis. Additional costs would be in-
volved if the State Treasurer were to manage
a separate investment portfolio for each fund.
Also, under a separate portfolio procedure,
some funds probably would not be invested
since the balances would be either too low for
investment purposes or fluctuate to the ex-
tent that adequate cash flow could not be
maintained along with investments in cer-
tificates of deposit.

2. Since the state executive agencies provide
without cost many services to departments
operating from special funds, including
budget, accounting, depository, checkwriting
and other services, it is considered that the
earnings from investment of these moneys is
a_reasonable reimbursement for such ser-
vices.

3. Studies have pointed out that even though a
fee is charged for the particular agency’s ser-
vices, it is not necessarily the intent of the
Legislature to limit the fee to the net cost of
the service since a portion of the charge, fee,
or tax relates to the privilege to do business,
or to maintain a reasonable amount of control
over certain activities, or to authorize a par-
ticular agency to use the name and powers of
the State of North Dakota to support its
operations.

4. In some instances, the special funds are sup-
plemented by General I'Pund appropriations,
and any interest earned on special funds
which is deposited to the State General Fund
is in accordance with the policy of spending
special funds before General Fund moneys.

Representatives of the State Highway Depart-
ment, State Wheat Commission, and the Game and
Fish Department encouraged the Committee to
introduce legislation making it possible for them to
deposit to their special fund balances any interest
earned on special fund balances maintained by their
department. Highway Department officials reported
a current special fund balance of $11.7 million with
an average cash balance during 1973 of $8.7 million.
Based upon a six percent rate of return, investment
of such funds could return $500,000 per year to the
State Highway Department. The State Game and
Fish Commissioner reported that approximately $2
million in special funds for that department would be
available for investment. At an estimated rate of six



percent, this would mean an addition of $120,000 per
year of collections to the State Game and Fish fund.
The average special fund balance maintained by the
State Wheat Commission ranged between $700,000
and $800,000 per year. An investment of such
amounts at an average rate of six per cent would
return to the fund amounts approaching $60,000 per
year. Representatives of these departments base
their request for the return of interest earned to the
special funds upon the needs of such departments for
additional revenues. It was pointed out by the State
Highway Commissioner that because of the energy
crisis, there has been a substantial reduction in
Highway Department revenues. Inflationary factors
and additional departmental responsibilities were
also reasons stated in support of the return of in-
terest earned on special funds to the special fund.
The three departments expressed a willingness to
reimburse the State General Fund for any costs
incurred by the various state departments and
agencies for providing services including accounting,
budgeting, and other services of governmental
agencies rendered to them.

The Committee recommends a bill which
provides that those agencies operating entirely from
special funds and maintaining an average special
fund balance in excess of $300,000 will receive from
the State Treasurer 90 percent of the interest earned
on amounts in excess of the $300,000 minimum
balance. The interest earned on the amounts up to
$300,000 and 10 percent of the interest earned over
$300,000 would be a reimbursement to the State
General Fund for services rendered by the various
state agencies and departments providing non-billed
services to such special fund departments.

BONDING OF PUBLIC EMPLOYEES

In accordance with House Concurrent Resolution
No. 3007 which directed the Legislative Council to
study bonding of public employees, a memorandum
containing a summary of the statutory bonding
requirements and the coverage required by law for
various officers and employees of the State and its
political subdivisions was presented at the October
1973 meeting. The memorandum pointed out that
statutory requirements for bonds in North Dakota
generally cover two conditions: The faithful
discharge of performance of public officers’ duties,
and the due or proper accounting of all moneys
collected or entrusted to such persons’ care. Ac-
cording to Section 44-01-12 of the North Dakota
Century Code, the bond of each civil officer shall be
construed to cover duties imposed by laws passed
subsequent to the execution of such bond as well as
to those duties imposed at the time of the execution
of the bond. Section 44-01-07 requires each civil
officer who shall give a bond to render a true account
of all moneys and property of every kind that shall
come into his hands and shall pay and deliver over
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the same according to law. Official bonds are
required, not for the benefit of the officeholder, but
for the protection of the entire citizenship. The bond
of a public officer is in effect a contract between the
officer and the government binding the officer to
discharge the duties of his office, a collateral security
for the faithful performance of those duties, and an
obligation binding the sureties to make good the
officer’s default.

As amended following a 1965-67 biennium
committee study, Chapter 26-23 of the North Dakota
Century Code provides for blanket bond coverage for
employees of state agencies, departments, in-
stitutions, and political subdivisions. The blanket
bond covers all personnel without the necessity of
scheduling an employee’s name or position as part of
the bond, and new employees are automatically
included without notice to the fund. In regard to the
financial status of the State Bonding Fund, the
Insurance Department, at the request of the
Committee, reported that, as of September 10, 1973,
the fund had assets valued at $4.6 million.

In another report presented to the Committee,
information on bonding of key personnel of 27 state
agencies, departments, and institutions was
presented. It was noted that the sufficiency of
bonding coverage for certain positions was
dependent upon the existence of adequate financial
and internal controls. The current coverage provided
for certain key positions by the State Bonding Fund
ranges from $1,000 to $500,000 per position. The
larger coverages relate to positions with greater
administrative or fiscal responsibilities. Positions
covered for $500,000 include the Vice President for
Finance and the Director of Accounting at UND), the
State Treasurer, and several employees of his office.
In addition to Bonding Fund coverage for Bank of
North Dakota employees, which is $50,000 for the
President and lesser amounts for others, the Bank
provides coverage under a private banker’s blanket
bond policy, which has recently been increased from
$200,000 to $1,700,000 per employee.

According to Section 26-23-02.1, the blanket
bond coverage for officials required to be bonded by
law may be greater but not less than the largest bond
amount required for such position. Unless deemed
excessive, the State Bonding Fund honors most
requests for bonding coverage in the amount
specified by the agency. From the analysis presented
to the Committee, it is noted that the coverages for
the positions listed equal or exceed the amount
required by law.

At the request of the Committee, the Insurance
Commissioner reported on suggestions for changes
in bonding procedures. The department questioned
whether blanket bond coverage could be provided by
the fund for public officials required by statute to



provide an individual bond. It was also noted that
the current bonding fund statutory definition of
public employees limits such employees to those who
are required by law to be bonded. The department
asked that legislative intent regarding which
departments should be allowed to obtain coverage
from the State Bonding fund be clarified. It was
reported that the fund currently is bonding em-
ployees of any institution, agency, department,
board, or commission established by law.

The Committee recommends a bill which requires
periodic review of employee bonding coverage by
state agencies, departments, and institutions,
redefines public employee to mean any and all
persons employed by the State or any of its political
subdivisions, defines ‘‘political subdivision” and
‘“‘state’’ for purposes of the Bonding Fund, clarifies
blanket coverage for public officials, and disallows
coverage under the Bonding Fund for employees of
the occupational and professional boards and
commissions under Title 43 of the North Dakota
Century Code and the State Bar Association.

STATE AUDITOR’S OFFICE

Section 54-10-04 of the North Dakota Century
Code requires the Legislature to provide for an audit
of the State Auditor’s office. Pursuant to this
requirement, the Legislative Council contracted with
the firm of Eide, Helmeke, Boelz & Pasch, Certified
Public Accountants, Fargo, North Dakota, for a
performance audit of the State Auditor’s office for
the period beginning July 1, 1969, and ending
December 31, 1972. Even though the audit covered
fiscal data only through December 31, 1972, the
performance review related to activities of the
department up through and during the spring of
1973. At the June 1973 meeting, the firm presented
its report on the State Auditor’s office to the
Committee. A copy of the report is available and on
file in the Legislative Council office. Among the
recommendations contained in the report were the
following:

1. That the recommendations of the Legislative
Audit and Fiscal Review Committee be
followed on all audits as to the type of finan-
cial statements and other information to be
included in financial reports.

2. That the financial statements of budgetary
funds reflect the modified accrual basis of ac-
counting so as to conform to generally ac-
cepted accounting principles for govern-
mental entities.

3. That financial statement format be con-
sistently followed in all instances.

4. That care be taken to see that the Auditor’s
report on the financial statements is con-
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sistent with the accounting basis of such
statement.

5. That care be taken to see that financial re-
ports contain all required informative dis-
closures. '

6. That a schedule be included in each of the
financial reports of counties showing the
changes in each city, township, and school
district agency fund. -

In addition, the audit report included recom-
mendations for improvement of the audit function
which related to planning for the audit, evaluation of
internal control, audit working papers, review for
supervisory auditors, and staff training and
development.

The firm of Eide, Helmeke, Boelz & Pasch also
recommended that legislation be introduced
relieving the State Auditor of his responsibility to
serve on a number of executive boards and com-
missions. In support of this recommendation,
representatives of the firm reported that the State
Auditor should be as independent of the executive
branch as possible. At the present time the State
Auditor serves on the Public Employees Retirement
Board, the Board of University and School Lands,
and the Tax Equalization Board.

In regard to the audit of political subdivisions,
the firm reported that all counties are being audited
at least once every two years; however, in respect to
other political subdivisions, only about 80 percent
are being audited within a two-year period of time.
The firm indicated that in its opinion it is not
possible for the staff to comply with the statute
requiring biennial audits since there are just too
many audits and too few auditors. In addition, they
indicated that if the State Auditor’s office is to
comply with the audit recommendations for im-
proving the quality of audits, even fewer of the
political subdivision audits will be completed in
accordance with the law. It was pointed out that the
governing boards of the political subdivisions are
permitted by law to contract for an audit by a cer-
tified public accounting firm in lieu of the State
Auditor’s examination.

In response to the report, the State Auditor
reported to the Committee that he had established
goals for the operation of his office and that he had
instituted training programs for his auditors to
improve the effectiveness of their work. In addition,
he indicated that the report basis has been changed
to a modified accrual basis of reporting in addition to
other efforts to upgrade the financial audits prepared
by his office. The State Auditor also suggested to
the Committee that his office serve as an office for
review of political subdivision audits and that such
audits be conducted by certified public accountants



or public accountants and that the remaining audit
staff be placed under a legislative auditor who would
be responsible for auditing the state agencies,
departments, and institutions. In regard to the audit
of political subdivisions, he indicated that his office
under this plan would continue to conduct spot
checks on such audits of political subdivisions and
would be involved in cases of embezzlement and
other special problems. The Committee asked
Legislative Council staff to provide assistance to the
State Auditor in preparing legislation for in-
troduction by his department to accomplish his
proposed recommendations for an office of legislative
auditor and for the audit of political subdivisions by
private accountants. The Committee also recom-
mended that the Legislative Council include suf-
ficient funds in its appropriation for the next
biennium to perform a performance review and
financial audit of the State Auditor’s office for the
period ending June 30, 1975. The Committee
complimented the State Auditor for his efforts to
improve the operations of his office and for his
recommendations to place the audit function in the
Legislative Branch to make it more effective in its
ability to serve state government.

Because more time is being devoted to individual
audits in order to develop adequate working papers
and upgraded financial audits, the State Auditor
completed less than the usual number of audits of
state agencies, departments, and institutions during
the current biennium. At the last meeting of the
Committee, the Auditor reported a backlog of audits
to be completed by his office, and noted that a
significant number of audits have been delayed by
his office until the beginning of the next biennium.

To assist the Auditor during the current
binennium the Committee encouraged the Auditor to
conduct state audits on a biennial rather than an
annual basis which had been the custom in the past.

As part of his auditing procedures, the State
Auditor has asked state agencies, departments, and
institutions being audited to comment on the audit
recommendations. The Committee supports the
Auditor’s practice of including management’s
comments on the recommendations in the audit
reports presented to the Committee.

To assist the State Auditor’s office in conducting
audits where the possibility exists of private moneys
being commingled with public funds, the Committee
recommends a bill which would permit the in-
spection, audit, or examination of certain accounts
with financial institutions by the State Auditor, the
Commissioner of Banking, or the Attorney General
in cases where private or public funds are com-
mingled. Before such examination could be made,
the person desiring to examine such accounts would
be required to obtain an order from the district court.
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The bill provides that no financial institution shall be
subject to damages as a result of providing in-
formation or making their accounts available for
inspection or examination.

OCCUPATIONAL AND PROFESSIONAL
BOARDS

During the interim, the State Auditor reported
that the statutory requirement calling for an annual
audit of the occupational and professional boards
and commissions was creating a hardship on those
with limited funds. It was noted that the fee for the
private audit at times exceeds the assets of the board
or commission. The Committee recommends a bill
which requires an audit of such boards and com-
missions at least once every two years, instead of
annually.

BILLINGS TO RESPONSIBLE RELATIVES

The Forty-third Legislative Assembly passed
legislation relieving parents of residents and patients
in the State Hospital, Grafton State School, and San
Haven State Hospital from the payment of billings
for care and treatment for their children after they
have become adults. The law went into effect on July
1, 1971, and from that date responsible relatives
were no longer held responsible for the cost of care
and treatment incurred by their children after they
become adults. The law did not provide for the
writeoff of billings to responsible relatives for their
children which had accumulated prior to that time;
however, the Committee recommends a bill which
provides that on July 1, 1975, the supervisory
departments of the Grafton State School, the San
Haven State Hospital, and the State Hospital shall
writeoff from their records, and shall discontinue
making efforts to collect from parents of patients
uncollected amounts previously determined to be
due for care and treatment provided for their
children after their children had reached the age of 18
years. It was reported that over a period of years,
the collections to the operating funds of the in-
stitutions involved could be reduced by more than
one-half million dollars if the bill passes.

STATE OUTDOOR RECREATION AGENCY

At the request of the Committee, the State
Outdoor Recreation Agency made suggestions for
improvement in the budgeting procedures of that
agency. The State Outdoor Recreation Agency
provides matching funds for selected projects of the
Game and Fish Department, Historical Society,
Water Commission, State Forest Service, and State
Park Service. The Agency authorized the allocation
of federal funds to the above-mentioned agencies for
approved projects. The State Outdoor Recreation
Agency reported that agencies could best present
their project funding needs directly to the ap-



propriations committees and that department
budgets should reflect such amounts. The agency
recommended that the present procedure remain
unchanged, however, until such time as a decision is
arrived at regarding the creation of a Department of
Natural Resources. Since state agencies currently
benefiting from State Outdoor Recreation funds
would be a part of a Department of Natural
Resources, the Agency suggested that project
allocation authority be given to the Director of the
Department of Natural Resources.

POSTAGE METERS

At the July 23, 1974, meeting, Representative
Myron Atkinson cited several examples of what he
believed to be improper use of public funds to
publicly support a partisan position. He suggested
that state departments should be informed that the
use of state funds, state postage meters, state
telephones, and other state paid items for political
purposes is not an acceptable or tolerable activity.
He also suggested that there should be central
control over the use of such things as the postage
meters. In response to this concern, the Committee
asked for reports from departments responsible for
the control over telephone services and postage
meters, and also requested an inventory of postage
meters used by state departments and agencies. It
was pointed out that it is contrary to law for state
employees to use state facilities for personal uses,
since Section 185 of the Constitution provides that
the State may not make donations to private in-
dividuals or corporations except for the benefit of the
poor. It was also pointed out that there are various
penalties provided by law for the expenditure of
funds outside of legislative appropriations.

At the October 18, 1974, meeting, a Legislative
Council staff report was presented indicating 31
postage meter machines being used by agencies in
the Bismarck area. Of that number, three are under
the control of the Director of Institutions’ office. It
was pointed out that there is no central control over
the use of postage meters nor a file indicating which
agency has a postage meter or the identification
number of that meter. The Committee recommends a
bill requiring that all agencies desiring to use
postage meters and mailing machines, or to continue
the use of meters or mailing machines presently in
use, will be required to receive approval from the
Director of Institutions’ office. In regard to
telephone usage, the Director of Institutions
reported that without the installation of expensive
computer devices, it is not possible to trace
telephone calls through the Combined Automatic
Telephone Service System. The Director of In-
stitutions reported that even though it is not
economically justifiable to police the usage of state
telephones, his office has to the extent possible
discouraged misuse of phones for other than state
purposes.
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INSURANCE COVERAGE ON HISTORIC
COLLECTIONS AND SITES

At the request of the Committee, the Legislative
Council staff reported on insurance coverage which
the Historical Society carried on its historical
collections and sites. The report indicated that
coverage for such collections, library collections, and
furniture and equipment housed in the Liberty
Memorial Building totals $805,000. It was noted
that such coverage was below the current value of
the historical contents of the building. It was
reported by the Department that much of the
property under the control of the Historical Society
is not covered by insurance. One problem in
providing adequate coverage is that a definite value
cannot be placed on many of the historic items. It
was noted that a five or six-year study may be
required in order to determine what the appropriate
value of some of the historic collections are.

DELINQUENT FARM LOAN POLICY

At the October 1973 meeting, the Committee
heard a report on the status of delinquent farm loans
and contracts of the State Land Department. It was
reported that, as of October 18, 1973, past due loans
amounted to $184,648.08, or .5 percent, of the $36.8
million outstanding. On June 30, 1973, such
delinquencies were $503,842.50, or 1.42 percent, of
the total outstanding loans. In regard to land
contracts on June 30, 1973, it was reported that
$42,127 .55, or .76 percent, were delinquent, while on
October 18, 1973, this amount had been reduced to
$18,383.70, or .34 percent, of total contracts out-
standing. At a later meeting when the department’s
audit was discussed, it was reported that the Board
of University and School Lands had adopted a policy
for penalties on delinquent loans and had reduced the
waiting period before commencement of foreclosure
proceedings from three years to one year.

OTHER AREAS OF COMMITTEE REVIEW

At the request of the Committee, the Legislative
Council staff reported on compliance with recom-
mendations in the audit of the State Parole and
Probation Department on the bonding of employees.
It was noted that the Department had obtained
coverage for all agents or employees responsible for
moneys or property.

During the interim, the Committee was informed
by the Auditor that a federal audit of the Law
Enforcement Council contained several major ex-
ceptions. In his remarks to the Committee on the
status of such exceptions, the Council Director noted
that, in the event certain grants are disallowed, the
Federal Government might reduce federal grants
rather than ask for a return of funds. At the October
1974 meeting, a representative of the Council
reported that the federal audit, in its final form, had



contained only one major exception and that the
department had taken action to resolve it.

When the audit of the Bank of North Dakota was
reviewed by the Committee, the State Auditor
reported that his office had not audited the ap-
propriated funds of the Bank, and advised that the
Certified Public Accountants’ audit of the Bank did
not report on the extent that funds appropriated by
the Legislature were spent. The State Auditor
assured the Committee that he would request the
Industrial Commission or the Bank to ask the CPA
to include in his report information on the Bank’s
appropriated funds.

In its review of the audit of the North Dakota
Office of Economic Opportunity, the Committee
observed that the department’s federal funds and in-
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kind contributions were not being appropriated by
the State. The Committee recommends that the
department’s funds be specifically appropriated by
the Legislature.

FUTURE STUDIES

At the last meeting of the Committee, Committee
members suggested that the Committee on Budget
“A” (Legislative Audit and Fiscal Review Com-
mittee) during the next interim review the manner in
which federally funded research projects are ac-
counted for at the State’s colleges and universities.
Also of interest to Committee members is the
amount of and manner in which indirect cost
reimbursements for the handling of federally funded
research projects are handled at the State’s colleges
and universities.



BUDGET "'B"

Senate Concurrent Resolution No. 4021 directed
the Legislative Council to conduct a study of the
operations of the North Dakota State University
Cooperative Extension Service and the Experiment
Stations, to review the original functions they were
intended to perform, the responsibilities presently
placed upon them, the services currently being
performed, the benefits resulting from current
operations, and any modifications that might im-
prove their utility to the State and maximize their
benefit to all citizens of the State. The Committee
was also assigned the section of Senate Concurrent
Resolution No. 4064 calling for a study of revenue
bonds issued by junior colleges. The membership on
Budget Committee “B’’ consisted of Senators
Robert Melland, Chairman, Theron Strinden, Vice
Chairman, Walter Erdman, Robert Nasset, Clarence
Schultz, Russell Thane, Frank Wenstrom; and
Representatives Charles Fleming, Layton Freborg,
LeRoy Hausauer, Harley Kingsbury, Jack Olin, Olaf
Opedahl, and Enoch Thorsgard.

The report of the Committee on Budget “B”’ was
submitted to the Legislative Council at the biennial
meeting of the Council held at Bismarck. The report
and recommended legislation were adopted for
submission to the Forty-fourth Legislative
Assembly by the Legislative Council in November
1974.

COOPERATIVE EXTENSION SERVICE
AND EXPERIMENT STATIONS
Experiment Stations

Each state in the United States is legally entitled
to have an agricultural experiment station. Two
federal laws originally provided this legal basis. The
first of these was the Morrill Act of 1862 which
provided grants of federal lands to each state, and to
use these lands and the income from them for the
establishment of a permanent endowment of public
institutions of higher learning where the objective
would be, without excluding other scientific and
classical studies, to teach such branches of learning
as are related to agriculture and the mechanical arts.
Twenty-five years later, in 1887, the second federal
law was enacted. This became known as the Hatch
Act of 1887, and it provided for state agricultural
experiment stations in connection with the colleges
established in the several states under the Morrill
Act. In 1955, the Congress consolidated a number of
laws relating to agricultural research into the Hatch
Act as amended. This law serves as the principal
federal authorization for annual appropriations made
by Congress to agricultural experiment stations. The
first Legislative Assembly of 1890 established an
agricultural experiment station in connection with
the agricultural college.
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Branch agricultural experiment stations do not
receive federal funds under the Hatch Act as
amended for routine financial support. Therefore,
each of the branch stations is dependent for its
maintenance on the state legislative process. The
first branch station was designated to be located
near Edgeley, North Dakota. The land was donated
and the 1893 Legislature provided a small ap-
propriation to establish an irrigation well. Other
branch stations established under the donation of
land policy of the early legislatures are: Dickinson,
1905; Williston, 1907; Langdon, 1908; and Het-
tinger, 1909. The 1945 Legislative Assembly ac-
cepted from the Ward County Commissioners three
quarter sections of land with existing buildings,
appropriated $40,000, and the North Central Ex-
periment Station at Minot was established. In 1950,
the Agronomy Seed Farm and the section of land on
which it is located near Casselton was donated to the
Experiment Station. The most recent addition to the
branch station is the Carrington Irrigation Branch
Station. The 1957 Legislature appropriated $67,200
for the purpose of locating and acquiring a site for
the proposed irrigation station.

At the present time, the Main Station utilizes
approximately 1,800 acres of land which is part of
and contiguous to the NDSU campus, and the seven
branch stations own approximately 6,200 acres of
land. The 1972-73 budgeted payroll includes 345
persons employed at the main campus in Fargo, 27
persons employed at the branch stations, with 152 of
these persons being professional, 122 non-
professional, and 98 graduate assistants.

Cooperative Extension Service

The Smith-Lever Act of 1914 with subsequent
amendments is the basic federal legislation
governing the organization and programs of the
Cooperative Extension Service. The basic elements
of this legislation permit the appropriation of federal
funds to the states and counties in support of state
and local programs oriented to agriculture, home
economics, and related program areas. The breadth
of this federal charter permits the broad scope of
programs maintained by the Cooperative Extension
Service.

The 1915 North Dakota Legislative Assembly
passed legislation accepting the Federal Smith-
Lever Act and delegating to North Dakota State
University the responsibility for overall ad-
ministration of the Cooperative Extension Service
and designating the boards of county commissioners
as the local sponsoring groups. By local election,
each of the counties of the State authorized the
establishment of a county extension program and
authorized the board of county commissioners to



support the county programs through the ap-
propriation of county funds.

The Cooperative Extension Service represents
the educational arm of the United States Depart-
ment of Agriculture and the land grant colleges. The
Cooperative Extension professional staff consists of
a field staff located in the counties and the sup-
porting state staff at North Dakota State Univer-
sity. The county staff consists of 97 employees in 52
counties. The program distribution of specialists is
as follows: nine in family living, four in expanded
food and nutrition; 32 in agriculture, marketing,
rural development, and public affairs; five sup-
porting the statewide 4-H program; five in com-
munications; and seven administrators and
supewi§ors.

For the purposes of county programs and staff
supervision, the State is divided into three extension
districts: east, northwest, and southwest. District
supervisors coordinate program, policy, personnel
and fiscal matters; they are the primary liaison
officer between county extension activities and
North Dakota State University. Each of four
specialist groups is supervised by the state program
leader. The Cooperative Extension Service programs
are broadly divided into four groups: 4-H youth,
agricultural production, community development,
and home economics. All agriculture and community
development specialists are officed with their
counterparts in the Experiment Station and resident
teaching subject matter areas.

Other Studies

During the same time that the Committee was
studying the Cooperative Extension Service and the
Experiment Stations, a Cooperative Extension
Service Task Force was reviewing the Cooperative
Extension Service, and the Consultation Board to
the Board of Higher Education was reviewing both
the Cooperative Extension Service and Experiment
Stations. The three above-mentioned groups ex-
changed information and heard progress reports
regarding efforts that had been undertaken by each
group. Budget Committee ‘‘C”’ of the Legislative
Council was also studying areas of interest to this
Committee since it was conducting a performance
review (operational audit) of North Dakota State
University which included the Experiment Station
and Cooperative Extension Service. The Committee
encouraged Budget Committee “C’’ to select North
Dakota State University for a performance review
because of the wvalue that a review of the
management operations would have to the Com-
mittee in its study.

Selection of Research Projects
At the June 25 and 26, 1973, meeting of the Com-
mittee which was held on the North Dakota State
University campus, University officials reported
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how research projects arise and how they are
classified. It was reported that research projects
may arise from one or more of the following areas:

1. In-house: The individual researcher
recognizes a problem within his discipline
area and desires to do applied or basic re-
search on it.

2. Funded request: Nearly eight per cent of the
Experiment Station research is partially fund-
ed by ‘“seed” money from agency or com-
modity groups interested in promoting a par-
ticular research project.

3. Non-funded request: The bulk of the research
effort arises from a recognized need among
the persons supporting the State
Agricultural Experiment Station.

It was reported that a proposed project is
critically reviewed by an interdisciplinary peer com-
mittee of seven members. Project leaders make for-
mal research reports annually on each of the active
projects for which they are responsible. It was also
reported that on an annual basis the Director of the
Experiment Station is to account for all moneys ex-
pended and the use of scientific manpower under his
administration. A research project is completed
when it is deemed complete by the project leader,
his peers, and the department chairman. According
to University personnel, approximately eight per
cent of the over 200 actual projects are terminated
annually and replaced by new research projects. It
was reported that research projects at the Ex-
periment Station are classifietf in terms of the nine
national goals for agricultural research promulgated
in 1966. The nine goals are the following:

1. Ensure a stable and l;:roductive agriculture
for the future through wise management of
the Nation’s resources.

2. Protect forests, crops, and livestock from in-
sects, diseases, and other hazards.

3. Produce an adequate supply of agricultural
products.

4. Expand the demand for agricultural products
by developing new and improved products
with better quality.

5. Improve efficiency in the marketing system.
6. Expand export markets.

7. Improve the health, nutrition, and well-being
of the American consumer.

8. Assist rural Americans to improve their level
of living.

9. Promote community improvement, including
development of beauty, recreation, en-



vironment, economic opportunity, and public
services.

Organizations Report

At the June 25 and 26, 1973, meeting,
representatives of organizations which have a special
interest in the development of agriculture gave their
observations on the effectiveness of the Cooperative
Extension Service and the Experiment Stations. Mr.
Richard Crockett, Executive Vice President of the
Greater North Dakota Association, emphasized the
need that the commercial farmer of today has for
answers to specific problems since agriculture is the
most viable industry in America today and is very
competitive in the world market. He suggested that
a regional approach be explored for the delivery of
Cooperative Extension services rather than the
present day, county agent program. He also stressed
the need for improved methods of communicating
results of research conducted by the Experiment
Station. It was reported that the Greater North
Dakota Association had conducted an opinion poll of
its 2,740 members regarding agricultural research.
Forty percent of the respondents expressed the
opinion that agricultural research is absolutely
necessary, while 15.2 percent said that it is less
important than it has been in the past. In regard to
the Cooperative Extension Service, the Greater
North Dakota Association report indicated that
20.19 percent of those responding said the
Cooperative Extension Service is very important,
while 42.69 percent said they believed it is necessary
with 37.12 percent indicating that the Cooperative
Extension Service work is less important today than
it has been in the past.

Mr. Stanley Moore, Secretary of the North
Dakota Farmers Union, expressed support for the
review of the goals of the Experiment Station and
Cooperative Extension Service. He emphasized the
importance of impartial research in the development
of agriculture. It is not sufficient or in the public
interest to have only private industry conducting
agricultural research. It was also his opinion that a
regional specialist-type program with the
Cooperative Extension Service may have merit, but
his organization may not support the discontinuance
of the county agent program. He encouraged the
Cooperative Extension Service to seek out new,
improved methods of communications to reach those
people in the State who may not necessarily be
farming but in some way or another are connected
with agriculture.

Mr. Francis S. Simmers, President of the North
Dakota Farm Bureau, emphasized the need for
flexibility in Experiment Station research projects.
In his opinion, the Experiment Station has been slow
in dealing with some of the problems encountered in
agriculture. He pointed to the wild oats problem as
one where the problem is of considerable severity yet
little has been done to solve it.
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Mr. Jack Dahl, President of the North Dakota
Stockmen’s Association, recommended that the
Cooperative Extension Service be organized into
several multi-county extension areas, preferably by
topographical and ecological areas. He also
suggested that the specialist approach could apply
to 4-H programs, or that such programs might be
abandoned with greater emphasis placed upon
vocational training in the public schools. It was also
suggested that extension leaders spend more time
evaluating ‘‘grass roots’’ needs. He recommended an
Extension veterinarian on the Cooperative Ex-
tension Service staff. In regard to the Experiment
Station, he recommended an increased emphasis on
the dissemination of research findings and a keener
awareness of industry needs. It was also suggested
that research priorities should be determined by the
economic value of the commodity to the people of
North Dakota. He also recommended that duplicate
research projects be avoided and applicable research
findings be adopted and made suitable for use by
other stations whenever possible. Additional beef
cattle substations were also recommended. He
concluded by encouraging more cooperative research
efforts with individual producers to make new
findings ever more practical and economical.

Mr. Miles Maddock, representing the National
Farmers Organization, suggested that county
agents be used in a way in which they help the
farmer understand and implement procedures based
upon the economics of production. He said that if big
commercial farms are to be developed, area
specialists rather than county agents would be a
better approach, and perhaps under the present
system a sprinkling of regional specialists would be
helpful. Mr. Tom Schockman, President of the
North Dakota Cattle Feeders Association, indicated
that the Experiment Station could be of greater
assistance to calf producers in the following areas:
carcass evaluation, genetics, animal health through
the Diagnostic Center, feed trials, livestock housing
and marketing information, and other statistics. Mr.
David Sinner, a Director of the North Dakota Crop
Improvement Association, complimented the work
of the Experiment Station in its efforts to develop
new seed varieties.

Questions Asked

At the June 25 and 26 meeting, Committee
members expressed interest in additional in-
formation regarding the Experiment Station and
Cooperative Extension Service. Pursuant to this
interest, the Committee Chairman and Legislative
Council staff asked North Dakota State University
officials a number of questions on behalf of the
Committee. The questions asked and the response
£r<l)lm North Dakota State University officials are as
ollows: -



1. What are the procedures utilized by the Ex-
periment Station and the Cooperative Ex-
tension Service to ensure that all potential
private and governmental research grants
are evaluated and considered for application
by the University?

Private and government research grants are
primarily of concern to the Agricultural Ex-
periment Station. Grants for the Cooperative Ex-
tension Service are primarily of a service nature.
Consequently, the emphasis on this response will
be from the point of view of the Agricultural Ex-
periment Station activities. Obviously, one can-
not aspire to ensure that all potential private and
government research grants are evaluated and
considered for application. However, the ad-
ministrators and staff of the North Dakota
Agricultural Experiment Station endeavor to
maintain current knowledge of and interest in
potential sources of grants which may appear ap-
plicable to the research needs, facilities,
capabilities, and interests of the North Dakota
Agricultural Experiment Station and the State
of North Dakota.

Since World War 11, agencies of the Federal
Government have been the largest potential
source of funds for research grants. Philan-
thropic foundations, private business, and
private individuals also provide opportunities for
grants. Generally, the potential grants are made
known to the Agricultural Experiment Station
staff by means of direct communications from
the federal agencies; this occurs by weekl
newsletter from the Cooperative State Researc
Service, by periodic letters and direct contact
from the Agricultural Research Service, by cir-
culation of invitations for grants by most of the
other allied federal agencies, and by private
reporting organizations, such as the Federal
Research Report which is published twice month-
ly. In addition, the talents and capabilities of
the North Dakota Agricultural Experiment
Station are known to people throughout the
world and, occasionally, direct contacts are made
for research which may appear to fall within the
capabilities of our staff and facilities. Notices of
potential grants which arise from these types of
sources are routinely shared with selected mem-
bers of the staff and administration.

Research grants from private and philan-
thropic sources usually require a greater etfort to
learn in detail of their potential availability.
Many of the larger institutions engage members
of their staff for the sole purpose of seeking out,
writinﬁ research proposals, and following
through these types of activities. North Dakota
State University has not committed itself to this
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type of Erocedure. One of the primary reasons
why we have not chosen this course of action is
that we do not have the capability of a large num-
ber of staff members who have functional fluidity
and can move from one project to another and
draw with them a considerable number of staff
and technical facilities. Perhaps appropriatelvy
stated, we don’t have the degth of staff, the depth
of financial resources, or the depth of physical
facilities and highly specialized instrumentation
to undertake this type of endeavor.

In the evaluation of grants which are known
to us, one of the first criteria is to establish
whether the grant is in support of the research in-
terests of North Dakota or the potential research
interests of North Dakota and whether the grant
is a service grant or a research grant. Con-
ceivably, a service grant could tie up both per-
sonnel and equipment in such a manner that the
necessary on-going research in support of the
crop, livestock, and economic program basic to
our considerations at North Daﬁota Agricultural
Experiment Station could be hindered if an inap-
propriate grant were accepted. Another question
relative to service grants pertains to the use of
the name of the university. We endeavor to avoid
using the name of the university in product
gromotion. In the event that federal funds might

e used to share expenses, product endorsement
is prohibited.

In general, research grants which are deemed
within our capability and within the general
scope and objective of our research program are
considered, evaluated, and implemented
wherever feasible.

2. What are the procedures and controls in ef-
fect to assure that county agents and home
extension agents are able to and do devote
their time and effort to work of a priority
nature in their counties or regions amf that it
is compatible and in accordance with the
goals and policies of the main offices in

argo?

Procedures and controls include written plans

of work for a fiscal year which are prepared b

the county staff members in collaboration wit
their supervisors and program planning com-
mittees. Each month, a progress report is sub-
mitted to the supervisor and a monthly effort
statement is prepared for computer printout as
%art of a national program for the Cooperative
xtension Service. Finally, annual reorts of the
county extension agent are prepared by each
county agent and by each extension specialist.
Extension staff plan about 70 per cent of their
time for priority programs and activities during
the year. Approximately 30 per cent of their time
is not formally set forth in a written plan of work.



This would include vacation time and specific ac-
tivities which will require only a few days or
hours of time during 318 ear. However, the un-
planned time is reported in their monthly ac-

tivity report.

Work priorities may change during the course
of the year and these cﬁanges may be initiated on
the basis of need. Training and information
relative to new program areas is provided by con-
tact with the district supervisor, district and
semi-district meetings, and an annual meeting.

Because of the relatively lar§e geographic
area and the relatively large area of each of the 53
counties in North Dakota, it is difficult for three
district supervisors to maintain a desirable and
frequent contact with county agents for purposes
of program leadership and coordination.

The Extension Task Force, which is currently
studying goals, programs, and organization of
the North Dakota Cooperative Extension Ser-
vice, was recently presented data obtained from
the 11 extension directors in the north central
region. The data indicated that for purposes of
administration, operation, program and staff
development, an average of 22 per cent of the ex-
tension effort was spent by the states; the
range from 30 per cent to eight per cent. Nort
Dakota is investing seven per cent of its effort in
these areas. This would suggest that on the basis
of 1973 fiscal year, North Dakota was spending
less effort on administration, operations, and
supervision than other states in the north central
region. While some people may look with pride at
the low effort expended on administration, we
must weigh this against the relative amount of
supervision and coordination that is being af-
forded to the field staff in the State of North
Dakota.

3. What is the relevance of each of the nine
national goals of agricultural research and
the 11 national goals for the Cooperative Ex-
tension Service to the needs of agriculture in
North Dakota?

The goals, purposes, and scope of national
agricultural research were defined in the mid
1960s blssa joint task force composed of members
of the Department of Agriculture, agricultural
experiment stations, and laymen. These nine
goals provide a basis for a research classification
system which is used to measure research ac-
tivity in the United States. Each of the
cooperating agricultural experiment stations is
charged with the responsibility of implementing
those goals which appear pertinent to the in-
dividual state.

North Dakota has chosen to emphasize goals
1, 2, and 3, which are primarily associated with
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ensuring a stable and productive agriculture,
protecting crops and livestock from insect
diseases and other hazards, and producing an
adequate supply of farm products. Because North
Dakota is sald to be the most rural state in the
Nation, we feel that research on agricultural
production is of the greatest significance to our
State. Consequently, we have placed the greatest
emphasis on these three research problem areas.
In a similar manner, we have placed correspon-
dingly less emphasis on areas such as protection
of consumer health and improving nutrition and
well-being of American people and the area of ex-
panding foreign markets and assistin
developing nations. These areas have receive
very little of our research emphasis.

The 12 program elements for the Cooperative
Extension Service, likewise, serve as guides for
the individual state extension services. The em-
phasis placed on each varies from state to state.
In the case of North Dakota, improving farm in-
come, youth development, food and nutrition are
the three major emphasis for work effort. In a
similar manner, areas such as forest products,
recreation, and wildlife, and international
programs have received very little emphasis of
extension effort in North Dakota.

4. How do the Experiment Station and the
Cooperative Extension Service encourage
outside advice in their efforts to discover and
develop new crops and markets?

The sources of outside advice vary broadly
but may be classified into categories of outside
sources and inside sources.

Outside advice is encouraged and sought con-
cerning new crops and markets from many public
and private organizations and agencies an(f from
innovative individuals within the agribusiness
system. This is sought on the state, regional, and
national level. Points of contact for North
Dakota staff people are technical magazines,
scientific meetings, advisory council meetings,
national policy seminars, travel, observation and
discussion. atever source may be used to com-
municate ideas, doubtless, is being used to some
extent by individuals on the staff of North
Dakota State University Agricultural Ex-

eriment Station and Cooperative Extension
rvice. In the State, there are a number of com-
modity groups which meet at regular intervals
with the statf. In addition, selected staff mem-
bers are participants on a number of state boards
and committees who have the interest and
responsibility to enhance the State’s economic
potential. New crops are frequently the focus of
this type of input.

. _One cannot fail to include also as sources of
information, the visits to the campus by in-



dividual farmers, agribusinessmen, scientists,
both from the United States and foreign coun-
tries, who bring ideas or problems to the at-
tention of members of the staff. Frequently from
these t}(?)es of contacts, further ideas are
generated.

Another source of advice is derived from
reading trade, technical and scientific journals,
particular(liy those journals that have regional
and worldwide crop information. In general,
there is little opportunity for a scientist who
works as an individual, either in a research
laboratory or in an experimental field, to
discover, develop, or create a new crop and new
market for the economic betterment of North
Dakota. This is a teamwork effort and broad
horizons must be used wherever possible.

5. What is the Experiment Station’s capability
of solving problems requiring considerable
research effort such as the saline ‘‘seep” or
wild oats problem in North Dakota?

While an optimistic posture relative to the
capability of solving problems is of great
significance to any successful research program,
it must also be brought into sharp focus that
frequently solutions to problems may be ex-
E;essed in terms of degree. Perhaps by increasing

owledge, understanding, and the state of the
art, one can learn to live with a problem on his
own terms. If this is a satisfactory solution, then
we believe the Experiment Station, if given time
and sufficient resources, can assist in solving the
problems of the saline seep and wild oats. If
eradication of wild oats is thought to be the only
solution to the problem, then we believe there is
no solution.

We believe that these types of problems can
be investigated with a reasonable chance of suc-
cess if the problem is adequately defined, if
solutions are anticipated whi&i are workable and

are not thought to be miracle solutions created:

by research, if people are willing to change their
ways of producing or change their habits in
husbanding the land, and if the program is
carefully pursued for several years of time before
an evaluation of its relative success is made.

The wild oats problem is not peculiar to North
Dakota. Many other areas of the world have it;
they have lived with it for many centuries and it
appears that there are manv elements of
knowledge currently known but not adequately
applied in the field. Another facet of this
problem, however, is related to the fact that in
recent years, people developed the feeling that
weeds could be controlled by agricultural
chemicals and by developing the right chemical,
the problem could be solved. However, in view of
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the current climate in which environmentalists
and agents are desirous of protecting public
health and wildlife and are exhibiting con-
siderable influence, one must be mindful that it is
no longer possible to hope that agricultural
chemical companies will invest research dollars
with the hope of developing an agricultural
chemical for relatively small areas of land or for
crops which are considered to be minor crops
with only limited use. We have been informed
that it costs something of the order of $15 million
to develop a new agricultural chemical and to
prepare it for registration and marketing.
Becuase of this relatively high cost, many of the
chemical manufacturers are exhibiting limited in-
terest in the problems typical of North Dakota.
Because of the general expense involved in
registering chemicals for agricultural purposes,
the outlook for miracle solutions by means of
chemical applications appears to be quite dim.
Possibly a solution to this problem may be in the
biological area, and if tflis is the case, the
solution will take many years. A more immediate
effect may be gained by properly applying
knowledge relative to good farm practices.

6. What new areas of Experiment Station and
Cooperative Extension Service effort can be
considered which would result in the enhance-
ment of the rural way of life in North
Dakota and improve the economic outlook for
small farmers in North Dakota?

Certainly, if these questions are separated,
they may take on a little different view than if
they are melded together. In terms of improving
the rural life of North Dakota, we believe that the
rural life of North Dakota can be enhanced by
enhancing the capability of North Dakota far-
mers, large, medium, or small, to produce
agricultural commodities in an abundant and ef-
ficient manner in phase with the need for the
commodities in the consumers’ market. In this
regard, the on-going program in plant science
which assists in performing research for the two-
thirds of the new wealth of North Dakota that is
generated from the production of crops is essen-
tial. Likewise, the on-going research in animal
science which provides approximately one-third
of the new agricultural wea?th in North Dakota is
important. For only insofar as new wealth con-
tinues to be generated can the rural way of life be
maintained or improved.

In terms of new areas for the production of
new crops in North Dakota, the Agricultural Ex-
eriment Station and Cooperative Extension
rvice in concert have assisted in establishing
an enlarged sugarbeet industry, both from the
standpoint of sugarbeet production and from the
standpoint of conversion of sugarbeets into the
end product, sugar. Within the last five years,



considerable emphasis and realignment of
responsibilities of personnel have occurred, both
in the research and extension areas. The net ef-
fect is that we have a supporting agency for the
sugarbeet industry in North Dakota that has
considerably greater capabilities than we had
five years ago.

In other searches for new crops, we have
enhanced our capabilities and our ability to ser-
vice new crops. These points have been
elucidated in question 4.

In the area of improving the economic outlook
of small farmers in North Dakota, work has
Erogressed in two major areas. The Cooperative

xtension Service has worked with small far-
mers to encourafe them to produce new crops on
smaller acres of land which require more labor in-
tensity type of farm production. Another ap-
proach in concert with the idea of labor-intensive
work is to assist the small farmers in finding off-
farm employment to assist in supplementing
their income. The possibility of this is being ex-

lored cooperatively with the Employment

ecurity Division in several counties in eastern
North Dakota. A third phase of this type of ac-
tivity is to assist wherever possible in en-
couraging a cottage industry development. The
increased interest in ceramics, woodcarving,
wrought iron metal work, and work by various
types of artisans, which can be performed in the
home or a home shop and which can provide a
source of additional income, is being investi-
gated and utilized wherever feasible.

One of the major challenges remaining when
one considers the effort to improve the economic
outlook for small farmers is associated with im-
proving the attitude of small farmers.
Motivation of the small farmer is one of the
biggest challenges. Frequently, the solution to
the problem of improving the economic outlook is
available; occasionally, it merely involves ap-
gllying existing knowledge or technology.

owever, there appear to be major inhibitors.
The small farmer may believe the economic
outlook is so discouraging or unknown that he
will not seek or apply financial assistance either
from private or public sources; he may not know
what alternatives are available to him; he may
believe he is too old to undertake new fields of en-
deavor; he may be too proud to accept advice; he
may lack the desire to try, etc. These types of
challenges are difficult to encounter and to solve.
The economic outlook can be improved if people
are willing to assist themselves. It is frequently
very difficult for the research person or the ex-
tension person to stimulate and motivate people
in the lower economic strata. Frequently, the per-
son who should attend meetings by extension
people is the person who does not attend these
meetings.
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Relationships with State Agencies

On January 10 and 11, 1974, the Committee
heard reports from state agencies which maintain
relationships with the Cooperative Extension
Service and Experiment Station. Included in the list
of departments making presentations were the
Department of Business and Industrial Develop-
ment, the State Water Commission, the Garrison
Diversion Conservancy District, the Central
Burleigh County Weather Modification Association,
the State Wheat Commission, the State Soil Con-
servation Committee, the North Dakota Association
of Soil Conservation Districts, and the Department
of Agriculture. The services provided by North
Dakota State University to these state agencies
include economic and social impact studies relating
to coal resource development, the preparation of the
drought history of the State, a study of the
seriousness of the saline seep problem in North
Dakota, studies relating to the effect of added
rainfall in North Dakota, serve as secretaries to soil
conservation districts, and feasibility studies and
special research projects.

Cooperative Extension Service
Task Force Report

During the period of time that the Committee
conducted its study, the Cooperative Extension
Service Task Force completed its in-house review of
the Cooperative Extension Service. One-half of the
members of the Task Force were elected by the
people within the Extension Service and one-half
were appointed by North Dakota State University
administration. In addition there were two persons
invited from the public to serve on the Task Force;
however, only one actively participated in the study.
The Cooperative Extension Service Task Force
reviewed all areas of Extension activity and made a
number of recommendations for an improved
Cooperative Extension program in the future. The
Task Force recommendations are as follows:

1. Develop a definitive statement of
organizational objectives that will provide
the basis for determining program direction
and priority in each major program area.

2. Develop a statement of program objectives in
each major program area that will provide
the basis for (fertermining major program
thrusts based on the immediate and long-
range needs and interests of people as iden-
tified through input from extension staff,
representatives of the potential clientele, and
analysis of what is happening in the social,
economic, and political areas of society.

3. Establish statewide advisory group to help
set program emphasis and priorities.

4. Establish an overall advisory committee in
each county to advise the staff on the



10.

11.

12.

13.

14.

15.

16.

. Develop a statewide

program emphasis and priorities based on the
mput from the multitude of commodity
roups, associations, councils, and in-
ividuals.

rogram development
process guide to include the philosophy,
policy, objectives, organization, and
procedure for program development in state,
area, and county program units.

. Provide intensive training for all staff on the

program development processes.

. Strengthen the daK:to-day interchange and
i

working relationships among Extension,
teaching and research staff through regularly
scheduled joint staff meetings, joint ap-
pointments, and/or a combination thereof.

. Establish major program thrusts in the

major prograrn areas.

. Shift programming efforts from an emphasis

on activities to a predominant emphasis on
major program thrusts directed toward
specific goals or objectives.

Make program result evaluation an integral
part of all major program thrusts and plans.

and implement program thrusts
the multi-disciplinary (system) ap-

Develo
throu,
proach.

Staff with area home economists to serve
those counties not now served by an ex-
tension home economist.

Eliminate the Assistant County Extension
Agent position as a training position; con-
vert these positions to county or area
agricultural, 4-H, and/or home economist
positions.

Add specialist positions in the areas of:
Veterinary Science, Agronomy, Animal
Science, and Housing.

Utilize joint appointments where the
arrangement would be practical and
beneficial to the mission of research and ex-
tension.

Expand the use of para-professional program
assistants in agriculture, home economics,
and 4-H youth programs in those situations
where their assistance would permit the
professional staff to focus more effort on
major educational thrusts.
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17.

18.

19.

20.

21.

22,

23.

24.

25.

26.

27.

28.

Eliminate title of County Chairman and sub-
stitute the title County Program Coor-
dinator, and separate these responsibilities
from the County Agent’s job description.

Expand the number of District Supervisors
from three to six and assign geographic area
responsibilities on the basis of the state plan-
ning regions.

Change the title of the District Supervisor to
Extension Area Director.

Eliminate the Senior District Supervisor role
and establish six Extension Area Directors
who will each be directly responsible to the
Associate Director.

Eliminate the associate and assistant titles of
professional county extension staff positions.
Have all county extension staff report direct-
ly to the County Program Coordinator for
day to day program matters and to the Ex-
tension Area Director for overall program,
administrative, and personnel matters.

Change the title of the Section Heads to
ProEram Coordinators and delineate respon-
sibilities commensurate with the title.

Reassign the Agriculture and Community

Development specialists to five program
units: Animal Science, Plant Science,
Natural Resources, Agricultural

Engineering, and Agricultural Economics.

Change the title of all associate and assistant
State 4-H Leaders to 4-H, Youth Specialists.

Change the title of the State Leader, Per-
sonnel and Program Development to Coor-
dinator, Program and Staff Development,
which would be consistent with assigned
responsibilities.

Extension Area Agents be directly respon-
sible to the Extension Area Director for all
program and administrative matters.

Assign one of the 4-H Youth Specialists
responsibility for program coordination in
the 4-H, Youth Unit.

Director of Extension should be a full-time
position.

The Director of the Cooperative Extension Ser-

vice reported that the tot

new dollars needed for

the implementation of the Task Force recom-
mendations and the number of positions required
are summarized as follows:



Federal State County Total

AreaDirectors(2) .. ... $119,672 $ $119,672
Agronomists(2). .. ... ..o 79,862 79,862
Veterinarian(1)........... ... ... .. .. .. .. 49,565 49,565
Livestock (1) ........ o 40,431 40,431
Area Home Economists{(2).......................... 42,114 17,600 59,714
Housing (1) ... i i i 44,559 44,559
Area Rural Development(3)......................... 122,293 122,293
Communications Specialist (1)....................... 48,559 48,559
Secretaries (4) . .....co ittt e 46,666 46,666
Fringes. ... ... e 34,271 6,399 40,670

Total. ....... ... .. .. . i i $ 34,271 $600,120 $17,600 $651,991

Arthur Andersen & Company Report
The performance review conducted by Arthur
Andersen & Company included a section on
agricultural research and extension. A summary of
that section of the report and that firm’'s recom-
mendations are as follows:

Agricultural Research and Extension

At present the Dean of the College of
Agriculture also has direct responsibility for
o%erations of the Agricultural Experiment Station.
This organizational arrangement appears to operate
effectively in that there is a close liaison between
academic and experiment activities. In fact, many
of the individuals assigned academic responsibilities
within the College are concurrently involved with
research activities.

The Cooperative Extension Service operates
more independently than the research and academic
disciplines. The Extension Service is directly
responsible to the Vice President for Agriculture
and, for the most part, is staffed independently from
the College and Experiment Station.

We believe this organizational structure con-
tributes to potential duplication as well as a lack of
communication and interaction between the Ex-
tension Service and the other agricultural
disciplines. Further analysis should be given to
reorganizing and improving the integration of the
agricultural functions at NDSU.

Other recommendations relating to the ex-
tension and research activities include:
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Experiment Station
1.

Reexamine the research goals currently used
to evaluate the appropriateness and
desirability of undertaking new projects. We
believe the existing nine national goals are
too general in nature.

. Establish a project reporting system for the

branch stations to assist in identifying branch
station costs and activities with main sta-
tion projects.

. Improve the budgeting and reporting

procedures to facilitate an accurate com-
arison of budget goals to actual per-
ormance and strengthen project control.

. Further integrate the accounting and finan-

cial reporting systems maintained by the Ex-
periment Station with the centralized system
maintained by the University’s business of-
fice. This integration should be directed at
minimizing duplicate accounting records and
procedures.

- Review the policies and procedures presently

followed for decentralized purchasing at
branch stations.

Cooperative Extension Service

1. Improve the controls and supervision of the

activities of county agents. This could be ac-
complished through regionalization, in-
creasing the staffing level for district super-
visors, or a combination of both alternatives.



2. Strengthen financial controls through in-
creased involvement of department heads in
the budgeting and reporting process.

3. Improve project reporting by integrating in-
ternal information requirements with those
of the national extension reporting system.

County Commissioners

The President of the North Dakota County Com-
missioners Association appeared at the July 30
Committee meeting. He emphasized the need for ad-
ditional funds to sugport the county share of the
county extension and county home extension agent
rograms. He pointed out that the current one-mill
evy authorized for the county agent and home ex-
tension agent programs is inadequate since the
county’s share presently costs about one and three-
fourths mills on an average throughout the 53 coun-
ties in North Dakota. Even though an extra mill was
authorized by the last Legislature, it does not seem
to help much since it must be approved by a
majority vote of the qualified voters in each county
before it can be levied. He recommended that the
Committee consider giving the county com-
missioners the statutory authority to increase the

mill levy from one to two mills.

Consultation Board

Mr. Arden Burbidge, President of the Ex-
periment Station and Extension Service Con-
sultation Board, reported the activities of that
board and its observations to the Committee on a
regular basis during the biennium. It was em-
phasized that the Consultation Board is not a board
to manage the Experiment Station and Cooperative
Extension Service, but is a board to look at the
goals and philosophy of the administration of those
units. Board recommendations and observations in-
clude the following:

1. That agricultural research be considered
separate from higher education and its
capital construction needs.

2. That consideration be given to the develop-
ment of an Experiment Station in the
rangeland area.

3. That salaries be increased to the average in
the north central region.

4. That there be a substantial expansion of the
Cooperative Extension Service and Main Ex-
periment Station appropriation.

At the last meeting of the Committee, Mr. Bur-
bidge reported that as Chairman of the consultation
Board, he has made the following conclusions regar-
ding the Experiment Station and Cooperative Ex-
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tension Service. He stated that the organizations
are viable organizations and are getting the job
done. He then said that in the future the following
%uestions must be asked regarding the Cooperative

xtension Service and the Main Experiment
Station:

1. Are they viable organizations and getting the
job done? At the present time he believes
they have taken steps to regenerate them-
selves and are getting the job done.

2. Do the Cooperative Extension Service and
Main Experiment Station see what the needs
of the people of North Dakota are? He stated
that he believes they are doing a better job
than what he thought they were.

3. Do the Experiment Station and Cooperative
Extension Service have enough vision for the
future? He stressed the need for the develop-
ment of an appropriate frame of mind so that
events do not overtake them.

Board of Higher Education

The president of the Board of Higher Education,
Mr. Harold Refling, made a report at the July 1974
Committee meeting. He reported that the Con-
sultation Board has been of real service to the Board
of Higher Education. He informed the Committee
that the Board of Higher Education has reviewed
both the Arthur Andersen & Company Operational
Audit and the Cooperative Extension Service Task
Force report. He advised that the board has
authorized North Dakota State University to im-
plement most of the recommendations contained
within the Arthur Anderson & Company Operational
Audit and the Cooperative Extension Service Task
Force report. He advised that the board has
authorized North Dakota State University to im-
plement most of the recommendations contained
within the Arthur Andersen & Company report
which he described as a good operational audit,
bringing out many things which the board perhaps
should have been doing, and which when im-
plemented will give the board greater control in the
future. In regard to the Cooperative Extension
Service Task Force report, President Refling said it
is an excellent report, and that the board is going to
do what it can to implement the recommendations.

Agriculture in North Dakota

At the last Committee meeting, North Dakota
State University Vice President for Agriculture, Dr.
Kenneth Gilles, presented information regarding the
role of agriculture in North Dakota, its position in
relation to other states, and the investment made by
North Dakotans in Cooperative Extension and
Experiment Station activities.



He reported that North Dakota has 41 million
acres of land area with 27 million of those acres
tillable, 13 million acres available for grazing, and 1
million acres of wetlands. In regard to agricultural
production, North Dakota ranks number one in the
production of durum, hard red spring wheat, flax,
barley, and sunflowers; number two in rye and all
wheat; third, in oats; fourth, in sweet clover seed;
fifth, in potatoes; and sixth, in dry beans and all
crops. In 1973, North Dakota ranked number three
in the Nation in cropland area, number nine in crop
value, number 10 in cash receipts from crops,
number 18 in cash receipts from crop and livestock,
number 31 in cash receipts from all livestock,
number 28 in milk cows, number 30 in dollars for
agricultural research, and number 35 in dollars for
Cooperative Extension Service.

In regard to new wealth in North Dakota, of the
$2,388,000,000 of new wealth in 1973, 85 percent
came from agriculture. This was an increase from
$1,060,000,000 in 1971 when the total new wealth in
North Dakota was $1,488,000,000. The total new
wealth in North Dakota in 1973 was $2,799,000,000.
The Vice President for Agriculture stated that the
greatest need in the next budget for the Cooperative
Extension Service and Main Experiment Station is
funds for adequate salaries. He reported that for the
1973-74 school year, the average salaries for North
Dakota State University personnel ranked
significantly below the north central average.
Department chairmen ranked 22 percent below,
professors ranked 18 percent below, associate
professors ranked 10 percent below, assistant
professors four percent below, instructors nine
percent below, Cooperative Extension Service
agents and area agents ranked 15 percent below, and
Extension Service personnel ranked nine percent
below. For the 1974-15 school year the north central
average for salary increases was 6.7, while North
Dakota ranked the lowest with a four percent in-
crease. Facilities recommended by the Vice
President for Agriculture for legislative con-
sideration included an agricultural science building
on the North Dakota State University campus at a
total cost of $4.7 million. The total facility program
for the 1975-77 biennium for the Experiment Station
amounts to $5.6 million.

Committee Observations

At the last meeting, Committee members ex-
pressed observations and suggestions which they
had developed during the course of the study of the
Cooperative Extension Service and Experiment
Station. Pursuant to a motion, the following ob-
servations, suggestions, and comments are included
in this report:

Due to the importance of agricultural wealth
in the economy of North Dakota, it is hoped that
the Forty-fourth Legislative Assembly will con-
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tinue to substantial level of funding to the
Cooperative Extension Service and the Ex-
periment Stations commensurate with the needs
of agriculture in North Dakota.

It is important that the Cooperative Ex-
tension Service and the Experiment Stations
continue to place priority on the importance of
continually reviewing the work that they are
doing, assuring themselves that the work is
responsive to the needs of agriculture, and
change when improved and more efficient ways
of deﬁvering service are desirable.

It is important that the Experiment Station
judge research programs on the basis of the
return of investment to the citizens of North
Dakota, and that people involved in research
need to continue to be knowledgeable and
cognizant -of cost factors while conducting re-
search projects.

Emphasis should be placed upon com-
munications with those utilizing the services of
the Cooperative Extension Service and Main Ex-
periment Station; this includes the general
public, those utilizing directly the services of
those units, the North Dakota Legislative
Assembly, and the 53 counties of the State.

The Committee by motion expressed its sup-
port to the Consultation Board’'s recom-
mendation that facilities for the Experiment
Station and Cooperative Extension Service
should be included in the budget requests for
such units and not included in the higher
education priority list for college buildings.

JUNIOR COLLEGE REVENUE BONDS

A report on revenue bond issues at junior colleges
was prepared by the staff of the Legislative Council
for Committee consideration. A copy of the report is
available and on file in the Legislative Council office.
The report indicates that as of June 30, 1973, a total
of $4,157,000 in revenue bonds had been issued by
the junior colleges under the provisions of Chapter
15-55 of the North Dakota Century Code. The
amount of bonds issued includes $1.8 million for
Bismarck Junior College and $2.3 million for Lake
Region Junior College. Planned projects for the
UND-Williston Center for which revenue bonds will
be issued include the construction of a student center
addition to its main building at an estimated cost of
$366,000, and the purchase of existing dormitory
facilities from the Williston Center University
foundation at an estimated cost of $250,000. Section
15-55-18 of the North Dakota Century Code limits
the amount of revenue bonds which can be issued by
a school district for construction or purchase of
junior college facilities to $2.5 million.



According to the report, as of June 30, 1973, the
construction costs for junior college revenue bond
facilities amounted to $4,304,502, which exceeded
the bond proceeds of $4,185,653 by the amount of
$118,849. Surplus funds in the amount of $283,849,
in addition to bond proceeds, were used to cover
construction costs for Bismarck Junior College
revenue bond facilities. Lake Region Junior College
revenue bond proceeds were $165,000 greater than
the construction costs. The excess funds reported for
Lake Region were used to pay interim financing
costs and accrued interest. During the review, the
Committee expressed concern about one instance
where reserve funds had not been set aside in the
fund designated in the bond indenture. To preclude
the issuance of bonds in amounts greater than the
costs of construction, the Committee recommends a
bill providing that bond issues cannot be greater
than the cost of facilities to be constructed from the
proceeds of the revenue bond issue.

The percentage of occupancy in dormitory
facilities at the junior colleges was reported at 98.1
percent at Bismarck Junior College and 92 percent at
Lake Region Junior College. Enrollments for the fall
of 1973 were at 1,316 for Bismarck Junior College,
596 for Lake Region Junior College, and 540 for
UND-Williston Center. Representatives of the junior
colleges in making presentations to the Committee
did not indicate a need to consider increasing the
$2.5 million statutory limit on revenue bond issues
at the junior colleges. None of the junior colleges
expressed a need in the near future for the con-
struction of additional student housing.

REVIEW OF ACCOUNTING AND REPORTING
SYSTEMS

At the July 30, 1974, meeting, Mr. Dale Moug,
Executive Budget Analyst, indicated that the
Department of Accounts and Purchases had con-
tracted with Arthur Andersen & Company to
conduct a study of the State’s accounting system.
He pointed out that the accounting system needs
revision to accommodate program budgeting and to
provide better accounting information for improved
management of State Government. It was reported
that program budgeting and reporting includes the
following three stages:

1. Cost reporting — Cost reporting by program
provides helpful information regarding the
purpose or programs for which expenditures
are made. This requires the minimum level of
effort while still providing benefits for
program analysis purposes. To accomplish
this, state departments must define their
program structure, identify program respon-
sibilities, design systems to report back ac-
tual program costs, and train personnel in the
operation and use of the system.
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2. Performance reporting — The scope of the
system may be expanded from collecting and
reporting costs to reporting measures of per-
formance so that the effectiveness and ef-
ficiency of expenditures may be measured
and reported. Establishing meaningful
measures of performance is an extremely dif-
ficult task. Even if it is accomplished,
program budgeting may still be merely an in-
formation system. That is to say, it is not
truly used to manage.

3. Program appropriations — The ultimate test
is for the Legislature to appropriate by
rogram. Ma{{}ﬁ states claim to have program
gudgeting. at they often mean is that
they provide the Legislature with program
information. Their Legislature still ap-
Eropriates by line item. The inherent danger
ere is for a Legislature to appropriate by line
item within a program. This would tend to
limit a department’s flexibility, e.g., salaries
and wages would be appropriate to each
program within a department.

In addition to program accounting, they
proposed a system having the capacity to provide
organizational reporting. Organizational reporting
is directed at achieving a system for planning and
reporting of all expenditures and revenues to
responsible individuals at all levels of State Govern-
ment who are in a position to exercise the most
direct control over them. The fundamentals of
organizational reporting include the following:

1. Individuals in the organization are made
responsible and held accountable for ex-
penditure or revenue performance. This in-
volves assigning the responsibility for con-
trolling individual items for expenditure or
revenue to a specific person — a key person
who can actually take action.

Thus, organization reporting is an action-
oriented control system. This assignment of
responsibility usually involves some
clarification as to who is responsible for what
activity. The installation of a responsibility
reporting system provides an opportunity for
a review of the organization structure of the
department and a delineation of operating
and reporting responsibilities.

The organization reporting system charges
each supervisor only with those expenditures
and revenues which he can directly control. It

inpoints responsibility for all controllable
items by individual and integrates the stan-
dard expenditure reporting with the depart-
ment’s budgetary controls. Reports are
prepared for all levels of management from
the operating supervisor to the director of the
department.



2. The development of a department plan that
provides meaningful measures of per-
formance. Planning begins with the
definition, by the department, of its goals
and objectives. These ﬁoals and objectives
are communicated to the personnel respon-
sible for preparing plans for their respective
areas.

The actual preparation of the budget involves
the participation of each key person. If the
budget were prepared without their assis-
tance, that individual could consider it
unrealistic and unworkable. The computer
can be used in many areas of the budgeting
process so that the budget preparation, com-
pilation of data and review, is greatly sim-
plified and speeded up.

3. Performance is reported to specific in-
dividuals who exercise control over dis-
bursements or revenues. Actual results should
be reported in terms of the person responsible
for controlling the disbursement or revenue.
The comparison must be on a formalized
basis in order to assist both the front line
suﬁervisor in identifying problem areas, and
other levels of management in the follow-up
of operating exceptions.

The Arthur Andersen & Company recom-
mendations to the Department of Accounts and
Purchases included the following:

1. Revise and simplify the coding structure so
that it can provide input to organizational
and program reporting as well as expenditure
control and project reporting.

2. Incorporate organizational and program
reportm% that will roll costs up through the
various levels of the State’s organizational
and program structures.

3. Install program reporting that is not limited
to a specific number of levels in the program
structure.

4, Revise the system to provide the capability
to record encumbrances.

5. Incorporate a vendor master file in the
warrant payments system.

6. Erncl)aride for balance sheet reporting for each

7. Improve and simplify fund control

procedures.

The Committee by motion encouraged the
Department of Accounts and Purchases to proceed
with the accounting and reporting system recom-
mended by Arthur Andersen & Company. A status

48

report on the system is planned during the December
meeting of the Budget Section.

PRE-PLANNING FUND

At the July 30, 1974, meeting of the Committee,
a report was presented indicating practices in
surrounding states regarding pre-planning for major
capital construction projects. Information per-
taining to the States of Iowa, Maryland, Michigan,
Minnesota, Montana, South Dakota, and Wisconsin
was presented to the Committee. In most of these
states, funds are available through either a revolving
fund or a capital improvements budget for pre-
planning of major construction projects. In addition,
it was found that most of these states involve the
legislative branch of government in the planning
process.

The Committee was encouraged by the State
Superintendent of Construction to recommend
legislation calling for capital construction pre-
planning procedures in North Dakota. He recom-
mended to the Committee that the Legislature
provide moneys to departments for pre-planning for
construction projects. He indicated that it would be
beneficial to the State to release planning funds for
the preparation of plans, prior to a legislative ap-
propriation for the construction of a project, in-
dicating the type of facility, space planning and
utilization analysis, estimated cost of project, and
other information which might be helpful in
determining the need and cost of the proposed
facility. He suggested that the Budget Section of the
Legislative Council be involved in the review of
requests for moneys from a pre-planning fund.

Mr. Robert Ritterbush, President-Elect of the
North Dakota Chapter of American Institute of
Architects, expressed support for legislation calling
for the establishment of a fund to finance pre-
planning of major capital construction projects. He
suggested that moneys from the fund be limited to
amounts necessary for preliminary plans. In his
opinion, the amounts necessary for this in terms of a
construction project would be about one percent of
construction costs. He pointed out that the
schematic design phase includes the development of
preliminary plans or working drawings, the
determination of square footage, basic design,
building style, and cost estimates.

The Committee recommends a bill calling for the
establishment of a revolving fund for the pre-
payment of consulting and planning fees for capital
improvement. The bill provides that the funds shall
be made available to state agencies from a
preliminary planning fund under the control of the
Director of the Department of Accounts and Pur-
chases for schematic designs, and cost estimates



relating to proposed new capital improvements or"

major remodeling of existing facilities. The state
agencies obtaining planning money would return
such money to the planning fund at the time that the
construction project is funded by the Legislature.
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Prior to the release of planning funds for the project,
approval would be required from the Budget Section
of the Legislative Council. The Committee recom-
mends a $200,000 appropriation for the establish-
ment of the preliminary planning fund.



BUDGET "'C"

The Legislative Council was assigned a
management study of the North Dakota State Mill
and Elevator Association pursuant to Senate Bill
No. 2013 passed by the Forty-third Legislative
Assembly. In addition to the North Dakota State
Mill and Elevator Association review, the
Legislative Council designated the Committee to
conduct performance reviews of such state agencies
and institutions as it might select. Appointed to the
Committee were Representatives Robert Reimers,
Chairman, Earl Bassingthwaite, Paul Bridston,
Ralph Christensen, Robert Hartl, Byron Langley,
Lawrence Marsden, and Oscar Solberg; Senators
George Longmire, Lawrence Naaden, Jack Page,
Ernest G. Pyle, and Claire Sandness.

The report of the Committee on Budget “C”’ was
submitted to the Legislative Council at the biennial
meeting of the Council held at Bismarck. The report
was adopted for submission to the Forty-fourth
Legislative Assembly by the Legislative Council in
November 1974,

PERFORMANCE REVIEWS

Senate Bill No. 2013 appropriated $30,000 to the
Legislative Council for the purpose of procuring an
experienced and well-qualified independent
management services firm with the technical and
professional capabilities necessary to conduct a
study of the operations, management, accounting
systems, and programs of the North Dakota State
Mill and Elevator Association. North Dakota State
University and the North Dakota State Park Service
were also selected by the Committee for performance
reviews. North Dakota State University was
selected for a performance review (operational audit)
of its administrative practices since Budget Com-
mittee “B” had already been designated to un-
dertake a study of the North Dakota State
University Cooperative Extension Service and
Experiment Stations. The findings and recom-
mendations of the review of the Cooperative Ex-
tension Service and the Experiment Stations are
presented in the report of the committee on Budget
“B”’. The Committee also selected the North Dakota
State Park Service for a performance evaluation
since fiscal audits completed by the State Auditor’s
office indicated the need for a management study of
the service.

At its July 18, 1973, meeting, the Committee
interviewed a number of firms with expertise in
management services who had expressed a desire to
assist the Committee in its various studies. The
following firms were selected to conduct the three
performance reviews: North Dakota State Mill and
Elevator Association — Peat, Marwick, Mitchell
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and Company, a national accounting firm, and
Experience, Incorporated, a professional
management services firm, Minneapolis, Minnesota;
North Dakota State University — Arthur Andersen
and Company, a national accounting firm, Min-
neapolis, Minnesota; North Dakota Park Service —
Stanley B. Hall, Certified Public Accountant, Grand
Forks, North Dakota.

The firms began their reviews in August 1973,
reporting periodically to the Committee on the
progress and direction of their studies. At the
September 27, 1973, and January 10, 1974,
meetings, the Committee reviewed preliminary
reports prepared by the consulting firms. At these
meetings, Committee members asked for further
analyses and information regarding points contained
in the reports. At the March 21, 1974 meeting, the
Committee by motion accepted the completed
reports of the three performance reviews. The ob-
jectives, major findings, and recommendations of
the performance reviews are presented in the
following excerpts from the completed reports which
a}'?. on file and available in the Legislative Council
office.

NORTH DAKOTA STATE MILL AND
ELEVATOR ASSOCIATION
PURPOSE AND OBJECTIVES OF STUDY

The purpose of this study was to review the
performance of the mill operations and to ensure that
the associated programs address the various
managerial and operational needs. To reach the
overall goal of the study these objectives were
developed:

1. An evaluation of the procurement, produc-
tiqﬁ, and marketing of the flour and feed
mills;

2. An evaluation of the administrative, ac-
counting, nonproduction, and financial
management programs of the flour and feed
mills; and

3. An evaluation of the organizational structure
and of the results of the financial analysis.

GRAIN PROCUREMENT AND TERMINAL
OPERATIONS

With low grain price supports and low grain loan
rates, Commodity Credit Corporation is not likely to
add to its present inventory position. Indeed, it will
probably reduce operations still further and not be a
source of grain for storage. With little likelihood of
CCC storage and with reduced mill inventory, the



prospects are that 80 percent of the terminal will be
available for operations outside the responsibility of
supplying the mill.

There are alternative uses for this elevator space.
It could be utilized in a grain merchandising
operation organized and conducted by the present
department or it could be leased to other
organizations in the same business. The space
utilized would be up to four million bushels in the
Terminal Elevator. Present terminal elevator labor
would probably be sufficient to handle increased
grain merchandising volume, but office personnel
would be increased by at least two men.

The Commodity Exchange Administration is
recommending an increasing number of points of
delivery on futures markets. Chicago has already
added points to its list. Minneapolis may be in a
similar position. The North Dakota terminal is an
ideal point for futures delivery of both spring wheat
and durum wheat as well as oats. The possibility of
allowing Grand Forks grain to be delivered on
Minneapolis futures contracts depends upon mutual
negotiations and Commodity Exchange Ad-
ministration approval. Such deliveries would add
substantial revenue from storage and handling and

depend entirely on the volume in much the same way
CCC grain revenue was earned.

FLOUR MILL

The mills are well engineered and show good
planning in the design and choice of most of the
equipment by the mill management and the
engineering consultant. The clean wheat yield could
be improved slightly, subject to uncertainty of the
present weights. The biggest improvement,
however, can be made in the semolina percentage,
which is lower than competitive mills. When the
purifiers function as they should, semolina per-
centages should increase at least 5 to 6 percent.
Since semolina commands a premium of at least 30
cents per cwt., it is essential to obtain as high a
percentage as possible for profitable operation.

The number of plant employees seemed high
except for the laboratory, which was low. Since most
of the durum is shipped in bulk and 70 percent of the
total output is durum, the number of men in the
plant is higher than industry averages. This may be
due, in part, to the high percentage of bread flour
that is sacked. Since administrative and selling costs
are low, the total conversion cost is in line with other
mills of comparable size.

FINANCIAL ANALYSIS
The flour mill, feed mill, terminal and local elevators have invested capital that totals $12,482,063, con-
sisting of over $6 million net fixed assets and $6.4 million net current assets or working capital. Five years’ ear-

nings as taken from the audit report are as follows:

Year ended 6/30 1969 1970 1971 1972 1973
Flour Mill Dept. .............. ... .. ... $544,583 $472,680 $366,381 $261,793 $1,703,605
Terminal Dept.......................... 196,152 459,922 277,459 218,475  (146,375)
FeedDept. .........ocoiiiiiiiiin... 777 26,061 13,757 13,039 87,805
LocalElevators . ....................... 48,943 57,358 35,332 16,340 88,734
Net Income (Before extraordinary gains & losses) . . . . .. $790,455 $1,016,021 $692,929 $509,647 $1,733,769

Net sales for all operations totaled $23,540,064 in
fiscal 1973.

It is unique for a state to operate such a flour and
feed mill. State ownership provides several financial
advantages that result in estimated savings such as
local reaf estate taxes, $20,000; state sales taxes on
supplies, $5,000; Garrison Dam electric power
through a power cooperative, $75,000; North
Dakota state income tax, $70,000; and federal in-
come tax, $800,000, totaling $970,000.

The review of the feed mill included an analysis
of its cash contribution to the overall mill operation.
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The feed mill consistently has made a contribution
and created a positive cash flow, although at times a
small amount. Operating income from a private
business would have to approach $2.2 million per
year before the amount of the North Dakota income
tax receipts from the company would equal the cash
contribution of the feed mlfl to mill operations.
Based on the shrinking demand for feed mill prod-
ucts, private industry could not generate the
necessary sales and profits to give the same cash
flow to the State oF North Dakota; however, in
response to some Committee members’ concerns
regarding the appreciable contribution made by the
feed mill to the general operations of the North



Dakota Mill and Elevator Association, the con-
sulting firm of Peat, Marwick, Mitchell and Com-
pany stated that in its opinion the discontinuance of
the feed mill division would not have a major impact
on the overall operation of the North Dakota Mill
and Elevator Association.

FLOUR SALES AND MARKETING

The sales area for the North Dakota mill is
limited to the central, southern and eastern
markets. North Dakota spring wheat flour cannot
compete with flour milled 1n the inter-mountain and
western states which utilize local wheat available at
lower prices. About 40 percent of the spring wheat
flour is sold and shipped east and south of Chicago
and the remainder to Chicago and nearby central
states including North Dakota, Minnesota, Wiscon-
sin, and Iowa. About 80 percent of the spring wheat
flour sold goes out in sacks and 20 percent in bulk,
about the reverse of the durum flour and semolina.

Sales managers should continue to concentrate
on sales to nearby destinations in the central states
and other areas where freight is advantageous.
Volume in these areas should be increased when
prices are competitive.

FINANCIAL MANAGEMENT AND
ORGANIZATION
Cash velocity, inventory turnover, fixed asset
turnover, and total asset turnover are well below the
industry average.

The low cash velocity is due to lack of adequate
cash management. In preliminary discussions with
legislative representatives and mill management,
the consideration of a lock-box system for the cash
receipts function was recommended. An evaluation
of a lock-box system was conducted by an in-
dependent firm, Phoenix-Hecht Cash Management
Services, Inc., of Chicago. Its report recommends a
two lock-box system with one box to be in St. Paul,
Minnesota, and the other in Newark, New Jersey.
Phoenix-Hecht estimated that a lock-box system
would save approximately $24,000 a year, given an
opportunity cost of nine percent.

The low grain inventory turnover likely is at-
tributable to the fact that the mill is not in the grain
merchandising business and cannot hedge durum.
Most grain and milling companies deal more sub-
stantially in spring and winter wheat as well as in
merchandising.

The low turnover ratios for fixed and total assets
are attributed to the recent rebuilding of the mill.

The budget request submitted to the State
Legislature has the following shortcomings:
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1. A fixed-dollar allocation with an ‘‘emergency
fund’”’ does not provide the flexibility
necessary in an industrial concern. With a
fixed-dollar budget, the mill and elevator can-
not operate effectively in a period of rising
price levels. In addition, a fixed budget does
not allow for fluctuating sales volume.

(For example, the current year’s budget was
drawn on a five-day basis and the mill is
operating seven days. This involves ad-
ditional payroll, power, etc.)

2. The format does not reflect the budgeted
costs of operations, margins, extraordinary
income items, etc., where major management
emphasis should be placed.

Management should request that the Legislature
chan%e its present budgeting procedures for the mill
and elevator. A more meaningful budgeting tool for
the Legislature would be a two-year operating and
capital budget, prepared in 24 monthly increments.
This format would permit legislative review, while
providing management with the monthly control
necessary for regular review. In addition, the
budget should be “flexible”’ within approved boun-
daries; that is, vary with changes in conditions,
sales volumes, and price levels.

A review of the organizational structure and
necessary working relationships of the various func-
tions of the operations has led us to the following
findings and conclusions:

1. The present organizational relationships are
excessively complex. Currently, too many
employees report to the general manager and
the assistant general manager.

2. There are many informal working relation-
ships between top and middle management
individuals.

3. Position descriptions for management per-
sonnel are neither complete nor current.

4. No program exists for the development or
maintenance of management skills.

CONCLUSIONS AND SUMMARY OF
RECOMMENDATIONS
It is the opinion of Experience, Inco
and Peat, Marwick, Mitchell & Co. that the Mill and
Elevator Association is, on the whole, well
managed. Further, the findings indicated that the
operation is profitable to the State of North Dakota.
However, to sustain the growth pattern already
established and improve the profitability, some im-
provements can be made. The key items to which
specific attention should be given are:

orated,



1. The grain department should expand its
grain merchandising operations to utilize the
major part of the terminal elevator or lease it
to an outside merchandiser-exporter.

2. While the mill is being operated on a
reasonably efficient 24-hour day basis,
several changes should be made to increase
yields:

a. Improve the operation of feeder scale
equipment to measure yields more ac-
curately.

b. Improve the tempering process.

c. Adf'ust the purifiers to improve semolina
yield.

d. Increase the mill capacity to utilize the
present purifier and sifter capacity.

3. The mill efficiency can be improved by:
a. The reorganization of work scheduling.

b. The addition of a chemist in the laboratory
to assist in preplanning selection of the
best wheats in the area, in conducting con-
trol tests during production, and in
keeping up with current developments.

c. The installation of a Ro-tap sifter in the
laboratory to check semolina granulation
critical to product quality.

4. The operating costs per cwt. for the mill and
elevator are slightly below the trade
association’s average for mills of similar size.

Based upon the present costs of providing
power, heat, and light (as compare(F with the
industry average costs), additional
economies may be obtained through a review
of the complex’s heating requirements and
available sources of power. An engineerin
study should be made regarding operating ef-
ficiency and related costs.

5. The flour marketing strategfr should be
reviewed to ensure that the sales objectives
are being achieved.
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6. The feed mill operations have been profitable
over the past few years; however, this is a
shrinking market. A feed mill marketing
program should be developed.

7. The existing mill and elevator safety
rogram is effective. However, to maintain a
ow accident rate and low insurance

premiums a formal safety program should be
documented.

8. The existing planning and budgeting process
is not a meaningful tool to management. This
process should be revamped to address
management operating needs.

9. Improvements in processing efficiency and
timely preparation of management in-
formation can be realized in the accounting
and administrative systems. This will involve
an extensive review of current and projected
management information needs, including
revisions in data processing capabilities.

10. Management of cash should be improved to
minimize Interest expense and maximize
short-term investment income.

11. Certain deficiencies exist in the organization
of work at the mill. Because the general
manager has complete responsibility and a
broad span of control, his prolonged absence
would cause major disruption in the work
flow and function of the mill. The number of
employees who report directly to the general
manager should be reduced so that greater
emphasis is placed on delegation of authority
to responsibility centers. As a result, the

eneral manager should be free to devote
imself to the overall supervision of the mill
activities.

As a means of suggesting priorities to these
recommendations, the approximate contribution
(additional revenue or cost reductions) associated
with the recommendations, where appropriate, has
ll;e;m estimated. These amounts are presented

elow:



APPROXIMATE CONTRIBUTIONS — ADDITIONAL
REVENUE OR COST REDUCTIONS

Source of Additional Revenue/Cost Reductions

Estimated
Annual Revenue/
Cost Reductions

Handling charges as the result of increased
purchases directly from the country elevators

should create an additionalrevenueof: . ......... .ot e e

A grain merchandising program would generate
additional revenue (net after additional ex-
pense) assuming a 10 million bushel turnover,

ofapproximately: ... ... ... L e e

Multiple car rates resulting from grain rate
reduction in and out of Grand Forks could
result in a cost saving of (10 percent less

thansingle carrates): . ...ttt it i e e e

Grand Forks terminal grain, if deliverable
on Minneapolis Grain Futures market, could

Improving semolina extraction by adjusting

the purifier should result in cost savingsof: ............ ... ... ... .. .. ... ... .. ...,

Customers’ destination freight payments could
reduce working capital by approximately
$150,000. The opportunity from such a re-
duction, assuming a 9 percent interest rate,

Would be: . . . e

Elimination of excess average daily balances
in the general account ($550,000 @9 fpercent)

could result in a potential savingsof:. . . ... ... ... . . L i e

Elimination of excess balances in the payroll
account ($40,000@ 9 gercent) could result in

apotential savingsof:. .. .. ... . e

The establishment of a lock-box system for
cash receipts could result in additional

oSt SaVINES Of: . ... e e

NORTH DAKOTA STATE UNIVERSITY
PURPOSE AND OBJECTIVES OF STUDY
The purpose of this study was to conduct an

operational audit of the administrative practices of
orth Dakota State University.

The following objectives were established:

1. Evaluate overall organizational structure.

2. Analyze academic and business planning.

3. Evaluate adequacy of financial management.
4. Evaluate resource utilization and controls.

5. Determine requirements for implementation.
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ORGANIZATION

In general, the organizational structure of ND-
SU is similar to that of colleges and universities of
comparable size and reasonably reflects its actual
operating practices. Several organization im-
provements should be made, however, to strengthen
overall management control over University
operations. These include:

1. Definition of more detailed organizational
arrangements, particularly at the college and
departmental levels.

2. Expand the existing policy to improve com-
munication of administrative policies,



and organizational

resgonsibilities
orities among administrative personnel.

aut
3. Establishment of a position to coordinate and
assist in implementing the administrative

planning efforts being conducted throughout
the University.

4. Improve the distribution of administrative
responsibilities among top-level
management. Particular attention should be
directed at reducing the number of positions
reporting to the President and Vice President
for Academic Affairs.

5. Improve internal auditing capabilities.

FINANCIAL MANAGEMENT
Significant improvements can be made in the
financial reporting and control functions within the
University. The recommendations relating to finan-
cial management are arranged under three major
sub-topics relating to: (1) financial reporting; (2)
accounting; and (3) budgeting.

Financial Reporting
Financial reporting problems include:

1. Reporting is detail-oriented and does not
facilitate high-level management review.

2. Reporting should be available to users on a
more timely basis.

3. Accounting procedures may temporarily
distort financial figures.

4. Reporting does not relate actual ex-
penditures to budgeted amounts for those
departments which operate from internally
generated revenues and grants.

5. Complexities in the account coding structure
and mechanized system design cause ex-
cessive manual intervention and recon-
ciliation at the time when financial state-
ments are prepared. As a result, financial
is)ta@ements are only prepared on an annual

asis.

Accounting

Central controls over business transactions, ac-
counting, and financial reporting of the University
should be improved. Present weaknesses include:

1. Purchasing procedures do not consistently
conform to policies, thus weakening controls
over the purchasing function.

2. Accounts receivable records are maintained
on a decentralized basis and in many cases
are not reflected in financial reports. Recent
efforts have been made to centralize and
mechanize these functions.
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3. Physical and financial controls over items of
plant and equipment require improvement.
Present procedures have caused discrepan-
cies between financial reports and more
detailed property records. Consideration
should be given to raising the minimum value
for capitalization of assets.

Budieting

The University budgeting process could be im-
proved through internal revisions as well as
modification to procedures outside their control.
Specific requirements for change include:

1. The use of the present formula in projecting
expenditure levels based on student
enrollments may cause inequities in the
determination of administrative spending
requirements.

2. A level-by-level budgeting procedure is not
consistently practiced. As a result, personnel
having spending authority do not always par-
ticipate in developing their financial plans.

3. The practice of appropriating institutional
collections to the University in total
produces complex internal accounting
requirements and weakens legislative control
over their expenditures.

DATA PROCESSING

Significant improvements can be made in the in-
ternal data processing capabilities of the Univer-
sity. Present weaknesses in the organization, plan-
ning, and controls over data processing functions
have contributed to inadequacies of existing ad-
ministrative information systems. These recom-
mendations are of particular importance in view of
the significance oF data processing for both ad-
ministrative and academic activities of the Univer-
sity. Recommendations for improvement include:

1. The Data Processing unit in the business of-
fice should be merged into the computer cen-
ter.

2. Within the computer center, responsibilities
of the production control and operations
units should be combined to improve
scheduling and monitoring of the computer.

3. System design and development capabilities
o{ the computer center are weak. Staffing
should be increased through the addition of
system analysts.

4. A formalized data processing plan should be
developed to establish data processing ob-
jectives and priorities and to ensure that the
information needs of users can be met on a
timely basis at reasonable costs.



5. Improved coordination is required in system
development efforts within the University as
well as with other colleges and universities in
the State to avoid duplication of effort and
costs.

6. Uniform standards and practices should be
established to improve control over system
development projects, systems, and program
documentation and responsiveness to user
requests for additional services.

RECOMMENDED APPROACH TO
IMPLEMENTATION

Implementation of all of the recommendations
contained in this report will require the commitment
of substantial time and resources. Some recom-
mendations, such as that to revise the method of ap-
{)ropriating funds, will require the passage of
egislation and, quite likely, future study. Recom-
mendations relating to organizational revisions will
require internal evaluation, Eolicy decisions and
possibly hiring decisions on the part of University
administration. However, some implementation of
the principal recommendations have been ac-
complished and others can be initiated immediately
by the University.

To oversee the implementation, it is suggested
that the University establish a steering committee
consisting of six to eight top administrators. This

-committee would be responsible to monitor and
evaluate progress, provide direction to the im-
plementation efforts, review and approve results,
and consider major policy decisions. The steering
committee should also have responsibility to ap-
point task forces as required to carry out the im-
plementation efforts.

The estimated initial cost of implementing the
recommendations would be $85,000-$100,000.
Thereafter, the recurring annual costs would be
$14,000-817,000. A detailed analysis of these costs
are presented in the complete operational audit
ref)ort on file and available in the Legislative Coun-
cil office.

NORTH DAKOTA STATE PARK SERVICE

The examination of the Park Service included a
study of the organizational structure, lines of
authority, personnel utilization, equipment usage
and inventory control, as well as the Service’s ac-
counting, budgeting, cost accounting, financial
reporting, and internal control.

A review was made of the Park Service’'s com-
pliance with its statutory duties and respon-
sibilities, including its compliance with legislative
intent. No instances was observed where the Park
Service was not in compliance with its statutory
duties and responsibilities as manifested therein.

Recommendations for imﬁroved operations of
the North Dakota State Park Service include the
following:

1. Park planning should be formalized and
documented.

2. Estimated costs of facilities should be up-
dated to reflect current inflationary cost fac-
tors.

3. Long-term goals should be broken down into
short-term, readily identifiable objectives.

4. Objectives should be assigned a targeted
completion date and a projected cost figure.

5. Priorities should be assigned to all projects
under consideration.

6. Program responsibility should be assigned in
writing.

7. An assistant director with specific respon-
sibility for research and planning should be
appointed.

8. The Park Service organization chart should
be revised.

9. The authority of the senior ranger at Fort
Lincoln State Park over other park rangers
should be eliminated.

10. Information on park budgetary ap-
propriations controls should be reported
Eenodically to the director and used as one

asis for judging performance.

11. The accounting system should be expanded
to a double entry ledger, including a job order
cost system.

12. The Park Service manual should include
descriptions of policy with respect to usage of
Park Service properties along with
prescribed penalties for violation of these
policies.

13. Adequate procedural controls over State
Outgoor Recreation Agency (SORA) projects
need to be established to ensure that costs
are not incurred without approval.

14. The budgetary process should include steps
to ensure maximum utilization of available
matching Bureau of QOutdoor Recreation
{BOR) funds.

15. Management should review visitation trends
and cost trends to improve the performance
at most parks.

AGENCY, INSTITUTION, AND
ENTERPRISE RESPONSE
At each Committee meeting where the Com-
mittee reviewed the progress of the performance



evaluations, representatives from the state
operations being reviewed were given an op-
portunity to respond to the recommendations con-
tained within the reports.

Management representatives of the North
Dakota Mill and Elevator Association stated that
the report resulting from the management study
conducted by Experience, Inc., and Peat, Marwick,
Mitchell and Company will benefit the management
of the North Dakota Mill and Elevator Association.
North Dakota State University officials emphasized
that a complete thorough institutional review of
NDSU would require much more of a study than
that conducted by the Arthur Andersen firm. Some
of the positions recommended by Arthur Andersen
& Company would be welcome at the institution,
they said, but the University may have other
positions which it believes would be more important
than those recommended by the firm. In regard to
the recommendations relating to data processing
the officials from NDSU asked that the recom-
mendations be considered by committees made up
of representatives of the various institutions under
the supervision of the Board of Higher Education
since some of the recommendations have im-
plications at other institutions. In regard to the
recommendations calling for change in the present
method of financial reporting and control, the ND-
SU representatives said the present system could be
designed to improve financial reporting to top
management. In regard to changes called for in the
reporting and control of the plant and equipment
items, action has been taken to correct problems
th(ailt arose during the time of the review, they repor-
ted.
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The Committee asked the Board of Higher
Education to review the Arthur Andersen & Com-
pany report and comment on action it plans to take
regarding recommendations contained within the
report. The President of the Board of Higher
Education reported that ‘“...the Board has
reviewed the report and has authorized North
Dakota State University to implement most of the
recommendations contained within it. The Arthur
Andersen & Company operational audit report is a
%ood report; it brings out many things which the

oard perhaps should have been doing and it will
give us greater control in the future. We plan to im-

lement the recommendations calling for improved
internal control.”” He also suggested that the
Legislature conduct a followup review to determine
North Dakota State University’s progress in im-
plementing the recommendations contained within
the Arthur Andersen & Company operational audit.

The Superintendent of the State Park Service,
said that progress has been made in improving the
State Park Service program. He emphasized that
the Service has begun to implement a sound plan-
ning program and that much has been accomplished
since the period of time during which the per-
formance review was made.

The Committee has requested that those agen-
cies which were studied by the Committee ‘during
the current interim report at the December meeting
of the Budget Section regarding action which they
have taken pursuant to report recommendations.
The Committee accepted all of the performance
reviews as submitted by the consultants.



CENTRAL PERSONNEL DIVISION
ADVISORY STEERING COMMITTEE

The Central Personnel Division Advisory
Steering Committee was created as a joint legislative
executive steering committee to assist the Central
Personnel Division pilot project in the development
of a model central personnel system for agencies,
departments, institutions, and enterprises of the
State of North Dakota. Legislative members ap-
pointed to the Committee by the Chairman of the
Legislative Council were Representatives Robert
Reimers, Co-Chairman, Oscar Solberg, and L.E.
Garnas; and Senators S.F. Hoffner and Evan E.
Lips. Executive agency members appointed by the
Governor were Motor Vehicle Registrar Clare Aubol,
Co-Chairman, State Auditor Robert Peterson,
Director of Institutions, Edward Klecker, State
Laboratories Commissioner, Ailsa Simonson, and
State Highway Department Personnel Director,
Therman Kaldahl.

The report presented herein is a progress report
on the work of the Committee, since the Committee
at the time of the writing of this report has not
finalized its recommendations regarding the state
personnel system. At least one additional meeting of
the Committee is believed necessary by Committee
members.

The progress report of the Central Personnel
Division Advisory Steering Committee was sub-
mitted to the Legislative Council at the biennial
meeting of the Council held at Bismarck. The report
was adopted for submission to the Forty-fourth
Legislative Assembly by the Legislative Council in
November 1974.

BACKGROUND ON EFFORTS TO ESTABLISH
A STATE
EMPLOYEE PERSONNEL SYSTEM
In a memorandum prepared by the staff of the
Legislative Council outlining past efforts to
establish a state employee personnel system, it was
reported that in recent years, legislation has been
introduced in every legislative session to implement
some version of a state employee personnel system.
The 1967 Legislature, by the passage of Senate
Concurrent Resolution PPP, directed the Legislative
Council to study the feasibility of creating a merit
system covering all state employees. Since that
time, two additional studies have been conducted by
the Department of Accounts and Purchases
regarding the need for a state merit or personnel
system.

The 1968 Legislative Council study limited its
scope to the classification of positions and a stan-
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dard pay plan. The 1968 study resulted in the
following Committee observations:

1. Present classification titles and procedures
originate from within each department and
have little relationship to titles used by other
departments.

2. The salary levels for employees not covered
by the merit system vary substantially, with
the significant percentage not reaching even
the minimum for equivalent positions under
the merit system.

3. The salary levels for employees at the
charitable and penal institutions have more
exceptions to the merit system standards
than do other departments.

As a result of this study, the Legislative Council
recommended legislation to the 1969 Legislative
Assembly to implement the Personnel Division
within the Executive Office of the Budget of the
Department of Accounts and Purchases. Even
though the 1969 Legislative Assembly did not pass
legislation to implement a personnel system, there
has been a continued interest on the part of the
Legislature and various legislative committees for
the development of a state ﬁ)ersonnel system. In
1971, the Legislative Assembly included in the ap-
propriation bill to the Department of Accounts and
Purchases a line item of $50,000 for an employee
classification, study. Pursuant to this directive, the
Department of Accounts and Purchases contracted
w1t€1 Ernst & Ernst, a national accounting and
management services firm, to conduct a study and
an analysis of the present classification and pay
practices of the State of North Dakota. That firm’s
survey reported the following:

1. There is a significant lack of uniformity in the
compensation of employees performing
similar kinds of work.

2. Based upon a comparison of salary levels b
department, there presently exists bot
higher and lower paying departments.

3. There presently are different formal and in-
formal departmental compensation practices.
These various practices result in state em-
ployees being compensated differently for the
same kinds of work from one department to
another.

4. The fundamental cause of the variance in the
rates of pay and the existence of difference in
compensation practies stem from the absence
of any uniform statewide compensation
guidelines.



Ernst & Ernst representatives stated that in
addition to the probable adverse effect upon em-
ployee morale, inconsistency in the absence of
uniformity in employee compensation makes it
difficult for the state te allocate funds for wages and
salaries in the most effective manner.

The Ernst & Ernst recommendations called for
uniform policies concerning employee compensation
and that such program be administered by one
centralized personnel function. They reported
further that the Division of Personnel should be
given responsibility for eventually developing
policies governing other aspects of employee
relations since development of standard practices
concerning recruiting, selection, fringe benefits, and
personnel policies would promote uniformity and
administrative coordination.

The information gained from this study and
studies conducted in previous bienniums was in part
the basis upon which Senate Bill No. 2116, calling
for the establishment of a state personnel system
based upon merit was introduced in the 1973
Legislative Session. The bill did not pass; however,
its consideration is helpful in reviewing the
background relating to the establishment of the
Central Personnel Division.

The Senate and House versions of Senate Bill No.
2116 considered during the 1973 Legislative Session
differed. The House version called for the creation of
a five-member public employee relations board with
the board’s primary responsibility being to foster
and protect the merit system personnel ad-
ministration program in state government which, in
addition to work in the area of developing a
classification and pay plan, would have involvement
in the employment and dismissal of employees
within the various departments. The Senate version
would have created a personnel division within the
Department of Accounts and Purchases to provide
for the classification of employment positions and
the development of a compensation plan, together
with making assistance available to state agencies
and personnel administration as they might request.
Even though the Senate did not accept the House
amended version of the proposed merit system, the
following provisions appeared to have met with both
Senate and House approval since they are basically
included in each plan:

1. Establish an employee position classification
system.

2. Continually oversee the operation of the
established classification system to prevent
abuse and misclassification.

3. Establish and maintain a rostrum of all em-
ployees encompassing the classification
system.
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4. Encourage and assist in the development of
effective personnel administration within the
several departments, agencies, bureaus, com-
missions, institutions, and other govern-
mental units of the State.

5. Determine that employment positions are
properly classified and encompassed within
the existing classification system.

6. Determine appropriate base scales in ac-
cordance with reviews, studies, surveys, and
findings similar to the type of reports made
by Ernst & Ernst.

ESTABLISHMENT OF THE MODEL
PERSONNEL DIVISION

The Budget Section at a special meeting on Sep-
tember 5, 1973, took under consideration a request
which had been submitted by the Governor to the
Emergency Commission to spend $150,000 in
federal funds for the establishment of a model per-
sonnel office. The Emergency Commission had
delayed action on the request since the legislative
members of the Commission had asked that the
proposal be presented to the Budget Section of the
Legislative Council for comment.

Governor Arthur Link in his proposal to the
Budget Section substantiating the need for the
establishment of a model personnel division stated
the following:

1.1 propose to develop a model personnel

" system through executive directive to in-
clude those agencies over which I have
executive authority. Agencies outside the
Governor’s executive authority may volun-
teer to participate.

2. In consultation with the Director of the
Department of Accounts and Purchases, I
will select a director of personnel. The direc-
tor will hire and recruit whatever staff may
be necessary. In consultation with the Direc-
tor of Accounts and Purchases, the director
will select a consulting firm to assist in the
implementation of the model system.

3. I shall select with the assistance of the direc-
tor a bipartisan steering committee to assist
in the development of personnel policies and
procedures. This committee will make recom-
mendations to me regardinf a statewide per-
sonnel system and deve (H) a legislative

roposal for consideration during the 1975
egislative session.

4. The model personnel office will be charged
with implementing the Ernst & Ernst
classification and pay plan in the par-
ticipating agencies. It will develop and im-
plement policies and procedures acceptable



to the steering committee. It will develop the
capability to successfully assess our human
resource needs to assist the Executive Office
of the Budget and the Legislature in deter-
mining the appropriations for good steward-
ship of those resources.

The Budget Section recommended to the
legislative members of the Emergency Commission
that they approve the request for the establishment
of a personnel office on a pilot basis in the Depart-
ment of Accounts and Purchases if:

1. The Emergency Commission is presented a
plan in the usual budget format including a
staffing plan for the model office;

2. The office will be a division within the De-
partment of Accounts and Purchases;

3. The office is created to develop those ele-
ments which are common to both Senate and
House versions of Senate Bill No. 2116 con-
sid;red during the 1973 Legislative Session;
an

4. The appointment of legislative members of
the steeriné committee be made by the
Legislative Council.

The Model Central Personnel Division was
established on February 1, 1974, pursuant to
Executive Order No. 1974-3 in which the Governor
ordered that:

1. A central personnel division be established
V\gthin the Department of Accounts and Pur-
chases.

2. The model personnel system established will
be implemented in those agencies under
executive authority, as well as agencies
which voluntarily request to participate.

3. The Director of the Department of Accounts
and Purchases will appoint a director of the
ersonnel division. Such appointment shall
ge effective from February 1, 1974. The
division director shall hire and recruit the
staff necessary to accomplish the duties
outlined, but within the scope and funding
authorized by the Emergency Commission.

4. The division director, subject to the approval
of the Director of the Department of Ac-
counts and Purchases, may select and retain
a consulting firm to assist in accomplishing
the objective of this order.

5. The central personnel division will be charged
with implementing the Ernst & Ernst
classification and pay plan in the par-
ticipating agencies, developing and im-
plementing personnel policies and procedures
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acceptable to the advisory steering com-
mittee established in paragraph 6, and
assisting in the development of etfective per-
sonnel administration within the par-
ticipating agencies.

6. A joint executive legislative advisory
steering committee wilF be established to
assist in the development of personnel
policies and procedures, to make recom-
mendations regarding the personnel system,
and to recommend legislation for con-
sideration by the 1975 Legislative Assembly.

At the first meeting of the Committee on March
20, 1974, the Director of the Central Personnel
Division presented a Central Personnel Division
status report. He reported that a staff of four had
been employed for the first year of the project. He
further reported that out of five consulting firms
contacted to assist in the project, Public
Administration Service was chosen since its proposal
was best suited to implement the Ernst & Ernst
study, and to assist the Central Personnel Division
iSn the development of a personnel program for the

tate.

It was reported that 50 agencies employing
approximately 5,300 people had received a letter
from the Governor offering the assistance of the
Central Personnel Division. Because of the time
required to classify the large number of employees in
higher education, it was reported, that it would not
be feasible to include them in the Central Personnel
Division’s work prior to the meeting of the next
Legislative Assembly. He did note, however, that
the Central Personnel Division was working with
representatives of the State’s colleges and univer-
sities to coordinate efforts in the development of the
personnel systems, and added that the Ernst &
Ernst pay and classification plan had been im-
plemented, with slight modifications, by the in-
stitutions of higher education.

The Committee urged the Central Personnel
Division to prepare data on the estimated fiscal
impact of implementing a personnel classification
and pay plan so that the Executive Budget Office
could use the information in preparing the 1975-77
biennium budget recommendations.

CONSULTANTS’ REPORT

The Public Administration Service report in-
cluding the classification and pay plan for the
proposed classified service of the State of North
Dakota was completed on October 22, 1974. The
report contains recommendations setting forth
classification and pay plans for the proposed
classified service for the State of North Dakota.
Accompanying the report is a companion volume



which contains approximately 540 classification
positions.

Classification Plan

The Public Administration Service report in-
dicates that North Dakota State Government
consists of a loosely knit confederation of depart-
mental personnel systems with little relation or
standardization with one another in terms of either
classification or pay, and that, recruitment,
selection, and advancement are clearly not based
upon any recognized system of merit.

It was recommended by the consultant that the
following policies be adopted and followed in the
implementation of the recommended classification
plan:

1. All employees should be automatically cer-
tified to the classification to which their
osition was classified provided that they
ave completed their probationary period in
that classification in a satisfactory manner at
the date of implementation. Those employees
not having completed their probationary
period should continue on probation until the
required time is completed with credit being
allowed for time worked in the classification
prior to implementation.

2. If an employee is in a position which is
classified at a level for which the department
head does not feel he is qualified, the depart-
ment head may request that the Central Per-
sonnel Division conduct a noncompetitive
qualifying examination to ensure the em-
ployee’s adequacy.

It was reported that the total number of
positions in those departments and agencies
covered by the recommended plan totaled ap-
proximately 4,750.

Pay Plan

It was indicated in the report that at the present
time there is no standardized pay plan or
methodology for structuring pay on a statewide
basis with the exception of that system in effect
under the Merit System Council. As a result, the
report states gross inequities presently exist be-
tween salaries and wages from one department or
agency to another, especially in similar
classifications of work which are normally common
to most departments.

The report goes on to say that there are a number
of undesirable elements in the present methods of
establishing pay. First and foremost, it violates the
premise and law of equal pay for equal work in the
sense of the state as employer. Secondly, there is no
formalized management available to the depart-
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ments concerned in budget formulation, recruit-
ment, recognition of advancement or merit, or
establishment of proper rates of pay for new
classifications of work which may be created.
Probably the most undesirable effects of such
present policies are those of employer uncertainty,
lack of understanding of the pay procedure, and
usually a dissatisfaction with a system which ap-
pears and is arbitrarily applied and administered by
each department or agency with its own in-
terpretations, biases, individual considerations, and
edicts concerning classification and pay.

It was pointed out that a comprehensive pay
survey was conducted during the months of July and
August, 1974, among private employers within the
State, major governmental jurisdictions within the
State, the Federal Government, and nine other
states in the proximate region of North Dakota.
From this data, 42 pay ranges were established for
the various classifications.

The use of steps within the pay ranges is recom-
mended to facilitate good administrative payroll
and budgetary procedures, provide knowledge to
employees as to their potential earnings while
assigned to each range, and prevent arbitrary
assigning of unorthodox salary levels within ranges
to individuals. It is stated in the report that the
following aspects of the application of the pay plan
should be emphasized:

1. The proposed pay ranges are intended to be
gross compensation for full-time service in
the various classes of work as defined by
stated departmental policies.

2. The minimum rate or ‘‘step one” for each
class should be the normal entering rate.

3. Following successful completion of six
months in a classification of work, employees
should be allowed to advance to the second
step in the pay grade.

4. Promotion should normally entail at least a
one-step increase in pay and, more, if
necessary, to reach the minimum pay rate for
the new classification.

5. Implementation of the plan contemplates the
abolition of all longevity plans and systems,
formal or informal, which are now in effect.
Longevity plans serve only to destroy or at
least weaken both the concepts for equal pay
for equal work and merit as well as to divert
money from basic pay ranges and recruit-
ment grades thus benefiting dispropor-
tionately the longer-term employee as com-

ared to the new employee, and fostering lax
if not improper maintenance of the pay plan.




Due to the present system of convening
Legislative Sessions every other year, it is recom-
mended by the consultants that the forthcoming
session of the Legislature should place high on its
priority list the solution to the problem of not being
able to provide for necessary adjustments to the
overall pay plan through budgetary processes during
its off year.

Of four alternatives for early implementation of
the pay plan on January 1, 1975, the Public Ad-
ministration Service recommends that a plan be
based on a 7.5 percent increase of the present base
salary not to exceed the maximum of the proposed
salary ranges plus any increase that would be
necessary to bring employees’ salaries up to the
minimum of the proposed salary ranges. The
estimated cost of implementation of this plan ef-
fective January 1, 1975, would be $2.45 million with
an average 1l-percent salary increase. It is
estimated that the total cumulative additional costs
over present personnel service expenditure rates for
all positions covered would amount to approximately
$25 million. Should it be decided to implement the
above-mentioned pay plan on January 1, 1975, the
consultant recommends that a 10-percent increase
for the entire pay plan be adopted for the first fiscal
year of the biennium starting on July 1, 1975, and
that an additional five percent increase for the entire
pay plan be adopted for the second fiscal year of the
biennium starting on July 1, 1976.

The Legislative Council recommends a $6.5
million appropriation bill providing salary increases
to state employees for the six-month period
beginning January 1, 1975. Included in this amount
is $3 million for salary increases to employees in the
agencies involved in the Personnel Division pilot
project. The moneys will be made available to the
various agencies based on a formula requiring that
employees be paid at least the minimum of the pay
range as determined by the agency or institution
director. Please refer to the Legislative Council
Report on the Study of State Employees’ Salaries for
further information regarding the discussion of the
inflationary impact on state employee salaries and
action taken in regard to increasing state employee
salaries.

Fringe Benefits

The Public Administration Service also con-
ducted a survey of the fringe benefits offered by
private employers in the State and compared these
practices to benefits offered to state employees. It
was reported that the State currently offers fringe
benefits which are more liberal than those reported
by most employers in the State; however, there are
some positions in the fringe benefit packages the
State offers which should be strengthened. The
following comments and recommendations were
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made by the Public Service Administration
regarding fringe benefits offered by the State:

1. No changes in current vacation policies are
recommended.

2. It is recommended that present sick leave
policies be continued unchanged.

3. Regarding holidays with pay, it is recom-
mended that the statewide policy for em-
ployees be adjusted to nine days, regardless
of department of employment. It is further
recommended that for all classified em-
ployees, gremium rates of 12 times the base
pay rate be paid for holiday work.

4. It is recommended that work shift dif-
ferentials offered by the State Hospital be ex-
tended to Grafton State School system em-
ployees providing nursing care services.

5. It is recommended that a standard life in-
surance plan be offered, and that the state
government pay at least 50 percent of the
premium. It is further recommended that the
policy insure employees’ lives for at least 75
percent of the employees’ annual income.

6. The retirement plan offered by the Highway
Patrol and the Employment Security Bureau
are recommended to continue unchanged.
The Public Employees’ Retirement System
effectively excludes higher-income earners
from equitable treatment in terms of em-
ployer contributions. It is recommended that
cost sharing for benefits be extended to all
employees — including those earning in ex-
cess of $12,500 annually.

Agency Response

The Committee expressed its interest in hearing
agency and department response to the proposed
classification and pay plan and invited ad-
ministrators to express their views regarding the
development of the plan.

It was stated at this time that upon im-
plementation of the proposed pay plan, employees
with similar qualifications performing similar types
of work would not be paid the same amounts since
the proposed plan is funded sufficiently to only
provide salary increase to bring some employees’
salaries up to the minimum of the salary ranges
while they may have properly been classified at an
advanced step in that salary range. It was also
stated that salary ranges for some positions would
place restrictions on recruiting for positions where
there is a limited number of qualified personnel since
the salary offered for these jobs could not exceed the
maximum of the salary range. Concern was also
expressed regarding the ability of the Central



Personnel Division to implement the proposed plan
for all state employees by July 1, 1975, because of
limited staff and the amount of time required to
properly classify the employees of the remaining
departments and institutions not included in the
Central Personnel Division study. After hearing the
comments from agency and department officials, the
Committee recommended that the Central Personnel
Division continue to make a special effort to com-
municate with agencies regarding the im-
plementation of a central personnel system.

STUDY OF A BILL ESTABLISHING
A CENTRAL PERSONNEL DIVISION
At the October 15, 1974 Committee meeting the
consultants made recommendations for legislation to
establish a central personnel division. The Com-
mittee met on October 29, 1974, to discuss a bill
draft incorporating the consultants’ recom-
mendations and hear comments from agencies and
employee organizations regarding the bill. Com-
mittee members were urged by administrators and
representatives of employee associations to give
their attention to the following concerns:

1. The importance of the bill meeting federal
merit system requirements so as not to
jeopardize millions of dollars of federal fun-
ding;

2. Exclusion of coverage of the Central Per-
sonnel Division System to uniformed officers
of the Highway Patrol;

3. The de
Centr
heads;

4. The amount of administrative restrictions on
the removal of employees;

ee of emplogee responsiveness to the
Personnel Division and department

5. The veterans preference ratings;

6. The degree of centralization of state em-
ployment procedures and requirements;

7. The lack of a provision in the bill for represen-
tation by department heads on the state per-
sonnel board; and

8. The desirability of exempting professionals
in policymaking positions; such as lawyers,
physicians, psychiatrists, clinical
psychologists, and dentists.

The Resolutions Committee of the NDSEA
presented a resolution to the Committee calling for
the 1975 Legislative Assembly to pass legislation
effective January 1, 1975, that would provide a
uniform statewide system of personnel ad-
ministration based on ability.
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The Committee, at the time of the writing of this
report, has not taken final action on the bill
establishing a central personnel division, however, it
has recommended that this report present the status
gf the bill as discussed by the Committee to this

ate.

The bill in its present form creates a five-member
state personnel board and a central personnel
division. The division is created within the
Department of Accounts and Purchases. The board
would consist of two classified employee members
elected by state employees, and three members
appointed by the Governor. No member of the board
shall hold any elected or appointed office for four
years preceding his appointment or election to the
board. The board is to have authority to review and
approve or disapprove the rules, regulations, and
actions implemented by the division.

The division director is to be appointed by the
Director of the Department of Accounts and Pur-
chases. The director of the division will be
responsible for establishing general policies, rules,
and regulations; maintenance of a classification and
compensation plan; certification of payrolls; and the
handling of promotional and employment
examinations. The division may furnish assistance
to political subdivisions with personnel systems on a
cost reimbursed basis and is also charged with
providing those services necessary to comply with
federal standards for grant-in-aid agencies.

Veterans' preferences are to be recognized in
employment testing in accordance with Chapter 37-
19.1 of the North Dakota Century Code.
Discrimination based on sex, race, color, religion,
national origin, age and political affiliation is
prohibited.

Positions held by elected and appointed officials,
heads of departments, legislative branch officers and
employees, Judicial Branch members and em-
ployees, facriies of the institutions of higher
education, and consultants are to be excepted from
the job classification and compensation plan.

Present employees, who have worked more than
six months prior to the effective date of the bill, will
be covered by the bill and will not be subject to a
trial period of employment.

The bill also provides for the repeal of Chapter
54-42 of the North Dakota Century Code, relating to
the Merit System Council, and transfers all per-
sonnel and records of the North Dakota Merit
System Council to the Central Personnel Division.



EDUCATION "A"

The Committee on Education ‘“A”’ was assigned
four study resolutions. House Concurrent Resolution
No. 3063 directed the Legislative Council to conduct
a comprehensive study of vocational education.
Senate Concurrent Resolution No. 4048 called for a
study of cooperative vocational education programs
at the secondary level. House Concurrent Resolution
No. 3089 called for a study to determine how the
State can best care for and educate students who are
both deaf and blind. Senate Concurrent Resolution
No. 4064 directed the Legislative Council to conduct
a study of several areas of education, including the
financing of vocational and special education and
state aid for junior colleges.

The members of the Committee on Education
‘“A”’ were Representatives Charles Mertens,
Chairman, LuGale Backlin, George Benedict, LeRoy
Erickson, Elynor Hendrickson, Gordon Larson, Joe
Leibhan, and Royden Rued, and Senators Chuck
Goodman, Curtis Peterson, Chester Reiten, and
Gilman Strand. During the course of the interim
period, the Committee toured the facilities of
Bismarck Junior College and the Area Technical
Vocational Center, Lake Region Junior College in
Devils Lake, the Sheyenne Valley Vocational Center
in Cooperstown, and the secondary and post-
secondary vocational education facilities in
Watertown, South Dakota.

The report of the Committee on Education “A”
was submitted to the Legislative Council at the
biennial meeting of the Council held at Bismarck.
The report and recommended legislation were
adopted for submission to the Forty-fourth
Legislative Assembly by the Legislative Council in
November 1974,

VOCATIONAL EDUCATION
Introduction

The fact that the Legislative Assembly is in-
terested in vocational education is illustrated by the
fact that there were three resolutions calling for
studies of this subject during this interim. One of
these resolutions called for a comprehensive study of
the total field of vocational education, while the
others called for studies of cooperative vocational
education programs at the secondary level and of the
financing of vocational education.

Although the appropriations for vocational
education have been increasing rapidly in recent
years, the members of the Committee were acutely
aware of the fact that we have only begun to make
vocational education available to all of our secondary
students in North Dakota. While all 13 of the high
schools with enrollments of 500 or more offer two or
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more vocational education programs, only two of the
139 high schools with less than 100 students offer
two or more such programs. The need for such
programs can be illustrated by the fact that of every
100 youths 18 years of age, 80 will finish high school
but only 20 will finish college. By 1975, only one
percent of the nation’s work force will be unskilled.

To meet the needs of the future, the members of
the Committee were faced with the challenge of
attempting to find a method to provide equal op-
portunity insofar as is reasonably possible, given the
realities of the status of school district organization
in the State and the economic feasibility of providing
vocational education programs in smaller school
systems.

The Need for Cooperation

Because of the capital investment required for
many vocational education courses, and because of
the relatively high cost per pupil of many such
courses as compared to other programs at the
secondary level, the members of the Committee
concluded that it is simply not economically feasible
to provide comprehensive vocational education
programs in all of the school districts in the State.
Therefore, the Committee searched for methods and
incentives to encourage school districts to cooperate
so that vocational education offerings can be made
available to as many pupils as possible.

With the assistance of the State Board of
Vocational Education, two pilot projects of
cooperative secondary vocational education
programs have been started in North Dakota. Both
of these pilot programs were implemented in Sep-
tember 1973 and thus offered the members of the
Committee the opportunity to study these programs
during the organizational period.

One of these programs involves four North
Dakota high schools in cooperation with two
Minnesota schools in the Wahpeton-Breckenridge
area. The Minn-Dak Vocational Center draws from a
total student enrollment from these six schools of
2,672, and offers courses in auto mechanics, office
education, health occupations, and distributive
education. The second pilot project includes five
school districts around Cooperstown and Finley,
North Dakota. Although first known as the Griggs-
Steele Vocational Center, this program has been
renamed the Sheyenne Valley Vocational Center to
more appropriately describe the territory served.
The Sheyenne Valley Vocational Center offers
programs in office education, health occupations,
auto mechanics, building trades, welding, and
vocational agriculture. The five schools involved in
this program have a total enrollment of 428.



The Committee toured the facilities in Coopers-
town and met with the administrators and board
members of that center. Those who are participating
in this project are enthusiastic about the op-
portunities it has made available to the students.
One superintendent of a small high school said he
was able to offer 11 more courses for a cost of only
$3,000 per year by cooperating in the program.

The members of the Committee also heard
testimony from a number of other administrators
and school board members from school districts
which are considering entering cooperative programs
with other school districts. When asked for
suggestions concerning what can be done to en-
courage cooperation in these programs, several ideas
were frequently mentioned. One of these involved a
request that the Legislative Assembly provide legal
status for the boards that govern cooperative
vocational education centers. At the present time,
there is no provision for special governing boards in
the statutes, and thus each individual school board
must make all of the decisions involving the
cooperative programs. The cooperating school
districts have organized advisory boards, but these
boards have no legal authority. The vocational
centers of the pilot projects have been programs of
one of the cooperating school districts and the other
school districts have contracted for vocational
education services. However, those appearing before
the Committee requested that the school boards
appoint from their own members representatives to
serve on a center board which would have the
authority to operate the vocational centers. Those
who testified in favor of this proposal believe that it
will give each school district more input into the
management of the vocational centers and will thus
serve as an incentive to encourage more districts to
participate. It is also argued that if the center boards
had legal status, the relationships between the
participating school districts would more clearly be
spelled out and this would assist in the reconciliation
of differences.

Incentives to Cooperate

Another suggestion made to the Committee was
that state laws be amended to permit the State to
reimburse school districts for the costs of trans-
porting pupils to and from vocational education
centers. At the present time, transportation
payments are limited to the costs of transporting
pupils to and from school, and no provision is made
for transporting pupils between schools or between
schools and vocational education centers.

Another idea proposed to the Committee was
that the State allow schools to count for ac-
creditation purposes those courses which pupils
take in vocational education centers. At the present
time, high schools must offer a total of 22 units of
study in order to be accredited by the Department of
Public Instruction, but no allowance is made to
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permit high schools to count courses offered to their
students in other schools through cooperative
programs.

As with all other educational programs, finan-
cing is a problem with vocational education
programs of all kinds. One superintendent testified
that his school district had not joined a cooperative
program because of the fear of the financial
obligations which would be incurred. Other wit-
nesses testified that the initial equipment costs for a
vocational center were an obstacle to school districts
wishing to join. The level of state funding for initial
equipment purchases was previously set by the State
Board for Vocational Education at 50 percent of
cost, but the board recently amended that policy and
will now provide 100 percent of the costs of initial
equipment purchases for cooperative vocational
education centers. It was noted that this policy not
only provides an incentive to school districts by
making it easier to organize a cooperative program,
but it will also make it easier for other schools to
“buy into”’ an existing cooperative program and it
will ease the problems when districts withdraw from
centers.

Commingling Vocational Funds

Senate Concurrent Resolution No. 4064 called for
a consideration of new methods of financing
vocational education programs, including the
possibility of commingling vocational education
funds and distributing them through the Foundation
Program. Although the Committee did not become
involved with a study of the Foundation Program, as
the Committee on Education ‘‘B”’ was assigned that
subject, the members of the Committee discussed
the possibility of applying a special weighting factor
to vocational programs and distributing the funds
through the Foundation Program. However, it was
found there are large variances in the costs of dif-
ferent vocational programs, thus making it difficult
to place a single weighting factor on such programs.
It was also noted that school districts would be
discouraged from offering the more expensive
programs if a single weighting factor were used. A
system of applying a formula would eliminate the
advantage of the present system in which judgment
is used in placing the funds where they can do the
most good. But perhaps the most important reason
the Committee did not believe it would be desirable
to tie vocational programs to the Foundation
Program is that Federal funds provide the bulk of
moneys available for the grant program and these
funds could be jeopardized if not spent according to
federal guidelines.

Recommendations
The Committee recommends four bills which it
believes will encourage cooperation by providing
incentives to school districts. One bill permits the
creation of multidistrict vocational education boards



by three or more school districts. Such boards would
have at least one representative from each par-
ticipating school district, and those districts having
300 or more high school students would be allowed
one member for each 300 high school students.
Center board members would be appointed by
participating school boards from among their
members, and the persons so appointed would be
compensated from center funds for attending
meetings in the same manner and amount as school
board members are allowed by law.

The Center boards would select officers and
would have the powers and duties spelled out in the
bill. Among these powers and duties would be
responsibility to supervise, manage, and control a
multidistrict vocational education center, to contract
with and pay personnel, to obtain equipment, to
receive private, local, state, or federal funds for such
center, and to enter into contracts consistent with
the other powers and duties provided in the bill.
Although the center boards would not have the
authority to issue bonds or levy taxes, they would be
authorized to lease, acquire, purchase, or sell
vocational education facilities, including real
property. The power to purchase or sell real property
is limited by a provision requiring approval of two-
thirds of the school boards of the participating
school districts. It is contemplated that this
authority would be used only in those instances
where federal or private funds would make the
purchase of facilities possible, but in most cases it
would be expected that center boards would lease
facilities from one of the participating school
districts or other parties.

The bill provides that the participating school
districts would share expenses in proportion to their
high school enrollments as compared to the total
high school enrollment of all of the participating
school districts. The number of students would be
allocated on the same proportionate basis as is used
for the assessment of expenses. The bill makes
provision for new districts joining an existing center,
for the withdrawal of a district from a center, and for
the dissolution of centers.

It should be emphasized that the bill recom-
mended by the Committee creates a new avenue for
cooperation among school districts. Nothing in the
bill is mandatory, and nothing in the bill places
restrictions or limitations on any authority school
districts now have under the Joint Exercise of
Governmental Powers provisions of Chapter 54-40 of
the North Dakota Century Code. Although some
administrators and school board members urged
that the State draw the boundaries for cooperative
programs, the Committee does not recommend such
an alternative. It was decided that the drawing of
such boundaries is best left up to local school boards
in cooperation with the State Board of Vocational
Education.
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The Committee also recommends a bill to permit
high schools to count for accreditation purposes
vocational education courses offered through
cooperative arrangements approved by the State
Board of Vocational Education. This measure is
intended to serve as an incentive to small high
schools to enter into cooperative arrangements with
other schools. Without this provision, smaller high
schools must provide the 22 minimum courses in
addition to any courses offered through cooperative
vocational education programs. It is believed this
bill will permit the smaller high schools to offer more
courses with proportionately less expense.

The bill recommended by the Committee amends
Section 15-41-24 to include the necessary language
to permit the counting of such courses for ac-
creditation purposes. In addition, the bill spells out
vocational education course areas to include home
economics, agriculture, office education, distributive
education, trade industrial, technical, and health
occupations. The bill also deletes some obsolete
language in this section. As the State Board of
Vocational Education approves cooperative
vocational education programs and the Department
of Public Instruction accredits schools, the effect of
this bill would be that the Department of Public
Instruction would count for accreditation purposes
any cooperative vocational education courses ap-
proved by the Board of Vocational Education.

A third bill recommended by the Committee
would amend Section 15-40.1-16 and 15-40.1-17 of
the North Dakota Century Code to provide state aid
for transportation not only for transporting pupils to
and from school as is now the case but also for
transporting pupils to and from schools in other
districts and to and from schools within school
districts for vocational education courses offered
through cooperative arrangements approved by the
State Board of Vocational Education. There was a
considerable amount of discussion concerning the
recommendation that transportation payments be
made for transporting pupils to and from schools
within school districts, as it was noted there would
be administrative problems in distinguishing
vocational students from other students who may
have courses in more than one school within the
larger cities. On the other hand, it was observed that
it may not be equitable to provide transportation aid
if pupils are transported to a school in another
district, but not to provide such aid if the other
school happens to be within the same school district.
Testimony indicated that there is at least one school
district outside of the major cities in the State in
which there are two high schools. Based upon the
two pilot programs now in existence, six projected
cooperative programs, and the four largest school
districts in the State, it has been estimated that
approximately 45,000 miles per year would be
traveled by school buses transporting pupils to and



from vocational centers. Of this total, not quite
40,000 miles represents the estimated mileage in the
four largest cities. It should be noted that not all of
these miles represent new miles, as some of them
constitute mileage for transporting pupils to and
from school and are therefore presently covered by
the state program. The Committee was aware of the
fact that the Committee on Education ‘“B” was
studying transportation aid formulas, and, because
it was not known what mileage rate would be
recommended, the Committee was unable to make
an estimate of the cost of this recommendation.

The fourth bill recommended by the Committee
would provide a permissive five-mill levy for school
districts for the purpose of participating in
cooperative vocational education programs approved
by the State Board of Vocational Education. This
mill levy could be levied upon resolution of the school
board and would be in addition to any other mill
levies authorized by law. The bill amends Section 15-
20.1-08, which as it presently reads provides for a
three-mill levy by counties for the purpose of
maintaining a vocational education school. This mill
levy authorization for counties has never been used.
The members of the Committee expressed the belief
that this bill will provide another incentive for
smaller high schools to encourage participation in
cooperative vocational education programs.

EDUCATION OF DEAF-BLIND CHILDREN
Background

House Concurrent Resolution No. 3089 called for
a study by the Legislative Council to determine how
the State of North Dakota should provide for the
education of children who are both deaf and blind.
This resolution was introduced by the House
Committee on Appropriations and was introduced
after the Director of Institutions asked to transfer
the appropriation for the deaf-blind program from
the Grafton State School to the School for the Blind
in Grand Forks.

Historically, North Dakota has provided a
program for the education of deaf children at the
School for the Deaf in Devils Lake and a program for
the education of blind children at the School for the
Blind at Bathgate, and, after an initiated measure
passed by the voters in 1958, the School for the Blind
has been moved to Grand Forks. Children who were
both deaf and blind, because of the special needs and
training required, were sent to institutions outside of
the State. However, after the rubella (German
measles) epidemic of 1964, the out-of-state in-
stitutions have become overcrowded and are no
longer able to take the North Dakota deaf-blind
children.

A program for the deaf-blind was started at the
Grafton State School in 1971. A full-time director
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was hired in April 1972 for this program. Because of
the overcrowded conditions which exist at the
Grafton State School, temporary quarters for this
program were located in the hospital building, and,
although this has not proven to be the most desirable
location, the program has remained in the hospital.

Of the 20 deaf-blind children who have been
identified in North Dakota, 12 are enrolled in the
deaf-blind program at the Grafton State School.
These children range in age from 212 to 20. Most are
the result of the rubella epidemic of 1964. Only two
are totally deaf and totally blind.

Alternatives Considered

The Committee consulted with parents of the
deaf-blind children, parents of blind children,
representatives of the North Dakota Association for
the Blind, and the superintendents of the Grafton
State School, the School for the Blind, and the
School for the Deaf. The parents of the deaf-blind
children, although they believe the program in
Grafton has been very good for their children, all
agreed the program should be moved to the School
for the Blind. The parents of the blind children
expressed no opposition but wanted assurance that
the education program for blind children would not
be diminished. The Superintendent of the Grafton
State School said he believed that institution had the
wrong environment for these children, and that if
the program were to remain there, a considerable
investment would be needed. The Superintendent of
the School for the Deaf testified his institution has
no facilities for the deaf-blind program. The
Superintendent of the School for the Blind said his
institution has a capacity of 50 and the enrollment
averages about 35. He said the School for the Blind
could handle this program with the present facilities
and that he did not believe the deaf-blind program
would jeopardize the education program for blind
children.

The representatives of the North Dakota
Association for the Blind testified they had reser-
vations about moving the deaf-blind program to the
School for the Blind because they believed that
institution was intended only for the blind and that
major changes would be necessary if deaf-blind were
to be added. A former Superintendent of the School
for the Blind wrote to the Committee expressing his
opposition to the move. He said he believed the
establishment of a deaf-blind program at the School
for the Blind would adversely affect the educational
program that is now established for the blind. He
also said the two groups have nothing in common
and different educational techniques are required for
each group. He recommended that the Committee
consult with an expert in the field, and he suggested
Dr. Edward J. Waterhouse of the Perkins School for
the Blind in Watertown, Massachusetts.



The Committee contacted Dr. Waterhouse and he
made a special trip to North Dakota to be of service.
Dr. Waterhouse has a particular interest in North
Dakota because his wife is a native of this State and
attended the School for the Blind in Bathgate. He
visited both the Grafton State School and the School
for the Blind in Grand Forks prior to appearing
before the Committee in March 1974. Dr.
Waterhouse testified that he very strongly favored
having deaf-blind children educated, whenever
possible, in schools for the blind. He said blind
children, more than deaf children, are able to relate
to the deaf-blind and provide them with social ex-
periences essential to their growth.

Dr. Waterhouse also noted that an institution for
the mentally retarded is a very poor place for the
education of the deaf-blind. He said the retarded
cannot provide the kind of stimulus the deaf-blind
children need to overcome the effects of their double
handicap. After visiting the deaf-blind program at
the Grafton State School, Dr. Waterhouse testified
that he had no criticism of the program. He reported
that he had been very favorably impressed with the
School for the Blind in Grand Forks. He said the
environment outside the classroom is a critical part
of the development of the deaf-blind child.

The testimony before the Committee indicated
that there are several advantages to moving the
deaf-blind program to the School for the Blind in
Grand Forks. Aside from the possible stigma of
mental retardation which exists in the present
location, the proximity to the University of North
Dakota, with its various medical and social service
programs and personnel, makes the Grand Forks
location more desirable. In addition, the School for
the Blind has the capacity to absorb the students
with no additional construction. If North Dakota is
following the national trend, there will be more blind
students attending public schools in the future,
reducing the enrollment of the single-handicapped
students at the School for the Blind.

The director of the deaf-blind program estimated
that of the 12 children in the program now, 10 could
move to Grand Forks. There will always be a need
for some of the severely handicapped to remain at
the Grafton State School for custodial care. It should
be emphasized that, although some deaf-blind
children will remain in Grafton, there would only be
one basic deaf-blind program. As an illustration,
there are some children at the Grafton institution
who are blind and others who are deaf, yet the State
onlyslas one School for the Blind and one School for
the Deaf.

There was general agreement among those in-
terested in this subject that the program at Grafton
is inadequate to properly care for the needs of the
deaf-blind children. The major portion of the funding
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is provided by the Federal Government, and this
participation by the Federal Government is expected
to continue into the future. Although no new
facilities will be required at the School for the Blind,
it should be noted that the deaf-blind program is a
12-month program and the School for the Blind
presently operates on a nine-month program. Thus,
some additional costs can be expected.

Charging for the Cost of Care

A related problem concerning the cost of care was
called to the Committee’s attention by the parents of
the deaf-blind children. According to the provisions
of Chapter 25-09 of the North Dakota Century Code,
the expenses for the cost of care at the Grafton State
School are chargeable to the families or estates of the
patients at that institution. No such provisions
apply to students attending the School for the Blind
or the School for the Deaf. Because the deaf-blind
program is presently located in Grafton, parents of
such children are charged for their care and treat-
ment. However, if those children were either blind or
deaf, but not both, the State would provide for their
care and education at the School for the Blind or the
School for the Deaf without charge. The inequities of
this situation demanded a considerable amount of
attention during the course of this study. Moving
the deaf-blind program from Grafton to Grand Forks
will relieve the parents of those children able to make
the move, but what of those whose multiple han-
dicaps require their continuance in Grafton. The
members of the Committee concluded that there are
no simple solutions to this problem, for at the heart
of the issue is the fact that the State provides free
care and education for those who are either deaf or
blind but not for those who are mentally retarded.
The total collections at the Grafton State School for
fiscal 1973-74 are approximately $650,000, the major
portion of which is collected from third-party
payments, such as Social Security and estates. The
Committee concluded that there was no equitable
way the cost of care could be provided without
charge to those who are deaf and blind without
making a comparable change in the law concerning
those who are mentally retarded, and this was
beyond the scope of the Committee’s authority.

Recommendations

The Committee recommends that the deaf-blind
program be transferred from the Grafton State
School to the School for the Blind in Grand Forks.
Because this is not a statutory program, no draft
was required. However, the Committee understands
that the Director of Institutions is requesting funds
for the move and that he is including the deaf-blind
program in the budget for the School for the Blind.

The Committee also recommends a bill to amend
Section 15-47-34 of the North Dakota Century Code
to give the Director of Institutions more flexibility in



the placement of deaf-blind children. Section 15-47-
34 now provides the Director of Institutions with the
authority to send deaf-blind children to institutions
outside the State. As recommended by the Com-
mittee, the section would provide that, after con-
sulting with the Superintendents of the School for
the Blind, the School for the Deaf, and the Grafton
State School, the Director of Institutions would
determine to which institution deaf-blind children
should be sent. If he concluded there were not
adequate facilities in the State, he would still have
the authority to determine that such children should
be sent to institutions outside the state. It should be
emphasized that this bill does not give the Director
of Institutions the authority to move the deaf-blind
program, as the appropriations made by the
Legislative Assembly determines the location of the
program. Rather, this proposal provides the
flexibility to make determinations in individual cases
concerning which of the three institutions would be
best for a particular child.

JUNIOR COLLEGES AND THE NEED
FOR CONSTITUTIONAL REFORM
Background
One portion of Senate Concurrent Resolution No.
4064 directed the Legislative Council to study the
impact of state aid to junior colleges. In remarks
prepared for the Committee the sponsor of that
resolution asked the members to review the entire
field of education in North Dakota and to consider
" the possibility of the need for constitutional revision
of the education sections of the State Constitution.

Any study of the control of education in North
Dakota must begin with a review of the con-
stitutional and statutory provisions on the subject.
Section 82 of the Constitution of North Dakota
provides for the office of the Superintendent of
Public Instruction and Section 83 provides that his
powers and duties shall be prescribed by law. Among
the powers and duties which have been established
by law, Section 15-21-04 of the North Dakota
Century Code provides that the Superintendent of
Public Instruction shall have the general supervision
of the common and secondary schools of the State
and shall be ex officio a member of the Board of the
University and School Lands. Article 54 of the
constitution was approved in 1938 for the control
and administration of state institutions of higher
education. Article 54 provides that the Board of
Higher Education shall consist of seven members
appointed by the Governor with the consent of the
Senate and that such members shall be limited to
reimbursement of $7 per day and that annual
compensation cannot exceed $500 nor can annual
expenses exceed $500. Among the powers and
duties, the Board is given ‘‘full authority over the
institutions under its control”” and to ‘‘do each and
every thing necessary and proper for the efficient
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and economic administration’’ of the institutions
under its control.

In 1955 the Legislature created the State Board
of Public School Education consisting of the
Superintendent of Public Instruction plus one
member appointed by the Governor with the consent
of the Senate from each of the state’s six judicial
districts. The Superintendent of Public Instruction
serves as Executive Director and Secretary of the
board and is given the duty of .employing such
personnel as necessary to carry out the duties of the
board by law. The State Board of Public School
Education has other statutory responsibilities, and
Section 15-20.1-02 of the North Dakota Century
Code provides that the board shall also be the State
Board of Vocational Education. That statute also
provides that the board, acting through the office of
the Superintendent of Public Instruction, shall
appoint a director and other personnel to carry out
the laws concerned with vocational education.

Chapter 15-18 of the North Dakota Century Code
provides that the school board of any public school
district with a city having a population of 5,000 or
more, when approved by two-thirds of the voters of
the district, may establish and maintain a junior
college. North Dakota now has three junior colleges
which have been established pursuant to this law,
located in Bismarck, Devils Lake, and Williston.
These junior colleges are under the exclusive control
of the local school boards, although the school
boards may appoint a board of control to direct the
management and operation of the junior colleges. In
addition, the Board of Higher Education prescribes
academic standards and verifies the number of
academic students enrolled for purposes of deter-
mining the amount of state aid to which each junior
college is entitled and the State Board of Vocational
Education performs these functions for vocational
courses.

The sponsor of the study resolution called at-
tention to several areas of duplication of authority in
relation to these various constitutional and statutory
boards. Many vocational dollars go to institutions
under the control of the Board of Higher Education.
Many vocational dollars go to junior colleges where
the Board of Higher Education has little supervision
of vocational programs. Many higher education
dollars go into vocational programs which are not
under the Board of Vocational Education. The
constitutional State Board of Higher Education does
not have control over all state-funded higher
education efforts nor does the Board of Vocational
Education have absolute control over all vocational
offerings in the State. The Board of Higher
Education has a degree of responsibility and control
over some junior colleges in the State but not all of
them.



Financing of Junior Colleges

Although the junior colleges are controlled by
local school boards, the State has a considerable
financial interest in them. Since 1959, the State has
had a state aid program. In addition, the Board of
Vocational Education provides grants for vocational
offerings. The state aid program has grown from
$200 per pupil in 1959 to $550 per pupil at the
present time. The combined total from state aid
payments and vocational education grants total
about 46 percent of the total budgets at Bismarck
Junior College and Williston Center and almost 52
percent of the total budget at Lake Region Junior
College. The balance of the budgets is raised from
local mill levies, tuition and fees, gifts, and federal
funds. The appropriation for the state aid program
for the current biennium is $2.26 million.

The combined budgets for the three junior colleges
is nearly $3 million per year. The three institutions
serve about 2,000 full-time students and 2,000 part-
time students per year. Approximately $9 million
has been invested in the three campuses.

The State aid program provides $550 for each
full-time student attending each junior college,
provided the student attends for two full semesters
or three quarters, and the student carries at least 12
class hours. The junior colleges receive no additional
compensation for class hours in addition to 12 per
week, nor do they get any state aid for students
taking less than 12 class hours per week. The
presidents of the three junior colleges appeared
before the Committee to urge a change in the method
of calculating state aid payments. It was noted that
the junior colleges have many part-time students
and vocational students who are enrolled in courses
which do not necessarily follow a semester or
quarterly term. The Committee considered changing
the formula to use a straight full-time equivalency
basis, but this approach has the disadvantage that
it would be possible for some full-time students to
entitle the institutions to double state aid payments.
For example, if 12 class hours were used as the basis,
a vocational student might very well be enrolled in a
program in which he had more than 24 class hours of
instruction per week.

The junior colleges have traditionally been
identified with both academic and vocational
programs, although the trend in recent years has
been an increased emphasis on vocational programs.
Vocational courses cost more per student than
academic courses, and even though the junior
colleges receive both state aid and vocational
education funds for vocational programs, the junior
college presidents testified they lost money on
several vocational programs and had to use part of
the local mill levy funds to operate these programs.

The study resolution raised the issue of the effect
of junior colleges on other educational programs.
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The junior college presidents testified to the fact that
their institutions cooperated with the other schools
in their districts and supplemented programs at the
secondary level. It is difficult to measure the effect of
any program on other programs in a community. It
was noted that none of the three affected school
districts have public kindergarten programs. On the
other hand, two of the three school districts have
unlimited mill levies. The fact that the junior
colleges have had a beneficial impact on the
economics of their communities was also noted.

Control of Junior Colleges

The Committee reviewed the laws and con-
stitutional provisions of other states concerning the
control of education. One neighboring state,
Montana, has a ‘‘shared governance” system for
community colleges. The Montana constitution
gives the Board of Regents full authority over state
institutions plus such control over other institutions
as provided by law. The board of Regents in that
state has adopted guidelines under which the state
board approves the general curricular offerings and
approves budgets while the local governing boards
approve the specific course offerings and recommend
budgets to the state board.

The members of the Committee recognized that
the junior colleges are creatures of statute and can be
controlled by statute. It was also noted that bills to
place the junior colleges under the control of the
Board of Higher Education have failed in the past.
The Committee considered the advantages and
disadvantages of providing state control as com-
pared to state review of the programs at the junior
colleges. If control is given to a state board, that
control must be taken from some other body, and in
the case of the junior colleges, that body would be
the local school boards. Thus, the issue centered on
the question of the State’s interest in these in-
stitutions — the fact that the State has a large in-
vestment in the junior colleges as well as in the total
higher education picture in the State had to be
balanced against the advantages of local control over
these institutions.

The junior college presidents testified that, if it is
determined that a state board should have some
control or review function, they recommended that
the board be the State Board of Public Education.
The reason given for this recommendation is that the
board has experience in working with local school
boards. The junior college presidents also testified
that they believed the local school boards would
listen to a review board if that is the arrangement
decided upon.

Recommendations )
The Committee recommends three bills relating
to junior colleges and two alternative concurrent



resolutions for revision of the educational provisions
of the State Constitution.

The state aid for junior college program would be
calculated under a new formula in the first bill
recommended by the Committee. Section 15-18-07 of
the North Dakota Century Code would be amended
to change the annual allocation for each full-time
student to a two-part formula which would reim-
burse the junior colleges a certain amount per
student for each calendar week of attendance plus an
equal amount for each full-time equivalent student.
The number of full-time equivalent students would
be determined by taking the total class hours of all
students in attendance who are enrolled in less than
12 class hours and dividing by 12. The members of
the Committee believe this new formula will provide
more equity in the computation of state aid
payments by allowing reimbursement for part-time
students, summer session students, and vocational
students whose programs do not necessarily follow a
semester or quarter. However, it should be em-
phasized that the Committee is making a recom-
mendation on the formula to be used in computing
state aid payments, but is not making a recom-
mendation on what the amount of that reim-
bursement should be for the coming biennium. For
purposes of bill introduction, the amount shown is
the present annual rate divided by the number of
calendar weeks in a regular school year. The
members of the Committee did not believe it was
within the scope of their responsibilities to determine
the level of support to be used for the next two years.

Another bill recommended by the Committee
would amend Section 15-18-08 to provide for an
annual review of institutional budgets for junior
colleges by the State Board of Public School
Education. Because the State Board of Public School
Education does not have a full-time staff, the
Committee recommends that the staff of the State
Board of Vocational Education provide such
professional and clerical assistance as is required for
this review. The vocational education staff now
reviews the vocational portions of the junior college
budgets, and this provision is intended to promote
efficiency in the review of the budgets. The bill
recommended by the Committee deletes language
concerning minimum enrollments of 100 students
and requiring annual inspections by the two state
boards responsible for prescribing standards, as it
was believed the former language is obsolete and the
latter provision is unnecessary as the state boards
should have the flexibility to make inspections
whenever in their judgments such inspections are
necessary. The members of the Committee believe
that this bill will give the State some additional
input into the budgetary aspects of the junior
colleges while maintaining local control over these
institutions.
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The third bill relating to junior colleges
recommended by the Committee would amend
Section 15-18-09 to provide that the State Board of
Public Education would have responsibility for
verifying the number of students attending junior
colleges for purposes of calculating state aid
payments. At the present time, the State Board of
Higher Education verifies the number of academic
students and the State Board of Vocational
Education verifies the number of vocational
students. The members of the Committee believe
this change is consistent with the placement of
budgetary review in the Board of Public School
Education. The bill provides that the staff of the
State Board of Vocational Education shall provide
professional and clerical assistance in making the
verifications.

The Committee recommends two alternative
concurrent resolutions for the revision of the
educational provisions in the State Constitution.
These alternatives were modeled after the majority
and minority reports of the Constitutional Con-
vention of 1972. The majority report of the Con-
stitutional Convention provided for two boards, a
State Board of Public Education with responsibility
to supervise elementary and secondary education,
and a State Board of Higher Education with
responsibility to supervise, operate, and control
state institutions of higher learning. The office of
Superintendent of Public Instruction would be
eliminated as a Constitutional office, and each board
created would appoint an executive officer. The first
alternative recommended by the Committee is
basically the majority report of the Constitutional
Convention, except that the membership on the two
boards has been changed from nine to seven. The
members of the Committee expressed the view that
this change would eliminate problems because the
members would serve seven-year terms. Also, the
existing boards both have seven members.

The second alternative recommended by the
Committee is a modified version of the minority
report at the Constitutional Convention. The
minority report of the Constitutional Convention
provided for a State Commission of Education which
would be divided into three boards to be known as
the Public Education Board, the Vocational and
Junior College Board, and the University and State
College Board. The members of the Committee noted
that the minority report raised many questions
concerning the division of authority between the
Commission and the separate boards. The alter-
native resolution recommended by the Committee
creates a State Commission of Education but does
not provide for any separate boards under the
commission. The commission would consist of 15
members appointed by the Governor and confirmed
by the Senate. The commission would have
authority to supervise, set standards, and provide



planning over all levels of education. It would also
have full power and authority to supervise, operate,
and control programs of public institutions under the
control of the commission. The office of Superin-
tendent of Public Instruction would be eliminated
and Article 54 of the State Constitution would be
repealed.

After studying the control of education in North
Dakota during the interim period, the members of
the Committee concluded that constitutional
revision of the education sections is desirable.
However, time did not permit the Committee to give
this matter the consideration the members believed
necessary prior to making a firm recommendation.
Therefore, the Committee voted to recommend both
proposals in order to bring this matter before the
Legislative Assembly.

SPECIAL EDUCATION
The Committee was directed to study the funding
of special education and to consider the possibility of
providing new methods of financing special
education.

There are some 29,000 children in North Dakota
in need of special education services. To meet this
need, counties are authorized to levy three mills for
county special education programs, and the 1973
Legislature authorized school districts in counties
not levying this tax to impose a three-mill levy for
special education. School districts may also use
general fund moneys for special education programs.
In addition, the State has a grant program through
which the State provides financial assistance for
special education programs. The appropriation for
the current biennium is $3 million.

The 1973 Legislative Assembly enacted House
Bill No. 1090, which requires all school districts to
submit a plan for implementing special education by
July 1, 1975, and to implement special education
programs by July 1, 1980. The Committee followed
progress of this program during the course of this
study.

There are at least two alternative methods for
financing special education programs. The first
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method is the one followed by the State of making
grants for specific programs. The other alternative
would provide a weighted unit system tied to the
Foundation Program and reimburse school districts
based upon the number of pupils in a given
classification and the additional cost of each
program. The disadvantages to this method include
the fact that it encourages school districts to classify
pupils as requiring special education and to retain
pupils in special education programs beyond the
needs of the pupils in order to get more state aid.
Another disadvantage is that a weighted-pupil
program could place too few funds in some districts
and too much in other districts. After all of the
school districts have implemented special education
plans, it may be possible to apply a formula tied to
the Foundation Program which will adequately place
special education funds where they are needed.
Therefore, the Committee concluded that it is now
premature to provide a formula tied to the Foun-
dation Program, and that making grants to school
districts is the best method of assuring that the
appropriated amounts are placed where the money is
most needed.

The Committee members are aware of the con-
tinuing need for attention to be given to special
education. On April 30, 1974, in the case of In the
Interest of G.H., A Child, the North Dakota
Supreme Court held that the right to a public school
education is a right guaranteed by the North Dakota
Constitution, and that this right applies to all
children with physical or mental handicaps except
those, if any, who can derive no benefit from
education. The Committee received testimony from
persons urging more state funding for special
education programs to assist the school districts in
implementing special education programs.

The members of the Committee concluded that,
although the present state grant program is
preferable to the alternative considered at the
present time, the Legislative Assembly should
follow the progress of the school districts in com-
plying with the mandates of the 1973 law and the
courts and that after school districts have had more
experience in this field it may be determined that
new legislation is desirable.



EDUCATION "B"

Senate Bill No. 2026, the comprehensive
educational finance program enacted by the 1973
Legislative Assembly, was, by its own terms,
temporary law, and is effective only for the period
from July 1, 1973, until June 30, 1975. Thereafter,
the provisions of that legislation shall be of no force
and effect, and, unless reinstated by the 1975
Legislative Assembly, the laws concerned with the
financing of elementary and secondary education will
revert to their form as they existed as of June 30,
1973. Senate Bill No. 2026 contained a statement of
legislative intent that the Legislative Council review
the operation of the provisions of that bill and make
a report and recommendations to the Forty-fourth
Legislative Assembly. The Legislative Council was
also directed to conduct a comprehensive study of
the financing of elementary and secondary education
by Senate Concurrent Resolution No. 4037. Upon
the recommendation of the Resources Development
Committee, the Chairman of the Legislative Council
directed the Committee to study the effects of any
future coal resource development on schools in North
Dakota.

The members of the Committee on Education
“B” were Senators Donald C. Holand, Chairman,
Philip Berube, Evan Lips, Rolland Redlin, 1.E.
Solberg, and Kenneth Tweten, and Representatives
Dean Hildebrand, Irven Jacobson, Kenneth
Knudson, John McGauvran, Arthur Raymond,
Orville Schindler, Earl Stoltenow, Larry Tinjum,
and Cheryl Watkins.

The report of the Committee on Education ‘“‘B”’
was submitted to the Legislative Council at the
biennial meeting of the Council held at Bismarck.
The report and recommended legislation were
adopted for submission to the Forty-fourth
Legislative Assembly by the Legislative Council in
November 1974.

BACKGROUND

The State Foundation Program was essentially
first enacted in 1959. Although some amendments
were made through the years, the program remained
basically unchanged through the 1971 Legislative
Session. During the 1971-73 biennium, a crisis in
educational finance developed, and the interim
Committee on Education conducted a comprehensive
study of the problems and alternative solutions. As a
result of that study, Senate Bill No. 2026 was
developed, which made some major changes in the
entire program of financing elementary and
secondary education in North Dakota.

Senate Bill No. 2026 dramatically increased the
state appropriation for the Foundation Program.
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The appropriation grew from approximately $54
million in 1971-73 to over $118 million in 1973-75. It
should be noted that the latter figure included about
$25 million which would have been distributed
through the personal property payback formula but
was added to the Foundation Program and
distributed to school districts on the basis of student
enrollments. The base support payment per pupil,
which is the amount used in determining the amount
each district will receive after the application of
weighting factors, was increased from $260 to $540
per pupil. The flat weighting factor for all high
schools which existed previously was changed to
provide four classes of high school weighting factors
in order to more accurately reimburse school
districts for the actual costs for each class of school.
Senate Bill No. 2026 also made some adjustments in
weighting factors for elementary schools.

Senate Bill No. 2026 also incorporated a 20-mill
school district equalization factor, the purpose of
which was to equalize 20 mills of property taxes in
each district. Unlike the 21-mill county levy, this
equalization factor is not a mandatory levy. The
mechanics of this provision operate as follows: prior
to making the state per-pupil payment, the amount
which would be raised by 20 mills in each district is
subtracted from the state payment due that district.

One feature of the 1973 legislation which received
a good deal of attention was the provision that the
payment due any school district would also be
reduced by that amount in dollars of the state group
rate for Title I of Public Law 81-874, represented by
the 21-mill levy in the determination of the state
group rate multiplied times the number of students
for whom the district received Public Law 81-874
payments. The intent of this provision, which is
commonly referred to as the federal impact aid
clause, was to eliminate the duplication of payments
caused by the fact that the 21-mill levy is used both
in determining the state group rate for the payment
from the Federal Government and in determining
benefits due under the Foundation Program. The
state group rate is the formula which has been ap-
proved for North Dakota which takes school districts
comparable to the one receiving federal payments
and uses school revenues raised from local sources in
such districts to determine the federal contribution
for students of parents who are employed on federal
projects. The 21-mill county levy is counted as a
local source in this formula, and the portion of the
state group rate represented by the 21-mill levy is
then translated into dollars. The amount is then
multiplied times the number of students for whom
each district receives impact payments, and it is this
amount which is subtracted from the state payment
to the district.



Senate Bill No. 2026 increased transportation
payments for school buses from 16 cents to 23 cents
per mile for large school buses and from 7 cents to 10
cents per mile for smaller school buses. High school
districts were guaranteed to receive at least as much
from total state and local sources as they received
from combined state and local sources for general
operating purposes during the previous school year,
but to receive the benefits of this provision, each
high school district is required to levy at least 75
percent over and above the normal mill levy
maximum for general fund purposes.

One of the more popular features of Senate Bill
No. 2026 was the mandatory mill levy reduction it
provided. The maximum levy for high school
districts was reduced from 34 to 24 mills, and for
those districts operating on excess levies, com-
parable reductions were required. School districts
with over 4,000 population which had either
unlimited mill levies or increased levies of a specific
number of mills were required to reduce their levies
by at least 15 mills.

In order to be eligible for Foundation Program
payments, school districts were required to certify
that, except for vocational and special education
programs and new programs related to new facilities,
and courses of study eliminated in the previous two
years, no new courses of study had been im-
plemented since the effective date of the law which
had r(liot received the unanimous consent of the school
boards.

The interim Committee on Education which
developed Senate Bill No. 2026 had closely followed
court decisions in other states which held that
educational opportunity should not be dependent
upon the wealth of the district. The issue finally
reached the United States Supreme Court, which
held on March 21, 1973, in the case of San Antonio
Independent School District v. Rodriguez, that the
state school finance program in Texas did not violate
any rights protected by the United States Con-
stitution. However, the members of the Committee
were of the opinion that it was not a fear of the
Court’s decision that had prompted their support of
the basic concept of Senate Bill No. 2026, but rather
the conviction that the financing of schools is a state
responsibility and that every effort should be made
to provide the best possible system of financing
elementary and secondary education within the
limitations of the resources available.

SCOPE OF THE STUDY
Introduction
The Committee held a total of 10 meetings during
the interim period. During this time, the Committee
sought input from educators, school administrators,
school board members, and private citizens. A wide
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variety of subjects were reviewed, many of which
were included in the comprehensive educational
finance program enacted in 1973. The Committee
conducted two polls of school administrators, and
the concerns and recommendations of the persons
responding to the questionnaires made an important
contribution and were used by the Committee in
identifying problem areas. In the last questionnaire
sent to administrators, over 70 percent of the school
superintendents in the State offered their comments
concerning Senate Bill No. 2026.

Inflation

Although Senate Bill No. 2026 provided ad-
ditional state funds to school districts in North
Dakota, double-digit inflation soon took its toll on
much of the benefits which resulted from this
legislation. The mill levy roll-back required by the
1973 law further eroded these gains. In the responses
to questionnaires sent to school administrators, the
word ‘‘inflation’”’ was volunteered by more answers
than any other term. While other concerns were
representative of certain sizes of school districts,
inflation was emphasized by administrators of
schools of all sizes.

State Transportation Aid

Few areas of expenditures have increased as
rapidly as transportation costs, due not only to
normal inflationary pressures but also to the energy
crisis. Some school administrators testified that
their gasoline costs have doubled. The Committee
was handicapped in that it did not have cost in-
formation more recent than for the 1972-73 school
year. Information for the 1973-74 school year should
be compiled in time for the Legislative Session, so
the members of the Committee recognized that any
recommendations they might make concerning
reimbursement for transportation costs would be
based upon information which would be outdated by
the time of the Session and thus subject to change.

The Department of Public Instruction conducted
a study of school bus transportation costs. The
tabulation of the results of this study were as
follows:

S o
l6orunder............ 11 14°
17-36. ... ... ... 42 26.9°
42-48. ... ..ol 482 30
54andover............ 105 42.3¢

The members of the Committee recognized that
the per-mile costs varied from school district to
school district. Some districts in the more densely



populated areas of the State have a high ridership
per mile as compared to the more sparsely populated
areas. The Committee considered creating either
three or four categories for state reimbursement
based upon average costs per mile. However, it was
noted that if the reimbursement rate is increased
based upon capacity of the buses, there would be a
tendency to purchase larger buses than necessary to
get the higher mileage rate. One possible solution
would be to require districts to list the actual number
of students transported and to pay according to the
number of pupils transported rather than according
to the capacity of the buses, but it was observed that
this method could work a hardship on districts with
rapidly declining enrollments.

The Committee also considered using a density
factor in the transportation aid formula. However,
density factors have the disadvantage of having to
be updated continually. An alternative to a density
factor would be to reimburse school districts ac-
cording to a formula using a basic amount per mile
plus a payment for each pupil transported each day.
It was noted that if the present mileage rate of 23
cents per mile is used, together with a per-pupil
payment of 15 cents per day, most school districts
would receive about the same revenue as they would
if the mileage rate were a straight 28 cents per mile.
The larger buses, which are concentrated primarily
in the high-density areas of the State, would benefit
from such a formula and school districts would have
no incentive to purchase larger buses than
necessary. In addition, those districts which now
‘‘deadhead’’ buses, or make empty trips, would be
reimbursed only for the mileage traveled on such
trips, thus a formula which is not based entirely on
mileage reduces the incentive for such trips.

One of the concerns expressed by school ad-
ministrators was the fact that the local trans-
portation costs must come out of the school
districts’” general funds and reduce the funds
available for educational programs. Also, some
reorganized districts are required to provide school
bus transportation, yet there is no authorization for
the raising of the necessary revenue. In order to
alleviate this situation, several school ad-
ministrators suggested a special mill levy for
transportation purposes.

Mill Levy Limitations

Several administrators from smaller school
districts testified that they believed the concept of
reimbursing different sizes of schools according to
average costs was unfair because of the
discriminatory nature of the law which restricts
smaller school districts in the number of mills which
may be levied but permits the voters in districts with
over 4,000 population to approve unlimited mill
levies of a specified number of mills.
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Some administrators urged that authority be
provided in the law to permit school districts to deal
with crises such as the emergency situation created
by inflation. However, the members of the Com-
mittee noted that, if the population limitation on the
statute permitting unlimited mill levies were
removed, school boards and voters would have the
flexibility to deal with each situation at the local
level without requiring an extra mill levy for such
emergencies.

As previously noted, Senate Bill No. 2026
reduced the maximum levy for high school districts
from 34 to 24 mills and also provided for a man-
datory 15-mill reduction in those districts with
unlimited mill levies or increased levies of a specific
number of mills. The testimony before the Com-
mittee indicated that nearly all districts required
more than 24 mills with which to operate, but that
the 24-mill limitation was acceptable so long as local
districts had the flexibility with which to meet
varying situations. It was indicated that the 15-mill
roll-back was contrary to the intent of the unlimited
mill levy authority which had been approved by the
voters in each district with such authority.

Equalization Factor

Some administrators and school board members
urged that the 20-mill equalization factor be reduced.
Most of those urging such an action represented
districts with high valuations and relatively few
pupils, and the intended result of their recom-
mendation would be a higher payment for their
districts. However, it was noted that if the
equalization factor were reduced, the state payment
to all districts would increase, and, unless the ap-
propriation were increased accordingly, the average
payment per pupil would remain the same. Thus, if
the equalization factor were reduced, the net result
would be a redistribution of the appropriated moneys
with a greater portion going to those districts which
have a comparatively high valuation behind each
pupil. The members of the Committee concluded
that this would be a step away from equalization of
educational opportunity.

The Committee considered requiring that the 20-
mill equalization factor be adjusted to reflect
assessment levels in different school districts in the
same manner as the 21-mill county equalization levy
is now adjusted. However, it became apparent that
adjusting the school district equalization factor
would be considerably more complex than adjusting
the county mill levy. For one thing, county boun-
daries are constant, while school district boundaries
change. In addition, some school districts cross
county lines with the result that some property
within the district is assessed at one level and other
property is assessed at another level. Another
problem is that some school districts have
inadequate numbers of sales from which to make a



study, plus the fact that there is no way under
present laws for taxing officials to obtain complete
information concerning consideration paid for sales
which are made.

Cost Basis and Weighting Factors

One of the basic concepts in Senate Bill No. 2026
is that school districts should be reimbursed ac-
cording to the cost of educating pupils. The laws
were amended to include a number of weighting
factors for elementary and secondary schools based
upon the average costs reported for various sizes of
schools. The Committee was interested in deter-
mining whether school districts are using uniform
criteria in reporting costs. During the same
Legislative Session that saw passage of Senate Bill
No. 2026, another measure, House Bill No. 1460,
provided that in determining the educational cost
per pupil, no expenditures for capital outlay or debt
service, school activities or school lunch programs,
and expenditures for the cost of transportation shall
be included.

Some believe that the effect of weighting factors
is the opposite of equalizing educational op-
portunity, because those districts with greater
resources are able to offer more comprehensive
programs and thus reflect higher per-pupil costs. A
comparison between the weighting factors in Senate
Bill No. 2026 and actual cost experience indicated
that the actual costs for school districts having an
average daily membership of 1,000 or more
elementary pupils were greater than expected, and
as a result the weighting factor for that classification
resulted in a lower reimbursement rate for such
schools in relationship to other classes of elementary
schools. The weighting factor for this class of
elementary schools was established at .92, while the
experience for the 1972-73 school term would in-
dicate that actual costs would justify a weighting
factor of .954.

A comparison of the weighting factors for high
schools established in Senate Bill No. 2026 and
actual cost experience indicates a change in the
relationships of the various classes of high schools.
The costs reported for medium-sized high schools
reflected a reduction as compared to average costs
for other classes of pupils. The cost information is
based upon the 1972-73 school year, the first year for
which the effects of House Bill No. 1460 were
reported.

One of the answers provided to those who believe
the weighting factors perpetuate poverty among
some school districts is that an effort has been made
to give smaller districts a slightly higher weighting
factor than the actual costs have justified because it
is recognized that they do not have the same op-
portunities for local effort as do the larger school
districts. Members of the Committee expressed the
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belief that the answer may be to permit all school
districts an equal opportunity concerning mill levies.
It was also noted that better cost information will
become available as administrators become more
familiar with the accounting procedures required to
report accurately to the Department of Public In-
struction.

State Aid for Kindergarten

Information furnished by the Department of
Public Instruction indicates that approximately
2,000 students are now enrolled in public kin-
dergarten programs in North Dakota. The potential
for such programs is nearly 10,000. Kindergarten
programs are generally on a half-day basis and
testimony indicated that a weighting factor of .49 for
kindergarten pupils would be justified in any aid
program. The members of the Committee noted that
there is an increasing amount of support for state aid
for kindergarten programs. Testimony to the
Committee reflected that 84 percent of the states
now provide state aid for kindergarten. The State
School Boards Association passed a resolution
supporting state aid for kindergarten and nearly 75
percent of the school administrators polled by the
Committee favor this program.

It was called to the Committee’s attention that
the present law permits petitioners to require that
the school boards call an election on the issue of
establishing a kindergarten program, but that school
boards have no authority to raise additional funds in
the event the voters approve of the program.

State Aid for Summer School Programs

Under the present Foundation Program, no
provision is made for state aid for summer school
programs. Some students who attend summer
schools complete their high school education early
while others who would otherwise require a fifth year
of high school are able to graduate on schedule. In
both cases, it was noted that the State is a
beneficiary, as Foundation Program payments are
saved for any semester a pupil is not in attendance.

Junior High School Programs

A number of persons who testified before the
Committee urged that consideration be given to
providing a higher weighting factor for junior high
school pupils. At the present time, state law
classifies elementary schools to include grades 1-8
and high schools to include grades 9-12, even though
many different divisions exist in different school
districts. Although it costs more to educate junior
high school pupils than it does to educate elementary
pupils, the costs are not as high for such pupils as
they are for high school pupils.

Federal Impact Aid Payments
At the time of passage of Senate Bill No. 2026, it
was recognized that there was a potential conflict



with federal law in the provision requiring the
deduction of a portion of Public Law 81-874 impact
payments in determining Foundation Program
payments to those districts receiving federal impact
payments. The reason for this conflict was caused by
a provision in the federal law that no payments could
be made to- a district if the State took federal
payments into consideration for state aid purposes if
it resulted in less state aid to the district than such
district would have received if it were not eligible for
federal payments. Although it was recognized that
the State could not deduct the entire amount a
district received in federal funds, it was not clear
whether the Federal Government would permit the
State to deduct the duplicate portion which results
from the fact that the 21-mill levy is used both in
determining the federal and state payments.

Beginning in September 1972, during the course
of the interim study preceding the 1973 Session, the
Department of Public Instruction sought a formal
opinion from the United States Office of Education
on this issue. On March 19, 1973, three days after
the Legislature adjourned, the Superintendent of
Public Instruction was notified that the North
Dakota law was contrary to congressional intent,
and North Dakota was not eligible for federal impact
aid payments. Although the reduction in state
payments for this provision is approximately $1
million per year, the school districts of the State
were faced with the loss of about $5 million in federal
impact aid payments. To illustrate the seriousness of
the issue, if the school districts did not receive the
federal payments, and if the State could thus not
deduct the $1 million per year, there would not be
sufficient revenue left in the appropriation to make
the full Foundation Program payments. Therefore,
all of the schools in the State could have suffered a
financial loss over this issue.

The federal decision placed North Dakota and
three other states with similar laws in a two-way
squeeze. The states could not equalize educational
effort if Public Law 81-874 money could not be
treated the same as tax revenue. The inequities of
this situation drew the attention of the Education
Commission of the States and other leaders in the
field of education. This matter was called to the
attention of congressional leaders from the affected
states, and Congress enacted the necessary
legislation to permit an exception in the federal law
for states with equalization programs similar to
North Dakota’s. Through the cooperation of North
Dakota’s Congressional Delegation, this amendment
was first enacted as a temporary measure in an
amendment to the School Lunch Law of 1973, and
finally as a permanent amendment approved August
21, 1974. The United States Commissioner of
Education has notified the Superintendent of Public
Instruction that North Dakota school districts will
not lose any funds and that payments will continue
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until the
promulgated.

necessary regulations have been

School District Oil and
Gas Production Taxes
North Dakota imposes a five percent gross
production tax on oil and gas produced in the State.
This tax is in lieu of all property taxes on the
property rights, leases, machinery, and equipment
used in the production of the oil and gas. The
revenues generated from this tax are apportioned
between the State and the county in which the oil
and gas is produced. The county share is then
distributed as follows: 40 percent to the county road
and bridge fund, 45 percent to school districts in the
county on an average daily attendance basis, and 15
percent to the incorporated cities in the county based
upon population.

Several members of the Committee expressed the
view that it is not equitable to deduct federal impact
aid program payments from state payments while
not making any allowance for oil and gas gross
production allocations to school districts. The total
revenues to school districts is about $650,000 per
year. The Committee considered two alternatives.
One suggestion was that the 21-mill levy portion of
oil and gas gross production tax payments be
subtracted in the same manner as Public Law 81-874
payments are now subtracted. Another idea
proposed was that the school district portion of oil
and gas tax proceeds be deposited in the counties’
equalization funds and that such amounts be sub-
tracted from the state payments to those counties.
Those appearing before the Committee from the oil
and gas producing counties said the revenue they
received should not be confused with federal impact
aid payments, as the oil and gas tax revenues are in
lieu of property taxes. It was also noted that the oil
and gas tax revenues are not related to impact on the
school districts, and that the distribution is made to
all school districts in the producing counties whether
or not there is oil or gas activity in the school
districts.

School Activities Funds

A few years ago it was determined that school
district activities were subject to the sales and use
tax. The 1971 Legislature then passed a bill which
provided that such funds were exempt from the sales
and use tax if expended by school boards in the same
manner as other school district expenses. Many
school districts then placed revenues from activities
in their general funds. After House Bill No. 1460 in
1973 provided that school activities were not to be
counted as a part of the cost of education, it was
discovered that there was a lack of uniformity in the
handling of activities funds by school districts.
Testimony indicated that if all high school districts
were required to establish an activities fund, the
information supplied concerning the cost of



education should be more accurate and that, if the
activities funds were to be handled in the same
manner as other school district funds, the tax
exempt status of such moneys could be preserved.

Restrictions on New Courses

Senate Bill No. 2026 provided that, except for
vocational and special education programs and new
programs related to new facilities and courses of
study eliminated during the previous two years, no
new courses of study could be added without the
unanimous consent of the school boards. A study by
the Department of Public Instruction indicated that
there was compliance with this provision. Testimony
before the Committee indicated that it is believed the
restriction defeated one of the major purposes of
Senate Bill No. 2026, which was to provide greater
equality of educational opportunity. The effect of
this provision, it was said, was to deny to school
boards the authority to improve their programs.

The Importance of Equal
Tax Assessments

Property taxes have historically been the
primary source of tax revenue for local governments
in North Dakota. Property taxes generate more state
and local revenue than any other single tax, and 60
percent of property taxes are for school purposes. In
spite of efforts to shift the burden of local govern-
mental and educational financing to state-collected
taxes, the property tax will likely remain a primary
source of revenue for local government and will
continue to supply a substantial portion of the
revenue for elementary and secondary education.

Senate ‘Bill No. 2026 provides for a 20-mill
equalization factor in addition to the 21-mill county
equalization levy. In order for true equality of
treatment to exist, it is essential that assessments be
equal throughout the State. Without equality of
assessments, these equalization factors may create
further inequities instead of easing them. If, for
example, the assessment level within a school
district is lower than neighboring school districts,
the district with the lower assessment is required to
make less local effort and receives more than its fair
shage from the state and the county equalization
fund.

In 1963 the Legislature attempted to correct the
problem of unequal assessments by creating the
sales ratio study. The sales ratio study (which was
renamed the sales, market, and productivity study
in 1973) is only as good as the information available
to assessors. The information upon which to base the
sales ratio study has been reduced substantially
since the elimination of federal revenue stamps, and
the Tax Department must use fewer sales in the
study each year. At the present time the Tax
Department has information on approximately
13,000 sales, 10,000 of which are residential sales.
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Suggestions were made to the Committee that a
full disclosure law be enacted requiring that in-
formation concerning sales prices on property be
made available to taxing officials. Other suggestions
were made that county assessors be appointed and
that other efforts be made to improve the quality of
assessments in the State.

Personal Property Replacement Funds

Senate Bill No. 2026 provided that the share of
personal property tax replacement funds which
would otherwise be paid to school districts would be
added to the Foundation Program. The effect of this
change is that the moneys are distributed to school
districts based upon the number of students in each
district rather than based upon the amount of
personal property in such district. The bill provided
one exception, and that is for the share of personal
property replacement moneys for junior colleges
because junior colleges, although controlled by
school districts, do not receive state aid through the
Foundation Program.

Testimony presented to the Committee indicated
that there is one additional program under school
districts which does not receive Foundation Program
payments. Chapter 40-55 of the North Dakota
Century Code provides for public recreation systems
which may be under cities, townships, park districts,
or school districts. Upon approval of the voters, the
governing bodies of such programs may levy taxes
to finance such programs. While most of these
programs were under the jurisdiction of park
districts, a few were under school districts.
Therefore, such programs which were under school
districts were eligible for personal property
replacement funds prior to the passage of Senate Bill
No. 2026. Some members of the Committee ex-
pressed concern for these programs and suggested
that the law be amended to provide an exception for
those programs which were in existence at the time
of passage of Senate Bill No. 2026. Others were of
the view that this was a matter which would best be
handled by a privately sponsored bill.

School District Tuition Payments

Senate Bill No. 2026 provided that, in deter-
mining the tuition payments for pupils attending
school in other districts, there shall be deducted any
payments received for those pupils from the county
equalization fund and state payments received by
the admitting district, less the average amount per
resident pupil realized from a 20-mill school district
levy. The reason for deducting the average amount
per resident pupil realized from 20 mills is that the
taxpayers of the admitting district have contributed
that amount through their property taxes, and
therefore it was not believed to be fair to reduce the
amount of tuition due by the full state payment. On
the other hand, it was noted that in computing the
State Foundation Program payment due a district,



all North Dakota resident pupils are counted, and
therefore, it was contended it is not fair to the
sending district to exclude its pupils in calculating
the average amount per pupil raised from the 20
mills. If there are more pupils in the calculation, the
amount subtracted from the Foundation payment is
less, thereby increasing the amount of the Foun-
dation payment deduction and reducing the amount
of tuition due the admitting district. In order to
accomplish this, the Committee was urged to amend
the tuition law to change the reference to resident
pupils, which relates to the pupils who are residents
of the admitting district, to include all North Dakota
resident pupils enrolled in the district.

The business manager of one large high school
district called the Committee’s attention to the fact
that some school districts are levying for tuition
purposes but not making timely payments to the
admitting school districts. He said the sending
districts deposit the funds and draw interest and the
law provides no penalties for delinquent tuition
accounts. Thus, the admitting districts often
provide a full year’s education before receiving
payment. The Superintendent of Public Instruction
called the Committee’s attention to a related set of
facts in which school districts accept nonresident
pupils in order to qualify for additional Foundation
Program payments. The Superintendent of Public
Instruction said some of these districts make little or
no effort to charge or collect tuition.

Proportionate Payments for

Special Education Pupils
The law on special education contains a provision
that exceptional children who are enrolled in ap-
proved programs of special education shall be
deemed to be regularly enrolled in the school district
providing the program and shall be included in
determining Foundation Program payments whether
or not such pupils are regularly attending school in
the school district receiving such payment. This
provision could create a problem in the case of
parochial or private school students who attend only
the special education courses in the public schools.
The Committee was urged to amend the law to make
a provision for proportionate payments for such
students similar to the provision in Senate Bill No.
2026 providing for proportionate payments for

students enrolled in specific courses.

Impact Programs and the
State School Construction Fund

Upon the recommendation of the Resources
Development Committee, the Committee was
directed to study the effects of any future coal
resource development on schools. It was noted that
the Foundation Program contains a built-in impact
aid program, in that if a school district has an influx
of new pupils, the State Foundation Program
payments will be automatically increased. In ad-
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dition, the Committee followed the progress of the
Committee on Finance and Taxation in developing a
state impact aid program for all political sub-
divisions. For these reasons, the members of the
Committee decided to concentrate their attention to
the capital construction needs of the school districts
in the coal development area.

The Superintendent of Public Instruction sur-
veyed the capacity and the bonding potential of the
school districts in the coal development area. The
study revealed that all of the school districts in the
area have a capacity to absorb additional pupils and
all have unused bonding capacity. However, it
should be noted that capacity to absorb additional
students is dependent upon the new pupils being
properly distributed in the respective age groups.
And although all of the districts have some unused
bonding capacity, this bonding capacity is not
adequate to build substantial additional facilities.

As bonding limitations are established by the
State Constitution, the Committee concentrated on
other alternatives. North Dakota now assists school
districts in constructing and improving school
buildings through a loan program known as the
State School Construction Fund. The State School
Construction Fund was created in 1953 with an
appropriation of $5 million and has now grown to
about $9 million. In order to qualify for a loan, a
school district must be bonded to its legal maximum
and must be levying the maximum mill levy for the
maintenance of a building fund. As the loans made
under the State School Construction Fund are over
and above the bonding limits established by the
Constitution, the State in effect takes title to the
buildings and leases them to the school districts.

The interest rate charged on loans is 22 percent,
and the maximum which can be loaned a district
under present law is 10 percent of the taxable
valuation of the district, or 15 percent in
emergencies, not to exceed $150,000 unless the
school districv has a larger taxable valuation than
$1,500,000 in which case the maximum is 10 percent
of taxable valuation not to exceed $400,000. The
term of the loans is 20 years.

Testimony indicated that building costs have
risen rapidly in the past few years. Suggestions
made to the Committee included the possibility of
increasing the amounts which may be loaned to
school districts plus increasing the terms of such
loans. In order to assure there will be sufficient funds
available, particularly for the school districts in the
coal development areas, it was also suggested that
the amount of funds available be increased by
making an appropriation from the General Fund to
the State School Construction Fund.



Votes Required for Bond
Issues and Building Fund Levies

Subsection 6 of Section 21-03-07 permits school
boards to issue bonds for buildings and other pur-
poses upon the authorization of 60 percent of the
electors voting on the question. Section 57-15-16
requires approval of 60 percent of the voters before a
school board can levy taxes for school building
funds. Most of the discussion on these issues
revolved around questions of whether the majority
should rule or whether property owners needed some
additional protection. The argument was made that
good bond issues pass even when 60 percent ap-
proval votes are required. Some believe that bond
issues place a mortgage on property, and therefore
the 60 percent approval requirement is justified. As
a compromise, a suggestion was made that the
requirement on bond issues be reduced from 60
percent to 55 percent.

Declining Enrollments

Senate Bill No. 2026 contained two provisions
protecting school districts having declining
enroliments. One provision guaranteed each district
the same in state and local funds as it received from
these sources during the 1972-73 school year
provided that such districts made a 75 percent
excess levy for its general fund. The second
provision guaranteed all districts as much during the
second year of the current biennium as they received
during the first year of the biennium. Various
methods of protecting school districts were
suggested, although it was recognized that
guarantees must have limitations, for if a district
with declining enrollments is continually guaranteed
a certain amount, that district might reach a point
where it would still be receiving its guaranteed
amount but would have no students. One method of
providing assistance to districts with declining
enrollments is to provide a larger base payment the
second year of the biennium, which guarantees a
larger payment per pupil. Another suggestion made
was that the State provide a one-year lag in reducing
payments based on declining enroliments, thus
guaranteeing that districts would receive no less
than they would if they had their previous year’s
enrollments.

Base Payment, Appropriation, and
Revenue Sharing

Senate Bill No. 2026 provided a base payment of
$540 per pupil for each year of the current biennium.
The average cost per pupil in the State for the 1972-
73 school year was $735.25. Starting with that
amount and adding 10 percent per year for inflation
and then taking 70 percent of the total as the state
goal established at the time of passage of Senate Bill
No. 2026 would indicate a support level of about
$620 the first year and $680 the second year of the
next biennium. It was noted that more recent cost
figures will be available during the Legislative
Session.

80

If the above-mentioned base payments are used,
and considering there will be 150,000 units, a gross
total of $93 million the first year and $102 million the
second year would be required. Adding to this
amount transportation payments for two years of
$15.5 million, subtracting $26.9 for the 21-mill levy,
subtracting $25 million for the 20-mill equalization
factor, and subtracting $2 million for the federal
impact aid deduction leaves a net appropriation
required of $156.6 million. The appropriation for
Senate Bill No. 2026 was $118.2 million or $38.4
million less than this projection.

It was noted that the appropriation for the
Foundation Program has traditionally been included
in the budget of the Department of Public In-
struction, although Senate Bill No. 2026 contained
the appropriation for the current biennium. The
Committee also considered the possibility of in-
cluding a statement of legislative intent that revenue
sharing funds be used for the Foundation Program
similar to the statement which appeared in the 1973
law. However, it was noted that the amount of
revenue sharing funds will be reduced in the coming
biennium, and members of the Committee expressed
the view that this matter would best be left to the
Appropriations Committees during the Session.
Members of the Committee also expressed the view
that it would be desirable to have the appropriation
for the Foundation Program in the budget request of
the Department of Public Instruction.

Permanence of Legislation
Senate Bill No. 2026 was, by its own terms,
temporary law and will expire unless reenacted. That
bill also included a statement of legislative intent
that a study be conducted to review the operations of
the law. That study now conducted, the members of
the Committee expressed the view that the
replacement legislation should become a part of the
permanent laws of this State and that there was no

need that the new law be temporary.

RECOMMENDATIONS
Introduction

The Committee recommends a total of 14 bills
and resolutions. The major piece of legislation
recommended is the comprehensive educational
finance bill to replace Senate Bill No. 2026. In ad-
dition, the Committee recommends 12 other bills and
one concurrent resolution.

Comprehensive Educational Finance Bill

The Committee recommends a bill which will
make permanent the basic concepts for financing
elementary and secondary education contained in
Senate Bill No. 2026. The bill provides for an in-
crease in per-pupil payments and a broadening of the
base of such payments to include kindergarten
pupils and summer school programs. In addition,



the bill recommended by the Committee changes the
state transportation aid formula to include a daily
per-pupil payment in addition to a mileage
allowance.

That portion of personal property tax
replacements now going to school districts, with the
exception of such payments for junior colleges, will
continue to be added to the Foundation Program and
distributed to school districts on the basis of student
enrollments rather than on the basis of the personal
property payback formula. The 20-mill equalization
factor and the deduction of the 21-mill portion of
federal impact aid payments will continue un-
changed.

The base payment per pupil, which is the amount
used in determining the amount each district will
receive after the various weighting factors have been
applied, would be increased from $540 to $620 the

First year base — $620
Second year base — $680

first year and $680 the second year of the next
biennium. The Committee recommends no changes
in the weighting factors for high schools. Based upon
cost information, the Committee recommends an
increase in weighting factors for two classes of
elementary schools plus a new classification for 7th
and 8th graders and a new classification for kin-
dergarten pupils. Senate Bill No. 2026 had a
weighting factor of .88 for elementary schools with
at least 200 pupils which were in districts with less
than 1,000 pupils. This classification has been
combined with those elementary schools having 100
to 199 pupils in Senate Bill No. 2026 and the new
combined classification has a weighting factor of .90.
In addition, those elementary schools in districts
with 1,000 or more elementary pupils have been
increased from a weighting factor of .92 to .95.
Applying these weighting factors to the proposed
base payment will result in the following schedule of
payments for the two years of the coming biennium:

Weighting 1st year 2nd year
Per-Pupil Payments Factor Payment Payment
Elementary Schools
OneRoomRural. ......... ... ... .. i .. 1.30 $ 806.00 $ 884.00
Kindergarten ............ . ..o, 49 303.80 333.20
Elementary less than 100in ADM . ..................... 1.00 620.00 680.00
Elementary 100t0999total ADM ...................... .90 558.00 612.00
7thand 8th GradeStudents ........................... 1.00 620.00 680.00
Total district elementary ADM 1000ormore ............. .95 589.00 646.00
High Schools
Highschoollto74in ADM ........................... 1.70 $1,054.00 $1,156.00
High school 75t0 149in ADM ... ... ... .. ... ... .... 1.40 868.00 952.00
High school 150t0549in ADM ........................ 1.32 818.40 897.60
High school ADMof 5500rmore . ...................... 1.20 744.00 816.00

The guarantee that each high school district shall
receive at least as much in total payments as it
would have received if it had the highest number of
pupils in the next lower category is continued to
avoid the situation in which a district might receive
more money if it had fewer pupils. To protect school
districts with declining enrollments by giving them
time in which to adjust, the bill provides that no
school district shall receive less in Foundation
Program payments for any year than such district
would have received based upon its enrollment the
previous school year.

The bill continues the provision allowing
proportionate payments for students enrolled in
nonpublic schools for graduation but who take
specific courses in the public schools. In addition,
the bill provides for proportionate payments to
school districts offering high school summer school
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programs provided each course offered in such
programs satisfies requirements for graduation and
comprises at least as many clock hours as courses
offered during the regular school term.

The bill provides that payments from county
equalization funds to school districts in bordering
states shall be made after subtracting the amount
realized from a 20-mill levy in the sending school
district divided by the total number of resident
pupils enrolled in the school district plus the number
of resident pupils from the district attending school
in another state. The bill also provides that in
computing tuition payments for a pupil attending in
another district, the average amount per North
Dakota resident pupil enrolled in the school district
realized from a 20-mill school district levy shall be
deducted from the amount of the Foundation
Program payment before such amount is subtracted



from the tuition payment due the admitting district.
The 1973 law provided that only the pupils who were
residents of the admitting district were counted in
this computation, and the change is intended to
provide equity for the sending districts by giving
them credit for their pupils in this computation.

The Committee recommends a formula for
transportation aid payments which will reimburse
school districts 12 cents per mile for school buses
having a capacity of 16 or fewer pupils and 23 cents
per mile plus 15 cents per day for each pupil trans-
ported for school buses having a capacity of 17 or
more. The 15 cents per day payment would not be
paid for transporting pupils to schools located in the
cities in which such pupils live.

The Committee recommends retaining the 24-mill
maximum levy established in Senate Bill No. 2026.
In addition, the Committee recommends the removal
of the 4,000 population limitation on the law per-
mitting the voters in a school district to approve
unlimited mill levies and levies of a specific number
of mills. The Committee also recommends the
deletion of the requirement that a majority of the
voters in both the incorporated and unincorporated
areas of reorganized districts must approve in mill
levy elections to provide either an unlimited mill levy
or a levy of a specific number of mills but to permit a
combined vote.

The bill recommended by the Committee does not
contain an appropriation, as this has been included
in the budget request of the Department of Public
Instruction. In addition, the bill does not contain a
statement of legislative intent concerning revenue
sharing funds, nor sections providing restrictions on
new course offerings and providing that the law will
be temporary.

Mill Levy for Transportation

The Committee recommends a bill to amend and
reenact Section 15-34.2-06 of the North Dakota
Century Code to permit any school district providing
transportation to levy a tax sufficient for such
purposes. The statute now provides for a five-mill
levy for an allowance which may be paid by school
districts instead of providing transportation for
students to attend a county agricultural and training
school or a high school in another district. The bill
deletes the obsolete language and permits the levy to
be used for optional payments permitted by another
section of law for families who provide trans-
p(;:'tai;ion for pupils living more than two miles from
school.

Kindergarten Programs
The comprehensive educational finance bill
recommended by the Committee provides for state
aid for kindergarten programs through the Foun-
dation Program. In addition, the Committee
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recommends a separate bill which would permit
school boards to establish kindergarten programs on
their own motion. A school board establishing a
kindergarten program would have the authority to
submit the question of providing a mill levy suf-
ficient to finance the program to the electors of the
school district. Any mill levies approved by the
voters would be levied until the kindergarten
program was discontinued or the school board
determined the levy was no longer necessary.

Oil and Gas Gross Production Tax
Allocations for School Districts

The Committee recommends a bill to place the
school district portion of oil and gas gross
production tax allocations in the county equalization
funds in the school districts in which the oil or gas is
produced. The amounts deposited in the county
equalization funds would then be subtracted from
the State Foundation Program payment to those
counties.

School District Tuition Payments

The Committee recommends two bills related to
school district tuition payments. One bill would
create Section 15-40.2-13 of the North Dakota
Century Code to provide for the charging of six
percent simple interest on delinquent tuition
payments from sending school districts. The bill also
provides that school districts shall remit to the
admitting district not less than one-half of the
annual tuition at the end of each semester of at-
tendance.

The second bill related to tuition payments would
amend and reenact Section 15-40.2-04 to provide
that any school district that fails to sign a tuition
agreement and fails to charge and collect tuition for
nonresident students shall forfeit Foundation
Program payments for those nonresident students
for whom tuition is not paid. This bill is intended to
remove any incentive to accept nonresident pupils in
order to qualify for additional Foundation Program
})ayments without charging tuition as provided by
aw.

School Activities Funds

The Committee recommends a bill to amend
Section 15-29-13 to require that each school district
establish an activities fund. Receipts from school
activities would be deposited in such fund and
disbursements would be made upon the signature of
the president of the school board and countersigned
by the clerk. Each superintendent would be required
to submit a monthly report to the school board on
the accounts in the activities fund. The Committee
also recommends a change in the language providing
for incidental revolving funds to remove the $3,000
limit on such funds and to permit school boards to
establish the amounts to be placed in such funds.
This bill is intended to result in the separation of



activities and general fund expenditures in order
that more accurate reports on the cost of education
will be made to the Department of Public In-
struction.

Bond Issue and Building Fund Elections
The Committee recommends two bills concerning
the vote required in school district elections. One of
these bills would amend subsection 6 of Section 21-
03-07 to change the vote required in school district
bond issue elections from 60 percent to 55 percent.
The other bill would amend Section 57-15-16 to
change the vote required to approve a school
building fund levy from 60 percent to a majority of
the electors voting on the question. This bill would
also reduce the number of votes required to
discontinue a building fund levy or change a building

fund plan from 60 percent to a simple majority.

Proportionate Payments for
Special Education Pupils

The Committee recommends a bill to amend
Section 15-59-06 to provide that students enrolled in
nonpublic schools but who are attending special
education programs in the public schools shall entitle
the public school districts to proportionate payments
in relation to the proportion of a normal school day
as such students participate in such special
education programs. The bill provides that a normal
school day shall be deemed to consist of six hours.

State School Construction Fund

The Committee recommends two bills which
affect the state school construction fund. The first
bill would amend Sections 15-60-04 and 15-60-05 to
change the maximum which may be loaned to any
district from 10 percent of the taxable valuation or
15 percent in emergencies to 20 percent of the
taxable valuation. While the present law places a
dollar limitation of $150,000 or 10 percent of the
taxable valuation in districts with over $1.5 million
up to a maximum of $400,000, the Committee
recommends that the maximum be increased to
$600,000. The Committee also recommends that the
terms of such loans be increased from 20 years to 30
years. The Committee does not recommend a change
in the rate of interest on loans which is 22 percent,
as it was concluded this is one way the State has of
assisting school districts requiring new or expanded
facilities.

The second bill recommended by the Committee
would transfer $1 million on July 1, 1975, and $1
million on July 1, 1976, from the general fund to the
state school construction fund. The total in the fund
1s approximately $9 million, and this transfer would
bring the total to about $11 million. The bill also
contains a statement of legislative intent that the
size of the fund be increased through transfers of
funds by the respective Legislative Assemblies until
the fund has a balance of $15 million.
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Although the Committee was aware that many
school districts could benefit from these changes,
one of the major reasons for these recommendations
is to assist school districts in the coal development
areas in obtaining necessary funds for expansion
projects to meet the demands of an increased student
population.

Statements of Consideration

The Committee recommends a bill to require that
a statement of consideration be filed with deeds.
Noting that there had been opposition to similar
legislation in the past based upon the viewpoint that
sales information should not have to be made public,
the Committee recommends that the person filing a
deed in the office of the register of deeds would have
the choice of either certifying on the face of the deed
the amount of full consideration paid for the
property or certifying that he has filed a report of the
full consideration paid for the property with the
State Tax Commissioner. Registers of deeds would
forward the information gathered in their offices
monthly to the Tax Commissioner. The bill contains
a penalty for willfully providing false information. In
addition, the bill provides that disclosure would not
be required in certain specified cases in which the
information would not be of much value in the sales
ratio study, including sales between family members
and sales where nonprofit organizations or govern-
mental agencies are involved.

The members of the Committee believe that this
bill will be of value in providing necessary in-
formation to assure equality of assessments, and
therefore improve the administration of the
equalization program for schools. The members of
the Committee also believe that the confidentiality of
sales information will be protected by the provision
giving persons filing deeds the option of submitting
their reports directly to the State Tax Com-
missioner.

Study of Assessment Districts

Because there are so many assessment districts
and assessors in the State, the members of the
Committee expressed the view that one of the
methods of improving the quality of assessment
information which is vitally important to the
equalization program for schools is to improve the
administration of the property tax. Suggestions
were made that consideration should be given to
changing the method of making assessments from
the township and city level to either counties or
school districts. The Committee members believe
that this matter should be explored, and therefore
the Committee recommends a concurrent resolution
calling for a study during the next interim of the
feasibility of establishing assessments of property
according to school district or other political sub-
division boundaries.



FINANCE AND TAXATION

The Committee on Finance and Taxation was
assigned three study resolutions. House Concurrent
Resolution No. 3065 directed the Legislative Council
to study methods of providing tax relief to beginning
farmers and ranchers. House Concurrent Resolution
No. 3090 called for a study of the questions of
taxation and jurisdiction concerning Indians and
non-Indians on Indian reservations. Senate Con-
current Resolution No. 4039 directed that a study be
conducted of the laws, practices, and procedures
involved with the sales, market, and productivity
studies for assessment purposes. In addition to the
studies directed by resolution, the Committee was
directed by the Chairman of the Legislative Council
to study the taxation aspects of coal development in
North Dakota and also to conduct a study of the
estate tax.

The members of the Committee on Finance and
Taxation were Representatives Richard J. Backes,
Chairman, Eldred Dornacker, Ralph Dotzenrod,
William Gackle, Alvin Hausauer, Karnes Johnson,
Theodore Lang, Bruce Laughlin, Gordon Matheny,
Arnold Nermyr, Mrs. J. Lloyd Stone, Francis
Weber, and Joe Welder; and Senators C. Morris
Anderson, Jay Schultz, and Frank Shablow.

The report of the Committee on Finance and
Taxation was submitted to the Legislative Council
at the biennial meeting of the Council held at
Bismarck. The report and recommended legislation
were adopted for submission to the Forty-fourth
Legislative Assembly by the Legislative Council in
November 1974.

COAL DEVELOPMENT TAXATION
Introduction
Upon the recommendation of the Resources
Development Committee, the Chairman of the
Legislative Council directed the Committee to
study the following areas related to the taxation
aspects of coal development:

1. Coal severance taxes.

2. Property tax aspects of coal gasification
plants.

3. Distribution of revenues, including a state
impact aid program and the possibjlity of
requiring the prepayment of taxes to meet
initial impact costs.

Severance Tax on Coal
Several bills have been introduced in recent
Legislative Sessions to impose a severance tax on
coal. Two bills on this subject were introduced in
1973. Senate Bill No. 2400 would have imposed a tax
of five cents per ton and Senate Bill No. 2416 would
have imposed a tax of five percent of the gross value
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of coal mined. The former bill was passed but was
vetoed by the Governor. In his veto message, the
Governor noted that the bill did nothing to correct
the present situation in which coal mined, sold, and
used within the State is subject to the four percent
sales tax, but coal which is shipped out of State is
exempt from that tax. Although all coal mined in the
State would have been taxed equally under that
legislation, the tax advantage on coal shipped out of
State would have remained. Senate Bill No. 2400, if
ap’?roved, would not have been effective until July 1,
1975,

In order to rectify the situation raised in the
Governor’s veto message, the Committee deter-
mined at an early stage that any severance tax
imposed should be in lieu of the sales tax. With the
inclusion of this provision, coal used in the State is
taxed at the same rate as coal shipped out of State.

The Committee discussed at length the ad-
vantages and disadvantages of severance taxes
based on value as opposed to severance taxes based
on a straight tonnage basis. Representatives of the
coal industry urged that the tax be based on a flat
sum per ton because it would be easier to compute
and, in their view, it would be more equitable since
different producers have different sales prices.
Testimony indicated that sales price differs from
month to month in some cost-plus contracts and that
different accounting methods result in different
prices. It was also noted that the sales price on new
contracts is considerably higher than on existing
contracts because of the effects of inflation on the
capital investment required to open new mines.

The main advantage to a tax based upon a
percentage of value is that the revenue generated
rises with the cost of the product, thus alleviating
any necessity to amend the law to keep up with
inflation. The price of lignite is estimated to rise
from the present average of about $2 per ton to from
$3 to $4 per ton in the next two years. Those who
favor the percentage tax believe biennial debates
over the tax rates can be avoided if the tax is tied to
the value of the product.

In order to determine whether other states which
have a severance tax based on value have had
problems in administering these taxes, the Com-
mittee directed the staff to correspond with the
states having such a tax. In the responses received,
none reported any serious problems in determining
value or in administering a severance tax on coal
based on value.

While present coal production in North Dakota is
just over seven million tons per year, there are
currently three large electrical generating plants in



the construction or planning stages which will use
North Dakota lignite. Each of these new plants will
require two million or more tons of coal per year. The
State Tax Department has estimated that coal
production in this State will approach 30 million tons
during the 1975-77 biennium. It should be em-
phasized that this estimate does not include any coal
mined for gasification purposes, as the first coal
gasification plant, if constructed, is not scheduled to
begin production until 1981.

All of the persons appearing before the Com-
mittee, including representatives of the coal in-
dustry, expressed support for the concept of a
severance tax on coal. There are, of course, dif-
ferences of opinion concerning the method of im-
posing such a tax and also on what constitutes a
“reasonable’’ rate of such a tax.

The Committee recommends a bill which would
impose a severance tax of 10 percent of the gross
value of coal mined, with a minimum tax of 25 cents
per ton. The bill defines gross value to mean the
contract sales price. In cases where the mining
company consumes the coal, or if the coal is sold for
less than market value because the contract is not an
arm’s length agreement or something other than
cash is part of the exchange, or if the operator of a
coal mine neglects or refuses to file the reports
required, the State Tax Commissioner would have
the authority to impute the value of the coal by using
the average contract sales price based on the reports
received from other companies. In determining gross
value, shipping, hauling, processing, or other
charges arising between the point of severance and
the point of sale would not be included.

The bill recommended by the Committee
provides that the severance tax would be in lieu of
sales and use taxes. Most of the administrative
provisions in the bill are similar to the provisions
found in the oil and gas gross production tax law.
However, the Committee increased the reporting
time from 30 to 45 days after the end of each calendar
quarter based upon testimony that different coal
companies use different accounting methods and
that this change would be more workable for them.

The members of the Committee recognize that it
is not intended that the severance tax bill serve to
meet the impact needs of the political subdivisions,
as the tax on real property and taxes imposed in lieu
of personal property taxes are intended to serve that
purpose. However, because some of the coal mining
areas will not have the benefit of coal development
plants, the members of the Committee decided that a
portion of the severance tax proceeds should be
returned to the political subdivisions. The bill
recommended by the Committee provides that 10
percent of the revenues collected would be allocated
to the coal producing counties in the proportion as
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the coal mined in each county bears to the total
tonnage mined in the State. The proceeds of each
county’s share would then be distributed in a manner
similar to that in the oil and gas gross production tax
law: 40 percent to the county, 45 percent to the
schools in the county based on average daily at-
tendance, and 15 percent to incorporated cities based
on population.

Fifty percent of the revenues collected would be
deposited in a special trust fund to be administered
by the Board of University and School Lands. The
purpose of the trust fund would be to replace the
non-renewable resource removed from the land. The
income from the trust fund would be deposited in the
State’s general fund, as would the remaining 40
percent of the revenues collected.

Based upon present production, the severance
tax bill would generate approximately $1.8 million
per year. However, based upon the estimated in-
crease in coal mining over the next biennium, the
revenue realized would be about $7.5 million for the
two-year period at present prices. If the price of coal
increases to an average price of $3 per ton, the
minimum tax would no longer be applicable and the
10 percent of value rate would generate about $9
million.

Taxes on Coal Development Plants

The North Dakota State Water Commission has
granted a conditional water permit to the Michigan
Wisconsin Pipe Line Company for purposes of
producing synthetic natural gas from lignite coal. In
considering the taxation aspects of this new in-
dustry, the Committee began with a review of the
existing laws which would apply. Under present
statutes, the greater portion of the investment in a
coal gasification plant would be exempt from
taxation because the machinery and equipment of
such a plant would be classified as personal
property. It was suggested that the Legislature
reclassify the machinery and equipment as real
property as has been done with the machinery and
equipment of oil and sugar refineries; but the effect
of this method would be to drastically reduce mill
levies in those political subdivisions in which the
plant is located, but would do nothing to meet the
mmpact needs of neighboring political subdivisions.
Although the Committee concentrated its attention
on the first gasification plant proposed by the
Michigan Wisconsin Company, the members were
well aware of the fact that they would be laying the
groundwork for a tax program which would apply to
many more plants if present projections for the
industry hold true. Therefore, it was necessary to
consider the effect of any tax package proposed on
future plants, many of which may be constructed
near county lines resulting in imposing impact costs
on political subdivisions which would get nothing
from the real property tax as it is now imposed.



Therefore, the members of the Committee
considered a wide variety of alternative proposals,
including several which would impose a tax in lieu of
personal property taxes. Among these possibilities
would be a privilege tax, a gross production or gross
receipts tax, an energy conversion tax, or some
combination of these alternatives.

In searching for a method to tax these plants, the
Committee considered the possibility of applying an
in lieu tax and determining the rate of the tax in a
manner similar to that used in determining the
amount of property taxes. The Committee was
particularly interested in finding a method of im-
posing a tax which would be equivalent to the tax
which would be generated if these plants were
subject to the average statewide mill levies, thus
preventing the situation in which the increase in the
tax base in the political subdivisions of situs would
result in mill levies being reduced to bare minimums.
However, Section 174 of the Constitution of North
Dakota limits the State in the property tax field to
levies which result in revenue not exceeding what
four mills on the dollar of the assessed valuation of
all taxable property in the State would raise. The
court decisions interpreting Section 174 have con-
cluded that any method of taxation based upon
assessed valuation falls within the four-mill levy
limitation.

However, the State has wide latitude in adopting
some other reasonable basis other than the value of
the property for tax purposes. The authority of the
State is limited only by the Fourteenth Amendment
to the United States Constitution. Thus, a statute
will be upheld if the classification rests upon some

_reasonable basis, is not arbitrary, and all property
within a class is treated uniformly.

Section 179 of the Constitution of North Dakota
requires that all property subject to the property tax
must be assessed locally unless it falls within the
exceptions listed in that section. The exceptions
describe public utility and transportation properties
which must be assessed by the State Board of
Equalization. Although not absolutely settled, it is
generally believed that an out-of-state wholesale
distributor of gas would not be considered a public
utility because of precedents which have required
tShat public utilities must serve the citizens of the

tate.

The Committee also considered methods of using
the property tax- base of a coal energy plant and
implementing a program of tax sharing so that
neighboring political subdivisions might be reim-
bursed for their impact cost. The Committee
reviewed the Minnesota metropolitan fiscal
disparities law, which was passed in 1971 and under
which property taxes on 40 percent of all new
commercial and industrial property would be pooled
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and distributed to all local governments in a seven-
county area defined in the law. Local mill rates
would apply to 60 percent of the increased tax base
and the other 40 percent would be pooled and subject
to the average mill rate in the seven-county area.
The Minnesota Supreme Court has just upheld the
constitutionality of this law, and in the opinion of
the Court it was said the effect of this system is to
reallocate taxes in direct relation to need and in
inverse relation to fiscal capacity.

The Committee also considered a proposal made
by representatives of Michigan Wisconsin Pipe Line
Company to create a special impact taxing district to
include any county lying within a certain radius from
an energy conversion facility. The plant, including
machinery and equipment, would be assessed within
the situs county but each county in the impact
district would be assigned a designated percentage
of the assessed value. Each county would add its
assigned portion of the facility’s assessed value to its
existing tax base and boards of county com-
missioners would serve as county impact com-
missions and would distribute funds pursuant to
budgets presented by the various political sub-
divisions.

The members of the Committee considered a
number of problems which would result if special
districts were created for coal development plants. It
was suggested that the Legislature define the
criteria to be used in drawing the boundaries of the
special taxing districts, and it was noted that the
criteria used for the first plant may very well not
work when applied to subsequent plants. Exceptions
would have to be drafted into the law to exclude
areas within the radius of the plant but inaccessible
because of physical barriers such as a body of water.
The special district proposal would require impact
commissions for each county, and a representative of
the North Dakota Association of Counties appeared
and testified that counties are not equipped to
handle these responsibilities. Perhaps the most
serious drawback to the district approach is that any
formula created by statute has an uncertain
relationship to actual impact costs. And although
the Minnesota decision would indicate the states
have the power to assign valuations outside of the
situs county, the question has never been judicially
considered in North Dakota. Because mill levies
respond to the tax base, the more any taxing
proposal is tied to the local tax base the greater the
disparities in tax treatment among the various
taxing districts in the State. Any proposal based on
the property tax would have a dramatic impact on
the State’s equalization program for schools because
of the effect the assessed valuation of a coal
gasification plant, including machinery and
equipment, would have on the tax base of the school
district and county in which it was located.



During the course of discussion of the taxation of
coal gasification plants, attention was called to the
taxation of large electrical generating plants. It was
noted that a number of plants larger than any now in
existence are either under construction or in the
planning stages. The Committee reviewed the
present statutes on the taxation of large electrical
generating plants. There are two classifications of
such plants for purposes of taxation, and the
distinction is made based upon ownership — those
owned by investor-owned utility companies are
taxed in one way and those owned by nonprofit
cooperative corporations are taxed in another way.

The electrical generating plants of investor-
owned utility companies are assessed by the State
Board of Equalization and the local taxing districts
in which the plants are located determine the
property taxes to be extended against the property
within such districts according to the mill levies
levied against all other property in such districts.
The property taxes are in addition to all other taxes
paid by corporations.

Prior to 1965, all generating plants of nonprofit
cooperative corporations were taxed according to the
provisions of Chapter 57-33 of the North Dakota
Century Code, which is the general law providing for
the taxation of rural electric cooperatives. As the
result of an interim study, cooperative generating
plants with a capacity of more than 100,000
kilowatts are now taxed according to the provisions
of Chapter 57-33.1. Although the rate of the tax is
the same, two percent of gross receipts, the tax for
the larger plants is a franchise tax rather than a
property tax and is thus applied to the entire gross
receipts, including sales out of State. The taxes
imposed by Chapter 57-33.1 are in lieu of all other
taxes on the plant, and only the land upon which the
plant is located is subject to local assessment for ad
valorem taxation purposes.

The revenues from large cooperative generating
plants are distributed according to a statutory
formula between the county and the state general
fund. The county share is then distributed as
follows: 15 percent to the incorporated cities based
upon population, 40 percent to the county general
fund, and 45 percent to the school districts based
upon average daily attendance. It was noted that the
interim Committee which originally drafted the bill
which became Chapter 57-33.1 recommended that all
large electrical generating plants be treated equally,
but that the bill was amended prior to passage to
include only such plants which are owned or operated
by nonprofit cooperative corporations.

The Committee recommends a bill to provide for
a tax for the privilege of processing or converting
coal into synthetic natural gas or electrical power in

87

a coal development plant, which is defined to include
facilities for the processing or conversion of coal from
its natural form into synthetic natural gas or elec-
trical power which normally uses or is designed to
use over 2 million tons of coal per year. The 2 million
ton limitation is placed in this definition to exclude
those existing plants which were constructed under
existing laws and which substantially serve the
needs of citizens of this State. It was also contended
that some existing plants are not economically
competitive with the larger plants now under con-
struction and will eventually be phased out. In order
to avoid including any existing plants as the result of
the construction of new units which can operate
independently of the existing units, the bill contains
language providing that each single electrical energy
generation unit shall be considered a separate plant.

The Committee recommends a rate of 10 cents on
each 1,000 cubic feet of synthetic natural gas
produced and a rate of three-tenths of one mill on
each kilowatt hour of electricity produced. The rate
on coal gasification would produce approximately
the same amount of revenue as would the machinery
and equipment of such a plant if such personal
property were subject to the same effective tax rate
on the investment for such property as one of the
larger public utility companies is presently taxed on
the valuation of its property in the State. The rate
for electrical generation plants will result in ap-
proximately the same revenue as an investor-owned
utility is now paying on the personal property of
such a plant. Because coal gasification is more ef-
ficient than electrical generatign, the rate recom-
mended by the Committee for electrical generation is
less than the rate on coal gasification. The revenue
generated from this tax on a coal gasification plant
producing 91 billion cubic feet of gas a year would be
$9.1 million, and the revenue generated on a 550
megawatt electrical generating plant, which
produces about 4 billion kilowatt hours per year,
would be $1.2 million per year.

The bill recommended by the Committee
provides that the taxes would apply to the gas or
electricity sold, thus exempting from the tax the gas
or electricity used in the process. The bill places the
burden on the producer of gas or electricity to
measure production or generation and to keep proper
records. Most of the administrative provisions in the
bill are similar to the provisions found in the oil and
gas gross production tax law.

The taxes imposed by the bill would be in lieu of
all ad valorem personal property taxes. The effect of
this language would be to exempt the personal
property of investor-owned utility plants which are
now subject to personal property taxes. The taxes
imposed would also be in lieu of the taxes imposed by
Chapters 57-33 and 57-33.1 for cooperative electrical
generating plants.



The revenue generated would be deposited in the
State’s general fund. It is the intent of the Com-
mittee that impact moneys be raised by the taxes
imposed by this bill. It should be noted that the real
property tax base of a coal development plant, in-
cluding the land, buildings, and permanent struc-
tures, would remain taxable as real property in the
county and political subdivisions of situs of each
plant.

State Impact Aid Program

The bill imposing a privilege tax on coal
development plants retains the property tax base on
the real estate as defined by law in the counties and
political subdivisions of situs. Based on experience
with the taxation of public utility and other similar
industrial plants, it has been estimated that ap-
proximately 15 percent of the valuation of a coal
gasification plant will represent real property. That
portion will then be valuable for the raising of local
moneys through the usual property tax procedures.

Woodward-Envicon, Inc., the firm which is
preparing the environmental impact statement for
the Michigan Wisconsin Pipe Line Company, has
estimated that the impact costs on local govern-
ments will be approximately $7 million to $8 million
during the period of construction of the first coal
gasification plant. It has also been projected that 80
percent of the impact will occur within a 30-mile
radius of the plant.

Based upon the information furnished to the
Committee, it appears there are two major problems
concerning impact. The first of these is the
development of a program to get the funds where
they are needed, regardless of whether the unit of
government happens to be in the same political
subdivision as the plant generating the impact costs.
The second major problem concerns timing. One of
the major problems encountered during the ABM
construction in the Langdon area concerned the
period of time between the impact and the receipt of
funds. It was recognized that, although the counties
and other political subdivisions which have plants
within their boundaries will have a substantial in-
crease in their tax bases, there will be a period of
time prior to the collection of any taxes on this
property when the local governments will require
assistance. To meet this need, the Michigan
Wisconsin Pipe Line Company has offered to prepay
taxes in regard to its proposed plant if the State
enacts suitable legislation permitting this and
providing that such taxes serve as a credit against
future taxes.

The Committee recommends a bill to provide for
a state program to reimburse political subdivisions
for impact expenditures resulting from coal
development. The bill contains a statement of
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legislative intent that reimbursement be provided for
the purpose of meeting certain extraordinary
operating and capital improvement expenditures
necessitated by the impact, particularly population
growth, resulting from coal development and the
allied industries incidental to such development. The
impact program would be limited to impacts
resulting from coal development, which is defined to
include electrical generation, coal gasification, coal
liquefaction, and the manufacture of fertilizer from
coal. All political subdivisions which have the
authority to levy taxes which could demonstrate
actual or anticipated extraordinary expenditures
caused by coal development would be eligible for
impact grants.

In order to provide maximum efficiency in the
administration of this program, the Committee
recommends that existing state agencies be used to
make recommendations in the areas of their ex-
pertise. Applications from school districts would be
filed with the Superintendent of Public Instruction,
applications for road and highways would be filed
with the State Highway Commissioner, applications
for law enforcement funds would be filed with the
Combined Law Enforcement Council, applications
for public parks and recreation purposes would be
filed with the Outdoor Recreation Agency, and
applications for funds for public hospitals, nursing
homes, water and waste treatment, and ambulance
services would be filed with the State Health
Department. Applications which would not fall
within the above-mentioned five state agencies’
functions would be submitted to the Attorney
General, who would decide which state agency
should make the recommendation based upon the
functions imposed by law upon each such agency.
Each agency would promulgate rules and regulations
to be used in making impact grants. The amount of
revenue political subdivisions received from taxes on
the real property or distribution formulas related to
the coal development industry would be taken into
consideration in making impact grants.

Each agency would have 60 days to make
recommendations on impact grants to a special
Legislative Council Coal Development Impact
Committee, which would make final decisions on
grant applications. The Coal Development Impact
Committee would consist of five members of the
Legislative Assembly appointed by the Chairman of
the Legislative Council. The Coal Development
Impact Committee would be subject to the same
rules and provisions as are other Legislative Council
committees.

There is some question as to whether a legislative
review committee violates the doctrine of separation
of powers. The State of Alaska has a Special
Legislative Oil Development Impact Review
Committee which approves grants to local govern-



ments which have been made by an Executive
Branch agency. The Alaska law was enacted in 1974
and is being challenged by the Governor of Alaska
before the Supreme Court of that state on the
constitutional issue of separation of powers. Until
that case is decided, no precedents of a similar kind
are known to exist.

The Committee members recognize that there are
many unanswered questions concerning coal
development impact. Time did not permit the in-
depth analysis which would be required to perfect a
comprehensive program to meet the demands of all
of the possible contingencies in this area. However,
the members of the Committee believe that the bill
they recommend will serve to develop a basic
program upon which can be built a more refined
program to meet the needs of this development.

The members of the Committee also recognize
that an appropriation will be required to fund the
impact grant program proposed in the bill. However,
it was recognized that more accurate information
should be available by the time this matter is con-
sidered during the Legislative Session and that the
amount to be appropriated can be decided at that
time. The Committee considered the possibility of
providing for the prepayment of taxes by coal
development companies. However, it was decided by
the Committee that it would be preferable to ap-
propriate moneys out of the general fund for initial
impact costs and that this money would later be
repaid through the taxes on the industry recom-
mended by the Committee. It was also recognized
that the severance tax on coal, if enacted in 1975 and
effective July first of that year, will bring in some
revenue to the general fund during the first biennial
period of the special impact aid program.

TAXATION ON INDIAN RESERVATIONS

House Concurrent Resolution No. 3090 directed
the Legislative Council to study the questions of
taxation and jurisdiction on Indian reservations.
Because of a number of United States Supreme
Court decisions and rulings in other states that the
authority of the states to tax Indians on reservations
is very limited, a bill was introduced in 1973 which
would have given the State Treasurer and the State
Tax Commissioner the authority to enter contracts
with the Indian tribes to collect various taxes on
reservations and to pay over to the tribes for the
tribal taxes collected. The idea behind such
legislation is that, because the State does not have
jurisdiction on the reservations to tax Indian
residents and because the Indian tribes have the
authority to impose their own taxes but do not have
the taxation machinery to collect such taxes, an
agreement under which the State collects both state
and tribal taxes should benefit both. The bill in-
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troduced in 1973, House Bill No. 1536, would have
followed the example of the State of South Dakota,
which has been collecting Indian and state taxes
under a similar agreement and then reimbursing the
tribes for their share of the taxes. Apportionment of
the tax is then made by deciding what percentage of
customers are Indian and what percentage are non-
Indian. As the state and tribal tax rates are iden-
tical, the taxes imposed on customers are uniform
and it is not necessary for the retailer to make a
decision in each case whether his customer is an
Indian or not.

On July 12, 1973, the North Dakota Supreme
Court, in the case of White Eagle v. Dorgan,
resolved any doubts which may have remained
concerning the lack of state jurisdiction on Indian
reservations. The Court said that, in the absence of
an express enactment by the Congress providing
that state law shall apply, the State may not assume
jurisdiction to impose state income taxes on Indians
living on a reservation on income earned on the
reservation without specific agreement of the tribal
members conferring jurisdiction on the state.

There was a time when the State Legislature
could have assumed jurisdiction over residents on
Indian reservations, including the power of taxation.
In 1953 Congress enacted legislation which said, in
effect, that regardless of what any Enabling Act
said, the United States consented to let the States
assume criminal and civil jurisdiction over Indians,
if the state constitutions and statutes were amended
as necessary. North Dakota’s Constitution was
amended in 1958 to permit the Legislature to accept
jurisdiction, but the necessary legislation was never
passed, although in 1963 statutes were enacted
allowing for state jurisdiction on reservations if
accepted by the Indians. The Indian tribes in North
Dakota have accepted state jurisdiction in very few
matters, and needless to say, taxation is not one of
them. In 1968, Congress withdrew the authority for
the states to assume jurisdiction without the consent
of the Indians.

The options available to the State are limited.
The State can enact legislation permitting
agreements for the collection of tribal taxes or the
State can enact legislation to enforce measures to
control bootlegging of taxable commodities from
reservations. The latter alternative, however, will do
nothing about the unequal tax treatment which
would remain because non-Indian merchants on the
reservations are under the jurisdiction of the State
and must collect sales taxes from non-Indian
customers, while Indian merchants need not collect
such taxes. Another alternative would be to urge the
tribes to accept state jurisdiction, but this is not
likely to be acceptable at this time. Still another
alternative would be to urge Congress to grant the
states authority to collect state taxes from all



persons on reservations. A fifth alternative would be
for the State to do nothing. But if nothing is done,
the tax-free islands will remain and it will be
necessary for merchants to distinguish their Indian
from their non-Indian customers for sales tax
purposes. Another danger exists that, should the
State not enter agreements for the cooperative
collection of taxes, the tribes may enact their own
taxes independent of the State and even further
place non-Indian merchants in a noncompetitive
position.

The Committee recommends a bill to authorize
agreements between the State Tax Commissioner,
the State Treasurer, and the various recognized
Indian tribes in North Dakota for the collection of
certain taxes enacted pursuant to tribal ordinances.
The bill provides that the authority would exist to
collect taxes imposed by the tribes that are similar in
nature and degree, as well as rates, to the taxes
imposed by the State. The bill also states that it is
the intent of the Legislature to discourage the
creation of tax-free islands and to make it possible
for both Indians and non-Indians on reservations to
pay taxes in equal measure as nearly as possible with
those living off of the reservations.

Because there is a boundary dispute involving
one reservation in North Dakota, it was contended
during the discussion of House Bill No. 1536 that
this legislation would be interpreted to be a
recognition of existing boundaries. Not wishing to
get involved in this dispute, the Committee included
a provision that this legislation is not a recognition
of boundaries for purposes other than the collection
and administration of taxes. A letter received from
an attorney representing some merchants in the
disputed territory said he believed this language
would meet some of the concerns of the affected
persons.

Because there is a boundary dispute involving
one reservation in North Dakota, it was contended
during the discussion of House Bill No. 1536 that
this legislation would be interpreted to be a
recognition of existing boundaries. Not wishing to
get involved in this dispute, the Committee included
a provision that this legislation is not a recognition
of boundaries for purposes other than the collection
and administration of taxes. A letter received from
an attorney representing some merchants in the
disputed territory said he believed this language
would meet some of the concerns of the affected
persons.

The minutes of the standing committee which
considered House Bill No. 1536 indicate that there
was concern that legislation of this kind would result
in additional taxes for non-Indian merchants. To
clear up any questions on this issue, the bill contains
language specifically providing that nothing in the
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bill shall be interpreted to authorize the collection of
any taxes which result in the duplication of taxes,
and that the authority granted by the bill applies
only to taxes imposed which the State does not have
the jurisdiction to impose.

The bill provides that the agreements between
the State and the tribes would provide for the ap-
portionment of any revenues collected between the
State and the tribes and for the retention by the
State of collection and administrative costs. The
tribal share of the revenues collected would be held in
trust by the State Treasurer and then transferred to
the tribes as provided in the agreements. The
collection and administrative costs would be
deposited in the state general fund, subject to ap-
propriation by the Legislature. The State’s share of
the taxes collected would be deposited in the general
fund or in the appropriate special fund, depending
upon the tax collected.

TAX RELIEF FOR BEGINNING FARMERS
AND RANCHERS

House Concurrent Resolution No. 3065 directed
the Legislative Council to conduct a study to
determine the feasibility of granting some form of
tax relief to beginning farmers and ranchers.
Although the resolution did not limit the study to
any particular type of tax, it noted the fact that
North Dakota currently provides tax exemptions for
new industries in the form of income and ad valorem
tax relief for a period of up to five years.

During both the 1971 and 1973 Legislative
Sessions, bills were introduced to provide that farms
and ranches would be eligible for the tax exemptions
provided in Chapter 40-57.1 of the North Dakota
Century Code, which is the chapter entitled “Tax
Exemptions for New Industries’’. During the 1971
Session, House Bill No. 1124 passed the House by a
vote of 73 to 23. The Senate adopted an amendment
which would have required that the exemptions
would apply only to ‘“‘new farm entities’”’ and that the
owners would have been required to live on the
p}l'emise?. The Senate then killed the bill by a vote of
17 to 27.

House Bill No. 1256 was introduced in 1973 and
would have accomplished the same thing as the 1971
bill as originally introduced. The standing House
Committee on Finance and Taxation appointed a
subcommittee to consider this legislation. The
subcommittee concentrated its efforts on the sales
tax and reported three major problems in attempting
to provide tax relief to beginning farmers:

1. There is a problem of defining a farmer or
rancher.

2. There is an additional problem of defining a
“beginning”’ farmer or rancher.



3. There is a problem determining which items
should be exempt from the sales tax.

After determing that there would not be suf-
ficient time to answer these questions during the
Session, the standing House Committee on Finance
and Taxation voted to indefinitely postpone House
Bill No. 1256 in favor of an interim study of this
matter.

As noted in the study resolution, North Dakota
presently provides a number of tax incentives for
new businesses and industries. A leasehold granted
by a city or county for a project under the Municipal
Industrial Development Act is classified as personal
property for a period of five years and is exempt from
ad valorem taxation for such period. Corporations
which have been granted property tax exemptions
are exempted from state income taxes for up to five
years upon application to the State Tax Com-
missioner.

The 1969 Legislative Assembly enacted a law
which grants property and income tax exemptions to
new industries. Cities or counties may grant partial
or complete exemption from ad valorem taxation
after receiving the approval of the State Board of
Equalization. The State Board may also approve
exemptions from state income taxes for a period of
five years provided an application is made by the
municipality on behalf of the project operator. The
ad valorem tax exemption applies only to the
valuation over and above the assessed valuation
placed upon the property for the last assessment
period before the date of the application for tax
exemption.

North Dakota law also provides for a corporate
income tax credit for certain new industries. In order
to qualify for this credit, a corporation must have
been incorporated after January 1, 1969, and cannot
be a reorganization of a previously existing cor-
poration. Foreign corporations qualifying for this
credit must have been first granted a certificate of
authority to transact business in this State after
January 1, 1969. Corporations which are receiving
any property or income tax exemption under either
the Municipal Industrial Development Act or the
law providing tax exemptions for new industries are
specifically excluded from receiving this credit. The
credit, which is provided for in Section 57-38-30.1 of
the North Dakota Century Code, is equal to one
percent of the gross expenditures for wages and
salaries in the State during each of the first three
years and one-half of one percent for the fourth and
fifth years. This credit for new industry probably
provides very little, if any, potential tax benefit for
farmers and ranchers in light of the prohibition on
corporate farming, except for cooperative cor-
porations, found in Chapter 10-06 of the Code.
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The 1973 Legislative Assembly passed a bill
which provides a real property tax exemption for
improvements to commercial buildings and struc-
tures. An improvement is defined to include the
renovation, remodeling, or alteration, but not the
replacement, of an existing building or structure for
use for commercial purposes. The exemption is for
three years and applies only to that part of the
valuation resulting from the improvements which is
over and above the previous assessment.

Any discussion of tax incentives revolves around
the three major state and local taxes — income,
sales, and property taxes. No matter which of these
three kinds of taxes is under consideration, there is a
problem of definitions. Senate Bill No. 2318, which
clarified the farm structure tax exemption, defined a
“farmer’’ as an individual who normally devotes the
major portion of his time to the activities of
producing products of the soil, poultry, livestock, or
dairy farming in such products’ unmanufactured
state and who normally receives not less than 50
percent of his annual net income from any one or
more of the foregoing activities. That legislation also
defined a ‘“‘farm’” to mean a single tract or con-
tiguous tracts of agricultural land containing a
minimum of 10 acres and which normally provides a
farmer, who is actually farming the land or engaged
in the raising of livestock or other similar operations
normally associated with farming and ranching, with
not less than 50 percent of his annual net income.

Thus, whether or not these definitions were used
to identify the persons and properties intended to be
covered by any new proposal to grant exemptions to
beginning farmers and ranchers, the question
remains as to how to adequately define a ‘‘begin-
ning’’ farmer or rancher. Unlike a new business or
industry, nearly all ‘“new’’ agricultural operations
are actually continuations of existing enterprises
under new ownership. In order to protect the tax
base of political subdivisions, the statutes providing
property tax exemptions for new industries
specifically provide that the exemption shall only
apply to the valuation over and above the assessed
valuation placed upon the property for the last
assessment period. Because farm structures and
improvements are already exempt from ad valorem
taxation, the granting of property tax exemptions to
farm and ranch real property must of necessity
remove a portion of the existing tax base for the
period of the exemption, unless, of course, the
property was previously tax exempt for other
reasons.

In addition, there is some question whether the
Legislative Assembly has the authority to grant a
real estate exemption for land except for the
property specifically exempted in Section 176 of the
North Dakota Constitution. That constitutional
provision grants the Legislature the power to



exempt personal property from taxation, and for this
purpose it defines personal property to include
buildings and improvements. In addition, Section
176 specifically provides that certain governmental
property and certain property used exclusively for
educational, religious, or charitable purposes shall
be exempt. In an opinion dated July 29, 1969, the
Attorney General noted that there is no specific
constitutional authority for the Legislature to
exempt real property from taxation and that a land
exemption could be declared unconstitutional in view
of the provisions of Section 176.

The Committee considered a wide variety of
suggestions and proposals, such as elimination of
the business privilege tax for beginning farmers and
ranchers, the exemption from sales and use taxes on
new machinery and equipment for such persons, and
various circuit-breaker tax relief plans. Under the
circuit-breaker proposals, an eligible taxpayer would
be entitled to a credit against his state income tax
liability equal to the amount by which the property
taxes on his homestead or farm exceeded a certain
percentage of his total income. Under some of these
proposals, if the amount of the credit exceeded the
amount of income taxes due, the claimant would be
entitled to a refund.

The Committee invited representatives of farm
organizations to testify on this matter and to make
suggestions. The representatives of these
organizations testified to the effect that the cost of
going into farming, and particularly interest rates,
deters many from entering farming. In fact, in-
formation presented to the Committee indicated that
interest constitutes about seven times the burden of
property taxes. One representative of a farm
organization testified that if the members of the
Committee were really - interested in helping
beginning farmers and ranchers, they should sup-
port a proposal to permit corporate farming. Others
testified that some type of new farm credit program
would be of more assistance to beginning farmers
and ranchers than any tax relief that might be
granted.

The members of the Committee expressed the
view that they were interested in assisting young
people get started in farming and ranching, but that
the evidence indicated that tax relief was not the
answer. They concluded that credit, not taxes, is the
major obstacle to new farm and ranch operations.
The Committee concluded that further consideration
should be given to some type of low interest loan
program by the appropriate groups and committees.
Because of the press of other business, the Com-
mittee’s time on this subject was limited. Although
the Committee  makes no recommendation for
legislation on this matter, a number of bills were
drafted on the circuit-breaker concept which may be
introduced by individual sponsors.
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ESTATE TAX
The Chairman of the Legislative Council directed
the Committee to review the North Dakota estate
tax and to give consideration to providing a basic
exemption similar to the $60,000 exemption
provided by the Federal Government. This matter
arose because of the effects on inflation on the

average estate in North Dakota.

Under the current law in North Dakota, there is
no minimum filing requirement for estate tax
purposes. There is an exemption of $20,000 or one-
half of the adjusted gross estate, whichever is
greater, for the surviving spouse. In addition, there
is an exemption for each child under the age of 21 of
$5,000 and an exclusion from the estate of the first
$25,000 of life insurance proceeds. The estate tax
rates range from 2 percent of the first $25,000 of the
net taxable estate to 23 percent of the excess over
$1.5 million of the net taxable estate.

In fiscal year 1974, there were 4,954 estate tax
returns filed. The total tax assessed was $3.8
million, of which $2.5 million represented the county
and city share and $1.3 million was deposited in the
State’s general fund. The statutory allocation
formula provides that 35 percent of the estate tax is
deposited in the state general fund and 65 percent is
distributed to the county. If any part of the
decedent’s property is located in a city, the city
shares in the county share on a proportionate basis
determined by a formula which uses the respective
mill levies of the city and county in which the
property is located.

Testimony before the Committee indicated that if
the State had a $60,000 basic exemption similar to
that provided by the federal law, about 3,000 of the
estates in 1974 would not have had a filing
requirement. Of the remaining returns, only 550
would have been taxable and the resulting revenue
would have been $1.6 million. If the State were to
have a basic exemption of $100,000, only 244 returns
would have been taxable in 1974 for taxes due of
about $1 million.

The members of the Committee noted that, if the
estate tax law were amended to provide a $60,000
exemption, the revenue generated would total only
about $1.6 million per year, and the county and city
share would be slightly over $1 million. The State’s
share would be less than $600,000 per year.
Representatives of the cities and counties testified
that local governments need the revenue they are
now receiving from the estate tax. Others pointed
out that, as the estate tax paid to the State is
deductible in determining the federal tax due, the
reduction or elimination of the state estate tax in-
creases theé amount of federal estate taxes. due.
However, the members of the Committee expressed
the view that something should be done to relieve



small estates from the burden of the tax, and that if
a basic exemption were enacted, the remaining
revenue would not be sufficient to justify the con-
tinuation of the estate tax. Therefore, the Committee
recommends a bill to repeal the estate tax.

ASSESSMENT OF PROPERTY

Senate Concurrent Resolution No. 4039 directed
the Legislative Council to study the laws, practices,
and procedures involved and concerned with the
sales, market, and productivity study, formerly
called the sales ratio study. The Committee heard
testimony from Tax Department officials which
indicated that there is a problem in obtaining suf-
ficient information upon which to conduct proper
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studies since the discontinuance of federal revenue
stamps. The testimony also indicated that there has
been organized resistance to providing sales in-
formation for use in conducting the study.

Because of the demands of other assignments
given to the Committee, a thorough review of this
subject was not possible. However, the members of
the Committee were aware of the study conducted by
the Committee on Education ‘“B”’ and the efforts of
that Committee to find a method of assuring the
uniform assessment of property in order to
strengthen the equalization program for schools.
Therefore, the Committee makes no recom-
mendations on this subject.



INDUSTRY AND BUSINESS "A"

The Committee on Industry and Business “A”
was assigned two study resolutions. Senate Con-
current Resolution No. 4023 directed a study to be
conducted of the North Dakota workmen’s com-
pensation laws and program, its administration,
related safety programs, and the workmen’'s com-
pensation reserve fund, and House Concurrent
Resolution No. 3074 directed a study of the
feasibility of state implementation of the Federal
Occupational Safety and Health Act. In addition to
the studies directed by resolution, the Committee
was authorized by the Chairman of the Legislative
Council to consider the interest rate situation faced
by North Dakota financial institutions.

The members of the Committee on Industry and
Business ‘““A” were Senators Richard Goldberg,
Chairman, Emil Kautzmann, and Duane Mutch; and
Representatives John Gengler, Brynhild Haugland,
Harley Kingsbury, Richard Kloubec, Eugene
Laske, Edward Metzger, Michael Timm, and
Francis Weber.

The report of the Committee on Industry and
Business ‘‘A” was submitted to the Legislative
Council at the biennial meeting of the Council held at
Bismarck. The report and recommended legislation
were adopted for submission to the Forty-fourth
Legislative Assembly by the Legislative Council in
November 1974.

WORKMEN’S COMPENSATION STUDY
The North Dakota Workmen’s Compensation
Act was enacted in 1919 for the purpose of assuring
an employee injured in the course of employment
prompt payment of benefits regardless of fault and
to the exclusion of other civil actions and remedies.

The Act is administered by the Workmen’s Com- .

pensation Bureau and an employer subject to the
Act must be insured through the State Workmen'’s
Compensation Fund. The Bureau administers the
Fund, determines premium rates for various em-
ployment classifications, and assesses and collects
premiums.

The study directed by Senate Concurrent
Resolution No. 4023 involved the entire workmen’s
compensation program and was divided into three
subject areas — the status of the Workmen’s
Compensation Fund; an examination of the ex-
clusive fund concept; and program coverage.

Status of the Fund
The Workmen's Compensation Fund is
established to provide for the expenses of ad-
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ministration of the Workmen’s Compensation
Bureau, payment of workmen’s compensation, and
maintenance of adequate reserves and surplus to
maintain solvency.

The actuarial consulting firm for the Workmen'’s
Compensation Bureau, Watson-Hill Co., was
requested to provide information on the Fund.
Watson-Hill Co. emphasized that the legislative
mandate in establishing the workmen’s com-
pensation program was that individuals injured
during their employment would be provided ‘‘sure
and certain’ relief through the maintenance of an
adequate reserve to meet estimates of future out-
standing liabilities. When the Fund was first
established, a statutory reserve was created through
designation of 10 percent of the premium collections
until a reserve of $50,000 was attained and then
designation of five percent of the premium collec-
tions until a sufficient reserve was determined to
exist in 1961. In addition to the present statutory
reserve of $2.2 million, allocated reserves are
maintained for liabilities, contingencies, and claims,
the amount of which depends upon estimates of the
nature and extent of the compensable injury to every
claimant.

Watson-Hill Co. indicated that sufficient
reserves exist within the Workmen’s Compensation
Fund, but favored reinstatement of the statutory
reserve allocations for ‘a period of time in order to
increase the reserve to cover increased benefit levels
and offset the effects of inflation on program
operations.

Exclusive fund concept

Since its inception in 1919, the workmen’s
compensation program has operated under an ex-
clusive fund concept where employers subject to the
Act are required to obtain workmen’s compensation
coverage through the Workmen’'s Compensation
Fund. Six states have exclusive workmen’s com-
pensation funds, 28 states operate under optional
workmen’s compensation fund systems where
employers may obtain workmen’s compensation
coverage either by self-insurance or through a state
fund or private insurance carriers, and the remaining
states rely exclusively on self-insurance or private
insurance carriers.

Representatives of the American Mutual In-
surance Alliance and the American Insurance
Association were invited to present testimony
concerning the feasibility of initiating any change in
the present system in North Dakota. Both
organizations favored the establishment of an op-



tional fund system to allow the employer the choice
of obtaining workmen’s compensation coverage
through either private insurance carriers or the
Workmen's Compensation Fund and indicated that
change from the exclusive fund concept to an op-
tional fund system would introduce competition into
the program so as to allow employers to choose the
best method of providing workmen’s compensation
coverage, whether through the State Fund or
through private carriers with their various
programs.

In addition to insurance industry represen-
tatives, officials of the Oregon and Colorado work-
men’s compensation funds were invited to describe
the operation of their optional fund systems.

In 1965 Oregon changed from an exclusive fund
concept to an optional fund system allowing em-
ployers to self-insure or obtain workmen’s com-
pensation coverage through either the State Ac-
cident Insurance Fund or private carriers. The
Oregon State Accident Insurance Fund reported the
changeover from an exclusive fund concept to an
optional fund system resulted in increased cost in
providing and obtaining workmen’s compensation
coverage due to the additional expense factors not
present under an exclusive fund such as acquisition
costs, regulatory costs, and profits.

The effect from the additional operational costs
arising from an optional fund system is the influence
on the workmen’s compensation premium level. Base
rates are determined from the experience of all in-
surance carriers operating within Oregon. Reports
on premiums, payrolls, and losses, all by em-
ployment classification, are sent to the National
Council on Compensation Insurance which computes
employment classification base rate levels and
recommends their adoption by the carriers. Any
differences in net cost to employers arise from the
amount of dividends returned to the policyholders
from the individual carriers.

The workmen’'s compensation base rate
(premium dollar) comprises two items — delivery
system costs and insurance system costs. Delivery
system costs include workmen’s compensation
benefits paid to injured employees, related medical
and legal costs incurred through final disposition of
the claim, and operation of an appeals system.
Insurance system costs are the costs of operating the
insurance program. Prior to the changeover in 1965,
the portion of the workmen’s compensation base rate
in Oregon charged to delivery system costs was 90
percent and the portion charged to insurance system
costs was 10 percent, while after the changeover the
portion of the base rate intended to be charged to
delivery system costs is 58.8 percent and the portion
intended to cover insurance system costs is 41.2
percent.
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The actual experience of the Oregon State Ac-
cident Insurance Fund since the changeover is a 71.8
percent return of the premium dollar in benefits to
injured employees, a 16.1 percent return as
dividends to policyholders, and a 12.1 percent
retention to cover operating costs. Over the same
period of time, private insurance carriers returned
68.4 percent of the premium dollar as benefits,
returned 8.4 percent as dividends to policyholders,
and retained 23.2 percent to cover operating costs.

Another factor in the additional operational costs
caused by the changeover from an exclusive fund
concept to an optional fund system involved the
establishment of separate agencies to administer the
workmen’s compensation program and to provide
workmen’s compensation coverage. In Oregon, the
Workmen’s Compensation Board administers the
workmen’s compensation law and the State Accident
Insurance Fund operates as an insurance company in
providing workmen’s compensation coverage.

Of the states within the midwest region having
employment classifications and conditions similar to
North Dakota, Colorado had the only long-time
established optional fund system. The Colorado
State Compensation Insurance Fund was
established with the inception of the Colorado work-
men’s compensation program in 1915 for the primary
purpose of providing high-risk employers the op-
portunity to obtain the required workmen’s com-
pensation coverage where private insurance carriers
may refuse to provide coverage.

The method for determining workmen’s com-
pensation base rates in Colorado is substantially
identical to the method used in Oregon. Reports on
premiums, payrolls, and losses, all by employment
classification, are sent to the National Council from
all carriers operating within Colorado. Employment
classification base rates are computed by the
National Council and are recommended for adoption
within Colorado. However, in contrast to Oregon,
any differences in net cost to employers arise from
the use of a premium discount plan by the State
Compensation Insurance Fund.

In Colorado, the workmen’s compensation base
rate is intended to provide 60 percent of the premium
for losses and 40 percent of the premium for expenses
and administration. The actual experience of the
Colorado State Compensation Insurance Fund for
the period of 1968-72 indicated that 72.7 percent of
the premium dollar is returned in benefits to injured
employees, 8.4 percent is returned as dividends to
policyholders, 10.4 percent is retained to cover
administrative expenses, and 8.5 percent is retained
as reserves. Over the same period of time private
insurance carriers returned 61 percent of the
premium dollar as benefits to injured employees.



As was the case in Oregon, two agencies are
involved in workmen'’s compensation in Colorado —
the Colorado State Compensation Insurance Fund
underwrites workmen’s compensation insurance,
while the Colorado Division of Labor administers the
workmen’s compensation program.

Substantial reference was made to the normal 60-
40 assumption where private insurance carriers are
allowed to write workmen’s compensation coverage
in optional fund states. This assumption is that out
of each workmen’s compensation premium dollar
collected, 60 percent is returned in the form of
benefits to injured employees and 40 percent is
retained by the insurer to cover administrative costs,
provide profits, and allow some dividends to the
employer-policyholder. This assumption was
generally supported by the experience of the Oregon
State Accident Insurance Fund and the Colorado
State Compensation Insurance Fund. In contrast to
this assumption was the experience of the North
Dakota Workmen’s Compensation Fund. Since the
inception of the North Dakota workmen’s com-
pensation program in 1919, $1.07 in benefits to
injured employees has been provided for every $1.00
collected in workmen’s compensation premiums, and
for the last biennium, the administrative cost of the
North Dakota Workmen’s Compensation Fund was
7.8 percent of premium collections. While the
amount of benefits along with administrative costs
exceed premium collections, the difference is made
up through the use of income earned on investment
of the reserves maintained within the Fund.

The effects of authorizing private insurance
carriers to write workmen’s compensation insurance
in North Dakota are difficult to predict, but in-
dications are that administrative costs of operating
the North Dakota Workmen’s Compensation Fund
would rise in comparison to the amount of premiums
collected. While competition would become an aspect
of operation of the Fund, the amount of total work-
men’s compensation premiums available in North
Dakota is relatively small in comparison to other

states, and the Committee believes introduction of a
competitive factor would not result in further ef-
ficiency in the existing system.

Program Coverage
In the Occupational Safety and Health Act of
1970, the United States Congress declared that:

“the vast majority of American workers, and
their families, are dependent on workmen’s
compensation for their basic economic security
in the event such workers suffer disabling
injury or death in the course of their em-
ployment. . .(but). . .in recent years serious
questions have been raised concerning the
fairness and adequacy of present workmen’s
compensation laws. . .”

For these reasons, Congress established the
National Commission on State Workmen’'s Com-
pensation Laws to evaluate state workmen’s
compensation laws to determine if such laws provide
an adequate, prompt, and equitable system of
compensation.

Based upon its evaluation of state workmen’s
compensation programs, the National Commission
issued a report containing 84 recommendations for a
modern workmen’s compensation program. All 84
recommendations were reviewed by the Committee
and compared with the existing North Dakota work-
men’s compensation program. In that a very broad
area was involved, with a suggested timetable for
full compliance with all of the recommendations
extending to 1981, primary evaluation and con-
sideration of the report of the National Commission
was concentrated on 19 recommendations described
by the National Commission as essential for com-
pliance by the states by July 1, 1975.

The following table presents a comparison
between the 19 essential recommendations with the
existing provisions of the North Dakota workmen’s
compensation program:

NATIONAL COMMISSION RECOMMENDATION

Coverage by workmen’s compensation laws be
compulsory and no waivers be permitted.

Employers not be exempted from workmen’s
compensation coverage because of the number of
their employees.
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EXISTING PROGRAM

It is unlawful for any person to employ anyone in a
hazardous employment without securing workmen'’s
compensation coverage and any agreement by the
employee to waive his rights under workmen’s
compensation is prohibited.

No exemptions to workmen’s compensation coverage
are based upon the number of employees.



NATIONAL COMMISSION RECOMMENDATION
A two-stage approach to the coverage of farm
workers. First, as of July 1, 1973, each agricultural
employer who has an annual payroll that in total
exceeds $1,000 be required to provide workmen'’s
compensation coverage to all of his employees.
Second, as of July 1, 1975, farm workers be covered
on the same basis as all other employees.

As of July 1, 1975, household workers be covered
under workmen'’s compensation at least to the extent
they are covered by Social Security.

Workmen’s compensation coverage be mandatory
for all government employees.

There be no exemptions for any class of employees,
such as professional athletes or employees of
charitable organizations.

All states provide full coverage for work-related
diseases.

There be no statutory limits of time or dollar amount
for medical care or physical rehabilitation services
for any work-related impairment.

The right to medical and physical rehabilitation
benefits not terminate by the mere passage of time.

An employee or his survivor be given the choice of
filing a workmen’s compensation claim in the State
where the injury or death occurred, or where the
employment was principally localized, or where the
employee was hired.

Subject to the State’s maximum weekly benefit,
temporary total disability benefits be at least 66%5
percent of the worker’s gross weekly wage.
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EXISTING PROGRAM
Agricultural employment is exempted from com-
pulsory coverage of workmen’s compensation.

Domestic service employees and employees whose
employment is both casual and not in the course of
the business of the employer are exempted from
compulsory coverage of workmen’s compensation.

All employees of the State and its political sub-
divisions, including elective and appointed officials,
are covered by mandatory workmen'’s compensation
coverage.

Clergymen and employees of religious organizations
engaged in the operation, maintenance, and conduct
of a place of worship are exempted from compulsory
coverage of workmen’s compensation.

Any disease which is fairly traceable to the em-
ployment, except ordinary diseases of life to which
the general public is exposed unless the disease
follows as an accident to, and its inception is caused
by employment, is fully compensable under work-
men’s compensation coverage.

During the period of disability, the employee is
furnished such medical, surgical, and hospital
service and supplies as the injury may require. For
permanent partial disability, the workmen’s com-
pensation fund provides such equipment, training,
or education as may be necessary to rehabilitate the
individual. However, no compensation is paid for a
disability of less than five days.

Same as above.

The Workmen’s Compensation Bureau is authorized
to enter into agreements with workmen’s com-
pensation agencies of other states relating to con-
flicts of jurisdiction and the rights of an injured
employee shall be determined pursuant to such
agreements.

Temporary total disability compensation equals 60
percent of the average weekly wage in the State, and
an additional sum of $5 per week for each dependent
child is paid to the disabled employee, however, the
combined compensation and dependency award may
not exceed the net wage, after deductions for taxes,
earned by the claimant at the time of the injury.



NATIONAL COMMISSION RECOMMENDATION

As of July 1, 1973, the maximum weekly benefit for
temporary total disability be at least 66%3 percent
of the state’s average weekly wage, and as of July 1,
1975, the maximum be at least 100 percent of the
State’s average weekly wage.

Temporary or permanent total disability benefits be
paid for the duration of the worker’s disability, or for
life, without any limitations as to dollar amount or
time.

Subject to the State’s maximum weekly benefit,
permanent total disability benefits be at least 66%3
percent of the worker’s gross weekly wage.

As of July 1, 1973, the maximum weekly benefit for
permanent total disability be at least 66%4 percent
of the State’s average weekly wage, and as of July 1,
1975, the maximum be at least 100 percent of the
State’s average weekly wage.

The definition of permanent total disability used in
most states be retained (permanent impairment that
makes it impossible for a worker to engage in any
substantial gainful activity for a prolonged period).
However, in those few states which permit the
payment of permanent total disability benefits to
workers who retain substantial earning capacity, our
benefit proposals be applicable only to those cases
which meet the test of permanent total disability
used in most states.

Subject to the State’s maximum weekly benefit,
death benefits be at least 66% percent of the
worker’s gross weekly wage.

As of July 1, 1973, the maximum weekly death
benefit be at least 66% percent of the State’s
average weekly wage, and as of July 1, 1975, the
maxium be at least 100 percent of the State’s
average weekly wage.

Death benefits be paid to a widow or widower for life
or until remarriage, and in the event of remarriage
two years benefits be paid in a lump sum to the
widow or widower. Also, the benefits for a dependent
child be continued at least until the child reaches age
18, or beyond such age if actually dependent, or at
least until age 25 if enrolled as a full-time student in
any accredited educational institution.

EXISTING PROGRAM
Same as above.

Temporary or permanent total disability benefits are
paid during the disability.

Permanent total disability compensation equals 60
percent of the average weekly wage in the State, and
an additional sum of $5 per week for each dependent
child is paid to the disabled employee; however, the
combined compensation and dependency award may
not exceed the net wage, after deductions for taxes,
earned by the claimant at the time of the injury.

Same as above.

Total disability has been judicially defined to mean
an injury disabling an employee from engaging in
the type of labor in which he was engaged at the time
of his injury and any other kind of employment
which he is qualified to perform and thus making the
employee unable to procure and retain employment.

Death benefits are paid to the surviving spouse in
the amount of $43.50 per week, along with a
dependent’s benefit of $7 per week is paid per child.

Same as above.

Death benefits are paid to a widow or dependent
widower until her or his death or remarriage and
dependent’s benefits are paid until the child dies,
marries, reaches the age of 18, or becomes capable of
self-support. In the event of remarriage, two years’
benefits are paid in a lump sum to the widow.




The 19 recommendations include six recom-
mendations in two cost areas — temporary and
permanent total disability benefits and death
benefits. A change in temporary and permanent
total disability benefits from the existing 60 percent
of the State’s average weekly wage formula to a
formula based upon 6624 percent of the employee’s
wage, with a maximum benefit not to exceed 100
percent of the State’s average wage, would result in
a projected 14 percent increase in workmen's
compensation premiums. This projected 14 percent
increase could be reduced to 12 percent with an
elimination of the present $5 per week additional
allowance for each dependent child. A change in
death benefits from the present $43.50 per week to a
formula based upon 6624 percent of the employee’s
gross weekly wage, subject to a maximum of 100
percent of the State’s average weekly wage, would
result in a projected 51 percent increase in work-
men’s compensation premiums. Therefore, adoption
of all six recommendations pertaining to temporary
and permanent total disability benefits and death
benefits would result in a projected 65 percent in-
crease in workmen’s compensation premiums.

Substantial concern was expressed over the
proposed federal legislation, sponsored by U.S.
Senators Harrison Williams and Jacob Javits and
known as S. 2008, which would require the states to
comply with all 84 recommendations of the National
Commission by January 1, 1975, Failure by a state
to comply with the requirements of S. 2008 would
result in the application of the federal
Longshoremen’'s and Harbor Workers’ Com-
pensation Act within the state.

Due to the possibility of federal preemption in the
area of state implementation and administration of
workmen’s compensation the Committee
unanimously passed a resolution referring to the
express recommendations of the National Com-
mission against federal administration of workmen’s
compensation as a substitute for state programs and
in favor of allowing states a reasonable period of time
in which to comply with the recommended standards
for a modern workmen’s compensation program and
urging Congress to defeat S. 2008.

As the study of the workmen’s compensation
program progressed, several suggestions were
received for improvements in the program. The
suggestions primarily concerned the extent and
amount of workmen’s compensation coverage and
included: full implementation of the recom-
mendations of the National Commission, with at
least implementation of the essential recom-
mendations by 1975; removal of the agricultural
employment exemption from mandatory workmen’s
compensation coverage; elimination of the $3,600
payroll limitation and utilization of the gross payroll
for determining workmen’s compensation benefits
established when benefit levels were lower than
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existing levels; establishment of a second injury
fund; and establishment of an advisory council to aid
the Workmen’s Compensation Bureau in for-
mulating policies in administration of the program:

Recommendations

With regard to the extent of mandatory work-
men’s compensation coverage, the Committee
recommends two bills. One bill would remove the
present exemption of agricultural employment from
mandatory workmen’s compensation coverage, with
special provision being made to exclude from
mandatory agricultural coverage farmers or em-
ployees of farmers who work on an exchange basis
for another farmer, relatives of the farmer, and
wards or dependents living with the farmer unless
the farmer notifies the Bureau and pays a premium
for such coverage. The other bill would remove the
present exemption of members of the clergy and
employees of religious organizations engaged in the
operation, maintenance, and conduct of a place of
worship from mandatory workmen’s compensation
coverage.

With regard to the amount of workmen’s com-
pensation benefits, the Committee recommends a bill
which would change the present formula for
determining temporary or permanent total disability
benefits from 60 percent of the average weekly wage
in the State to a formula based upon the weekly wage
of the claimant. The recommended benefit formula is
66 %5 percent of the weekly wage of the claimant,
subject to a minimum of 60 percent and a maximum
of 100 percent of the average weekly wage in the
State. The recommended benefit formula provides
that compensation would be proportional to the lost
remuneration of the employee so that a worker’s
benefit would be based on earnings before the
disability. The minimum and maximum provisions
in the recommended benefit formula ensure that low-
wage workers would not receive less compensation
than is allowed under the present benefit formula
and that while workers would receive improved
benefits, the benefits are subject to a maximum
commensurate with the 1975 level recommended by
the National Commission.

The Committee also recommends a bill to
establish an advisory council to the North Dakota
Workmen’s Compensation Bureau. The advisory
council would consist of seven members composed of
an equal number of employer representatives and
employee representatives and one or more
representatives of the public. The purpose of the
advisory council would be to aid the Bureau in
formulating policies and discussing problems related
to the administration of the Bureau.



OCCUPATIONAL SAFETY AND HEALTH ACT
STUDY

In 1970, Congress passed the Occupational
Safety and Health Act (OSHA) for the purpose of
assuring so far as possible every working person in
the Nation safe and healthful working conditions.
The Act provides for the establishment of nation-
wide occupational safety and health standards to be
administered by the U.S. Department of Labor.
However, the Secretary of Labor is authorized to
enter into an agreement with a state under which the
state would be permitted to enforce occupational
safety and health standards under an approved state
plan for the establishment and enforcement of job
safety and health standards at least as effective as
federal standards.

On March 16, 1971, Governor William L. Guy
designated the Workmen’s Compensation Bureau as
the agency responsible for administration of OSHA
in North Dakota. The Bureau then received federal
funds for the development of a state plan, developed
the North Dakota Development Safety and Health
Plan in accordance with OSHA requirements, and
submitted the plan to the Secretary of Labor for
approval. In February 1973, North Dakota became
the sixth state to obtain approval of its plan by the
Secretary of Labor; however, the legal status of the
administration of the plan by the Workmen’s
Compensation Bureau depended upon passage of
Senate Bill No. 2115 by the 1973 Legislative
Assembly. As the result of the indefinite post-
ponement of the bill by the House, House Con-
current Resolution No. 3074 was passed, directing a
study of the feasibility of state implementation of
OSHA.

Present Status Under OSHA

Administration of OSHA is by the U.S.
Secretary of Labor on a regional basis, with North
Dakota in a six-state region comprised of Colorado,
Montana, North Dakota, South Dakota, Utah, and
Wyoming. To date, the staffing of the regional office
has been limited due to a ‘‘wait and see”’ approach to
determine the progress of the states in adopting
state plans. However, with the indefinite post-
ponement of the enabling legislation by the 1973
Legislative Assembly, the inspection staff of the
regional office will eventually be increased to
adequately handle safety inspection activities within
North Dakota. The Occupational Safety and Health
Administration reported that an additional 20
personnel would be required by the regional office for
these inspection activities within the State; however,
as of 1973 only nine safety inspectors were available
to administer OSHA within North Dakota and
South Dakota.

Another method utilized in federal ad-
ministration of OSHA is to contract with the State
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for inspection personnel. Under this method, state
personnel are utilized and trained by the regional
office for the purpose of enforcing the provisions of
OSHA. However, the regional office has not con-
tracted with the State of North Dakota for the
utilization of state personnel because of the apparent
rejection by the 1973 Legislative Assembly of federal
funding of any safety inspection program.

Safety inspections under OSHA are presently
conducted by personnel employed by the U.S.
Department of Labor. Under OSHA, an employer is
required to be cited and fined for serious hazards,
but for non-serious hazards fines are discretionary,
with only 50 percent of the non-serious hazards being
fined under present administration. Since the
initiation of safety inspections in North Dakota
under OSHA, there have been 1,317 safety in-
spections in the State. For the 12-month period
ending September 1974, there were 836 safety in-
spections with a total of 4,026 violations of a serious
and non-serious nature.

Operation Under State Implementation

Federal funds are provided on a 50-50 matching
basis as encouragement for states to develop plans
for state implementation of OSHA. Twenty-three
states have received Department of Labor approval
of state occupational safety and health plans, and 19
of those states have received legislative approval of
state implementation. In this region, Colorado,
Utah, and Wyoming have implemented state oc-
cupational safety and health plans.

Under the plan developed by the Workmen'’s
Compensation Bureau, employers in North Dakota
would have been placed in three classes with the
number of inspections varying in each class. The
safety staff of the Bureau would have been expanded
to 22 personnel and the estimated cost of ad-
ministration of the plan by the Bureau was $592,000
per biennium in contrast to the present $120,000 per
biennium funding of state safety personnel.

In addition to considering the proposal for state
implementation of OSHA by the Workmen’s
Compensation Bureau, consideration was also given
to the implementation of OSHA by the State Labor
Department. While implementation of the Act would
require the state to comply with requirements and
guidelines of the U.S. Department of Labor, the type
of agency involved in administering a state plan
could result in variations in administration and
funding requirements. Under the State Labor
Department’s proposal, the state would have been
geographically divided into three inspection areas.
The eastern area would have four inspectors, the
central area would have two inspectors, and the
western area would have two inspectors. The
proposal of the State Labor Department was
estimated to require $654,500 per biennium.



Operation Without State Implementation

At the present time, administration of OSHA in
North Dakota is by the U.S. Department of Labor.
The Department of Labor, through its regional
office, administers OSHA and conducts safety in-
spections of employers within the state. In addition
to federal inspections under OSHA, the Workmen’s
Compensation Bureau has a safety department of six
safety inspectors who conduct minimum safety
inspections and administer the State Safety Act to
political subdivisions, which are not under the
coverage of OSHA. In addition, the Bureau is
presently providing a consulting service through
which an employer can request the Bureau to make a
courtesy inspection in order to aid the employer in
determining what needs to be done to comply with
OSHA requirements. The Bureau also conducts
safety programs for employers and employees and
aids in interpreting OSHA regulations for em-
ployers.

Conclusion

Testimony presented to the Committee indicated
that even under state implementation of OSHA,
there would be a constant revision of state
regulations and standards to comply with federal
regulations and standards as promulgated and
revised by the U.S. Department of Labor. In ad-
dition, any criticism of regulations promulgated by
the State in order to comply with federal
requirements would be unduly directed towards the
state administering agency, where, in fact, the
regulations and standards would be primarily
established by the U.S. Department of Labor.

Under the timetable for state implementation of
OSHA, safety inspections by federal inspectors
would continue for at least three years. In addition
to the continuation of federal inspections, the
courtesy inspection service provided by the Work-
men’s Compensation Bureau to employers to aid in
promoting safety and reducing the possibility of
noncompliance with OSHA requirements would
probably have to be discontinued if the Workmen’s
Compensation Bureau were to implement a state
occupational safety and health plan.

Finally, the cost of state implementation of an
occupational safety and health plan would amount to
an additional $176,000 per biennium over the present
funding of state safety personnel. Therefore, the
Committee makes no recommendation for state
implementation of the Federal Occupational Safety
and Health Act and goes on record as being opposed
to state implementation of the Act.

INTEREST RATE SITUATION
Although no study resolution had been assigned
to the Committee on Industry and Business “A”
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concerning the interest rate limitations on deposits
in North Dakota financial institutions, the problem
faced by financial institutions as a result of interest
rate limitations on deposits became apparent early in
the biennium. In order to study the problem faced by
financial institutions, the Chairman of the Com-
mittee on Industry and Business ‘“‘A’”’, in accordance
with Legislative Council rules, obtained permission
from the Chairman of the Legislative Council to
consider this problem for the purpose of recom-
mending appropriate legislation.

The Problem

In 1973, the Board of Governors of the Federal
Reserve System promulgated new regulations
concerning the maximum interest rates payable by
member banks of the Federal Reserve System on
time and savings deposits. The effect was to
authorize financial institutions to pay interest rates
substantially higher than previously thought were
necessary to attract investment capital. A problem
arose in North Dakota, however, because a 1931
statute (NDCC Section 6-03-63) prohibits financial
institutions from paying interest rates greater than
six percent per annum on time deposits. Although
federal regulations authorize higher interest rates,
financial institutions are limited by interest rate
maximums of the states within which the in-
stitutions operate. Thus, North Dakota financial
institutions began experiencing a withdrawal of time
deposits by depositors who sought to obtain the
more favorable interest payments through other
types of investments, from financial institutions in
other states, and from savings and loan associations
in North Dakota.

Testimony presented to the Committee from
representatives of the financial industry in North
Dakota indicated that the issue concerns borrowers
and savers in that the two statutes directly involved
relate to the maximum interest rate payable on
deposits and the maximum interest rate chargeable
on loans. NDCC Section 47-14-09 establishes the
maximum interest rate on loans at three percent
higher than the maximum interest rate payable on
deposits (established by NDCC Section 6-03-63). It
was noted that North Dakota is the only State which
restricts the interest rate on time deposits in com-
mercial banks to a maximum of six percent per
annum.

The problem faced by financial institutions in
North Dakota is compounded by the fact that
Minnesota and South Dakota do not establish a
specific interest rate maximum on deposits.
Therefore, North Dakota financial institutions close
to the border of these states are experiencing a
substantial withdrawal of deposits. Statistics
presented to the Committee indicated that deposits
in North Dakota commercial banks increased only
5.3 percent in 1973, while Minnesota bank deposits



increased 10.2 percent, South Dakota bank deposits
increased 15.6 percent, and Montana bank deposits
increased 10 percent. Of special importance were the
statistics relating to the financial institutions in the
“twin”’ cities of Grand Forks-East Grand Forks,
Fargo-Moorhead, and Wahpeton-Breckenridge.
Deposits in Grand Forks banks increased 7.7 per-
cent, while deposits in East Grand Forks banks
increased 20.9 percent; deposits in Fargo banks
increased 1.8 percent, while deposits in Moorhead
banks increased 20.8 percent; and deposits in Wah-
peton banks increased 9.2 percent, while deposits in
Breckenridge banks increased 30.5 percent.

The problem of withdrawal of deposits is not only
faced by institutions in cities on the border of the
State. Testimony was presented to the Committee
that financial institutions insulated from the North
Dakota border are also experiencing withdrawal of
deposits. Much of the deposits of the financial in-
stitutions are being placed in savings and loan
associations due to the difference in the interest rates
that can be paid between savings and loan
associations and financial institutions and thus
preventing the normal competition for such deposits.
While such a transfer of funds between institutions
in the State does not decrease the amount of funds
available on the local market, savings and loan
associations are not authorized to make other than
real estate or real estate-related loans, and therefore
funds for other types of loans are not available from
the financial institutions.

It was emphasized that money is a commodity,
and although attempts are made, laws cannot be
passed to prevent its flow to where the best rate is
offered, without regard to state boundaries. It was
urged that the State should take cognizance of the
leadership the Federal Reserve System plays in the
money market and should follow the monetary pol-
icy decisions established by the Federal Reserve
System. If interest rates on deposits are maintained
at an artificially low level, the result is a lack of
availability of loanable funds in North Dakota,
whereas the establishment of a reasonable interest
rate maximum on deposits should not reduce the
availability of loanable funds.
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Recommendation

The Committee recommends a bill amending the
present statutory sections limiting the amount of
interest payable on time deposits and the amount of
interest chargeable on loans. The Committee
determined that the present three percent dif-
ferential between the maximum interest rate payable
on time deposits in financial institutions and the
present maximum interest rate chargeable on loans
should be maintained. Recognition was also given to
the dominant role the Federal Reserve System plays
in economic policy in the United States.

Section 1 of the bill prohibits a state banking
association from paying interest on deposits at rates
greater than authorized by the State Banking Board,
which shall not exceed applicable maximum rates of
interest established by the Federal Reserve System.

At the present time, maximum interest rates

established by the Board of Governors of the Federal
Reserve System are as follows:

Time deposits of less than $100,000

30-90-day maturity . .............. 5 percent
90-day, 1-year maturity.......... 52 percent
1-year-30 months’ maturity .. ...... 6 percent
30 months’ or more maturity .. ... 6Y2 percent

Time deposits of $1,000 or more
with a maturity of 4 years

202 g 14 1) o -3 7Y percent
Time deposits of $100,000 or
more............. no interest rate maximum

Savingsdeposits .................. 5 percent

Section 2 of the bill establishes the maximum in-
terest rate chargeable on loans at no more than
three percent higher than the maximum interest
rate payable on time de;s)osits maturing in 30 months
as authorized by the State Banking Board under

Section 1 of the bill.

The Committee emphasizes the importance of its
recommendation for early action on the interest rate
limitations on deposits and an emergency clause is
provided in Section 3 of the bill so action taken by
the Legislative Assembly will be effective upon
passage and approval of the bill.



INDUSTRY AND BUSINESS '"B"

The Committee on Industry and Business “B”
was assigned one study resolution. House Con-
current Resolution No. 3056 directed the Legislative
Council to study and review statutes relating to
labor laws in the public and private sector of North
Dakota’s economy.

The members of the Committee were
Representatives Charles Herman, Chairman, A. G.
Bunker, L. E. Garnas, John F. Gengler, Clayton
Lodoen, Ed Metzger, Charles Orange, Anna Powers,
and Malcolm Tweten; and Senators C. Morris
Anderson, Chuck Goodman, and J. Garvin
Jacobson.

The study as directed by the resolution involved
a very broad area of the law, and after hearing
proposals for areas of study, the Committee
narrowed the scope of the study to three areas —
Labor Commissioner proposals, agricultural em-
ployment relations, and public employment
relations.

The report of the Committee on Industry and
Business ““B” was submitted to the Legislative
Council at the biennial meeting of the Council held at
Bismarck. The report and recommended legislation
were adopted for submission to the Forty-fourth
Legislative Assembly by the Legislative Council in
November 1974.

Labor Commissioner Proposals — Recommendations

The State Labor Commissioner appeared before
the Committee and presented proposals to eliminate
duplicative or obsolete labor provision, improve
existing labor procedures, and establish new labor
legislation. After studying the proposals, the
Committee makes the following recommendations to
substantially implement the Labor Commissioner’s
proposals.

The Committee recommends a bill to repeal
Section 34-06-16, which provides for a civil action
by an employee_to recover the difference between a
minimum wage established by the Commissioner
and the wage actually paid to the employee by the
employer. Reliance for collection of unpaid wages
would then be placed solely upon the Wage
Collection Act, Chapter 34-14.

The Committee recommends a bill to amend
Section 34-07-19 to eliminate the requirement that
the Labor Commissioner proceed through the local
state’s attorney to prosecute violations of the child
labor laws. With the elimination of such a
requirement, the Commissioner could then proceed
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through the attorney general’s office for prosecution
of violations of the child labor laws. The bill would
also repeal Section 34-07-09 and Subsection 11 of
Section 34-07-16. Repeal of Section 34-07-09, which
requires a specified number of years of school at-
tendance by a minor prior to issuance of an em-
ployment certificate, would place reliance upon the
school attendance requirements of Chapter 15-34.1.
Repeal of Subsection 11 of Section 34-07-16 would
eliminate the prohibition of employment of a minor
as a pinboy and take cognizance of the fact that no
bowling establishment in North Dakota employs
pinboys.

The Committee recommends a bill to repeal
Section 34-01-10, which prohibits an employee from
fraudulently securing transportation or other
benefits from an employer. Adequate remedies
against an employee taking such action presently
exist in other provisions of law dealing with breach
of contract and theft.

The Committee recommends a bill to amend
Section 34-12-08 to authorize the Labor Com-
missioner to take such affirmative action as the
Commissioner deems proper, including rein-
statement of employees with or without backpay, in
order to provide relief to employees against whom an
unfair labor practice has been directed. This would
provide immediate relief to the employees without
postponing such action to await the results of a
lengthy court proceeding.

The Committee recommends a bill to amend
Section 34-14-09.1 to provide that, in addition to the
present allowance of interest on unpaid wages, an
employee would be entitled to recover from the
employer an amount equal to double the unpaid
wages if, on separate occasions, the employer has
been found liable for two previous wage claims, and
treble the unpaid wages if, on separate occasions, the
employer has been found liable for three previous
wage claims. The Committee believes that this
approach would best encourage employers who
continuously violate minimum wage requirements to
pay the required wages to their employees.

The Committee recommends a bill to amend
Section 65-04-15 to authorize the Workmen’s
Compensation Bureau to provide lists of employers’
names and addresses to the Labor Commissioner.
This would allow the Labor Commissioner to notify
employers with regard to proposals for changes in
the minimum wage orders issued by the Com-
missioner.

Finally, the Committee recommends a bill to
establish a North Dakota Equal Employment



Opportunity Act. The provisions of the bill basically
follow the provisions of the Federal Equal Em-
ployment Opportunity Act in order to qualify the
State Department of Labor as a deferral agency of
the Federal Equal Employment Opportunity
Commission for employment discrimination charges
made under the Federal Act, but coverage of the
proposed North Dakota Act has been expanded to
provide additional protection to employees within
the State. The bill would prohibit an employer,
employment agency, labor organization, or licensing
agency from discriminating in employment practices
because of race, color, religion, national origin, sex,
age (between 40 and 65), or marital status. However,
discriminatory employment practices would not be
prohibited with regard to religion, national origin, or
sex in instances where religion, national origin, or
sex are bona fide occupational qualifications nec-
essary for the operation of the business or enterprise.
A complaint would be filed with the State Labor
Commissioner, who would notify the party charged,
investigate the complaint, and either dismiss the
complaint or seek settlement through conciliation. If
conciliation does not result in settlement, the
commissioner would hold a hearing on the com-
plaint, receive evidence and testimony, and issue a
decision either dismissing the complaint or requiring
the charged party to cease and desist from the
discriminatory practice. Any persons aggrieved by
an order of the Commissioner would have the right to
appeal the decision to district court. The bill would
also repeal Sections 34-01-17 and 34-01-18 which
prohibit discrimination in employment because of
age (between 40 and 65) and discrimination against
women jockeys.

Agricultural Employment Relations — Conclusion
Collective bargaining procedures for employees
are established by the Federal Labor-Management
Relations Act and the North Dakota Labor-
Management Relations Act (Chapter 34-12), which
is substantially patterned after the Federal Act. The
Federal Act applies to situations where a labor
dispute would affect interstate commerce and
establishes procedures for promoting collective
bargaining between employee representatives and
the employer. Employees are granted the right to
form, join, or assist employee organizations, to
bargain collectively through employee represen-
tatives, to engage in other lawful concerted activities
for the purpose of collective bargaining, and to
refrain from any or all such activities. Certain acts
by an employer and an employee organization are
deemed to be unfair labor practices and may be
prosecuted and remedied by the National Labor
Relations Board. The Federal Act also establishes
guidelines and procedures for determining employee
representatives and conducting secret ballot elec-
tions to determine the employee representative.
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Chapter 34-12 applies to situations not covered
by the Federal Act or jurisdictionally exempted from
federal coverage by the National Labor Relations
Board. Although both Acts promote collective
bargaining, a void is left as to their applicability to
certain employer-employee relationships. Neither
Act applies to the United States, government
corporations, federal reserve banks, states and their
political subdivisions, persons subject to the
Railway Labor Act, labor organizations (when not
acting as employers), officers or agents of labor
organizations, agricultural laborers, domestic
workers, individuals employed by a parent or
spouse, independent contractors, or supervisors. In
addition to the above-mentioned exclusions from
coverage, the state Act does not apply to
associations operating nonprofit hospitals or to
guards.

The Committee received two alternative
proposals to establish employment relations
legislation for agricultural employees who are
presently in a ‘“‘void’’ with regard to employment
relations procedures — establishment of a separate
Act to regulate employment relations between
agricultural employers and employees or amendment
of Chapter 34-12 to remove the exemption of
agricultural labor to have the Act’s employment
relations procedures apply to agricultural employers
and employees. The concerns expressed to the
Committee about the present void in agricultural
employment relations in North Dakota involved the
lack of a requirement for secret ballot elections to
determine employee representatives, the availability
of secondary boycotts of agricultural products as a
tool to require employer recognition, and the use of

‘employee strikes against the employer. Much of the

testimony presented to the Committee in support of
a separate Act for agricultural employees involved
the efforts of labor organizations to organize farm-
workers in California and across the southern part of
the United States. As a result of this testimony, the
Committee considered a bill based primarily on the
Kansas Agricultural Employment Relations Act,
but including composite provisions of the two other
Agricultural Employment Relations Acts in effect in
the United States — Arizona’s and Idaho's.

The bill considered by the Committee would have
established procedures for collective bargaining,
limited the subject areas of bargaining, and listed
employer and employee organization unfair practices
(which included prohibition of secondary boycotts
and prohibition of strikes during periods of
marketing of livestock or during criticial periods of
production or harvesting of crops). The Labor
Commissioner would have administered the Act,
conducted employee representation elections, and
handled unfair practice charges. Methods of
resolving impasses in bargaining were provided in
the Act and included mediation and factfinding, with
the results not binding on either party.



After consideration, the Committee rejected the
bill to establish an Agricultural Employment
Relations Act. The Committee concluded that the
provisions of the Act were restrictive in coverage,
application, and rights granted to agricultural
employees. The provisions concerning collective
bargaining procedures placed substantial emphasis
on employers’ rights, and the Committee concluded
those provisions severely limited the areas normally
considered proper for bargaining in the employee-
employer relationship. In addition, agricultural
employment in North Dakota is largely seasonal in
nature and the Committee believed the provisions
limiting the right of agricultural employees to
withhold their services during seasonal periods
would, in effect, exempt the majority of agricultural
employees from the Act. The Committee also
concluded that restricting the right to strike to
certain periods would eliminate a means for em-
ployees to take effective action to indicate
dissatisfaction with working conditions. Finally, the
Committee concluded that the Act would not
prohibit strikes at agricultural processing operations
(which come under coverage of the Federal Act), nor
would the Act be necessary to prohibit secondary
boycotts of agricultural products because such
activities are prohibited under the provisions of
Chapter 34-09.

The Committee also considered a bill to amend
Chapter 34-12 to remove the agricultural em-
ployment exemption to the state Labor-
Management Relations Act; however, the bill was
rejected by the Committee as the result of deter-
mining that expansion of the state Act would serve
no useful purpose at the present time for agricultural
employees are not attempting to organize in North
Dakota.

Public Employment Relations — Recommendations

As previously indicated, collective bargaining
procedures for employees are established by the
Federal Labor-Management Relations Act and the
North Dakota Labor-Management Relations Act.
However, as with agricultural employment, a void
exists with regard to employment relations
procedures for public employees. For this portion of
the study, the Committee reviewed the basic
components of public employment relations
legislation and studied legislation enacted by other
states.

Public employment relations legislation may
establish either of two types of employee-employer
relations — meet and confer or collective bargaining.
A meet and confer relationship is an informal process
where the employee meets with the employer to
present proposals, but the employer retains the sole
decisionmaking authority. In comparison, a
collective bargaining relationship is a formal process
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where the employee meets with the employer and
both parties engage in a bilateral decisionmaking
process. Twenty-nine states have some form of
collective bargaining procedure for public em-
ployees, three states have a meet and confer
procedure, and 18 states have no statutes governing
public employment relations.

In North Dakota, no procedures exist to
establish procedural guidelines for public em-
ployment relations. Although Chapter 34-11
provides for mediation of disputes between public
employers and employees, the chapter does not
establish requirements for employee representation
elections or collective bargaining procedures, nor
does it prohibit unfair practices. As the result of
testimony received from employee groups urging
establishment of public employment relations
legislation, the Committee concentrated its con-
sideration of public employment relations into two
areas of special concern — municipal firefighters and
state employees.

Representatives of the Uniformed Firefighters of
North Dakota appeared before the Committee and
urged approval of public employment relations
legislation specifically directed to municipal
firefighters. It was urged that special employment
relations legislation is needed for certain employees,
e.g., firefighters, due to the differences these em-
ployees have from other public employees with
regard to organization and working conditions.

Special circumstances were found by the
Committee to exist in employment conditions of
firefighters, especially with regard to the inclusion of
‘‘supervisory’’ personnel and the relationship of
firefighters to public health, safety and welfare.
Therefore, the Committee recommends a bill to
establish special employment relations legislation for
firefighters. The bill would enable firefighters,
except the chief officer and the highest ranking
officer immediately below the chief, employed by a
city, county, or fire protection district to join em-
ployee organizations for the purpose of collective
bargaining. Organizations would be recognized as
exclusive representatives by employer recognition or
by certification by the Labor Commissioner as the
result of a representation election and a deter-
mination that the unit is appropriate due to com-
munity of interest, wages, hours, and other working
conditions of the employees involved, history of
collective bargaining, and desires of employees. A
charge of an unfair practice would be submitted to
the Labor Commissioner and the Commissioner
would investigate the charge, make findings, and
issue an appropriate order after testimony is
received.



The bill would require a party to the collective
bargaining agreement to serve written notice to the
other party of a proposed termination or
modification of the agreement at least 90 days prior
to the expiration date of the agreement or, if there is
no expiration date, 90 days prior to the time of the
proposed termination or modification and to offer to
meet and negotiate with the other party. The Labor
Commissioner would be notified of any dispute and
the parties would be required to participate in
mediation sessions of the Labor Commissioner, if
requested to do so by the Commissioner. If no
procedure for final disposition of the dispute is in
existence and an impasse has been reached, either
party could petition the Commissioner to initiate
final and binding arbitration. Upon receipt of a
petition, the Commissioner would determine whether
an impasse has been reached, and if an impasse is
determined to exist, the Commissioner would submit
a list of names to the parties, who would alternately
strike names until a single name is left (who would be
appointed the arbitrator by the Commissioner).

The bill would provide two alternate forms of
arbitration:

1. The arbitrator determines all issues in
dispute involving wages, hours, and con-
ditions of employment; or

2. The arbitrator selects either final offer sub-
mitted by each party.

The bill would require that unless the parties
agree otherwise, the final offer form of arbitration
would be used. The arbitrator would be required to
give weight to the lawful authority of the employer;
the stipulations of the parties; the interests and
welfare of the public and the financial ability of the
unit of government to meet the costs involved; a
comparison of wages, hours, and conditions of
employment of the employees involved with other
employees performing similar services in public and
private employment in comparable communities; the
cost of living; and any changes in these cir-
cumstances during the proceedings. Costs of ar-
bitration would be paid by the employer, and any
party aggrieved by a determination made by an
arbitrator could appeal the determination to the
appropriate district court. Employers and employees
would have the duty to refrain from lockouts and
strikes, and strikes by employees would be expressly
prohibited.

The Committee also received testimony from
employee organizations representing state, county,
and municipal employees. It was pointed out that
. there are approximately 41,000 non-federal public
employees in North Dakota who have no established
procedures to guide employee-employer relations,
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and it was urged that public employees be provided
with rights similar to private sector employees by
establishing procedures to govern employment
relations to allow public employees a process to
obtain job satisfaction and to resolve employee-
employer disputes. Diverse proposals for em-
ployment relations legislation were received with the
major differences involving membership in and size
of employee units.

The Committee believes that the present
statutory void with regard to public employment
relations should be eliminated. Although different
proposals were received concerning membership in
and size of employee units, the Committee believes
that elected and appointed officials should not be
members of employee organizations, that super-
visory employees should not be in employee units
containing non-supervisory employees, and that the
size of employee units should be based upon com-
munity of interest of the employees involved which is
usually found to exist at the departmental level.

Due to the delicacy of establishing new em-
ployment relations legislation for public employees,
the Committee recommends a bill to apply to state
employees only. The bill would enable state em-
ployees, except elected and appointed officials, to
employee organizations for the purpose of collective
bargaining. Employee organizations would be
certified as exclusive representatives by employer
recognition or by certification by the Public Em-
ployment Relations Board (consisting of four ap-
pointees of the Governor, with the State Labor
Commissioner as chairman). Certification by the
Board would result from a representation election
and a determination that the unit is appropriate for
the purpose of collective bargaining due to com-
munity of interest, wages, hours, and other working
conditions; history of collective bargaining; and the
desires of the employees, but supervisory employees
could not be placed in units which would include non-
supervisory employees.

The bill would specifically list unfair practices
and the parties would have the duty to meet and
negotiate in good faith with respect to wages, hours,
and other terms and conditions of employment. If
the negotiation would concern items requiring
legislative appropriation or approval, the
negotiation would be between the employee
organization and the Governor or his representative,
with the result subject to legislative approval. If the
negotiation would concern matters not requiring
legislative appropriation or approval, the
negotiation would be between the employee
organization and the chief executive official of the
agency involved. Terms of an agreement approved
by the Legislative Assembly would prevail over
conflicting rules and regulations of the employer.



The bill would establish a procedure whereby at
least 30 days prior to the expiration of an agreement
the parties would be required to notify the board of
the status of negotiation and the board could appoint
a mediator on its own motion or upon request of
either party. Upon the expiration of an agreement,
the board, on its own motion or upon receipt of a
petition from either party, could initiate factfinding
and each party would have three days to designate a
factfinder. The two factfinders would then designate
a third factfinder within 10 days to serve as chair-
man of the factfinding panel, but if no agreement is
reached on the third factfinder, either party may
request the Federal Mediation and Conciliation
Service or the American Arbitration Association to
submit a list of seven names from which the parties
would alternately strike names to determine who
would be the Chairman of the factfinding panel. The
employee organization and the employer would be
the only parties to factfinding proceedings, and
within 20 days from appointment of the chairman,
the factfinding panel would make its findings and
recommendations for resolution of the dispute. Costs
of the proceedings would be borne by the board, but
each party would bear the costs of its designated
factfinder. Strikes by employees would be expressly
prohibited.
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The bill would also amend Chapter 34-11 to delete
references to the State with regard to the use of
mediation boards to resolve public employer-
employee disputes at the state, county, or municipal
level. The Committee believes the provisions in
Chapter 34-11 for mediating disputes concerning
state employees would be unnecessary due to the
provision in the bill for impasse resolution
procedures.

The intent of the Committee in recommending a
dual collective bargaining situation is to place
responsibility for negotiating for economic (cost)
items with the Governor. Because cost items would
be required to be placed in the Executive Budget to
provide the Legislative Aseembly with a means of
specifically approving or disapproving such items,
the Committee believes that the Governor should be
assured of representation at the bargaining table
when negotiation concerns such items. However, the
Committee believes that while the Governor would
be deemed the employer for the purpose of
negotiating economic items, the Governor would not
engage in negotiation sessions but would designate
appropriate representatives to act on the Governor’s
behalf, such as the chief executive official of the
agency involved or a representative of the Executive
Budget Office.



INSTITUTIONAL ORGANIZATION

The special Committee on Institutional
Organization was appointed on June 6, 1973, by the
Chairman of the Legislative Council in response to a
request from Governor Arthur Link that a com-
mittee be named to review the roles of the State’s
charitable and penal institutions, and to determine if
they should be integrated with programs in their
fields in existing state departments rather than
continue as separate entities under the Director of
Institutions’ office.

Appointed to the Committee were Represen-
tatives Oscar Solberg, Chairman, Charles Fleming,
Robert Reimers, Earl Strinden, Aloha Eagles;
Senators Frank Wenstrom, Vice Chairman, Rolland
Redlin, Evan Lips, S.F. Hoffner; Lieutenant
Governor Sanstead; and Citizen Members George
Sinner, Corliss Mushik, Lois Vogel, Howard Bier,
and Lois Erickstad.

The May 31, 1973, letter from Governor Arthur
Link, forwarded in accordance with Section 54-35-05
of the North Dakota Century Code which provides
that the Governor may send messages to the Council
as he may deem advisable, asked that the
Legislative Council create a committee to study the
placement of the charitable and penal institutions in
the State. In this letter the Governor stated the
following:

“1 very much appreciate the opportunity, in
accordance with Section 54-35-05 of the North
Dakota Century Code, to request the cooperation
and assistance of the Legislative Council in an
area that I am sure is of mutual interest and con-
cern. This matter involves the operation and
placement of our state penal and charitable in-
stitutions in the structure of state government in
North Dakota.

“The staff of the Legislative Council very kind-
ly prepared a memorandum for me summarizing
studies and legislation that have been introduced
in regard to the placement and functions of our
state penal and charitable institutions and the
Office of Director of Institutions (previously
State Board of Administration).

“The memorandum ?uotes extensively from
the 1942 governmental survey in regard to
recommendations of the Public Administration
Service in the course of its study. It also cites
other Council studies relating to portions of the
responsibilities of the Office of the Director of In-
stitutions. Nineteen separate bills are also cited
from 1953 through 1973, that have been con-
sidered by the legislative Assembly, exploring
almost every available alternative in regard to
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the organization and placement of our in-
stitutions in our structure of government.

“As you know, with the exception of the State
Hospital, which was transferred from the State
Board of Administration to the Mental Health
and Retardation Division of the Department of
Health in 1965, and the Soldiers’ Home, which
has its own Board, all penal and charitable in-
stitutions are under the central management of
the Director of Institutions and have been under
the management of that office or its predecessors
since the institutions were created. In reviewing
the development of institutions and service
programs in the State, it is easy to understand
why the institutions were placed under this office
when they were originally created.

“All of our institutions, such as the State
School of the Deaf, the State School for the
Blind, Grafton State School, San Haven State
Hospital, Jamestown State Hospital, the State
Industrial School, the State Capitol and Grounds,
and the State Penitentiary had really only one
thing in common.

“That was the fact that they were state in-
stitutions and generally followed the same
statutes as to their operation and ad-
ministration. It was not unnatural that certain
central management services such as central pur-
chasing, central budgeting, uniform accountin
systems, etc., were desired which a centra
management office would provide. The programs
carried on by these institutions at the time of
their creation were the State’s only programs in
the field.

“For instance, in the mental health and retar-
dation field, the only public program was that of
complete institutionalization. In those days, in-
stitutionalization was viewed as permanent or
semi-permanent custody, and little
rehabilitation, treatment, or education was in-
volved.

“In the case of penal and correctional in-
stitutions, again it was a matter of custody of the
persons involved, since extensive parole and
probationary systems, rehabilitation programs
under suspended or deferred imposition of sen-
tence, amf alternative treatment programs did
not exist.

“In the educational field, the institutional
program for the education of the blind and the
deaf were the only real programs available, since
special education through public schools had not
yvet come onto the scene.



“Prior to the days of the development of ef-
fective treatment for tuberculosis, the only real
choice was that of long-term hospitalization in an
isolated institution, so again there was no other
real alternative to those citizens afflicted with
this disease and no other state program offered.
Today, tuberculosis patients can be cared for and
cured with relatively short stays in public
hospitals.

“Over the years, new and modern methods of
caring for or treating the ills of our citizenry have
been developed, and today institutionalization is
only one of the alternatives that the State and its
political subdivisions offer to assist its citizens.

“Extensive special education programs exist
in the public schools of this gtate under a
rogram administered by the Department of
blic Instruction which certainly gives other
alternatives to at least a major portion of stu-
dents who may have learning difficulties because of
problems of hearing, speech, mental retardation,
emotional difficulties, and other causes.

“In the field of corrections, the courts,
through more modern rehabilitative and sen-
tencing techniques, make much greater use of
probation and parole services provided by
probation and parole officers, of pre-sentence in-
vestigations, and of family or environmental
evaluations carried on by Social Service Depart-
ment staff members. Social workers attempt to
assist both the person in trouble with the law and
the families in changing their environment,
providing assistance, or alleviating cir-
cumstances that may have been a cause in the
criminal act.

“The Social Service Department programs
such as counseling, foster homes, and evaluation
and treatment efforts in the mental health and
retardation fields in cooperation with the
juvenile courts provide further assistance to
those having problems with the law and give
other alternatives to that of sentencing to the
State Industrial School. Similar assistance is
available to permit the release of those who are
initially sent to the Industrial School.

“Yet, in spite of the development of many
field programs at the state and local govern-
mental level which may very well serve and
assist many more people than the institutional
programs, we have failed to structurally in-
tegrate these services with our institutional
programs. Instead, we have continued a type of
structural or administrative isolation of our in-
stitutions as though they were still the exclusive
approach of the State to providing the assistance,
service, or custody. The original reasons for
placing all penal and charitable institutions un-
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der a central management office in order to ob-
tain central purchasing, budget supervision,
uniform accounting, etc., are no longer valid, since
these services, assistance, and supervision are
now available to all agencies from the Depart-
ment of Accounts and Purchases and the State
Auditor’s Office.

It appears to me that the time has come for a
serious review of the proper place in structure of
state government of our penal and charitable in-
stitutions, and a determination of whether

‘making such institutions a part of the operating

state department having responsibility for
parallel ?ield services for similarly aftected
people could result not only in increased economy
and efficiency, but in improved service to the in-
dividuals the institution is intended to serve.

““In short, while the placement of all penal and
charitable institutions under the management of
a single board or office at the state level may
have been desirable in the early days of
statehood when the institutional programs were
the only state programs in the field and other
central administrative services and supervision
were not available, it may not necessarily be so
today. It may no longer provide for the greatest
efficiency and service to people in view of the
number of supplemental or even more effective
field programs that have developed that do not
necessarily involve institutionalization.

“If North Dakota is to be responsive to the
needs of its citizens and provide a high level of
governmental service at a reasonable cost to the
taxpayers of the State, we certainly should
review every avenue that might conserve the
public funds and provide the greatest service to
the citizens from the funds presently being ex-
pended. I believe improvements in the structure
and placement of our penal and charitable in-
stitutions, which would provide the proper
relationship with the operating state department
and field activities, would have this result.

“Consequently, I most sincerely urge that
you, as Chairman of the Legislative Council, ap-
oint a special committee consisting of
egislators and interested and knowledgeable
citizens to review the organizational status and
programs of our state institutions and parallel
programs of operating state departments.

“I do not believe it is necessary to carry on
great and intensive detailed research in view of
revious studies and the great amount of
egislation that has been introduced which ex-
i_){lores so many of the alternatives available.
ather, I think it is only a matter of becoming
better informed about the programs being
carried on by each of the institutions and



operating departments, reviewing the alter-
natives that have been pointed out in the past to
exist, and determining by common sense and
business and administrative judgment whether
the interests of the citizens would not be better
served by a new organizational structure.

“1 earnestly solicit the cooperation of the
Legislative branch of government through a
committee of the Legislative Council in
reviewing and making recommendations that
will furtﬁer our common goal of providing im-
proved and efficient service to the citizens of our
state.”

The institutions under the supervision of the
Director of Institutions’ office are the School for the
Blind, School for the Deaf, State Industrial School,
State Penitentiary, Grafton State School, and the
San Haven State Hospital. The Director of In-
stitutions’ office is also responsible for the State
Communications Fund, Statewide Radio Network,
the State Library Commission, and the maintenance
of the State Capitol and State Office Building. He is
responsible for the operation of the institutions and
departments and provides management services to

them in addition to other services. Please refer to.

Exhibit “A” for information regarding the number
of students, staff, budget items, and other in-
formation regarding the School for the Blind, the
School for the Deaf, and the State Industrial School.
Please refer to Exhibit “B’’ for information regar-
ding the number of inmates, residents or patients,
number of staff, budget items and other information
regarding the State Penitentiary, Grafton State
School, and San Haven State Hospital.

The report of the Committee on Institutional
Organization was submitted to the Legislative
Council at the biennial meeting of the Council held at
Bismarck. The report and recommended legislation
were adopted for submission to the Forty-fourth
Legislative Assembly by the Legislative Council in
November 1974,

LOCATION AND PURPOSE OF INSTITUTION

The School for the Blind is located in Grand
Forks, North Dakota. The law provides that the
School for the Blind shall receive and educate blind
and partially blind children who are residents of this
State and who, because of this handicap, are not able
to receive their education in the public schools of this
State. The School for the Deaf, established in 1889,
is located at Devils Lake, North Dakota, and was
created to provide all methods in educating the deaf
and provide for their proper training and instruction.
The North Dakota Industrial School, established in
1903, is located at Mandan, North Dakota. Its
purpose is to be the general reform and industrial
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school of the State for the detention, instruction,
care, and custody of the mentally deficient of this
State. It also may establish such trades and manual
industries as may best prepare residents for future
self-support. The San Haven State Hospital, located
at Dunseith, North Dakota, is a division of the
Grafton State School known as San Haven State
Hospital. The San Haven State Hospital may be
used for the prevention and treatment of tuber-
culosis of every kind or nature and for such purposes
as may be consistent with the uses and purposes of
the Grafton State School. The State Penitentiary,
established in 1885, is located at Bismarck, North
Dakota, and is the general penitentiary and prison of
this State for the punishment and reformation of
offenders against the law in which all offenders who
are sentenced to imprisonment for one year or more
shall be confined securely and employed and
governed in the manners provided by law.

The Committee gathered a considerable amount
of information regarding the programs, activities,
problems, and goals of the institutions under study.
In addition to hearing numerous reports at Com-
mittee meetings, the Committee toured the in-
stitutions under the control of the Director of In-
stitutions office on February 13, 14, and 15, 1974.
Information regarding reports heard by the Com-
mittee and minutes of the tours are available and on
file in the Legislative Council office.

PRIOR LEGISLATION
The following is a summary of legislation in-
troduced during recent legislative sessions regarding
the placement of the State’s charitable and penal
institutions:

1953 Senate Bill No. 269 — Senator Ferry and
others — A bill to transfer the duties of the
Board of Administration to a Board of Control.
and authorizing the employment of a director—
passed the Legislature, vetoed by the Gover-
nor.

1961 House Bill No. 546 — Representative Solberg
and others — Reorganization of the State
Board of Administration. This would have
grovxded for the reorganization of the State

oard of Administration by making it a seven-
man part-time per diem board appointed by
the Governor with the consent an approval of
the Senate, for staf ered seven-year terms,
which board wou g oint a full-time
executive director to maﬁe the day-by-day
decisions in regard to institutional
management — indefinitely postponed.

Senate Bill No. 48 — Senator Fiedler and
others — A bill to transfer the jurisdictional
control of the Children’s Psychiatric Clinic



from the Board of Administration to the State
Health Department in order to correlate its
function with that of the State Mental Health
Authority and to provide for the joint use of
personnel — indefinitely postponed. Children’s
Psychiatric Clinic actually transferred as part
of Senate Bill No. 49.

Senate Bill No. 194 — Senators Fiedler and
Garaas — A bill to reassign all duties and
responsibilities administered by the State
Board of Administration among the following
agencies: State Health Officer, Executive
Director of the Public Welfare Board, Superin-
tendent of Public Instruction, Commissioner
of Agriculture and Labor, Department of Ac-
counts and Purchases, Superintendent of
Capitol Buildings and Grounds, and Bureau of
Criminal Identification - indefinitely post-
poned.

1963 Senate Bill No. 320 — Senators Hernett and

Redlin — A bill to provide for the ad-
ministration of the State Hospital under the
jurisdiction of the Mental Health Division of
the State Department of Health, and to trans-
fer all duties and responsibilities ad-
ministered by the State Board of Ad-
ministration regarding the State Hospital and
the State School for the Feeble Minded to the
Mental Health Division of the State Depart-
ment of Health, and to transfer all the duties
and responsibilities regarding the State Tuber-
culosis Sanatorium to the State Department of
Health — passed the Senate, indefinitely post-
poned by the House.

1965 Senate Bill No. 226 — Senators Sinner and

Longmire — A bill relating to the ad-
ministration and control of the State’s penal
and charitable institutions, certain public
buildings, and other powers and duties of the
Board of Administration — lost.

House Bill No. 945 — Committee on Delayed
Bills — A bill to transfer the administration
and control of the State Hospital to the Mental
Health Retardation Division of the State
Department of Health — passed.

1967 Senate Bill No. 122 — Senator Larson — A bill

which would have transferred the control and
administration of the North Dakota Industrial
School from the Board of Administration to
the Public Welfare Board of North Dakota —
indefinitely postponed.

Senate Bill No. 234 — Senators Nething and
Meschke — a bill which would have trans-
ferred the administration and control of the
Grafton State School and the North Dakota
State Tuberculosis Sanatorium from the Board
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of Administration to the State Department of
Health — indefinitely postponed.

House Bill No. 901 — Representative
Haugland and others — A bill which would
have transferred the control and ad-
ministration of the North Dakota Industrial
School from the Board of Administration to
1the Public Welfare Board of North Dakota —
ost.

1969 Senate Bill No. 425— Senators Lips and Wen-

strom— A bill relating to establishment of a
Director of Institutions and abolishment of the
Board of Administration — passed.

1971 Senate Bill No. 2062 — Senator Holand and

others— Transfer of Industrial School. This bill
would have transferred control of the State In-
dustrial School from the Director of In-
1st;it;utions to the State Public Welfare Board —
ost.

Senate Bill No. 2499 — Senator Sanstead — A
bill which would have transferred control and
management of the State School and State
Tuberculosis Sanatorium from the Director of
Institutions to the State Department of Health
— indefinitely postponed.

House Bill No. 1507 — Representatives Eagles
and Mushik — A bill whicE would have created
a division of corrections under the public
welfare board to exercise control and
management of the penitentiary, state farm,
ifng}u(sitrial school, and state youth authority —
ailed.

House Bill No. 1522 — Representative
Solberg— A bill to change the name of the
North Dakota State Tuberculosis Sanatorium
to the San Haven State Hospital and provid-
ing the State Director of Institutions with
authority to accept federal funds and programs
on behair of the Hospital — passed.

House Bill No. 1543 — Representative Hoffner
— A bill transferring control of the North
Dakota Industrial School to the Public Welfare
Board — lost.

1973 Senate Bill No. 2058 — Senator Lips — A bill

which would have transferred control of the
North Dakota School for the Blind and School
for the Deaf to the Superintendent of Public In-
struction, and the Grafton State School and
San Haven State Hospital to the Mental
Health and Retardation Division of the State
Department of Health — indefinitely post-
poned.



Senate Bill No. 2399 - Senator Hoffner and
others — A bill which would have created a
board of corrections and a division of correc-
tions within the Social Service Board which
would provide for the custody and treatment of
persons convicted of public offenses — in-
definitely postponed.

1942 STUDY

In addition to the reports heard from the various
state institutions and officers, the Committee
reviewed the guidelines for governmental
reorganization as set forth in the 1942 Public Ad-
ministration Service study on the ‘‘Organization
and Administration of the State of North Dakota’’.
The followin rinciples were applied in the
Rfroposals made by that firm for reorganization in

orth Dakota:

1. Full utilization of all the staff, agency, and
functions which are essential to effective
management.

2. Concentration of administrative authority
and responsibility in the Governor.

3. Organization of all administrative activities
into a small number of departments designed
on a functional basis.

4. Use of boards and commissions for advisory
or quasi-judicial functions only.

5. The avoidance of ex officio members in cases
where boards are advised.

The North Dakota Governmental Survey Com-
mission recommended that a majority of the
proposals contained in the 1942 governmental sur-
vey report be adopted, thus recommending a com-
plete streamlining of the entire state government.
No action was taken by the following Legislative
Assembly on such recommendations, however,
although portions of the recommendations con-
tained within the report have been acted upon in
subsequent sessions of the Legislative Assembly.

The 1942 report concluded that the study of the
public welfare functions of the State indicates a
definite need for reorganization. The cardinal points
of the Public Administration Service review include
the following:

1. The present organization does not recognize
that the charitable and correctional in-
stitutions are part of the general public
welfare of the State. If this recognition
existed, the present field staff of the Welfare
Department could perform many additional
services such as:
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a. Prepare a complete case history on each
case admitted to any charitable and correc-
tional institution;

b. Conduct a continuous survey of cases to
assure that the State’s limited in-
stitutional facilities are being used for
those cases most in need of treatment;

c¢. Investigate homes and communities as
possible receivers of parolees;

d. Supervise the institutional cases which are
paroled; and

e. Render consulting assistance on matters
requiring the attention of trained and ex-
perienced social workers.

. Financial and Eersonnel administration are

weak. The establishment of a department of
finance and adopting it by proper budgeting,
purchasing, pre-auditing, accounting,
payroll, and reporting procedures, will
eliminate most of the defective financial prac-
tices presently in effect at the institutions.
Similarly, the establishment of a department
of personnel management will improve the
quality and efficiency of personnel.

. The two educational institutions, the School

for the Deaf and the School for the Blind, and
the State Tuberculosis Sanatorium are
grouped with other institutions whose fune-
tions differ greatly. The State’s schools for
the education and rehabilitation of the deaf
and the blind are primarily educational in-
stitutions and not asylums. Consequently, it
is recommended that the School for the Deaf
at Devils Lake and the School for the Blind at
Bath%ate be placed under the jurisdiction of
the Department of Education, if such is
created, or under the present Superintendent
of Public Instruction. Likewise, it is recom-
mended that the management of the State
Tuberculosis Sanatorium be made a respon-
sibility of the State Department of Health.

. At the State Training School and at the two

mental institutions there is practically no
control or supervision over admissions. No
case histories are prepared or investigations
made. Similarly, there is practically no super-
vision over persons paroled or conditionally
released. The institutions should not be sim-
ply custodial institutions. The institutions
grovide for care for persons whose welfare

oth before their entrance and after their
discharge is a matter of concern to the De-
partment of Public Welfare. The primary pur-
pose of charitable and correctional in-
stitutions is to rehabilitate and cure persons
in care and to return them as useful members
to society. The Department of Public Welfare



has the organization and trained personnel
required to perform the case work services
that are essential for intelligent institutional
management. The welfare agency and the
state charitable and correctional institutions
both perform welfare services, the former in
the home and community and the latter in the
institutions, and these services should be
closely coordinated. Responsibility for in-
stitutional care should be assigned to the
same agency that is responsible for pre and
post institutional care, the report concluded.

REPORTS FROM STATE DEPARTMENTS

At the March 1, 1974, meeting, representatives
of state departments and agencies reported on their
relationships to the various institutions under Com-
mittee study and in some instances made recom-
mendations for Committee consideration. Superin-
tendent of Public Instruction, M.F. Peterson, made
the following recommendations to the Committee
regarding the placement of the charitable and penal
institutions in the State:

1. No change in the administration of the in-
stitutions discussed as far as the
authoritative state agency is concerned.
Since the Department of Public Instruction
lacks expertise in the management and
operation of residential institutions, we feel
that there would be no gain in this area
should they be moved to the Department of
Public Instruction supervision.

2. Mr. Klecker, Director of Institutions, Mr.
Hystad, his Assistant, and various members
of the Department of Public Instruction are
very well acquainted and I believe
cooperation is great. I do recommend,
however, that communication be improved
between the Director of Institutions’ office
and the office of the Superintendent of Public
Instruction.

We should have more constant, continual,
and continuous communication if this office
is to be responsible in any way for the
educational programs of the institutions. Not
only must formal communication be im-
proved, but should we have responsibility in
the area of the educational program, there
should be some authority therein. I wish to
em(rhasize that Mr. Klecker’s, Mr. Hystad’s
and my relations are excellent. I believe that
we can improve communication without for-
mal legislation.

Should there be amendments in the law
relative to Foundation payments, and should
there be changes in practices relative to ac-
creditation, the major area in which com-
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munication will play a major role will be in
the area of special education — that is in the
teaching of the handicagped. The division of

the handicapped in the Department of Public
Instruction is under the supervision of Janet
Smaltz.

3. The budgets of the various institutions, in
my opinion, should be increased to the point
where the Foundation Program payments are
offset. In other words, I recommend that ap-
gropriation by the Legislature be in lieu of

oundation payments and that the
legislation be so written that when and if
there is a decrease in enrollment, there be no
decrease for the ensuing year in the payments
to the institution. That is the built-in protec-
tion as far as public schools and Foundation
payments are concerned.

4. I recommend a change in the processes and
procedures in accreditation, classification,
and standardization of the institutions in
uestion. The Industrial School, the State
hool in Grafton, and the Schools for the
Deaf and Blind are unique in that their
programs do not lend themselves to
evaluation and classification based on the
same criteria and requirements as the
“regular’’ public and non-public schools.

They should, I believe, be evaluated and
classified in terms of their counterparts in
other states and on the basis of criteria and
requirements established by accrediting
associations for that type of education.

I wish to add a note in conclusion in that
the educational programs of the various in-
stitutions have improved and are improving,
and taking everything into consideration,
there may not be an appreciable gain by
transferring their direction from the Director
of Institutions.

In behalf of the staff members, as well as
myself, I thank you for the opportunity to
meet with you and explain our relations with
the Director and the Institutions under his
supervision.

Miss Janet Smaltz, Director of Special
Education, advised Committee that the special
education department has sufficient input into the
various institutional programs. She does not believe
that a change in organization of the state in-
stitutions is necessary. The limitations which she
said she has witnessed at the various institutions are
primarily because of a lack of money.

Dr. Hubert Carbone, Director of the Division of
Mental Health and Retardation Services, State
Department of Health and Superintendent of the
State Hospital, reported to the Committee the



relationships of that division to the various
charitable and penal institutions in the State. He
reported that mental retardation services are
provided mainly through the Division of the Health
Department’s Division of Developmental
Disabilities. The Division of Developmental
Disabilities receives $100,000 per year in federal
funds which assists its advisory council in planning
programs and activities relating to services and
facilities for disabled persons in the State. Dr.
Carbone stated that in his opinion a single state
agency should be responsible for both the in-
stitutional and community mental retardation
programs. The specific agency should be selected by
the Legislature, he said. He further stated that it is
an historical fact that when the State Hospital was
transferred to the Mental Health and Retardation
Division of the State Health Department it was also
proposed that the Grafton State School be included
in this transfer; however, the Legislature limited the
transfer to the State Hospital.

Representatives of the State Department of
Social Services and the Division of Vocational
Rehabilitation indicated numerous relationships
with the State Industrial School and the Grafton
State School. The association with the State In-
dustrial School is particularly important at the
present time because the State Youth Authority is
administered by the State Social Service Board. In
regard to the Grafton State School, State Social
Service Board personnel, particularly county welfare
board staff, assist families in developing application
material for submission to the Grafton State School.
Evaluations are also provided by the area social
service centers and utilized by the county welfare
boards and the Grafton State School for making
determinations for placement within the institution.
In addition, for a number of years, county welfare
boards have supervised children or adults who have
. returned to the community from the Grafton State
School, and consultation has been provided by area
social service centers as an aid to supervision. In
regard to the State Penitentiary, it was reported that
the State Social Service Board provides services, as
resources and as personnel permit, to the district and
juvenile court system. Services are also provided
upon request to the state probation and parole of-
ficers, several of whom are located in area social
service centers. In regard to the School for the Blind
and Deaf, the primary service provided by the
Department of Social Services is informational to
those individuals who might utilize the services of
the School for the Blind and the School for the Deaf.
The Social Service Board did not make a recom-
mendation to the Committee in regard to any change
in the organization of the state institutions.

The Commissioner of Higher Education, Ken-
neth Raschke, reported that no formal relationships
exist between the charitable and penal institutions
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and the institutions of higher education. The
primary responsibility of the institutions under the
control of the Board of Higher Education to the
institutions under study by the Committee is that of
training those who train the handicapped. The
relationship between his office and the Director of
Institutions’ office is excellent, reported the
Commissioner. It was reported that University of
North Dakota student teaching aides and nurses are
involved in the School for the Blind work, while
Minot State College provides assistance through its
teacher education program to the School for the
Deaf. The University of North Dakota also provides
for psychological testing at the Grafton State
School. It was also reported that Valley City State
College and Dickinson State College provide certain
services to the Industrial School while the State
School of Science offers some programs to inmates at
the Penitentiary.

OTHER STATES
The Committee also reviewed institutional
structures responsible for institutions similar to the
office of Director of Institutions in other states.
Information gained from this review is as follows:

Colorado

As the State of Colorado has included all of its
charitable and penal institutions within one
Department of Institutions, the supervising of-
fice is that of the Executive Director of the State
Department of Institutions. The Executive
Director is appointed by the Governor with the
consent of the Senate, and serves at the pleasure
of the Governor.

Minnesota

Those departments in Minnesota concerned
with state charitable and penal institutions are
the Department of Public Welfare and the De-
partment of Corrections. The Commissioner of
Public Welfare is appointed by the Governor,
with the advice and consent of the Senate, for a
four-year term. The Commissioner of Corrections
is also appointed by the Governor, with the ad-
vice and consent of the Senate, for a four-year
term.

Montana

Pursuant to a constitutional provision, the
state statutes have created a Department of In-
stitutions in Montana embracing all of the
state’s public institutions. The Governor is direc-
ted to appoint a Director of the Department of
Institutions at the beginning of the guber-
natorial term. This appointment is subject to
confirmation by the Senate. The Director serves
at the pleasure of the Governor.



Nebraska

The pertinent state agencies in the State of
Nebraska are the Department of Public In-
stitutions, the Department of Public Instruction,
and the State Department of Correctional Ser-
vices. The Director of the Department of Public
Institutions is appointed by the Governor. The
appointment is confirmed by a majority vote of
the Legislature (unicameral legislature). The
Nebraska Board of Public Instruction is an elec-
ted body that appoints the Chief Executive Of-
ficer of the Department of Public Instruction.
The Director of the Department of Corrections is
to be appointed by the Governor with the con-
sent of the Legislature.

South Dakota
The South Dakota Constitution provides that
the State Penitentiary, Hospital, Schools for the
Feebleminded and a Reform School are to be con-
stituted under the control of the State Board of
Charities and Corrections. The Constitution also
rovides that the State School for the Deaf and
lind shall be under the administrative control of
the State Board of Regents. The five members of
the State Board of Charities and Corrections are
to be appointed by the Governor and confirmed
by the Senate. The State Board of Regents is also
zégpointed by the Governor and confirmed by the
nate.

Wisconsin
Administrative control of state institutions in
Wisconsin is vested in two agencies: the Depart-
ment of Health and Social Services, having con-
trol over state hospitals and correctional
facilities; and the Department of Instruction,
lll)avifng control over the Schools for the Blind and
eaf.

There are two parts to the Department of
Health and Social Services, one being the State
Board of Health and Social Services, the other
gzrt being the administrative officer, the

cretary of the Department of Health and
‘Social Services.

The members of the Board of Health and
Social Services are appointed by the Governor
and confirmed by the Senate for a six-year term.
The Board of Health and Social Services then ap-
points the Secretary of the Department.

The Superintendent of the Department of
Public Instruction is elected.

Wyoming
With the exception of the School for the Blind
and Deaf which is administered by the Wyoming
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State Board of Education, all state institutions
in Wyoming are put under the general super-
vision of the State Board of Charities and
Reform by the State Constitution. The Board of
Charities and Reform is to be composed of the
Governor, the Secretary of State, the State
Treasurer, the State Auditor, and the Superin-
tendent of Public Instruction. The Governor is
appointed President. The members of the
Wyoming State Board of Education are ap-
pointed %y the Governor. The Board then ap-
oints the Superintendent of the Department of
Education, with the consent of the Governor.

PUBLIC AND INTERESTED CITIZENS
INVITED
At the March 1, 1974, meeting, the Committee
by motion asked that representatives of recipient
groups and interested persons desiring to appear
before the Committee be invited and encouraged to
make presentations at the next meeting.

Mr. Vance Hill, a delegate to the North Dakota
Constitutional Convention and a former Director of
the North Dakota Law Enforcement Council, en-
couraged the Committee to consider a long overdue
restructuring of government in North Dakota. He
expressed hope that the Committee would realign
the institutions under departments with related
purposes. In his opinion, the present Director of
Institutions’ office supervises a series of unrelated
institutions put together for unrelated purposes. Mr.
Cameron Clemens, speaking as one who has worked
in state government for the past 17 years in
capacities including the Superintendent of the State
Industrial School and as one who is also a parent of a
retarded child, emphasized that the present system
does not provide stability needed by the institutions.
He recommended that the institutions under the
Director of Institutions’ office be assigned to those
departments responsible for community programs
which have a relationship to the institutions.
Supreme Court Justice Robert Vogel, a represen-
tative of the Corrections Task Force of the North
Dakota Criminal Justice Commission, recommended
that a State correction-related department should be
under one supervisory department. He reported that
the Task Force recommends that the State
Penitentiary and Farm, the State Industrial School,
and the Department of Probation and Parole, be
included in a unified Department of Corrections
under the Director of Institutions office, with the
Pardon Board and Parole and Probation office
autonomous in their decision-making authority.

Dr. James K. O’'Toole, speaking as a private
citizen, a physician, and as a parent of a daughter at
the Grafton State School, recommended that the
Grafton State School and San Haven State Hospital



be assigned to the State Health Department, and
that the School for the Deaf and the School for the
Blind be placed under an educational department,
and that the Industrial School, State Penitentiary,
and State Farm be placed under a Department of
Criminology. Dr. Thomas McDonald, PHD,
Assistant Professor, North Dakota University,
reported that for the State to efficiently and ef-
fectively deliver state services, it is his judgment
that the State’s charitable and penal institutions will
be more appropriately located under an ad-
ministrative organization established and designed
to address the particular administrative
requirements and specialized program needs. Mrs.
Henry Horning, a mother of a Rubella deaf-blind
child and a representative of the Parent Organization
for Deaf-Blind Children expressed hope that the
Committee would continue to have the Grafton State
School, the School for the Blind and the School for
the Deaf under the same department since she
believes it would assure a flexibility in the programs
so the children can be placed in the training and
educational program best suited to their needs. The
Executive Director of the North Dakota Mental
Health Association reported that that Association
was unable to speak at this time regarding a position
relating to the Committee study. The Executive
Director of the North Dakota Association for
Retarded Citizens, Inc., reported by letter that he
did not have a recommendation regarding the
realignment of the State’s charitable and penal
institutions at the present time. He did, however,
support further coordination for the mentally
retarded through more cooperation among state
agencies on the state level. Mr. Gerald Balzer,
President of the North Dakota School for the Deaf
Parent-Teacher-Counselor Organization and a
parent of a deaf child, said his organization’s
position is that wherever the School for the Deaf
might be placed, it is important that the quality of
education not be reduced. In his organization’s
opinion, the educational program at the School for
the Deaf is a quality program.

REPRESENTATIVES OF INSTITUTIONS
COMMENT

The Executive Director of the State Employees
Association reported that if a realignment of the
State’s charitable and penal institutions would
provide and meet more of the needs of patients and
those that deliver the services to patients, then such
should be done. He also reported that his
organization recommends more staff at the State’s
charitable and penal institutions.

Dr. Ronald Archer, Superintendent of the
Grafton State School; Mr. Richard Charrier,
Assistant Superintendent, San Haven State
Hospital; Mr. Charles Borchert, Superintendent of
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the School for the Blind; Mr. Allen Hayek,
Superintendent of the School for the Deaf; and
Penitentiary Warden Robert Landon encouraged the
Committee to support the institutions under the
present organizational relationship with the Director
of Institutions’ office. It was reported that needs
that exist at the institutions are needs which can be
satisfied by strengthening the institutions. Dr.
Archer reported that mental retardation services
need to be strengthened in the State Health
Department, the State Department of Social Ser-
vices, and the Director of Institutions’ office, but
that a rearrangement of the institutions is not
necessary to accomplish this. In regard to concerns
relating to the stability of the Director of In-
stitutions’ office, the comment was made that the
directors of the State Institutions assume their
responsibilities as set by law and not by the Director
of Institutions. Mr. Reis Hall, Superintendent of the
State Industrial School, advised that in regard to the
operation of a state institution, professionals should
be as close as possible to the client being served, and
the support of state services should be as close to
government as possible. Mr. Edward Klecker,
Director of Institutions, expressed support for the
present institutional arrangement. He reported that
the Director of Institutions’ office has brought
administrative skills to the institutions. He in-
dicated that the office is conversant in institutional
programs, but that it hires people at the institutions
to be program experts. He expressed pride in the
manner in which the Director of Institutions’ office
has employed the persons holding key positions at
the institutions. The persons he reported have been
employed on the basis of recommendations from
committees consisting of people with broad ex-
perience and background in the areas relating to the
services delivered by the institutions. He also
reported that his office recommends the establish-
ment of a Division of Corrections to be included
within his office. He indicated that eventually a
Division of Corrections will have to be established or
the State will not be eligible for federal funding for
some of its corrections programs. He concluded his
remarks by stating that whatever the Committee
recommends, it should only be recommended if
services will be improved.

RECOMMENDATIONS

The Committee does not recommend a plan of
reorganization affecting all of the charitable and
penal institutions of the State. The Committee by
motion agreed that it is very difficult to make such a
change when broad reorganization of executive
departments is needed on the state level requiring in
some instances constitutional revision. The Com-
mittee does, however, recommend a bill transferring
the Grafton State School and the San Haven State
Hospital from the Director of Institutions’ Office to
the Mental Health and Retardation Division of the



State Health Department. The basis for the
recommendation was the restatement of the many
reasons suggested to the Committee in previous
reports and recommendations which it gathered from
testimony during the study. The principal reason for
the change is the need to coordinate the activities of
the Grafton State School with the organized com-
munity programs under the general supervision of
the Health Department. The current emphasis at the
Grafton State School to deinstitutionalize the
programs for the mentally retarded suggests the
need for a close relationship with the local com-
prehensive mental health and retardation centers.
The support for the bill was not unanimous among
Committee members. Some Committee members
expressed support for transferring all of the state
institutions to program-related departments. Some
Committee members also indicated their support for
a Department of Corrections; however, the Com-

117

mitpqe did not pass motions supporting these
positions.

The Committee concluded its work by expressing
its appreciation to the Director of Institutions’ office
and the institutions under its control for their
cooperation with the Committee during its study. It
also complimented the manner in which the various
institutions are being operated and the conditions
found at the institutions during the Committee
tours. It expressed the hope that the heads of the
institutions realize that the Committee respects
them as administrators and recognizes they are
doing an excellent job; however, the action taken by
the Committee is based upon what the majority of
the Committee believed to be in the best interests of
the people to be served in the future by the in-
stitutions.



EXHIBIT “A”
SCHOOL FOR THE BLIND, SCHOOL FOR THE DEAF, AND THE STATE INDUSTRIAL SCHOOL

School Per-student School Per-student State In- Per-student
for the cost per for the cost per dustrial cost per
Blind year Deaf year School year
Number of Students 36 101 110
(1973-74 (1973-74 (Average
Enrollment Enrollment) Daily Pop.)
Number of Staff Members 26 63 71
Ratio of Students to
Staff Members l.4to1l 1.6to1l 1.5t01
Total Budget 1973-75
Biennium 1/ $437,590 $6,078  $1,328,446 $6,576 $1,961,975 $8,918
Estimated Income 2/
Federal Funds $ 36,378 $ 505 $ 125,000 $ 619 $ 301,521 $1,371
Foundation Program Payments 41,200 572 131,000 648 183,153
Interest & Income 66,000 917 96,000 475 832
Meals, Rentals, Miscellaneous 8,800 122 25,140 125
Land Sales & Insurance Recovery 15,600 77
Sale of Manufactured & Agricultural Prod.
Cost of Care & Collection
Emergency Commission Contingency Fund
Total Estimated
Income $152,378 $2,116 $392,740 $1,944 $484,674  $2,203
General Fund Appro-
priation $258,212 $3,962 $935,706 $4,632  $1,477,301 $6,715
Total Budget Cost
Per Student Per
Day (365 Days) $16.65 $18.02 $24.43
General Fund Cost
Per Student, Per
Day (365 Days) $10.85 $12.69 $18.39
Federal Cost Per
Student, Per
Day (365 days) $ 1.38 $ 1.70 $ 3.76

1/ Includes Emergency Commission Action to April 17, 1974.

2/ Estimated income data was Frovided by the Director of Institutions’ office.
17, 1974, and includes Emergency Commission action to that date.

This data is updated to Apri
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EXHIBIT “B”
GRAFTON STATE SCHOOL, SAN HAVEN STATE HOSPITAL, AND STATE PENITENTIARY

State Per-inmate Grafton Per-student San Haven Per-patient
Peniten- cost per State cost per State cost per
tiary year School year Hospital year
Number of Residents
or Inmates 189 1,151 290
(1973 (Oct. 1, (July 1,
Average 1973} 1973}
Number of Staff Pop.)
Members 101 506 242
Ratio of Residents
or Inmates to Staff Members 19to1 2.3to1 12to1
Total Budget 1973-75
Biennium 1/ $3,727,553  $9,861 $8,998,111 $3,909 $3,639,223 $6,275
Estimated Income 2/
Federal Funds $485,608 $1,285  $1,092,827 $475
Foundation Program Payments
Interest & Income
Meals, Rentals, Miscellaneous 24,000 63 67,000 29 92,618 160
I .and Sales & Insurance Recovery 350,000 926
Sale of Manufactured &
Agricultural Prod. 618,400 1,636
Cost of Care & Collection 24,000 63 948,500 412 160,000 275
Emergency Commission
Contingency Fund 3,000 8
Total Estimated
Income $1,505,008 $3,981 $2,108,327 $ 916 $ 252,618 $ 435
General Fund Appro-
priation $2,222,545 $5,880 $6,889,784 $2,993 $3,386,605 $5,840
Total Budget Cost
Per Resident or
Inmate, Per Day
(365 days) $27.02 $10.71 $17.19
General Fund Cost
Per Resident or
Inmate, Per Day
(365 days) $16.11 $ 8.20 $16.00
Federal Cost Per
Resident or Inmate,
Per Day (365 days) $ 3.52 $ 1.30 -0-

1/ Includes Emergency Commission Action to April 17, 1974.

2/ Estimated income data was {)rovided by the Director of Institutions’ office.

This data is updated to Apri
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17,1974, and includes Emergency Commission action to that date.



JUDICIARY "A"

House Concurrent Resolution No. 3006 of the
Forty-third Legislative Assembly directed the
Legislative Council to continue its substantive and
formal study and revision of the criminal statutes of
North Dakota. This study was assigned to the
Committee on Judiciary “A’” consisting of both
legislative and citizen members. The legislative
members of the Committee were: Senators Howard
A. Freed, Chairman, and H. Kent Jones;
Representatives Milon Austin, Peter S. Hilleboe,
Henry Lundene, Jack Murphy, Duane Rau, Alvin
Royse, and Mrs. J. Lloyd Stone.

Citizen members of the Committee were: retired
Supreme Court Judge Obert Teigen; District Judge
Douglas Heen; Gerald Glaser, Judge of the Burleigh
County Court with Increased Jurisdiction;
Municipal Judge Harry J. Pearce; Professor Thomas
Lockney, School of Law, University of North
Dakota; Chief Edwin Anderson, Fargo Police
Department; Sheriff Glen Wells, Pembina County;
and Messrs. Rodney S. Webb and Albert A. Wolf,
attorneys at law.

The Committee’s work was funded in part by a
federal grant in an amount of $77,859 obtained
through the Combined Law Enforcement Council.
The Committee’s work was carried out during 14
meetings, or 26 Committee working days.

The report of the Committee on Judiciary “A”
was submitted to the Legislative Council at the
biennial meeting of the Council held at Bismarck.
The report and recommended legislation were
adopted for submission to the Forty-fourth
Legislative Assembly by the Legislative Council in
November 1974,

INTRODUCTION AND BACKGROUND

The Forty-third Legislative Assembly passed
Senate Bill No. 2045 (and a companion bill defining
sexual offenses — Senate Bill No. 2049) which en-
tirely revised the basic Criminal Code. The revision
included creation of an offense classification section
which classified offenses into five types, three types
of felony and two types of misdemeanor. Senate Bill
No. 2045 will take effect on July 1, 1975. The Forty-
third Legislative Assembly also passed a concurrent
resolution calling for a continuing study and revision
of all of the other sections in the Century Code
(outside of Title 12) which define crimes. The
principal purposes of the continuing study were to
revise the other sections to make them accord with
the offense classification format established in
Senate Bill No. 2045, and to provide a forum for
comments and criticisms on Senate Bill No. 2045 so
that amendments to it could be made prior to its
effective date.
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The work of the Committee during this interim
falls into three principal areas, with several sub-
sidiary areas. The first and foremost area of Com-
mittee concern was with substantive and formal
revision of all of the sections in the Century Code
which presently define criminal offenses. The
Committee reviewed each and every section and is
recommending a bill which will amend 597 existing
sections of the Century Code and repeal 245 existing
sections.

Because of the length of the main revision bill, it
will not be discussed in this report on a section-by-
section basis. Instead, a section of this report will be
devoted to the highlights of that bill, as well as the
Committee’s philosophy followed in recommending
amendment or repeal.

The second main area of Committee concern was
in soliciting and receiving comments and criticisms
about the new Criminal Code contained in Senate
Bill No. 2045. The Committee received a great deal
of input from law enforcement officers during the
interim, and is recommending a bill, to be discussed
later in this report, revising several sections of the
new Criminal Code.

The third major area of Committee concern was
with the drafting of legislation to control the
dissemination of obscene materials, and the
prevention of obscene performances. Because of the
recent Supreme Court decision in Miller v,
California, the Committee felt it necessary to take
action with respect to control of obscene materials,
as the sections enacted last Session, found in the new
Criminal Code, did not meet the new constitutional
tests set out in the Miller case, and were, in fact,
probably stricter than the Miller tests. After ex-
tended hearings and consideration of several drafts,
the Committee is recommending a bill which will be
discussed later in this report.

The Committee procedure utilized in considerin
the revision of the numerous sections scatter
throughout the Century Code was as follows:

1. The staff would draft proposed amendments
and repeals with respect to an entire title of
the Century Code.

2. The staff would contact the heads of state
agencies which had an interest in the subject
matter of a particular Title of the Code, and
would visit with that agency head, or his
representative, concerning the staff proposal.

3. The staff would invite the agency head or his
representative to attend a Committee



meeting at which the Title was to be
discussed.

4. The meeting would be held, and the proposed
amendments would be discussed with the
agency head, and his suggestions and
criticisms would be taken.

MAIN REVISION BILL

Before commencing discussion of the bill, it is
necessary to discuss the Committee’s recom-
mendation regarding creation of an ‘‘infraction”
offense. During the last interim, the Committee on
Judiciary ‘““B”’, while drafting the new Criminal
Code, considered the addition of an offense
classification known as ‘‘violation’’ to cover those
instances in which criminal penalties should, in the
belief of the Legislature, be imposed, but where a jail
sentence should not be available. As the 1971-73
study interim drew to a close, the Committee on
Judiciary ‘“B’’ could not reach an accord on adoption
of the ‘“‘violation” classification.

The current Committee adopted the ‘‘infraction”
classification as one of its first orders of business.
That classification will be discussed in more depth in
the next section of this report, but suffice it to say
that the maximum fine which can be assessed for an
infraction is $500, and a person guilty of an in-
fraction cannot be incarcerated as a punishment.
(Note: A person can be incarcerated, under the
provisions of the new Criminal Code, for willful
failure to pay a fine.) The infraction offense
classification was adopted primarily to provide a
means of classifying the numerous ‘‘regulatory”
offenses which are sprinkled throughout the Century
Code. :

The Committee’s objectives in carrying out the
revision are summarized in the following
paragraphs.

The first aim of the Committee was to reclassify
all criminal sections (outside of Title 12.1) in ac-
cordance with the penalty classification format, as
amended by the Committee. This aim included a
desire by the Committee to make penalties equal for
similar offenses. Further, the Committee also tried
to equalize penalties for offenses which were similar
in gravity, in the judgment of the Committee. The
Committee was in an excellent position to do this,
since it reviewed, in the court of the interim, every
criminal section in the Century Code.

The second general philosophy (or aim) of the
Committee was to delete or repeal those criminal
statutes currently in force which are outmoded or
unnecessary. This aim also included the Committee’s
desire to delete criminal liability in those instances
where civil liability might be more appropriate, or
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where criminal liability simply was not necessary
with respect to a particular type of action.

A third aim of the Committee, reflected in the
main revision bill, was to repeal or amend existing
sections in favor of the general criminal sections
contained in the new Criminal Code. An example of
this would be repealing a section which makes it a
crime to obstruct the Agriculture Commissioner in
carrying out a certain governmental function in
favor of the section in the new Criminal Code which
prohibits, in general terms, obstruction of any
governmental function. Another example would be
deletion of a provision making it an offense to falsify
a report to the Agriculture Commissioner in favor of
a general section in the Criminal Code prohibiting
falsification in governmental matters.

The fourth principal aim of the Committee is to
make specific offenses. not covered in the Criminal
Code, as general and comprehensive as possible. An
example is the creation of Section 16-01-17 which
lists numerous offenses relating to obstruction of
electors or fraudulent alteration of ballots, or ob-
struction of election procedures, and then classify
them as either Class A misdemeanors or Class C
felonies. This section results in a recommendation to
repeal several sections of the Code, and is stated in
more general language, thus allowing the prosecutor
an easier task in determining the appropriate section
under which to charge an alleged offender.

Because of its huge size, it would be impossible to
discuss the main revision bill in this report in detail,
and such a discussion would be tremendously
repetitive and boring. A great number of the
amendments made are simply to delete reference to a
specific potential maximum punishment and to
insert, in lieu thereof, a specific offense
classification, e.g., Class A misdemeanor, etc.

The changes next most often made were to delete
references to attempts to commit a particular act,
and references to falsification of particular
documents provided to particular governmental
agencies. The reasons for these deletions, in both
cases, is because the new Criminal Code covers the
topic generally. Attempts, and other inchoate of-
fenses such as solicitation or facilitation, are defined
generally in the new Criminal Code, and it is un-
necessary to repeat, throughout the Century Code,
that an “‘attempt’’ to commit a particular offense is
in itself an offense.

The same is true with respect to falsification of a
particular report to a particular agency. The
Criminal Code contains a general section (12.1-11-02)
which prohibits falsification of any kind in a
“governmental matter’”’. A matter is defined to be a
“governmental matter’’ if it is within the jurisdiction
of a government office or agency, or of an office,



agency, or other establishment in the legislative or
judicial branch of government.

Another major type of revision to existing
sections was to delete statutes, or references in
statutes, which would penalize a particular public
official, or governmental employee, for not per-
forming a duty imposed upon him by law. The new
Criminal Code contains a general provision which
makes it a Class A misdemeanor for a public servant
to knowingly refuse to perform any duty imposed on
him by law. The Committee feels that that provision
is adequate, and should substitute for any specific
statutory provisions relating to one governmental
agency, and one, or a very few, specific duties.

Another major reason for revision was to delete
or amend those current sections which define of-
fenses covered by the new general theft chapter of
the Criminal Code (Chapter 12.1-23). Theft is
broadly defined in the new Criminal Code, and
encompasses all of the current offenses wherein the
property of one man is unlawfully taken, such as
embezzlement, false pretenses, extortion, larceny,
and misappropriation of public funds, among others.

Other general offense definitions in the new
Criminal Code which resulted in several amendments
in existing offense definition statutes include the
general crime of obstructing or hindering a govern-
mental function, and the general offense of
disclosure of confidential information. In regard to
the latter general offense, ‘‘confidential information”
is defined as information made available to the
government under a governmental assurance of
confidence. An example is the information provided
to the Tax Department in an income tax return.

In following through with its amendments to
accord with the offense classification format, the
Committee proposed amendments to Section 61-28-
08. The amendments would classify two subsections
in that section as Class A misdemeanors. Section 61-
28-08 is in the chapter of the water laws which deals
with water pollution control. The Federal Water
Pollution Control Act requires that state penalties
match federal penalties in order for the State to be
allowed to operate its own water permit system.

The Chairman of the Committee has written to
the North Dakota Congressional Delegation asking
that the federal law be changed so as to allow North
Dakota to adhere to its offense classification format.
If this change is not made prior to or during the 1975
Session, Section 61-28-08 should be amended so that
the penalty provisions therein accord in language
with the penalty provisions contained in the Federal
Water Pollution Control Act. This change is being
recommended, although it violates the Committee’s
revision philosophy, in order to allow the State to
operate a water pollution permit program, rather
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than relinquishing operation of that program to the
Federal Government.

One last reason for change should be mentioned.
The new Criminal Code establishes five standards of
culpability, i.e., intentionally, knowingly,
recklessly, negligently, and willfully. The latter
standard encompasses the first three standards.
Because culpability standards have never previously
been codified, there are numerous ways of phrasing
them shown in existing offense definition sections
throughout the Criminal Code. The Committee’s
revision effort changes all nonconforming standards
o{) culpability to one of the five standards set out
above.

REVISION OF SENATE BILL NO. 2045

As mentioned earlier in this report, one of the
first actions the Committee took was to create an
offense classification known as infraction. The
maximum fine which can be imposed upon con-
viction of an infraction is $500. Of course, no jail or
prison sentence can be imposed, but all of the other
sentencing alternatives available under the new
Criminal Code, e.g., restitution, probation, etc., are
available upon conviction of an infraction. The
definition of infraction goes on to provide that any
person who has been convicted of an infraction and
has, within one year previously, been convicted of
another infraction may be sentenced as though
convicted of a Class B misdemeanor, i.e., may be
sentenced to jail. However, if the prosecution in-
tends to seek punishment as a Class B misdemeanor,
then the complaint is to specify that the offense is a
misdemeanor, and of course the right to counsel for
an indigent defendant would apply.

All procedural provisions relating to the trial of
criminal cases provided by statute or rule are to be
applied to the trial of an infraction. However, a
person charged with an infraction is not entitled to
counsel at public expense nor to a trial by jury,
unless he is potentially punishable by imprisonment.

Additionally, all rules of arrest, the jurisdiction
of courts, the statutes of limitations, and the burden
of proof which apply to misdemeanor charges shall
also apply to infraction charges. If an offense
definition provides that conduct is an infraction, and
does not specifically include a requirement of
culpability, no culpability is required. Thus, offenses
could be defined, and are in the main revision bill, for
which a person could be found guilty solely upon
proof that the act was committed and that the
alleged offender committed it. This provision of
strict criminal liability is useful with respect to many
minor administrative offenses.

The definitions section of the new Criminal Code
was also revised slightly to redefine the terms



‘“dangerous weapon’’, ‘‘person’’, and ‘‘public ser-
vant”; and to create a definition for the phrase
‘‘political subdivision’’. With the exception of the
definition of ‘‘dangerous weapon’’ the other two
definition amendments, and the created definition
will apply not only to the new Criminal Code, but
also to any statute throughout the Century Code
which defines an offense. ‘‘Political subdivision” is
defined as a county, city, school district, township,
and any other local governmental entity created by
law. It is the intent of the Committee that the term
“political subdivision” will include any govern-
mental entity not funded by legislative ap-
propriations and recognized in state law.

The definition of ‘“dangerous weapon’ is ex-
tended to include bows and arrows, crossbows,
spears, spring guns (including so-called zip guns),
“b.b. guns”’, air rifles, and CO2 guns. The definition
is also phrased in such a way that it is not limited to
any of the named devices, but can include similar but
unnamed devices.

In addition to creating an infraction
classification, the Committee also recommends a
new section be added to the Criminal Code setting
forth special organizational fines. An ‘‘organization”
is defined to include corporations, cooperatives, and
other business entities. The maximum fine structure
for organizations is set up as follows: for a Class A
felony — $50,000; for a Class B felony — $35,000;
for a Class C felony — $25,000; for a Class A
misdemeanor $15,000; and for a Class B
misdemeanor — $10,000. Of course, individuals who
can be held accountable for corporate action could
also be tried, and if convicted could be sentenced to
prison. The corporate fine schedule was developed by
the Committee with a primary view towards
deterring corporate offenders from violating such
regulatory statutes as those relating to pollution,
reclamation, etc.

The last Legislature, upon recommendation of
the previous criminal statutory revision committee,
enacted Section 12.1.01-05 which provides that
crimes defined by state law shall not be superseded
by city ordinance, by a city home rule charter, or by
an ordinance adopted pursuant to a home rule
charter. During the course of the interim, the
Committee was apprised of the fact that some were
construing that enactment as precluding cities from
enacting ordinances containing penal language. In
order to assure that that construction was not
followed, the Committee is recommending an
amendment to that section to provide specifically
that the section was not intended to preclude any
city from enacting a penal ordinance when it is
otherwise authorized to do so by law. For instance,
Subsection 15 of Section 40-05-02 authorizes cities to
prohibit the operation of motor vehicles by persons
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under the influence of intoxicating liquor or nar-
cotics.

The Committee considered several existing
sections dealing with harassing or threatening
communications, which sections are presently
contained in the Century Code (see Sections
8-10-07.1 and 49-21-21). The Committee has
recommended the sections currently in the Century
Code for repeal, and is amending Section 12-1.-17-07
to incorporate desirable provisions of the two sec-
tions repealed (8-10-07.1 and 49-21-21).
Representatives of Northwestern Bell Telephone
Company were consulted concerning this change,
and did, in fact, request, that the desirable
provisions of the two sections to be repealed be
included in Section 12.1-17-07.

That section provides that a person is guilty of an
offense if he communicates, in writing or by
telephone, a threat to inflict any injury on any
person, to any person’s reputation, or to any
property; makes an anonymous phone call or a call
using offensive language; or makes repeated phone
calls with no purpose of legitimate communication;
or communicates in writing or by phone a falsehood,
and thereby causes mental anguish. If the offense is
communicating a threat, it is a Class A
misdemeanor. Otherwise the offense is a Class B
misdemeanor. If the offense charged involved the
use of a telephone, the prosecution may deem the
offense to have been committed at either the place at
which the telephone call was made, or the place at
which it was received.

In the latter months of the study, the staff
counsel for the Committee was in close conduct with
representatives of the Peace Officers Association,
and attended the annual convention of that
association. The association indicated support for
the new Criminal Code, but presented a list of
proposed amendments for the Committee’s con-
sideration.

The Committee considered each proposed
amendment in depth and heard presentations from
representatives of the Peace Officers Association
concerning each. The Criminal Code revision bill
contains many proposed amendments to sections of
the new Criminal Code resulting from recom-
mendations of the Peace Officers Association.

Amendments recommended by the association
and accepted by the Committee include repeal of the
current section in the Criminal Code (Section 12.1-
02-04) which provides that a person does not commit
a particular offense if, at the time he engages in the
conduct charged, he is ignorant or mistaken about a
matter of fact or law and the ignorance or mistake
negates the culpability required for commission of
that offense. The Peace Officers Association was
opposed to continuing that section in the Criminal



Code on the basis that it seemed to imply that
ignorance of the law might excuse otherwise criminal
activity. Because the Committee felt that the section
simply stated a truism, it agreed to repeal it in order
to ensure that no one was confused into thinking
that ignorance of the law might justify criminal
action. Additionally, the Committee recognized that
Subsection 5 of Section 12.1-02-02 is essentially a
restatement of the old maxim that ‘‘ignorance of the
law is no excuse’’.

Another section amended at the request of the
Peace Officers Association dealt with the self-
defense justification for use of force. As the section
presently reads, a person is not justified in using
force in self-defense for the purpose of resisting
arrest, but excessive force on the part of the
arresting officer may be resisted.

The Peace Officers Association desired that the
reference to resisting excessive force be deleted. It
was their belief that that language would be an open
invitation to a person about to be arrested to resist.
This belief was based on the fact that the language
suggests that the person about to be arrested is the
sole judge of what is excessive force. The proposed
Committee amendment would delete the language
authorizing resistance to excessive force.

The next proposed amendment is within the
section setting forth instances in which the use of
deadly force was justified. Presently, that section
contains a provision authorizing a public servant
authorized to affect arrests to use deadly force to
affect the arrest or prevent the escape of a person
who has committed or attempted to commit a
‘“felony involving violence”’. The Peace Officers
Association indicated that it would like to see the
words ‘“‘involving violence’’ deleted from the section,
as that puts too great a burden on the peace officer to
make the determination as to what type of felony the
fleeing person might have been involved in. The
Committee is recommending that amendment.

The next proposed amendment is with respect to
the conditions of probation which may be imposed
by a court when it places a convicted offender on
probation. Presently, the section provides that one
of the conditions which may be imposed is that the
probationer must submit his person, vehicle, and
home to search and seizure by a probation officer at
any time of the day or night, with or without a
search warrant. The Peace Officers Association
desired to expand the scope of this probation con-
dition to include the possibility that the judge could
condition probation upon the fact that the
probationer submit to those searches by sheriffs,
deputy sheriffs, police officers, or employees of the
Bureau of Criminal Investigation, in addition to
probation officers. After considerable debate, and
with some dissent, the Committee is recommending

124

an amendment to Subdivision o of Subsection 2 of
Section 12.1-32-07 in accordance with the desires of
the Peace Officers Association.

The next recommendation made by the peace
officers was with reference to Section 12.1-03-01
which defines accomplice liability. Presently, the
section provides that a person can be convicted of an
offense based upon the conduct of another when he
has a legal duty to prevent its commission, and fails
to make proper effort to do so. The association
thought that the total language with reference to the
legal duty and failing to make a proper effort should
be deleted, as it might be implied that the Attorney
General would be in violation of this statute
whenever he didn’t make a proper effort to prevent
an offense. During the course of the discussion, it
was noted that perhaps the real problem was with
the phrase ‘‘having a legal duty to prevent its
commission”. With that discussion in mind, the
Committee is recommending an amendment to that
section to limit accomplice liability to situations
wherein a person has a statutory duty to prevent
commission of a particular offense and then fails to
make a proper effort to do so.

The Peace Officers Association objected to the
current wording of the section dealing with conduct
which prevents, or attempts to prevent, an arrest.
Presently, the section provides that a person is
guilty of a Class A misdemeanor if he creates a
substantial risk of bodily injury to a public servant
while taking action intended to prevent his arrest, or
the arrest of another. The association felt that a
differentiation should be made in that section based
on the type of offense involved. In accordance with
the association’s desires, the Committee is proposing
an amendment to Section 12.1-08-02 to make it a
Class A misdemeanor to prevent the arrest of
someone when that arrest is for a misdemeanor or
infraction, but to make it a Class C felony if the
alleged offender is attempting or does prevent the
arrest of himself or another for a felony.

The association was interested in providing
criminal liability for giving false information or a
false report to a law enforcement officer with
knowledge that the information or report is false.
Therefore, it proposed an amendment to Section
12.1-08-03 to add a new subdivision making it either
a Class C felony or Class A misdemeanor to give
false information or a false report to a law en-
forcement officer, when the person giving such
information or report knows it to be false. The
Committee accepted this recommendation. The
difference in gradation depends upon what type of
offense is the subject of the false report.

Under the new Criminal Code, it is a Class B
misdemeanor to impersonate a public servant and
act as if to exercise his authority. The Code defines a



public servant to include a law enforcement officer.
The Peace Officers Association desired that the
section differentiate between public servants in
general and law enforcement officers, and to increase
the penalties for impersonating a law enforcement
officer. The Committee accepted that recom-
mendation and is adding another subsection to
prohibit the false impersonation of a law enforcement
officer, and making such impersonation a Class A
misdemeanor.

The new Criminal Code modifies the present
North Dakota law codifying the ‘‘felony-murder”
rule. Under present North Dakota law, a person who
is engaged in a felony is guilty of murder if another
person is killed, and the action of the person engaged
in a felony is causative of that death. The person
engaged in the felony is guilty of murder even
though the person killed is a co-participant in the
felony. The new Criminal Code provides that a
person is not guilty of ‘“felony-murder’’ if the person
killed is one of his co-participants. The Peace Of-
ficers Association believes that the section should be
amended to return to the current North Dakota
“felony-murder” rule. The Committee agreed and is
amending Subsection 3 of Section 12.1-16-01 to
delete the exception for death of a co-participant.

Assault on a peace officer under the new Criminal
Code is a Class C felony when the peace officer is “‘on
duty’’ and the aggressor knows that to be a fact. The
Peace Officers Association desired that the words
“on duty’’ be deleted and that the words “‘acting in
an official capacity” be substituted therefor. They
noted that a law enforcement officer is theoretically
able to act in an official capacity even though he is
not strictly ‘“‘on duty”. When he is acting in an
official capacity he should have the additional
protection provided by the present assault section.
The Committee accepted this recommendation and is
proposing an appropriate amendment to Section
12.1-17-01.

Another association recommendation adopted by
the Committee had to do with the section prohibiting
“stowing away’’. Presently, that section would make
it a Class A misdemeanor to stow away on a vessel or
aircraft. The association recommendation is that the
words ‘‘vehicle” and ““train”’ be added to the section,
so that it will also be a crime to stow away on a
vehicle and train as well as on a vessel or aircraft,

The section in the Criminal Code which deals
with unauthorized use of a vehicle (joy-riding) sets
forth a defense to prosecution in the event that the
accused person ‘‘reasonably believed that the owner
would have consented had he known the conduct in
which the prosecution” is based. The Peace Officers
Association wanted that language removed, as they
felt that was a defense which went too far, and
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additionally, would be utilized, whether a valid
defense or not, in every case. The Committee ac-
cepted the recommendation of the association, and is
deleting Subsection 2 of Section 12.1-23-06.

The new Criminal Code provides that one of the
defenses to a charge of theft is that the actor
honestly believed that he had a claim to the property
or services involved which he was entitled to assert
in the manner which forms the basis for the charge
against him. The association desired this defense to
be removed as they felt that it would be used by
defendants in an inappropriate manner. The
Committee concurred, believing that the defense
simply states a truism in any case. If the actor has
an honest belief that he had a claim to the property
involved, that will be a defense to a charge of theft
regardless of whether or not the statute says so. This
is true because the definition of theft includes an
intent to deprive another of his (the other’s)
property. Such an intent cannot exist if the alleged
offender believes that he has a rightful claim to the

property.

The Peace Officers Association recommended
amendment to the section prohibiting the supplying
of firearms for use in a riot, or being armed with a
firearm while engaging in a riot. They desired the
section amended to include the term ‘‘dangerous
weapon’’ in addition to the terms ‘‘firearm” and
“destructive device”, so that supplying a dangerous
weapon of any kind for use in a riot would constitute
the offense. The Committee accepted that recom-
mendation.

The Committee engaged in extensive discussion
concerning the Peace Officers Association recom-
mendations on the Criminal Code section prohibiting
indecent exposure. The association desired that the
section prohibit exposure of a person’s genital
organs when that conduct was likely to be observed
by a person who would be offended or alarmed,
regardless of the intent of the alleged offender. The
present draft requires that the alleged offender have
an intent to gratify his own, or another’s, sexual
desire. The Committee recommendation is a com-
promise between the Peace Officers Association
recommendation and the current provisions. Ex-
posing one’s genitals with intent to gratify or arouse
sexual desire will be a Class A misdemeanor. Ex-
posing one’s genitals without any particular in-
tention in situations in which the exposure is likely
to be observed by a person who would be offended or
alarmed will be a Class B misdemeanor.

The next association recommendation has to do
with the definition of a ‘‘gambling house” in the
chapter in the new Criminal Code prohibiting
gambling. That definition contains a presumption
that any place where gambling apparatus is found is
presumed to be a gambling house, unless the ap-



paratus found are cards, dice, or other games, and
they are found in a private residence. The peace
officers desired that the language which dealt with
the finding of cards, dice, or other games in a private
residence be deleted, as it tended to dilute the
strength of the presumption. During the course of
discussion on this recommendation, it was noted
that without that exception, the finding of cards or
dice in a private home would give rise to a
presumption that that home is a ‘“‘gambling house”’,
and therefore that the persons living there could be
charged with operating a gambling house. With this
in mind, the Committee is recommending that the
entire presumption be stricken from the definition of
“gambling house”’. This recommendation was made
over the dissent of some members of the Committee
who felt that the presumption should be retained as
it could be of value to prosecutors in certain in-
stances.

The final recommendation of the association,
accepted by the Committee, was with respect to the
section in the new Criminal Code which propounds a
philosophy in favor of concurrent sentences, rather
than consecutive sentences. The association believes
that the Legislature should not set forth a statutory
philosophy favoring concurrent sentences, but
should leave that determination, i.e., whether
sentences are to be concurrent or consecutive, solely
in the discretion of the sentencing judge. The
Committee is proposing that Subsection 1 of Section
12.1-32-11 be deleted in accordance with the
association’s recommendations.

Other important changes contained in the bill
draft amending the basic Criminal Code include a
provision that, upon motion of the defendant, the
court can order a term of imprisonment to commence
at some time other than at the time of sentencing.
This amendment was recommended by one of the
district judges who appeared before the Committee
with comments on the new Criminal Code. The
amendment would allow a judge to sentence a far-
mer, for instance, to a sentence of imprisonment
upon conviction of a crime, but would allow the
farmer to complete his harvest if the judge thought
that appropriate in the particular situation at hand.

In order to ensure that the policy of the new
Criminal Code with respect to minimum sentences is
effectuated, the Committee is recommending an
amendment to the basic sentencing statute to
specifically provide that courts shall not sentence to
minimum terms of imprisonment. The previous
interim committee intended that to be the case, but
comments received since the Criminal Code was
enacted indicated that there was some doubt that the
new Criminal Code would be construed to abolish
minimum sentences.

The final important recommendation of the
Committee with respect to Senate Bill No. 2045 had
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to do with the section which sets forth the sentencing
alternatives available to the court. Presently, that
section does not include the assessment of
reasonable costs against a convicted defendant. The
Committee, after considerable debate, and over the
objection of those who thought that assessment of
costs places an unconstitutional burden on the
defendant’s right to a jury trial, is recommending an
amendment to authorize assessment of reasonable
costs as one sentencing alternative, to be used alone
or in combination with other sentencing alternatives.
The Committee is further amending that same
section to ensure that the current deferment of
sentence imposition procedures remain unchanged as
a result of adoption of the new Criminal Code.

The bill also makes other grammatical and
formalistic changes which will not be discussed at
length in this report.

OBSCENITY CONTROL LEGISLATION

Following the decision of the U.S. Supreme
Court in Miller v. California, the Committee realized
that the obscenity control provisions contained in
the new Criminal Code should be revised, as the
definitions of obscenity contained therein did not
comport with the Miller tests. Additionally, the
Committee was aware that the current North Dakota
obscenity control statutes had been held un-
constitutional by the federal district court in Me-
Cright v. Olson.

Therefore, the Committee commenced hearings
on a bill draft to simply revise the current provisions
of the Criminal Code (Chapter 12.1-27). At the first
of three meetings at which the subject was discussed
the Committee received two additional alternative
drafts from private citizens. The first draft would
have provided criminal penalties only for
disseminating obscene materials to minors. The
second alternative received by the Committee
provided that the question of the obscenity of
particular materials should be civilly determined
prior to any criminal charges being made.

The Committee rejected the suggested draft,
based on a recently enacted South Dakota law,
which would have limited criminal liability to in-
stances where people had distributed obscene
materials to minors. The Committee, however, was
interested in the prior civil determination procedure
and directed the staff to draft legislation in-
corporating the prior civil determination procedure
for allegedly obscene books and materials.

At the hearing on that draft, testimony was
taken which indicated a desire to include motion
pictures, sound recordings, and pictures within the
prior civil determination procedure. The Committee
then directed the staff to redraft the obscenity



control bill to extend the range of the prior civil
determination proceedings to cover books,
magazines, pictures, sound recordings, and motion
pictures.

This was done, and the Committee now
recommends a bill which would define four types of
criminal activity: First, dissemination of obscene
material (a Class A misdemeanor); second, the
presenting or directing of an obscene performance (a
Class A misdemeanor); third, permitting an obscene
performance in a liquor establishment, or par-
ticipating in an obscene performance in a liquor
establishment (a Class A misdemeanor); and fourth,
promoting obscene materials to minors (a Class C
felony).

The bill defines obscene material or obscene
performance as material or a performance which,
taken as a whole, the average person applying North
Dakota standards would find predominately appeals
to a prurient interest; depicts or describes sexual
conduct in a patently offensive manner; and, taken
as a whole, lacks serious literary, artistic, political,
or scientific value.

The term ‘‘material”’ is defined as meaning any
physical object used as a means of presenting or
communicating information or emotion to, or
through, a human being’s receptive senses. The
definition includes, but is not limited to books,
sound recordings, films, and pictures. The term
“book” is defined as meaning books, magazines,
pamphlets, newspapers, or other articles made out of
paper and containing printed, typewritten, or
handwritten words.

Before a criminal prosecution for dissemination
of obscene material (but not for presenting an ob-
scene performance) can be commenced, the material
in question is to have been adjudged obscene in a
civil proceeding carried out in accordance with the
bill’s provisions. A civil proceeding for a deter-
mination of obscenity may be instituted by any law
enforcement officer who believes that a person is
disseminating or will disseminate obscene material.

When such a civil action is commenced, any
person about to disseminate the same materials may
intervene in the civil proceeding as a matter of right,
and shall have all the rights of an original party to
the proceeding, and will be bound by any judgment
entered therein. Additionally, the law enforcement
officer is to give actual prior written notice to any
other person whom he wishes to make a ‘‘con-
structive” defendant.

The bill provides that a district judge may issue a
search warrant to seize a single copy of the allegedly
obscene material to be used as evidence in the civil,
and any possible criminal, proceeding. However, if
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only a single copy of the material is available within
the jurisdiction, the defendant is either to provide a
duplicate or make the original available for
duplication, at county expense, by the court during
time periods when the material is not on sale or
exhibition. If only a single copy is available and it is
impossible or impractical to duplicate it, the
defendant is immediately to make the single copy
available for viewing by the court, and subsequently
available for viewing at the trial.

The civil proceeding itself, at the request of either
party thereto, may be tried either to the court, or to
an expanded district court consisting of three
district judges chosen by the Chief Justice of the
Supreme Court. When an expanded district court is
demanded by either party, the district judge before
whom the proceeding was initially brought is to
notify the Chief Justice of that fact, and the Chief
Justice is to appoint, within a five-day period, two
otger district judges to sit with the original district
judge.

If either party to the proceeding, or an in-
tervenor, is aggrieved by the court’s decision, that
decision may be appealed to the Supreme Court in
the manner provided in the rules of appellate
procedure.

If the trial court finds the material not to be
obscene, it is to enter a declaration to that effect and
dismiss the suit. If it finds the material to be ob-
scene, it is to so declare and enter the declaration in
the judgment. Additionally, the court can issue a
permanent injunction against sale or dissemination
of the material, if found obscene, which injunction, if
violated, can be punished as a criminal contempt.

A declaration of obscenity contained in the
judgment issued in the civil action may be used to
establish that a defendant, an intervenor, or a
constructive defendant had knowledge of the type
of material that he was distributing and that it was
obscene, if he subsequently distributes the same
material found to be obscene in the civil proceeding.
In order to bind persons who were not actual
defendants or intervenors, the appropriate law
enforcement officer must give them actual written
notice of the final judgment. That action then
perfects a potential disseminator’s status as a
constructive defendant.

In those instances where the material itself, or
the manner in which it is being disseminated, poses a
clear and present danger to minors, the appropriate
law enforcement officer can petition the district court
for a preliminary injunction prohibiting
dissemination. The Committee felt that this
provision was important to protect against instances
such as the dissemination of obscene materials on
school grounds, etc.



If material is declared, in a civil proceeding, to be
obscene in one jurisdiction in the State, and not
obscene in another, there is to be no criminal
prosecution based on the declaration of obscenity
until the matter shall have been finally resolved by
the Supreme Court. Any party to either proceeding,
including constructive defendants, is to have the
right, when such a conflict exists, to petition the
Supreme Court to finally determine the question.

The criminal provisions of the bill relating to
dissemination or promotion of obscene material (but
not to presentation of obscene performances) shall
not apply to instances where that material is
possessed or distributed in the course of law en-
forcement, judicial, or legislative activities; nor shall
those criminal sections apply to instances where the
material is possessed by a bona fide school, college,
university, museum, or public library for limited
access for educational research purposes which are
carried on at the institution. Finally, the criminal
provision shall not apply when the local dealer is
returning material, determined to be obscene in a
civil proceeding, to the distributor or publisher from
which it was originally received.

The bill draft provides that its regulation of the
dissemination of obscene materials or the presen-
tation of obscene performances is to be uniformly
applicable throughout the State, and no city is
authorized to enact new, or enforce existing, or-
dinances which also prohibit the dissemination of
obscene materials, or control obscene performances.
To effectuate this state preemption of local obscenity
ordinances, the bill would repeal Subsection 62 of
Section 40-05-01 which presently provides that cities
can enact ordinances prohibiting obscene per-
formances or the dissemination of obscene materials.

The Committee recommends the bill embodying
the prior civil determination procedure for two
principal reasons. First, the procedure is recom-
mended because the U.S. Supreme Court has in-
dicated, in a recent opinion, that a prior civil
determination procedure is the preferable way of
handling the difficult question of determining what,
in fact, is obscene. The second principal reason is
that the prior civil determination of obscenity
negates the possibility that persons engaged in
disseminating materials would be subject to
harassing criminal actions commenced by over-
zealous prosecutors at the insistence of persons
whose standards of what is obscene are much higher
than those of the community in general.

MISCELLANEOUS
The previous interim committee responsible for
Criminal Code revision (the Committee on Judiciary
“B”) had recommended a separate bill to repeal
Sections 12-07-07, 12-07-08, and 12-07-09 of the
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Century Code which prohibit the carrying or display
of red or black flags, and flags of other nations which
are not ‘“‘friendly”’, as well as flags of other states.
The bill was introduced separately because those
three sections were enacted as an initiated measure
in 1920. The bill did not pass during the 1973
Session.

The Committee believes that these sections are
unnecessary and that the new Criminal Code con-
tains an adequate provision relating to desecration of
a flag. However, the Committee recognizes that
there may be other points of view on this question so
it is submitting two alternative bills. The first bill
would simply repeal those three sections. In order for
that bill to be enacted, it would require a two-thirds
affirmative vote in both Houses. The alternative bill
would also propose repeal of those three sections, but
would revise them for reenactment with new penalty
classifications. The rationale for revising and
reenacting as well as repealing is to allow the sec-
tions to be numbered in the context of the new
Criminal Code, rather than being the only three
sections remaining in Chapters 12-01 through 12-43
of the current Century Code. (Note: All of the
remaining sections in those chapters are repealed by
the new Criminal Code, effective July 1, 1975.)

The sections in the second alternative would
prohibit the carrying of a flag, other than the flag of
the United States, a state flag, or the flag of a
friendly foreign nation, in parades. Such a flag could
not be displayed or exhibited in a hall or pubhc place,
or on a vehicle, or in any other manner in publi¢'
within the State. The second section would prohibit
the carrying, display, or exhibition of red or black
flags, or other banners, ensigns, or signs having
inscriptions opposed or antagomstlc to the existing
government of the United States, or of the State of
North Dakota, on such banner', ensign, or sign,
where the use of display of that banner, ensign, or
sign would tend to cause a breach of the public.
peace. Anyone who violates either of those two
sections would be guilty of a Class B misdemeanor.

During the course of its studies, numerous
aspects of its activities bothered the Committee, but
because of the limitation on Committee time and the
tremendous workload which it faced, the problems
could not be resolved during this interim. However,
the Committee did want the problems to be
brought to the attention of the Legislature, so that
they might be studied during the next interim.

The first and foremost problem called to the
Committee’s attention was in relation to the creation
of criminal liability by administrative action. This
occurs because numerous existing North Dakota
statutes attach criminal liability to the violation of a
regulation promulgated by a state, and in some cases
alocal, governmental entity . The Committee worried



about this liability, but simply did not have time to
look at every regulation currently in force. The
Committee did believe that an interim committee
should take time to look at currently wvalid
regulations to determine their necessity, and
whether it is appropriate that criminal liability
attach for violation of those regulations.

The second area of concern to the Committee was
in relation to the disqualifications which followed a
criminal conviction (in addition to the standard
sentencing alternatives). The new Criminal Code
contains a general statement regarding the rights
lost or retained by a person convicted of a felony.
However, the Committee was cognizant of the fact
that disqualification provisions are contained
throughout the Century Code, e.g., the fact that a
particular officeholder will forfeit his office if he is
convicted of a certain type of offense. The Com-
mittee believed that this topic should also be studied
during the next interim.

A third area of concern had to do with the fact
that numerous statutes throughout the Century
Code do not differentiate, in speaking of contempt,
between civil and criminal contempt. Nor are the
existing statutes on civil and criminal contempt
procedures free from ambiguity. Therefore, the
Committee is recommending a study, during the
next interim, of the subject of civil and criminal
contempt.

The Committee is also recommending a study of
the desirability of providing for appelate review of
sentences. That is, a review of the length of, and
justification for, a sentence, in addition to the
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question of whether the sentence was legally per-
missible. Additionally, the Committee is recom-
mending a study be made of the use of certain ter-
minology, i.e., the use of the words ‘child”,
“children’’, “minor”’, and ‘“‘minors’’ in Title 14 of the
Century Code. When the Committee studied the
criminal sections in that title, there was confusion as
to the usage of those words in non-criminal sections
of that title.

The Committee is recommending a study
resolution embracing all of the foregoing topics.
Additionally, the Committee is recommending
another study resolution directing the Legislative
Council to carry out a study of mental health and
retardation commitment procedures, and the in-
hospital procedures relating to the custody and
treatment of persons hospitalized because of mental
disability. This topic was of interest to the Com-
mittee, since persons who have suffered criminal
convictions are often initially sentenced to a mental
health facility for diagnosis or treatment, or are sent
to such a facility following incarceration in a penal
facility. The Committee was also aware that the
constitutionality of current North Dakota statutes
relating to mental health and retardation com-
mitment procedures were subject to some doubt.

The resolution would direct the Council to study
the statutes and case law relating to mental health
and mental retardation commitment procedures, and
to also study the procedures utilized in the treatment
and detention of persons who are mentally ill or
mentally retarded to ensure that the procedures meet
the requirements of due process of law, and the needs
of the persons and institutions involved.



JUDICIARY "B"

House Concurrent Resolution No. 3003 of the
Forty-third Legislative Assembly directed the
Legislative Council to continue to study and
evaluate the Uniform Probate Code passed during
the 1973 Legislative Session and to take effect on
July 1, 1975. Senate Concurrent Resolution No. 4027
directed the Legislative Council to study the law
enforcement and regulatory activities of the State
with a view to the desirability and feasibility of
creating a Department of Public Safety. Senate
Concurrent Resolution No. 4077 directed the
Legislative Council to carry out a comprehensive
study of the State Penitentiary, the State Industrial
School, the State Farm, and the facilities and
programs at Jamestown State Hospital for in-
carceration, treatment, and diagnosis of persons
convicted of criminal offenses.

These studies were assigned to the Committee on
Judiciary ‘“‘B”’ consisting of Senators S.F. Hoffner,
Chairman, Francis_Barth, Donald Holand, Harry
Iszler, Emil Kautzmann, David Nething, Elton
Ringsak, and Ernest Sands; and Representatives
Aloha Eagles, William Kretschmar, Violetta
LaGrave, Alice Olson, Dean Winkjer, and Terry
Irving. Representative Irving was added to the
Committee membership following her election at the
Special Election held on December 4, 1973.

In addition to the studies assigned by the
resolutions mentioned above, the Legislative Council
assigned to the Committee on Judiciary “B”’ the
responsibility for necessary statutory revision
projects which might arise during the legislative
interim, and the responsibility to study uniform and
model legislation and make recommendations
regarding such legislation. During the course of the
interim, the Chairman of the Legislative Council, at
the suggestion of the Resources Development
Committee, assigned the Committee on Judiciary
“B” the responsibility of studying law enforcement
and judicial systems of those counties affected by
such development. In carrying out its assignment,
the Committee held 13 meetings, including one
meeting in Jamestown, North Dakota, and spent a
total of 24 working days studying the various topics
assigned to it.

The report of the Committee on Judiciary “B”
was submitted to the Legislative Council at the
biennial meeting of the Council held at Bismarck.
The report and recommended legislation were
adopted for submission to the Forty-fourth
Legislative Assembly by the Legislative Council in
November 1974.
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UNIFORM PROBATE CODE STUDY

Concurrent with the passage of House Bill No.
1040 (the Uniform Probate Code), the Forty-third
Legislative Assembly passed House Concurrent
Resolution No. 3003 which directed a continuing
study of the Uniform Probate Code in order that any
necessary changes could be made prior to its ef-
fective date — July 1, 1975.

At the initial meeting to consider potential
problems with the Uniform Probate Code, it became
evident that the major area of concern had to do with
the provisions for bonding those persons who act as
personal representatives responsible for the con-
servation and distribution of a particular decedent’s
estate. Additionally, some concern was expressed by
representatives of the Veterans’ Administration on
the provisions of the Uniform Probate Code
(hereinafter UPC) relating to guardianships. The
Committee also heard testimony from County Judge
Kirk Smith who had been active in studying the
UPC for the State Bar Association. Judge Smith
recommended that, to the greatest extent possible,
the uniformity of the UPC be maintained.

In order to better understand the situation with
regard to the bonding of personal representatives of
decedents’ estates, the Committee directed the staff
to mail a questionnaire to all judges of county courts
and county courts with increased jurisdiction. This
was done early in the legislative interim, and the
collated answers were presented to the Committee
prior to further action with respect to the UPC.
Forty-six of the 563 County Judges answering the
questionnaire had indicated that, during the
preceding five-year period reported, they had
handled the probates of 11,628 estates. Of those
estates, 6,102 (52.4 percent) involved decedents who
died testate.

The questionnaire inquired as to how many
executors or administrators were required to be
bonded in each of the counties, and the answers
ranged from 3.5 percent in three counties to 45.8
percent in one county. The largest group (19) of the
counties answering, bonded executors or ad-
ministrators in from 0 to 10.9 percent of the cases.
Thirteen counties bonded executors or ad-
ministrators in 11 to 20.9 percent of the cases. Nine
counties bonded them in 21 to 30.1 percent of the
cases, and four counties bonded executors or ad-
ministrators in 31 to 40.9 percent of the cases. Of the
probate bonds reported (1,746), 736 (42.7 percent)
had a face value of $5,000 or less, and 83 bonds (4.8
percent) had a face value exceeding $60,000. The
Surety Association of America’s member companies



would probably charge a $35 annual premium for a
$5,000 bond, and a $300 annual premium for a
$60,000 bond.

House Bill No. 1040 presently provides, in
Section 30.1-17-03, that a personal representative
need not give a bond: unless he is appointed to
administer an estate under a will, and the will
contains an express requirement that he be bonded;
unless a demand is made for a bond by a person
interested in the estate, and the estate is In excess of
$1,000, or the person is a creditor having a claim in
excess of $1,000; or the court requires that the
personal representative be bonded. These provisions
are directly opposed to the provisions in current
North Dakota probate law which would require a
personal representative to be bonded unless all of the
potential heirs waive that requirement.

In continuing to carry out its responsibility to
study the UPC and determine what changes should
be made, the Committee attended a seminar con-
ducted by Professor Richard Wellman and Professor
Richard Effland, two of the principal draftsmen of
the UPC for the National Conference of Com-
missioners on Uniform State Laws. These gentlemen
summarized the arguments in favor of retaining the
personal representative bonding provisions of the
UPC as passed by the Forty-third Legislative
Assembly.

The argument of the two professors was
essentially that the premiums for probate bonds are
too expensive in relation to the direct losses and
claims adjustments which occur in North Dakota.
Additionally, the argument was advanced that the
UPC is designed to make the probate of an estate as
simple and expeditious as possible, and requiring
heirs to waive bond, as is presently done in a great
majority of cases under present North Dakota
probate law, would be simply placing an impediment
in the way of speeding the probate of a decedent’s
estate.

The Committee heard testimony from those
interested in amending Section 30.1-17-03 so that it
would read essentially as current law does. Their
arguments were based primarily on the fact that
heirs must be protected, not only from dishonest
personal representatives, but also from well-meaning
personal representatives who make errors in
judgment.

At its final meeting wherein the UPC was con-
sidered, the Committee heard testimony from
representatives of the Tax Department, expressing
some concern with the procedures which House Bill
No. 1040 would have required in collecting the estate
tax. The Tax Department recommended that the
estate tax be collected at the state level, rather than
at the county level, and that county judges report
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the appointment of personal representatives to the
Tax Department.

The Committee also heard a report on a telephone
conversation between the Committee Counsel and
County Judge Kirk Smith. Judge Smith stated,
during that conversation, that, at a recent meeting
of county judges, he visited personally with 37
judges concerning their experience with relation to
probate bonds. Of the 37 judges interviewed, 34 had
no recollection of any losses in their counties which
would be covered by a ‘‘probate bond’’; two judges
had had losses covered by provate bonds, the claims
were paid, and the losses were recovered by the
surety company; and one judge, Judge Smith
himself, presently had a claim pending under a
probate bond.

The Committee is recommending a bill to amend
several sections of the UPC before it goes into effect,
and to amend certain sections of the Century Code
having to do with the estate tax. The most im-
portant of the amendments being recommended:

1. Would require county judges to forward to
the Tax Department copies of all orders ap-
pointing personal representatives of dece-
dents’ estates, and orders directing payment of
an elective share to the decedent’s spouse;

2. Would limit the fee which could be paid to a
conservator for managing the estate of a per-
son who is receiving benefits from the
Veterans' Administration to not more than
$50 per year; and

3. Would require the Tax Commissioner to
collect the estate tax, rather than the County
Treasurer as is presently the case.

The bill recommended by the Committee would
not amend the UPC provisions (Section 30.1-17-03)
to require personal representatives to be bonded
unless the requirement of bond is waived by all of the
heirs, or unless the decedent’s will specifically
waives bond. Thus, the provisions relating to
bonding of personal representatives as contained in
the National Conference of Commissioners on
Uniform State Laws draft of the UPC would be
retained. '

PENAL INSTITUTIONS STUDY

In order to adequately carry out its assignment
under Senate Concurrent Resolution No. 4077, the
Committee determined early in the interim that it
would have to visit each of the penal institutions and
the State Hospital with respect to the facilities there
for persons convicted of crimes. The Committee
toured the State Penitentiary in September 1973,



and held interviews with members of the Peniten-
tiary staff and selected inmates.

The interviews with the seven inmates resulted in
the following statements by one or more inmates:

1. A belief that drugs could be smuggled into
the Penitentiary; ‘

2. A suggestion that inmates have access to
legal counsel;

3. A belief that recreational facilities at the
Penitentiary are inadequate;

4. A belief that the handling of inmates finan-
cial affairs was inadequate, and, in some in-
stances, unfair;

5. A desire that there be a representative on the
Parole Board from the %enitentiary staff,
which representative would be more familiar
with the prisoners;

6. A suggestion that inmates be eligible for
work release programs even though their
minimum sentences have not been served;
and

7. A suggestion that prison security could be
improved.

In addition to testimony from inmates, the
Committee heard testimony concerning the status of
the prison in general. It was noted that, based on an
average of 125 inmates, the average cost per day at
the State Penitentiary was $17.29 per inmate. Based
on an average of 25 inmates, the average cost of the
State Farm was $6.57 per inmate. The overall
average cost per day at both the Penitentiary and
State Farm was $15.51, as of September 13, 1973.
As of that same date, there were 101 personnel on
the staff of the Penitentiary.

The Committee also received a profile of the
inmates at the Penitentiary as of August 1973. A
copy of that profile is on file in the Legislative
Council staff offices. Of the 144 inmates incarcerated
at that time, the profile indicated that 35 percent of
the population was under 23 years of age, and that
over 50 percent was under 28 years of age. Of that
same population, 37 percent admitted to excessive
use of alchol, and 30 percent of the population ad-
mitted to drug use.

The Committee toured the State Industrial
School in February 1974, and again interviewed
members of the staff and students. At the time of the
Committee’s visit, there were 63 full-time and five
part-time employees on the School staff, and 78
students under the jurisdiction of the School, in-
cluding students living in the three half-way houses
in Bismarck, Fargo, and Wahpeton. Twenty-one of
the total number of students were female.
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Interviews with the staff indicated some
unhappiness with the fact that the teachers at the
School were under the Teachers’ Fund for
Retirement. They felt that they should be able to be
under the Public Employees’ Retirement System
since they were state employees. Additionally, it was
noted during discussion with the staff that some
staff members, due to the inadequacy of their
salaries, had been eligible for food stamps during the
previous calendar year. Staff members also indicated
that it was difficult to enforce the state law
prohibiting minors from possessing or smoking
cigarettes, and that the students quite often smoked
“butts’’, which was deleterious to their health.

At the time of the Committee’s visit, the
Superintendent of the School, Mr. Reis Hall, was
just taking office, and many of the comments by the
staff were tempered by a desire to see how Mr. Hall
would handle the situation at the School.

The Committee then had an open discussion with
seven students, with no School staff personnel
present, and the following comments, among others,
were received:

1. A statement that some of the students had
been physically maltreated, especially
following attempts to run away;

2. A belief that the educational program at the
School was superior to the educational
programs at public schools in their home
cities;

3. A belief that there were no appropriate chan-
nels for students to air their complaints,
without being discriminated against for
doing so;

4. A belief that their mail was censored, and
that they were limited in the numbers and
types of persons to whom they could write;
an

5. A statement that more recreational equip-
ment was needed, and more free time for
recreation should be made available.

The Committee met in Jamestown in October
1973, and toured the Special Treatment Ward
(formerly known as the Maximum Security Ward) of
the State Hospital, as well as the “Drug Unit”’ and
the ‘‘Alcoholism Unit”. It was noted that the
average patient load in the Special Treatment Ward
has 18 patients, and that the facility was inadequate,
both physically and therapeutically. The Committee
heard testimony indicating that the Hospital’s
accreditation might be risked if something is not
done about the Special Treatment Ward.



The maximum cost per inmate per day in the
Special Treatment Ward was $30. In order to
construct a new Maximum Security Unit which
would be adequate, the Superintendent, Dr. Hubert
Carbone, estimated that $1 million would be needed.
That is, approximately $40,000 per bed for a 20-bed
unit, plus extras and furnishings. The Superin-
tendent stated that it wasn’t really important
whether the facility be built at the State Hospital or
at the State Penitentiary, since the adequacy of the
facilities and of the services rendered there is
ultimately going to be determined by the staffing of
the facility. He noted that it would probably be
somewhat easier to staff such a facility if it were
located near the State Hospital.

During the tour of the Alcoholism and Drug
Division units, it was noted that the per-patient per-
day cost in that division was $28. The Committee
also heard testimony concerning placement of
treated alcoholics, including testimony that they
were sometimes placed in the care of a member of
Alcoholics Anonymous who happened to live in the
patient’s home area. Where no Alcoholics
Anonymous member was available to receive the
referral, the patient would be referred to the usual
governmental agencies.

The Committee heard testimony concerning the
drug program, and the fact that there were very few
hard narcotics addicts in the State, but quite a
number of ‘‘drug abusers’’. The Youth Unit of the
Hospital was categorized as a ‘‘soft drug treatment
center’’, and the population in that Unit was limited
to persons from 15 to 25 years old. Use of drugs in
that Unit is controlled, the Committee was told,
primarily through peer pressure, and secondarily
through control of visitors. The amount of controlled
substances which get into the Youth Unit was
thought to be minimal by those testifying.

The question of the billing of patients for services
and care rendered at the State Hospital was
discussed, and the Superintendent noted that there
should be some fee charged to patients in order that
the Hospital not become a dumping ground for
unwanted individuals. He thought that the charging
of fees results in some assurance that the persons
who are hospitalized are actually in need of treat-
ment.

The Committee heard testimony concerning the
desirability of having a “IN-WATS” line available
so that former patients could call back to the
Hospital if they felt the need of further consultation
with doctors or counselors at the Hospital. Ad-
ditionally, some members of the Hospital staff felt
that some consideration should be given to providing
a program for persons convicted of DWI, which
program was based on the optional use of “An-
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tabuse’’, a drug designed to help people control their
desire for alcoholic beverages.

Other programs aimed at preventing the use of
alcohol should also be considered, as well as
“community action’’ programs on prevention of drug
abuse. It was also suggested that more funding be
made available to the Hospital, on a continuing
basis, to allow more research into the existing data
available at the Hospital. It was noted that there
was a great mass of data available, but that no one
on the present staff had the time, or the expertise, to
collate it and to extract pertinent findings. Such a
person could be hired if additional funding were
available.

The Committee also heard a proposal from a
member of the staff that a ‘‘biofeedback therapy,
training, and research center’ be located at the
Hospital. Essentially, biofeedback involves the
teaching of human beings to develop voluntary
control over many physiological processes
previously thought of as autonomous. An example of
the use of biofeedback would be the ability for self-
cure of a tension headache through conscious control
of the muscles causing the headache. Another
example is the possibility of ‘“‘curing” so-called
migraine headaches by consciously directing the flow
of blood away from the brain and into some other
part of the body, such as the hands.

During further consideration of this portion of its
study responsibilities, the Committee heard
testimony from members of the staff of the
Penitentiary and of the State Industrial School
concerning other improvements which they would
like to see made. For instance, the Penitentiary staff
suggested that a Prison Industries Fund be created
which would allow the Penitentiary administration
to have more flexibility in determining which in-
dustries should be carried on at the Penitentiary,
and would also allow the administration to pay
inmates who work in those industries on a com-
petitive basis, thus utilizing the industries as a truly
rehabilitative tool. The Committee also heard
recommendations from the Superintendent of the
State Industrial School that the time during which
students could be kept in custody at the School be
increased so as to provide more sentencing options to
the Juvenile Courts.

The Committee also heard from members of the
staff of the Director of Institutions’ office who
presented several proposed amendments for the
Committee’s . consideration, most of which were
adopted and will be discussed later in this report.

During consideration of the desirability of
creating a Prison Industries Fund, the Committee
considered the desirability of moving the license
plate-making operation from the Penitentiary to



some other location. Representatives of the Minot
Sheltered Workshop testified as to their desire to
have the license plate-making operation located
there, and a representative of North Dakota’s
handicapped persons stated that the making of
license plates should be placed in the hands of an
organization of handicapped persons such as those
employed in the Minot Sheltered Workshop.

The Committee decided that the final deter-
mination as to who would be responsible for
manufacturing motor vehicle license plates was up to
the Motor Vehicle Registrar and the Director of
Institutions. Should the Prison Industries Fund bill
pass, and the Penitentiary administration determine
that the license plate-making operation should no
longer be located there, the Motor Vehicle Registrar
and the Director of Institutions could make
whatever arrangements, including placing the
manufacturing process with the Minot Sheltered
Workshop, as they saw fit.

At one point in the study, the Committee con-
sidered reports that there had been a homosexual
assault at the Penitentiary. The warden investigated
the matter, and reported that since he assumed his
office (on January 15, 1973), he had received no
report of a sexual assault upon an inmate. Ad-
ditionally, a concerted inquiry amongst the
Corrections Officers, and selected inmates, failed to
indicate that any such attack had taken place.

The Committee is recommending eight bills as
the result of its study of the penal institutions. Three
of the bills deal with the Penitentiary, three deal
with the Industrial School, one deals with all penal
institutions, and one deals with the scope of
jurisdiction of the Juvenile Court.

The three bills dealing with the Penitentiary
would create a ‘“‘Prison Industries Fund’; would
extend the eligibility of Penitentiary inmates to
participate in education and work release programs;
and would change the methods of accounting for
inmate funds. The ‘‘Prison Industries Fund’’ bill
would provide that the Director of Institutions and
the warden of the Penitentiary are to employ inmates
of the Penitentiary and the State Farm in carrying
on the work of the industries established at those
institutions. The warden, with the approval of the
director, may establish and engage in new prison
industries and discontinue existing prison in-
dustries.

A special fund would then be created in the state
treasury known as the Prison Industries Fund. It
would be administered by the warden, and would
consist of all moneys received or produced by a
prison industry, from grants, gifts, or bequests, plus
all moneys received as a result of legislative ap-
propriation to the fund and all interest earned by
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moneys in the fund. The moneys in the fund may be
expended by the warden to operate the industries,
and to pay compensation to inmates and Peniten-
tiary employees engaged in supervising the inmates
in the prison industries. No expenditures could be
made except in accordance with legislative ap-
propriations. The bill would delete present statutory
references to specify prison industries, such as the
“twine plant’”’, and would also delete the statutory
authority to allow inmates to do work at other state
institutions, or on the public highways.

Products manufactured by prison industries
could only be sold to other governmental entities or
to nonprofit organizations. The inmate is not
precluded from selling articles made by him to
visitors to the Penitentiary.

Inmates engaged in the prison industries are to
receive compensation in amounts determined by the
Director of Institutions, and if they are not directly
“employed’’ in a prison industry, their compensation
is not to exceed $1.20 per day. The compensation of
prisoners working in the prison industries can be set
by the Director of Institutions at a reasonable
amount, within the limits of legislative ap-
propriations.

During the course of testimony on this bill, the
Committee heard from a representative of the AFL-
CIO. He desired to ensure that the prison industries
do not cause loss of private employment, and that
whatever is done should have a rehabilitative effect,
and not result in “slave labor”’. He stated that he
liked the ‘‘profit sharing” idea proposed by the
Penitentiary administration, and suggested that
consideration to be given to involving an advisory
group of industrial employees and manager to advise
the prison industries supervisors. He favored a
minimum wage for inmates involved in prison in-
dustries, but realized that it was probably im-
practical.

The second bill dealing with the Penitentiary
would provide that Penitentiary inmates would be
eligible for work and education release programs
even though they have not completed a minimum
sentence which was imposed prior to July 1, 1975.
(Note: After July 1, 1975, courts will no longer
sentence criminal defendants to minimum sentences
as a result of the passage of the new Criminal Code in
1973, and as a result of proposals from the Com-
mittee on Judiciary “A’’.)

Presently, an inmate’s application to participate
in a work or education release program must be
forwarded by the warden to the Parole Board, and
the board has the sole power to approve, disapprove,
or defer action on an application. Following Parole
Board action approving an application, the approval
may be revoked by either the warden or the Parole



Board. The bill would change this procedure so that
the warden can first approve or disapprove an ap-
plication before he forwards it to the Parole Board. If
he disapproves the application, it is forwarded to the
board for its information only. If he approves an
application, the Parole Board may thereafter either
approve, disapprove, or defer action on it.

{The bill also amends Section 12-48.1-02 to
authorize the Parole Board, and the warden, to
conform their policies on work release with
Presidential Executive Order No. 11755. This will
allow inmates to work on federally funded projects
under work release programs.)

Additionally, the bill provides that short leaves,
not to exceed 72 hours, may be granted by the Parole
Board, upon recommendation by the warden, to
those inmates who have been on work or education
release programs for at least 30 days.

The third bill relating to the Penitentiary con-
sists of sections recommended for amendment by the
Director of Institutions’ office. The sections have
primarily to do with the disposition of moneys
earned by inmates, the provision for inmates upon
discharge, and provision for someone to act as
warden in the absence of the warden and his deputy
wardens.

All of the current sections setting forth how
inmates’ funds are to be handled are recommended
for repeal by the bill draft, with the exception of
Section 12-48-15 which is amended to provide that
each inmate is to have an account at the Peniten-
tiary, and 50 percent of that inmate’s earnings are to
accumulate in that account until he has $100 therein.
That $100 is not to be available to the inmate until
his release. The remainder of his earnings are
available to the inmate under the supervision and
control of the warden. When an inmate is released all
moneys in his account are to be paid to him in full.

Any moneys unclaimed within one year after the
inmate has been released are to be placed in the
general fund. Currently, such moneys are placed in
the inmates’ ‘‘general benefit fund’.

When inmates are discharged, they are to receive
appropriate clothing and transportation to some
point within the State if it is determined appropriate
by the warden. His determination will be based upon
the need of the inmate.

The bill amends the section which prohibits the
warden and his deputy wardens to all be absent from
the Penitentiary unless they have the permission of
the Director of Institutions. Additionally, that
section is amended to provide that the warden must
designate, in writing, one of his staff members to act
as warden in situations where both he (the warden)
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and his deputy wardens will be absent. The warden
must also inform the Director of Institutions, in
writing, of his choice of acting warden.

Finally, the bill repeals two sections of law
dealing with the expense of transferring inmates to
and from the State Hospital, and allocating the cost
of transportation and care of persons committed to
the State Farm. With respect to transportation of
inmates to the State Hospital, the Director of In-
stitutions noted that the procedure, which involved
the Office of the Budget in approving transfer ex-
penses, and authorized payment directly out of the
State Treasury, may have had merit when local
sheriffs were called upon to make the transfer.
However, such transfers are presently made utilizing
Penitentiary vehicles, and the cost thereof is in-
cluded in the Penitentiary’s budget.

The other section repealed relates to the
collection of costs upon commitment to the State
Farm where the commitment was for a
misdemeanor. This section was recommended for
repeal by the Director of Institutions’ office because
it is difficult to determine which county is or is not to
make payment under the current statute, and only
rarely are collections made by the Penitentiary. The
initial fear which gave rise to the statute in the first
place, i.e., that counties would send a large number
of their misdemeanor convicts to the State Farm,
has not materialized, and the Director believes that
it will not become a problem in the future.

In response to testimony from the Superin-
tendent of the State Industrial School, and to
suggestions from a Juvenile Court Judge, the
Committee recommends a bill which authorizes a
Criminal Court (i.e., a District Court or County
Court with Increased Jurisdiction} to send a young
person convicted of a crime to the Industrial School
for a two-year period even though that would extend
the period of commitment beyond that youth’s 18th
birthday.

The remainder of the bill deals essentially with
the chapter on paroles from the State Industrial
School. The chapter is amended to delete reference to
the word ‘‘parole” and substitute the words ‘‘af-
tercare program’’ therefor. The Director of In-
stitutions is given authority to provide an aftercare
program for persons committed to the School, and
may establish facilities in which SIS students may
receive such aftercare. The students would be
allowed access to an aftercare program on recom-
mendation of the Superintendent to the Director of
Institutions. There must be a suitable person willing
to receive custody of the student to be placed in the
aftercare program.

A student who violates the rules of an aftercare
program is to be returned to the School. The Director



of Institutions can issue an order requiring any peace
officer to apprehend and return students who violate
the aftercare program rules to the Industrial School.
Additionally, the section of law which presently
gives the Director of Institutions authority to
discharge any -student from the Industrial School
upon satisfactory evidence of reformation, and as a
reward for good conduct, will remain on the books.

A section in Chapter 12-52 which provides that
for a student to violate the terms of his parole is a
misdemeanor is repealed, as is a section which states
that all children committed to the Industrial School
are to be deemed minors until they reach 18 years of
age. The latter section is redundant since all persons
are minors until they reach 18 years of age, regard-
less of their sex or marital status.

The next bill being recommended by the Com-
mittee resulted from testimony by representatives
from both the Industrial School and the Director of
Institutions’ office. The testimony related to the
difficulty of enforcing the current statutes which
prohibit the use of tobacco by minors in public places
{see Sections 12-43-04 and 12-43-05). Because these
statutes could not be effectively enforced, they have
a tendency to breed further disrespect of the law on
the part of Industrial School students.

A majority of the Committee sympathized with
the desire on the part of the Director of Institutions
and the Superintendent to have something done with
respect to the statutes prohibiting the sale of tobacco
to minors, and use of tobacco by minors. The
Committee was aware that the current law on that
subject would be repealed when the new Criminal
Code took effect on July 1, 1975, and that a new law
was enacted during the 1973 Session. The new law
would make use of tobacco by minors in any place,
public or private, a misdemeanor, as well as make it
a misdemeanor for any person to furnish or sell

tobacco to minors. That statute, passed during the

last Session, was codified as Section 12.1-31-03. The
Committee is recommending a bill to repeal that
section.

A majority of the Committee believes that
control of juvenile smoking is not a function of the
criminal law, but is a parental responsibility.
Statutes such as the current ones prohibiting the
use of tobacco by minors, and Section 12.1-31-03, are
usually discriminatorily enforced, thus tending to
breed disrespect for the law on the part of those
against whom the statutes are enforced, and on the
part of those who see the discriminatory enforcement
taking place.

The last bill draft which deals solely with the
Industrial School resulted from recommendations for
revision made by the Director of Institutions’ office.
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The bill would delete the present provisions
establishing a ‘disciplinary committee’’ at the
Industrial School, and authorize the Superintendent
of the School to appoint a new “disciplinary com-
mittee”. The membership of the committee would
include cottage supervisors, professional staff, and
others, including students and members of the
general public. The committee would be empowered
to hear all charges of serious breaches of discipline
and to recommend disciplinary action.

If a child has been placed under ‘‘close super-
vision”” by the Superintendent following a serious
breach of discipline, the committee is to hear that
child’s case within 48 hours. Thereafter the com-
mittee is to make recommendations to the
Superintendent as to what further action, if any, is
to be taken.

The bill will also provide that students at the
Industrial School, or its auxiliary facilities such as
“half-way houses’’, may receive stipends in amounts
determined by the Superintendent, and approved by
the Director of Institutions, so long as such stipends
are within the limits of legislative appropriations.
When the Committee heard testimony relating to
this provision, it was noted that the stipends would
not necessarily have to be paid solely for work
performed at the institution, but could be paid for
other reasons, and utilized as a rehabilitative tool.

The next bill recommended by the Committee
affects all of the penal institutions, as well as the
county jails. The bill was initially drafted at the
request of Senator Nething, a Committee member,
as a reaction to testimony heard during the
Penitentiary tour to the effect that controlled
substances and alcoholic beverages could be
smuggled into the Penitentiary. Senator Nething
presented a first draft of the bill to the Committee,
and the Committee requested that it be put on a
future agenda as a Committee bill.

The bill was circulated to various interested
parties, their comments were received, and the bill
was redrafted and accepted by the Committee.
Essentially, the bill provides higher penalties for the
delivery to, and receipt by, inmates of controlled
substances than are provided by the general
prohibitory statutes in Chapter 19-03.1 of the
Century Code (Uniform Controlled Substances Act).
The bill covers inmates of the Penitentiary, the State
Farm, that portion of the State Hospital housing
persons convicted of crimes, and county jails. It also
covers students at the State Industrial School.

A person who delivers a controlled substance to a
student at the SIS is guilty of a Class B felony
{maximum of 10 years imprisonment, unless an
extended sentence is imposed). If he delivers an
alcoholic beverage, he is guilty of a Class A



misdemeanor. A student who receives a controlled
substance is also guilty of a Class B felony, and is
guilty of a Class A misdemeanor if he receives
alcoholic beverages. If the student is above 15 years
of age, and is charged, under this bill, with receiving
a controlled substance, the District Court is directed
to waive juvenile jurisdiction.

The next section of the bill would prohibit the
delivery  of controlled substances or alcoholic
beverages to inmates at the State Farm, and it
would also prohibit such inmates from possessing
controlled substances or alcoholic beverages.
Delivery or possession of a controlled substance
would be a class B felony, and delivery or possession
of alcoholic beverages would be a class A
misdemeanor.

The bill would also make it an offense for anyone
to deliver controlled substances or alcoholic
beverages to prisoners in a jail. Any person
delivering or possessing controlled substances would
be guilty of a class B felony, and delivery or
possession of alcoholic beverages would be a class A
misdemeanor.

Identical offense classifications apply to the
delivery of controlled substances and alcoholic
beverages to Penitentiary inmates, and possession of
either by those inmates. However, a Penitentiary
inmate who is caught in possession of controlled
substances is to receive a consecutive sentence to
any sentence which he is currently serving. The word
“Penitentiary” is defined in the bill to include those
portions of the physical structures of the State
Hospital which are used to house prisoners, and the
word “‘inmate” is defined to include a person in-
carcerated in the State Hospital. The bill provides
that an inmate who is at learge under a work or
education release plan who possesses or delivers an
alcoholic beverage or a controlled substance to
another inmate is guilty of the same offense as a
person at large who delivers such substances or
beverages to inmates, or as is another inmate in
possession of such substances or beverages.

Another section of the bill would make it a class
A misdemeanor for any person to take any alcoholic
beverage or controlled substance into any charitable
institution in this State, except upon the express
authority of the chief executive officer, or physician
employed by that institution. This is an amendment
of that section of law which previously prohibited
that type of activity with respect to both penal and
charitable institutions.

Finally, the bill would amend the general Con-
trolled Substances Act offense definitions to exclude
from their coverage the particular offenses defined in
this bill, i.e., delivery to inmates or possession by
inmates of controlled substances.
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The final bill being recommended by the Com-
mittee results from the request by the Superin-
tendent of the Industrial School to extend the
jurisdiction of Juvenile Courts beyond the juvenile’s
18th birthday. The Committee was apprised of the
fact that the Judicial Council had considered a bill
draft to extend the jurisdiction of the Juvenile Court
to encompass 20-year-old persons in instances where
they had committed a delinquent act while under age
18.

In order to complement the bill authorizing an
extension of the commitment to the Industrial
School (see above), the Committee is also recom-
mending a bill to amend certain sections in the
Uniform Juvenile Court Act. In addition to ex-
tension of the Juvenile Court’s jurisdiction, the bill
also covers the question of waiver of juvenile
jurisdiction, and deals with the method to be used in
determining the appropriate judicial arrangements
to be made in the case of very young children who
have been removed from the care, custody, and
control of their parents or guardians.

Essentially, the bill would amend the definition
of child to include individuals who are under age 18
and are not cohabiting with a spouse, nor in the
military service of the United States. The definition
would, however, be extended to persons under age 20
where those persons had committed a delinquent act
prior to turning 18. In that case, the Juvenile Court
could maintain jurisdiction, with or without sending
the youth to the Industrial School, until the youth is
20 years old.

The bill would amend Section 27-20-34 which
presently provides that, in cases where the
“delinquent act”” was a crime under state law, the
Court can transfer the offense for prosecution to the
regular ‘‘adult”’ criminal courts. Presently, this
transfer can be made: if the Court determines that
the child is over 16 years old at the time the offense
was committed; a hearing is held on the question of
whether the transfer should be made; and the Court
finds reasonable grounds to believe that the child
committed the alleged delinquent act, is not
amenable to treatment as a juvenile at available
facilities, should not be committed to an institution
for the mentally retarded or mentally ill, and the
interests of the community require that the child be
placed under legal restraint or discipline. The bill
recommended by the Committee would amend that
section to also provide that the Court may transfer
the offense for criminal prosecution if the child in-
volved is over 17 years of age and makes a request
for the transfer.

The bill also creates a new subsection to Section
27-20-36 which directs the Juvenile Court, prior to
extending the duration of an order removing a child
under 10 years of age from the care, custody, and



control of its parent or guardian, to determine, at the
extension hearing, whether the child is adoptable, or
whether termination of parental rights is in the
child’s best interest. If, at the hearing, the Court
determines that the child is adoptable, and that
termination of parental rights and the parent child
relationship is warranted and would be in the best
interests of the child, the Court is to make a further
order of disposition terminating parental rights and
committing the child to a child-placing agency, or to
the custody of the Executive Director of the Social
Services Board.

The Committee, during the course of its penal
institutions study, heard testimony concerning the
desirability of continuing the Group Opportunity
Program at the Wahpeton State School of Science.
The program was developed about two years ago to
provide parolees and probationers with a two-year
vocational education in trade and technical areas in
order that they might become productive members
of society. Actual enrollment in the program
commenced in the fall of 1973 with 10 students
gnrolled, and 25 students have been processed to

ate.

The students actually live in the dormitories, and
are otherwise fully integrated into the general
student body. The program presently receives
funding through the Law Enforcement Council and
from the Vocational Rehabilitation Division of the
Social Services Department. Testimony indicated
that the Combined Law Enforcement Council would
probably not be funding the program again during
the next biennium. Nor does the Chief Parole Officer
desire to have the funding for the program in his
budget.

The projected program costs for the 1975-77
biennium are $78,155, plus $25,320 to pay for
tuition, books, and supplies, which the Division of
Vocational Rehabilitation provided, or will provide
during the current biennium. Thus, the total
projected program cost is $103,475. The Committee
believed that the program was worthwhile, and
should be continued during the next biennium. The
Committee passed the following motion:

“IT WAS MOVED BY REPRESEN:-
TATIVE EAGLES, SECONDED BY
REPRESENTATIVE LAGRAVE AND
SENATOR BARTH, AND UNANI-
MOUSLY CARRIED that the Com-
mittee on Judiciary ‘“B’’ express its support
of the program for parolees and probationers,
known as the Group Opportunity Program,
being carried at the North Dakota State
School of Science at Wahpeton; that the
Committee also fully supports the budget for
that program for the biennium commencing
July 1, 1975, in the amount of $103,475.00;
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and recommends that the foregoing amount
be included, as a separate line item, in the
budget of the North Dakota State School of
Science.”

It is the intent of the Committee that this
amount be reduced by any funding for the program
which might become available during the biennium
from the Vocational Rehabilitation Division.

DEPARTMENT OF PUBLIC SAFETY STUDY

Senate Concurrent Resolution No. 4027 directed
the Legislative Council to study the feasibility and
desirability of creating a Department of Public
Safety in the Executive Branch, and to otherwise
study the delivery of state-level law enforcement
services. During the course of early deliberations on
the methods to be used in carrying out the study, it
was noted that the Committee should have a great
deal of input from local law enforcement officers.
Therefore, at the next meeting at which the topic
was to be aired, a delegation (six) of sheriffs and
police officers from the North Dakota Peace Officers
Association was invited to attend, and their ex-
penses were paid {(for that meeting only).

The peace officers attending that meeting were
notified in each case when any Committee meeting
held thereafter would involve topics in which they
had an interest, and their attendance at those
meetings was quite regular and very helpful to the
Committee. Additionally, the Committee invited all
members of the Combined Law Enforcement Council
to attend the first meeting at which the Department
of Public Safety study was given serious con-
sideration. At that meeting, it was suggested that
the Committee contract with a professional con-
sulting firm to carry out the study and to make
recommendations concerning the desirability of
creating a Department of Public Safety in the
Executive Branch.

At that same meeting, the Attorney General
recommended that the Committee consider creation
of a ‘‘Foundation Aid Program” for law en-
forcement, noting the need to assist local law en-
forcement agencies, especially in jurisdictions with
low populations. The Committee’s response to this
suggestion by the Attorney General will be covered
in depth in the next section of this report dealing
with the Committee’s energy development. impact
recommendations.

Following this meeting, the Committee directed
the staff to seek a grant from the Combined Law
Enforcement Council to fund the study, as well as to.
fund additional Committee effort in the area of
energy development impact on local law enforcement
agencies. The staff was successful in getting a
$45,000 grant, $24,000 of which was dedicated to the



payment of a consulting firm for carrying out the
“Public Safety’ study.

The staff submitted a ‘‘request for proposal’ to
14 ““consultants”, including the University of North
Dakota. The request for proposal contained no in-
dication of the amount of money available to pay for
the study, thus allowing each consultant to give
their best estimate of the costs involved in a good
study.

Ten firms responded to the request for proposal.
They were: Arthur Andersen & Co.; Arthur Young &
Co.; Booz, Allen & Hamilton; Ernst & Ernst; In-
ternational Association of Chiefs of Police; Midwest
Research Institute; Peat, Marwick, Mitchell & Co.;
Public Administration Services; PRC Public
Management Services, Inc.; and Touche Ross & Co.

The Committee assigned a subcommittee of five
members to interview representatives of three firms
which were selected from among the 10 submitting
proposals. Those firms were Booz, Allen &
Hamilton; Public Administration Services; and PRC
— Public Management Services, Inc. The Com-
mittee met and selected the consulting firm of Booz,
Allen & Hamilton to carry out the study, and
contracted with that firm in an amount not to exceed
$25,000. The Committee decision to select a con-
sulting firm headquartered outside of North Dakota
was not unanimous.

During the course of the consultant selection
process, the Governor appeared before the Com-
mittee and endorsed the concept of a Department of
Public Safety. In addition, the Governor sought
Committee support for the appointment of a Public
Safety Coordinator on his staff who would be
responsible for initially coordinating the operations
of those public safety-related agencies over which
the Governor has ultimate authority. The Governor
noted that funding for the position had been sought
from the Combined Law Enforcement Council, and
that the Council had approved such a grant.
Therefore, when the Emergency Commission ap-
proved expenditure of the grant funds, the Coor-
dinator would be hired. The Committee, by motion,
did extend cooperation to the Coordinator and made
him an ad hoc member of the Committee.

After some delay, the Emergency Commission
approved expenditure of the grant, and Mr. Robert
Holte was appointed Public Safety Coordinator. Mr.
Holte attended all meetings of the Committee at
which the Committee discussed law enforcement-
related matters, and his assistance to the Committee
was very valuable.

The consultant made an interim report to the
Committee, and was given direction for additional
items to be contained in the final report. The first
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volume of the consultant’s two-volume report was
presented to the Committee in August 1974. That
was the most important volume in that it contained
the consultant’s recommendations. The full con-
sultant’s report is on file in the Legislative Council
staff offices.

In carrying out the study, the consultant made
field visitations to selected sheriffs’ offices and police
offices. In addition, the consultant circulated a
questionnaire to all police and sheriffs’ departments
in the State. Thirty-eight percent of the local law
enforcement agencies contacted returned the
questionnaire, including more than half of the
county sheriffs. The field visitations were made to
the following persons: Sheriff Don Hewson, Adams
County; Chief Edwin Anderson, Fargo Police
Department; Chief Jerry Barnhart, Dickinson Police
Department; Sheriff Ivan Stiefel, Mercer County;
Sheriff Gordon Albers, Oliver County; Sheriff Glen
Wells, Pembina County; Sheriff Earl Dosch,
Richland County; Ghief Walter White, Rolla Police
Department; Sheriff Olaf Haaland and Chief Deputy
Sheriff Ed Heilmann, Ward County; and Assistant
Chief S. Molinari, Williston Police Department.

A summary of the findings and results of the
survey of local agencies was that, overall, the
sheriffs were generally satisfied with current state-
level public safety services, and could identify only
modest opportunities for improvement. The larger
sheriffs’ departments make more frequent use of the
state-level services, and appear to be more critical of
available services, while the smaller departments
rate the services higher. Most sheriffs were in-
terested in having the Legislature address law en-
forcement problems which were essentially unrelated
to the question of how state-level public safety
services should be departmentally organized.

For instance, the small sheriffs’ departments
stated that they would like to see the Highway
Patrol field staffing increased to provide better
patrol coverages on roads in their areas. Sheriffs’
departments of all sizes were interested in having the
State assume a role in the establishment and con-
tinuation of contract policing programs at the
county level. (Note: The next section of this report
will discuss the Committee’s response to that
problem in greater detail.) Both small and large
sheriffs’ offices indicated that the State should take
the lead in making sure that local law enforcement
officers’ salaries are at an adequate level to ensure
the attraction and retention of qualified personnel.
The respondents, for the most part, supported the
concept of the Legislature establishing minimum
standards for law enforcement salaries, based on
community size and other relevant factors.

The sheriffs surveyed indicated no great concern
that public safety activities at the state-level be



reorganized. They stated that their major concern
was with increased manpower at the local level.

The police departments surveyed gave responses
essentially similar to those given by the sheriffs.
They assigned high priority to upgrading certain
state-level public safety services, but showed little
support for consolidation of state-level agencies. The
consultant found it interesting to note that many
small police departments placed a high priority on
state financial support for contract policing
programs.

Small police departments also desired expansion
of Highway Patrol field staffing, and noted the need
to upgrade the hardware aspects of the State Radio
System (Note: That topic was covered by the interim
Committee on State and Federal Government.).
Larger police agencies assigned top priority to
upgrading the information services available to
support their operations through providing more
rapid access to law enforcement information,
establishing a statewide ‘‘wants and warrants”
information base, and providing more com-
prehensive individual criminal history information.

The consultant also visited all of the state-level
agencies which could be considered as having a
public safety-related function. Following these
visitations and studies, the consultant made his
recommendations as follows:

1. That a single DeEartment of Public Safety
not be created in the Executive Branch;

2. That the position of Public Safety Coor-
dinator on the Governor'’s staff be continued;

3. That the field operation activities of the
Truck Regulatory Division in the Highway
Depalitment be merged with the Highway
Patrol;

4. That a Motor Vehicle Division be created in
the Highway Department; and

5. That a comprehensive analysis and study of
statewide criminal justice information needs
be made, and that an upﬁradin% of the

resent ‘‘system’s’’ capabilities be made
gased on the results of that study.

The Committee took action with respect to
supporting the continuation of the office of Public
Safety Coordinator on the Governor’s staff. The
Committee believed that no particular legislation
was needed to continue that position, but that it was
primarily a matter of funding the position. Ad-
ditionally, the Committee believed that the Coor-
dinator would have more flexibility to take ap-
propriate action if he was not bound by specific
legislative grants of power.
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Therefore, the Committee, by motion, passed the
following policy statement:

“The constitutional responsibility for the
coordination of the bulk of the Public Safety
agencies within the State of North Dakota rests
with the Executive Branch (Governor). The of-
fice of the Governor should be free and
flexible to appoint staff in his office to carry the
state portfolio of Public Safety Coordinator.”

Adoption of that policy statement was not
unanimous, as there was some minority sentiment
that the Committee should have gone further in
support of the Public Safety Coordinator’s position.
However, the majority of the Committee felt that
this statement was adequate as it would allow the
Governor sufficient flexibility to change his staffing
pattern should the need arise.

The Committee requested the Council staff to
draft two bills based on the recommendations of the
consultant. One bill would create a Motor Vehicle
Division in the Highway Department consisting of
the present Motor Vehicle Department, the Drivers’
Licensing Division, and the Truck Regulatory
Division. The second bill would merge the field
enforcement functions of the Truck Regulatory
Division into the Highway Patrol.

The Committee heard much testimony on the
Highway Patrol Truck Regulatory Division
merger bill from members of the trucking industry,
as well as from law enforcement officers. Most of the
testimony was not favorable to the merger, even
though there was a potential saving of some moneys
due to preventing overlap of district supervisors,
which saving the consultant proposed to utilize in
paying the salaries of additional Highway
Patrolmen.

The Committee considered the bill draft to merge
the field enforcement functions of the Truck
Regulatory Division with the Highway Patrol, but
did not approve it. The bill draft to create a Motor
Vehicle Division in the Highway Department was
approved. The consultant, in making this recom-
mendation, had indicated that the savings in top
management positions resulting from the con-
solidation could approximate $27,000 per annum.

The bill would establish a Motor Vehicle Division
under the jurisdiction and control of the Highway
Commissioner, and would give the division
responsibility for driver licensing, motor vehicle
registration, the issuance of special permits
authorizing the operation of motor vehicles, in-
cluding trucks, in certain cases, and the enforcement
of truck regulatory statutes. The Director of the
Division is to be appointed by, and serve at the
pleasure of, the Highway Commissioner. His salary



is to be set by the Commissioner within the limits of
legislative appropriation, and he is to be bonded at
$40,000.

The bill would change the fees charged for in-
formation concerning vehicle registration and vehicle
licensing records from ‘‘not to exceed $1” to a
“reasonable fee'’ established by the Director. The
bill would not change the statutes which deal with
the question of the availability of records in the
Drivers’ Licensing Division (formerly the Safety
Responsibility Division).

ENERGY DEVELOPMENT IMPACT
ON LAW ENFORCEMENT

During the course of the interim, the Committee
received a study assignment from the Chairman of
the Legislative Council. This assignment resulted
from a suggestion from the Committee on Resources
Development that the appropriate Committees with
jurisdiction over the subject matter look into the
question of the impact of rapid coal development on
their particular area of interest.

Thus, the Committee was to determine what
steps the State should take, if any, to assist local law
enforcement agencies in coping with the problems
caused by rapid development. To aid it in con-
sidering this problem, the Committee heard
testimony from law enforcement officials who had
been involved in the areas of ABM construction in
the northeast corner of the State. The Committee
also heard testimony from law enforcement planners
for a region encompassing several counties west of
the Missouri River.

The Committee was also to receive data gathered
as a result of preparation of an environmental
statement by the Michigan Wisconsin Pipe Line
Company; however, that data was not made
available to the Committee before it had decided to
take a more generalized step in aiding local law
enforcement.

During the course of the Department of Public
Safety study, referred to above, the Committee
expressed a desire to gather more information
concerning the needs of law enforcement on the local
level. Therefore, the Committee directed the staff to
mail a questionnaire to the mayor of each city in the
State, and to the editors of 99 North Dakota
newspapers. Additionally, most members of the
Committee took it upon themselves to visit at least
three local mayors, police commissioners, or police
chiefs in their district or surrounding area, and they
brought those persons’ responses back to the
Committee for its consideration.

At the time of collation of the questionnaires,
answers had been received from 156 mayors (44.3 per
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cent), a statistically significant number. Ad-
ditionally, 23 editors (23.2 percent) had also an-
swered. (Note: The number of responses to the
questionnaire increased somewhat after first
collation. The Combined Law Enforcement Council
staff has agreed to collate all questionnaires through
use of a computer program which can sort the
significant data and arrive at statistical conclusions.
That collation and report should be ready prior to the
convening of the Regular Session of the Legislature.)

The questionnaires revealed that 59 percent of
the mayors who responded do not believe that law
enforcement services provided in their cities are
‘“‘consistent with the community’s law enforcement
needs”’, while a majority (65 percent) of the an-
swering editors believed that the services were
consistent with the community’s needs.

If the State were to provide financial assistance
for local law enforcement: contract policing
programs, crime prevention-related purchases, the
police department, and improved police equipment
were those items most often listed by the mayors as
items on which the state financial assistance would
be spent. Of the mayors in cities which were under
contract policing agreements, 71 percent indicated
that they planned to continue participation in such a
program, and 29 percent were ‘‘uncertain’’ whether
they would continue to participate. Those mayors
who were ‘‘uncertain” indicated that the principal
reason for their uncertainty was that they could not
afford the program after federal funding (from the
Combined Law Enforcement Council) expired, or
that they were dissatisfied with the services
provided by the Sheriff under the present contract
arrangement. Another prominent reason was the
mayors’ desire for local control of police services.

A majority (67 of 107) of the mayors of cities
without contract policing arrangements indicated an
interest in participation in a contract policing
program. They also indicated that the principal
reason why they were not presently participating
was that the city could not afford it without outside
help. Of those mayors who were not interested in
participating in a contract policing program, 100
percent gave a desire to maintain local control as one
of the reasons for their answer.

The questionnaire also asked the mayors to
answer a question which indicated several potential
roles for the State Highway Patrol, including their
present role in traffic enforcement on the state high-
ways only. Of the 147 mayors who answered this
question, 57 indicated that the Patrol should have
primary traffic control responsibility on streets and
highways, plus criminal law enforcement respon-
sibilities upon request of counties or cities. Forty-
two of the answering mayors indicated that the
Highway Patrol should have general police powers



statewide. Overall, in terms of the frequency of the
selection of an answer, the mayors thought that the
Highway Patrol should play an expanded role,
primarily in the area of traffic law enforcement.

The Committee then commenced consideration of
a series of drafts of bills to provide State Assistance
for Local Law Enforcement efforts (SALLE). The
Committee held three hearings on the bills, two of
which were well attended by representatives of cities
and local law enforcement officials.

At the last meeting of the Committee, the North
Dakota Peace Officers Association, through its
representatives, expressed support for state
financial assistance to local law enforcement
agencies, but could not support the particular draft
of a bill to provide that assistance then before the
Committee. Instead, the law enforcement officers
proposed that the Committee fund a program of
insurance for law enforcement officers which would
cover disability, or death in the line of duty, and
provide for surviving dependents in the latter in-
stance.

Additionally, some members of the Peace Of-
ficers Association presented a plan to distribute a
portion of the insurance premium tax collected on
automobile casualty policies issued in North Dakota.
This plan would distribute those moneys to city
police forces on much the same basis that a portion
of the insurance premium tax on fire insurance
policies is distributed to local fire departments.

Prior to its final discussion and debate on the
SALLE bill draft, the Committee passed a motion to
have its report indicate Committee support for the
concept of State financial aid to local law en-
forcement. At the time this motion was pending, the
fate of the bill was in doubt, and the motion did not
receive unanimous support.

Believing that the Committee had to take some
action to focus the Legislature’s attention on specific
proposals for State Assistance to Local Law En-
forcement, the majority of the Committee is
recommending a bill which would appropriate $1.8
million to the Combined Law Enforcement Council
to be distributed to the cities for use either in fun-
ding a contract policing program, or for general law
enforcement purposes. Specifically, the bill provides
that those cities over 2,000 population are to receive
payments based on their population, in accordance
with formulas established in the bill, or, in the
alternative, can apply for a grant to fund a contract
policing program between that city and a county
sheriff, or a larger city’s police force. Cities under
2,000 population would be eligible only to apply to
the Law Enforcement Council for grants to pay part
of the cost (25 percent) of a contract policing
program.
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The amounts received in accordance with the
formulas set forth for the flat apportionment of
funds to cities over 2,000 population would be in
accordance with the following table:

Amount Received

City Population Per Biennium
Bismarck........... 34,703 $104,109
Bottineau........... 2,760 $ 22,080
Carrington.......... 2,491 $ 19,928
Devils Lake . ........ 7,078 $ 56,624
Dickinson. .......... 12,405 $ 99,240
Fargo.............. 53,365 $160,095
Grafton ............ 5,946 $ 47,568
Grand Forks ........ 40,060 $120,180
Harvey 2,361 $ 18,888
Jamestown ......... 15,385 $123,080
Langdon............ 3,923 $ 31,384
Lisbon ............. 2,090 $ 16,720
Mandan............ 11,093 $ 88,744
Mayville............ 2,554 $ 20,432
Minot.............. 32,290 $ 96,870
Rugby ............. 2,889 $ 23,112
Vaﬁey City.......... 7,843 $ 62,744
Wahpeton .......... 7,076 $ 56,608
West Fargo . ........ 5,161 $ 41,288
Williston ........... 11,280 $ 90,240

The formula contained in the bill would result in
distribution of $1,299,934 per biennium to cities over
2,000 in population. The Committee did not spend a
great deal of time on the formula, and is aware that it
may need revision. If each city over 2,000 population
chose to accept the flat grant, there would be ap-
proximately $435,000 remaining for funding of
contract policing programs in cities with populations
under 2,000. This is more money than was expended
by the Combined Law Enforcement Council in
support of contract policing programs during the
years 1969 through 1973, inclusive, and would
exceed their current level of expected funding of
contract policing programs, both new and existent,
by a substantial margin.

The bill would reduce the amount of any
payments made under it by 100 percent of the
amount of federal funds received from the Law
Enforcement Council for the use of that city, or in
direct payment to that city, in support of a contract
policing arrangement.

Financial assistance payments, either flat grants
or in support of contract policing agreements, will be
for biennial periods, commencing in October of each
odd-numbered year, with the first payments under
the Act commencing in November 1975. Ap-
plications are to be made by mayors (defined by the
bill to include presidents of city commissions), who
are to have the support of their city council or city
commission for submission of the application. In the



case of applications for financial assistance and
support of a contract policing agreement, the
agreement between the city and the State is to be
ratified by a resolution of the city council or city
commission, within 30 days after its execution by
the mayor. If the agreement is not so ratified, the
Law Enforcement Council is to cease payments
under the agreement, and can recover unexpended
funds by a civil action against the mayor personally,
if necessary.

The bill provides that, prior to receiving any
funding under the Act, the recipients are to conform
to standards adopted, or promulgated by the Law
Enforcement Council in accordance with the Ad-
ministrative Agencies Practice Act. The Law En-
forcement Council will also have authority to ter-
minate payments under the Act and recover moneys
previously paid and unexpended by an applicant if,
after hearing, the Council is satisfied that the ap-
plicant has not maintained the standards
promulgated or adopted by the Council, or is not
performing the conditions of the agreement between
the Council and the applicant.

The bill authorizes the Law Enforcement Council
to promulgate rules and regulations governing its
operations under the bill, and the methods to be used
in granting financial assistance. Persons who
willfully violate a promulgated rule or regulation are
guilty of an infraction. Finally, the bill provides that
the Council is to provide appropriate financial ac-
counting, and a review and evaluation of the results
achieved under the project or program. Periodic
audits are also to be arranged for by the Council.

STATUTORY REVISION RESPONSIBILITY

The Legislative Council assigned the Committee
a general responsibility to assume those statutory
revision projects, within reasonable limits, which the
Committee thought worthwhile. In line with this
responsibility, the Committee acted on a request
from the Governor relating to the compensation and
expenses paid to agents appointed to receive and
return persons from outside of North Dakota under
extradition warrants.

The Committee believed that the Governor’s
suggestion was meritorious, and is therefore
recommending a bill to amend Section 29-30-14 to
increase the per diem paid to those persons who
return fugitives from justice under extradition
warrants from $3 per day to $20 per day.

The second, and major, revision effort by the
Committee came as a result of a letter from the
Chairman of the Legislative Council to the Chairman
of the Committee. In that letter, Representative
Streibel requested that the Committee take some
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action to revise the current law on administrative
disposition of traffic offenses, and the ‘point
system’ (hereinafter ‘‘point system law’’), to lessen
the effect on a person’s driving record of driving
without eyeglasses or contact lenses in violation of a
restricted driver’s license.

Representative Streibel cited an instance wherein
a person had her driver’s license suspended for the
sole offense of driving without her glasses, as that
offense, standing alone, resulted in the assessment
of enough points for a one-week license suspension.

Once the Committee had undertaken respon-
sibility to review the ‘““point system’’ law, it received
testimony from the Drivers’ Licensing Division
(formerly the Safety Responsibility Division) as to
the workability of the current law. The testimony
was to the effect that the current law was workable,
but that certain changes should be made. The staff
of the Legislative Council suggested several
revisions of the “‘point system” law to the Com-
mittee, necessitated by amendments made to the
original Act during the 1973 Session.

The Committee also heard testimony from in-
terested citizens, including representatives of
professional traveling salesmen, the courts,
prosecutors, and from a representative of the
Department of Public Instruction with respect to
drivers’ training.

The testimony from those responsible for ad-
ministering the ‘‘point system’’, as well as from a
municipal judge who operates under the ad-
ministrative disposition provisions, was generally
favorable. Testimony from representatives of
traveling salesmen’s associations indicated that the
administrative disposition features of the bill were a
step forward, but that the Committee should take
great care to ensure that the “point system’ was not
modified so that it gave rise to the possibility of
harassment charges resulting in points being
assessed against a driver’s record. The Committee
recommends a bill to carry out most of the
suggestions made to it during hearings on the
subject of the ‘‘point system’ law.

First, the bill would ensure that sheriffs are
empowered to enforce the noncriminal traffic
violation statutes, as there was some question about
their authority under the current law. With respect
to licensing 14-year-old children in certain instances,
the bill would amend that section of law to require
that in addition to other requirements, those
children complete a course of classroom instruction
and a course of behind-the-wheel instruction ac-
ceptable to the Highway Commissioner. Presently,
the law only requires that the child complete six
hours of behind-the-wheel instruction. Problems
could arise under current law because commercial



driving schools do not generally offer the classroom
courses, and the existing law is in conflict with
standards set by the Department of Public In-
struction. Another amendment would ensure that
points could not be assessed against a resident
driver’s record for violations occurring in another
state.

If, after an administrative disposition hearing, a
person desires to appeal, the current law provides
that the appellant can have a trial anew, including a
trial by jury, in the District Court. The bill
recommended by the Committee would provide that
the appeal would be heard by the District Court,
without a jury. Additionally, the bill cleans up the
appellate procedure, sets the time limit for giving
notice of appeal, and includes a provision for giving
oral notice of appeal.

The provision deleting the right to a jury trial on
appeal from an administrative disposition hearing
was objected to strenuously by a minority of the
Committee. However, the majority of the Committee
felt that, since a right to a jury trial was not con-
stitutionally required for non-criminal traffic
violations, the process would be much speeded, and
governmental expense would be reduced by having
all appeals from administrative disposition hearings
heard by the District Court without a jury.

The section which deals with the penalty for
failure to appear at an administrative hearing, to pay
a statutory fee, or to post and forfeit bond has been
amended to provide that failure to appear at the
hearing is also to be deemed an admission of com-
mission of the violation charged. Thus, points can be
assessed against a driver’s record when he fails to
appear to answer to a charge, or fails to pay the
statutory fee or post and forfeit bond.

The listing of driving offenses which will remain
criminal has been amended to include the offense of
being ‘“‘in actual physical control’’ of a vehicle while
under the influence of intoxicating liquor or a
controlled substance. That offense was inadvertently
omitted when the bill was first introduced. Ad-
ditionally, driving without a license is included
among those criminal offenses for which the ad-
ministrative disposition procedures are not
available.

The section which authorizes the licensing
authority to prepare a notification form to be handed
out to offenders and violators at the point of ap-
prehension is amended to ensure that the notification
form will contain a schedule of the statutory fees
which can be charged, and the bond amounts which
can be posted for each type of violation or offense.

Under current law, a licensee can reduce the
number of points on his driver’s record by one point
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for each eight hours of driver training instruction
satisfactorily completed. The Committee bill would
amend that provision to allow a three-point
reduction for satisfactory completion of an eight-
hour driver training course, but only one such
reduction would be allowed during any 12-month
period, and a driver could not have more than nine
points reduced from his record for completion of
driver training courses during any three-year period.

Current law provides that when a summons is
issued, it is to specify a time of hearing “at least five
days’’ after issuance of the summons unless the
person halted would demand an earlier hearing. The
Committee heard testimony that this section could
be utilized to prevent timely disposition of traffic
offenders, because, as it presently reads, an offender
could demand that his hearing be at least five days
after issuance of the summons. The Committee bill
would recommend amendment of this section to
provide that the hearing is to be held within 10 days
after issuance of the summons.

Two offenses to be known as ‘‘drag racing” and
‘‘exhibition driving’’ are created by the Committee
bill. They are to be non-criminal violations, and the
statutory fee for commission of those offenses is $40.
Therefore, the administrative disposition procedures
would be available for a person who was guilty of
drag racing or exhibition driving. Two current
sections of the Code which deal with ‘“‘hit and run”
offenses involving only property damage are
amended to classify them as class A misdemeanors.

The heart of the bill is in the amendments to
Section 39-06-.1-10 which sets out the actual points
which are to be assessed for commission of certain
violations or offenses. During the last Session, the
original bill was amended in such a way that several
important types of traffic violations were deleted
from the point assignment schedule; for instance,
failure to stop at a stop sign. Additionally, it was
noted that in speeding charges, where the speed
charged was in excess of 15 miles per hour, there was
no differentiation in points assessed between a
person driving 16 miles per hour over the speed limit
or 45 miles per hour over the speed limit.

Further, the current law would assess 12 points,
enough to cause a one week’s restriction standing
alone, for violating restrictions contained in a
restricted driver’s license, or a certificate to drive
issued by the District Court under the point system
appeal procedure.

The Committee bill would amend the point
assignments for speeding to provide a variable
assignment, with two points being assessed for
speeding from nine to 15 miles per hour over the
lawful limit; four points for speeding from 16 to 25
miles per hour over the lawful limit; and six points



for speeding 26 or more miles per hour over the
lawful limit. The provision assigning points for
driving with a restricted license is reduced to four
points in most instances, and to three points in cases
where the restriction is related to the use of
eyeglasses or contact lenses.

The Committee bill deletes all references to the
assignment of points for driving ‘‘while an habitual
user of narcotic drugs’’. The Committee’s rationale
for this action is that it would be impossible to get a
successful conviction of driving while an habitual
user, unless the driver was in fact under the influence
of a controlled substance. (Note: The Committee on
Judiciary ‘“A” is recommending repeal of the basic
section which defines the offense of driving while an
habitual user of narcotic drugs.} The Committee also
took steps to delete all references to ‘‘narcotic drugs”
in the traffic offense code, and to substitute ‘‘con-
trolled substances’ therefor.

The offense of ‘‘exhibition driving’’ is assigned
six points, while the offense of ‘‘drag racing” is
assigned 10 points. New violations for failing to yield
the right-of-way, and disobeying a traffic-control
signal are created and persons committing those
violations would be assessed four points.

A person driving on the wrong side of the road
would be assessed three points, while unlawful
passing, disregarding the lawful commands of a
police officer, and knowingly driving with defective
brakes would be assessed two points. Failing to dim
headlights when required by statute or ordinance, or
failing when required to stop at a railroad crossing,
would be assessed one point.

The bill would differentiate between the offenses
of driving while under the influence of liquor or
controlled substances, and the offense of “being in
actual physical control of the motor vehicle” while
under the influence of liquor or controlled sub-
stances. The rationale for this differentiation is the
Committee’s desire to offer some incentive to have
the driver who is under the influence to pull to the
side of the road, rather than continue driving.
Therefore, the Committee bill will continue to assess
15 points for DWI, but will only assess six points for
“being in actual physical control”.
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Finally, the Committee bill will allow cities to
enact ordinances which assess penalties for failure to
appear at traffic violation hearings. The bill also
makes several ‘‘housekeeping’’ changes to ensure its
smooth administration.

MODEL LAWS RESPONSIBILITY

In response to its assigned responsibility to
review Uniform and Model Acts, the Committee
considered summaries of 15 different Uniform and
Model Acts. However, because the Committee
realized that its workload during the interim would
be very heavy, it determined to focus such attention
as it was going to give to Uniform and Model Acts
on those Acts which bore some relation to its other
studies.

Therefore, the Committee reviewed a Model
State Department of Corrections Act, and a Model
Rural Police Protection Act. The former Act would
create a State Department of Correction with
jurisdiction over all state-level correctional in-
stitutions and county and municipal jails. After
some discussion, the Committee took no action with
respect to that bill. This inaction primarily resulted
from lack of time, and a belief that another of the
interim Legislative Council committees might also
take action to create a Department of Corrections.

The second bill, the Rural Police Protection Act,
would have authorized members of the Highway
Patrol to serve rural areas as general purpose
policemen. At the hearing on this bill, a great deal of
opposition was expressed by law enforcement of-
ficers, and the Committee gave no further con-
sideration to the bill.

MISCELLANEOUS

During the course of its study, the Committee
was kept apprised of the activities of the Criminal
Justice Commission. Additionally, it heard
testimony from a member of the Highway Patrol
concerning the curriculum at the Law Enforcement
Training Center. Finally, note should be taken of the
fact that a portion of the operating expense of the
Committee was funded by a grant, in addition to the
grant previously mentioned to fund the consulting
study, from the Combined Law Enforcement
Council.



LEGISLATIVE PROCEDURE
AND ARRANGEMENTS

The Legislative Council is directed by Section 54-
35-11 of the Century Code to make all necessary
arrangements, except for the employment of
legislative employees during the Regular Session, to
facilitate the proper convening and operation of the
Legislative Assembly. This responsibility, along
with the responsibility to study and recommend any
necessary changes in legislative procedures, was
assigned to the Committee on Legislative Procedure
and Arrangements, consisting of Representatives
A.G. Bunker, Chairman; Richard Backes, Bryce
Streibel, Earl Strinden, and Francis E. Weber; and
Senators L. D. Christensen, Lester Larson, C.
Warner Litten, and Robert M. Nasset.

INTRODUCTION

As has been the case in the past, the Committee’s
activities and recommendations for the Forty-fourth
Legislative Assembly cover almost the entire
spectrum of legislative affairs. The Committee
recommends numerous amendments to the
Legislative Rules of both Houses and to the Joint
Legislative Rules, including amendments to provide
for recorded roll call votes on any floor action which
would result in final disposition of a bill.

The Committee also gave serious consideration to
the legislative space situation, and, in accordance
with the requirements of law, has prepared an
agenda for the December Organizational Session, to
be held on December 3-5, 1974. The Legislative
Internship Program was also approved by the
Committee and renewed for the forthcoming Session.
These actions, and numerous others, will be
discussed in the text of this report.

The report of the Committee on Legislative
Procedure and Arrangements was submitted to the
Legislative Council at the biennial meeting of the
Council held at Bismarck. The report and recom-
mended legislation were adopted for submission to
the Forty-fourth Legislative Assembly by the
Legislative Council in November 1974.

LEGISLATIVE INTERNSHIP PROGRAM

The Committee reviewed the Legislative In-
ternship Program which has been in effect during the
last three Legislative Sessions. It was noted that
funding for the compensation paid to six of the 14
interns serving during the 1973 Session was
provided by a federal grant from the State Office of
Economic Opportunity. The Committee decided that
the Internship Program was worthwhile, and, even
though total funding of the program would be from
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the legislative appropriation, is recommending that
the program be continued at the same level as during
the 1973 Session.

Therefore, the Committee has approved the
selection of 14 interns from the following in-
stitutions: from North Dakota State University —
three graduate interns; from the Law School at the
University of North Dakota — six interns; from the
Department of Political Science, University of North
Dakota — three graduate interns and two un-
dergraduate Bill Status Reporters. The com-
pensation for legislative interns will not be changed
from ltlhat paid during the last Session, i.e., $600 per
month.

As has been the case during the past three
Sessions, the legislative interns will be under the
overall supervision of the Legislative Council staff.
However, the Committee has authorized the
Legislative Council staff to employ Mr. Boyd
Wright, a former intern and presently the Assistant
Director of the Bureau of Governmental Affairs at
the University, as immediate supervisor of the
Internship Program during the Session. Mr. Wright
will be assigned as a member of the professional staff
of the Legislative Council with principal respon-
sibility for -overseeing the Internship Program,
although he will handle other usual staff assign-
ments.

As was also the case during the last Session, an
intern will be assigned to each of the standing
committees, with the exception of the Ap-
propriations Committee in each House. Ad-
ditionally, one intern will be assigned to serve the
caucuses of each major political party.

LEGISLATIVE RULES AMENDMENTS

At its first meeting, the Committee heard
testimony from a representative of the North Dakota
Wildlife Federation and the Lewis and Clark En-
vironmental Association. He indicated that both
those organizations had passed resolutions urging
the Legislature to amend its rules to:

1. Provide for roll call votes in Committee, with
the vote being made part of the Committee
report and the tally recorded in the daily
Journal;

2. Provide that Committee recommendations
for indefinite postponement go on the calen-
dar for consideration the next legislative day
with the individual vote being recorded in the
Journal; and



3. Provide that voice votes be abolished, and
that all floor votes be recorded in the Journal.

In considering this subject further, the Com-
mittee heard testimony on the approximate cost of
the proposal. It was noted that a full page in the
House Journal during the last Session cost $30, and
that there were 205 indefinite postponements of both
House and Senate bills in the House during that
Session. A roll call in the House takes up a full page
of the Journal, and thus to record the roll call votes
on a number of indefinite postponements equivalent
to those occurring in 1973 would cost $6,150. The
cost of a similar amount of indefinite postponements
in the Senate would be approximately 50 percent of
the House cost, for a total estimated cost of $9,200.
Additionally, the estimated cost for printing
recorded roll call votes in committee in the Journal
was set at $21,900 for the House and a total of
$32,400 if committee roll call votes were recorded in
the Journal in both Houses.

The Committee discussed the desirability of
requiring recorded roll call votes in committees and
recording them in the Journals; and of requiring
recorded roll call votes on the floor in each instance
in which the floor action could result in final
disposition of a bill. The Committee determined that
requiring roll call votes in floor action would be more
sufficient, and would allow a constituent to be aware
of his legislator’s stance on a particular bill.

Therefore the Committee is recommending the
creation of Senate Rule No. 55.1 and House Rule No.
56.1 which would provide that no action may be
taken on the floor of the House or Senate ‘‘which
may result in final disposition of a bill”’, or a con-
stitutional amendment resolution, unless a recorded
roll call vote is taken, and the vote of each member,
or a record of his absence or failure to vote, is
recorded in the Journal of that House. The proposed
rules define ‘‘final disposition” as any procedure
which, barring reconsideration, results in the House
being unable to give further consideration during
that Session to the measure on which it had voted.

In addition to the Wildlife Federation
representative, the Committee heard from several
legislators who desired a rules change to cause
committee reports for indefinite postponements to be
laid over one legislative day. Accordingly, the
Committee is recommending amendments to House
Rules Nos. 4 and 47, and Senate Rules Nos. 4 and
46. These amendments would add consideration of
indefinite postponement committee reports to the
Sixth Order of Business, and would provide that the
Committee report for indefinite postponement will be
considered the next legislative day under the Sixth
Order. Thus, the report of the committee will not be
voted on when it is received, but rather will be voted
on during consideration of Sixth Order business.
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While it was considering the draft of amend-
ments to House Rule No. 47 and Senate Rule No. 46,
the Committee decided that it would save time if
standing committee reports for ‘‘do pass’’ were also
placed directly on the calendar, without the
necessity for adopting the report. Therefore, those
two rules are further amended to provide that
committee ‘‘do pass’’ reports will result in the bill, or
resolution, receiving that recommendation going
directly on the calendar for the next legislative day.

The latter two rules are also amended to provide
that if a legislator moves that an indefinite post-
ponement report be substituted for the initial
committee report, the question of indefinite post-
ponement, if the motion carries, is to be laid over
until the next legislative day for consideration under
the Sixth Order. Finally, those rules are amended to
delete all references to ‘‘bill” and substitute the word
““measure” therefor, to ensure that the procedure
utilized in handling standing committee reports will
be the same for both bills and resolutions.

The Committee recommends amendments to
Senate Rule No. 29 and House Rule No. 30 to
shorten the period for introduction of concurrent
resolutions, except those resolutions proposing
constitutional amendments or directing a Legislative
Council study. With the Exception of the latter two
types of resolutions, all resolutions would be
required to be introduced by the 18th legislative day,
or else they would have to be introduced by the
Committee on Delayed Bills.

Resolutions proposing constitutional amend-
ments or directing Legislative Council studies
would not be introduced after the 33rd legislative
day, and will be reported back from standing com-
mittees, if referred, no later than the 44th legislative
day. If a constitutional amendment resolution or
Legislative Council study resolution is not reported
back by the 44th legislative day, it will either go on
the calendar automatically without recom-
mendation, or, in the case of Legislative Council
study resolutions, will be re-referred to the
Legislative Council Resolutions Committee of the
House of its introduction.

In order to give legislators a period of time where
they can work at their desks free of interruptions,
the Committee is recommending amendments to
Senate and House Rules Nos. 9 which set forth the
duties of the Sergeants-at-Arms in both Houses.
The Sergeant-at-Arms is directed to clear the floor
of the House or Senate Chambers in front of the
railing. He is to ask all persons, exce?t legislators,
legislative employees, and members of the press, to
leave the area during a time period commencing 15
minutes before that House convenes, and ending
when the House recesses for that calendar day.



The Committee discussed the subject of the
necessary super-majority to suspend Legislative
Rules, and it was noted that those super-ma{orities
ranged from two-thirds of the members-elect to
unanimous consent of all members present. Con-
fusion often arises as to which size majority applies.
It was the Committee’s belief that a vote of two-
thirds of the members-elect should be sufficient to
override any Legislative Rule and to take any
procedural action not in violation of the Con-
stitution.

Therefore, the Committee is recommending
amendments to House Rules Nos. 13 and 28, Senate
Rules Nos. 13 and 27, and Joint Rule No. 16. These
amendments would provide that any Standing Rule
of the House or Senate can be suspended by a two-
thirds vote of the members-elect. This would include
the provisions of Rule No. 13 which presently limits
the ability of a particular member to speak on a
given subject to a certain amount of time, unless he
receives unanimous consent. Under the proposed
amendment, he could move that the rules be suspen-
ded if he desired to speak longer than the time limit
set in Rule No. 13.

Additionally, these amendments would provide
that a bill recommended for placement on the con-
sent calendar would remain there unless objection to
its remaining there was received from one-third of
the members-elect, or unless the measure was amen-
ded from the floor.

During its deliberations, the Committee ex-
pressed concern over the fact that the legislative in-
tent in enacting a particular measure, or adopting
amendments thereto, was not always easily deter-
mined, and that, in many cases, the standing com-
mittee minutes could be clearer with respect to
legislative intent. Additionally, the statements of
legislative intent prepared by the Appropriations
Committees could, in some cases, be more specific
with respect to the intent of the Committee in adop-
ting a particular amendment.

The Committee heard testimony to the effect
that the Senate, during the last Session, employed
one Committee Clerk for each standing committee,
and that seemed to result in more comprehensive
committee minutes. Therefore, in order to cause
that same improvement to appear in the House, the
Committee is recommending an amendment to
House Rule No. 86 to increase the number of Com-
mittee Clerks to be hired from seven to 12, so that
each standing committee can be assigned a Com-
mittee Clerk. The Committee also believes that this
should reduce the number of overtime hours which
the Committee Clerks will have to work and reduce
overtime payments under the new Federal Wage
and Hour Act.
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The Committee is aware that this proposal will,
if accepted, cause strain on the available legislative
space, and would recommend that the additional

mmittee Clerks be housed in their committee
rooms, and switch facilities with the Committee
Clerks who must use that same room during the
remainder of the week. For instance, a Committee
Clerk with a three-day committee would utilize the
committee room as her office during the three days
that her committee meets during each week, and
would utilize Room G-7 (trading desks with the
Committee Clerk who staffs the two-day committee
utilizing that same committee room) during the
remainder of the week.

In order to clarify the situations in which the
“ayes and nays’’ are to be recorded in the Journal,
the Committee recommends amendments to House
Rules Nos. 20 and 24 and Senate Rules Nos. 20 and
23. The amendments would provide that the
Speaker, when a division has been called for, would
only use the total ayes and nays to determine if the
question prevailed, and the fact that the question
either prevailed or failed would be entered in the
Journal of the appropriate House without mention
of the number of ayes or nays. Additionally, when
the ayes and nays are ordered upon demand of one-
sixth of the members present, the results will be
printed in the Journal in their entirety.

The Committee received a recommendation from
a legislator that the appropriate rules be amended
so that bills and resolutions which carry an ap-
propriation of less than $5,000 need not be referred
or re-referred to the Apgropriations Committee. The
Committee accepted that recommendation and is
recommending amendments to House Rules Nos. 39
and 40 and Senate Rules Nos. 38 and 39. The amend-
ments will simply delete the current reference to
$2,000 and insert a reference to $5,000 in lieu
thereof.

The Committee is proposing amendments to
Senate Rule No. 44 amF House Rule No. 45 which
provide deadlines for reporting bills or resolutions,
except appropriations measures, out of the com-
mittees to which they were referred. The amend-
ments provide that all House and Senate bills and
resolutions, except resolutions proposing amend-
ments to the North Dakota or United States Con-
stitutions or directing Legislative Council studies,
are to be reported back to the House of origin no
later than the 31st legislative day. Additionally,
Senate Rule No. 44 is amended to make its language
coordinate with the current and amended language
of House Rule No. 45.

Finally, the Committee is recommending repeal
of Joint Legislative Rule No. 23 which was enacted
during the 1973 Session. That rule created the Joint
Standing Committee on Reapportionment which
will probably no longer have a function.



Prior to considering proposed rules amendments,
and other items relating to legislative procedure or
arrangements, the Chairman of the Committee
directed the staff to mail a questionnaire to all mem-
bers of the Legislature asking their opinion on cer-
tain items. The questionnaire was mailed in Novem-
ber 1973, and 78.4% (116) of the legislators then in
office replied.

Sixty-one legislators (52.6 percent) felt that
provision should be made for recording the vote on
all committee reports for indefinite postponement
when they were considered on the floor of either
House. Fifty-three legislators (45.7 percent) felt
that a recorded roll call vote should be taken on an
other motion or procedural point which could result
in the final disposition of a bill or resolution.

Seventy-five (64.7 percent) of the answering
legislators felt that a bipartisan screening com-
mittee should be created and charged with the
responsibility for screening all resolutions, except
those resolutions proposing constitutional amend-
ments, prior to their introduction.

LEGISLATIVE SPACE FACILITIES

The Committee heard a request from the At-
torney General that his office be allowed to continue
using the space known as the ‘““Attorney General’s
Licensing Office’”” during the next Session. While
the Committee was in sympathy with his request,
the space simply could not be spared, and the
Attorney General was requested to vacate the
“Licensing Office” for the duration of the Session.
However, the Legislative Council staff was able to
secure agreement by the Highway Commissioner
that the Attorney General could utilize Room G-14
off the Highway Auditorium during that period.

The Committee heard the Director of In-
stitutions present a proposal for ‘‘air quality con-
trol”’ throughout the gapitol Building. The proposal
had been prepared by the engineering consulting
firm of Schmit, Smith & Rush and would require the
installation of new windows throughout the
building, the lowering of the ceilings in the tower
{floors 3 through 17), and the installation of duct

" work above those lowered ceilings in the tower.

The proposed system would provide in-
dividualized climate control in each office in the
Capitol during both winter and summer. It is
estimated that 50 percent of the natural gas present-
ly utilized during the winter months could be saved
if this system were installed. The dollar amounts
resulting from that saving, plus the savings in elec-
tricity due to the removal of approximately 200 win-
dow air conditioners would pay for the cost of
operating the air quality control system. The con-
sulting firm noted that the estimated project costs
were $2.6 million, but that estimate was inflated to
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take into account 1976 costs. He estimated that it
would be approximately $400,000 less if it could be
done immediately.

The Committee appreciated the need to update
air quality control in the Capitol, and passed a
motion urging the Director of Institutions to in-
clude the Legislative Wing in his planning for the
air quality control project, and urging the Governor
to include the air quality control project in the
Director of Institutions’ budget.

The Committee heard testimony from a represen-
tative of the press indicating that members of the
gress would like space to be made available for use

y representatives of the weekly newspapers when
they are in attendance at the Session. The press
representative noted that Sigma Delta Chi, the
professional fraternity, had passed a resolution
urging that such space be provided.

Additionally, the Committee was told that the
press would ap;l)reciate being assigned reserved
parkin% spaces close to the Legislative Wing, and
would like to have a weekly newspaper pressroom
f1111rr}ished with a telephone, typewriter, table, and
chair.

The Committee accepted these recom-
mendations, and is, in turn, recommending that the
room utilized as the Senate Supply Room during the
last Session be converted to a ‘‘weekly newspaper
pressroom’’. The Committee then recommends tEat
the House and Senate operate a Joint Supply Room
during the 1975 Session, as is presently authorized
by Senate and House Rule No. 9.

The Committee directed the staff to contact the
Director of Institutions and request him to reserve
six parking spaces for the “woﬂdng press’’ close to
the west entrance to the Capitol, and to also reserve

arking spaces for the Majority and Minority
= aders of both Houses, and the Speaker of the
ouse.

The Committee also discussed the desirability of
refurbishing the Large Hearing Room, carpeting the
floor, and providing permanent seating for spec-
tators. The Committee directed the Council statf to
consult with appropriate persons concerning the
feasibility and costs of rejuvenating and refur-
nishing the Large Hearing Room immediately
following the Legislative Session.

LEGISLATIVE EMPLOYEES’
COMPENSATION
Noting the requirements of the 1974 Federal
Wage and Hour Act Amendments, the Committee
directed the staff to purchase two time clocks with
the ability to punch time cards. These time clocks
would be used by Senate and House legislative em-



ployees in order to keep track of their time to deter-
mine whether overtime compensation is due to any
particular employee. In addition, the Committee
directed the staff to prepare a compensation and
time scheduling plan for use by legislative em-
ployees during the Session.

LEGISLATIVE STAFFING

The Committee heard a request from one of its
members that action be taken to increase the num-
ber of professional staff personnel serving the
Legislative Council in order that there might be a
person assigned to the finance and taxation field, a
person assigned to the education field, and a
statistician who could do statistical analysis and
correlations with respect to education, taxation, and
other fields.

The Committee was presented with two alter-
native staffing recommendations, one providing for
an attorney to work in the tax field, a statistician to
work in tax and other fields, and a specialist in
education, glus a secretary to pick up the increased
clerical load. The second alternative provides for an
attorney to work in the tax field, a statistician to
work in tax and other fields, and a secretary to han-
dle the increased clerical load.

It was pointed out to the Committee that any in-
crease in the number of professional staff personnel
was going to put a strain on the available physical
facilities, and also on the ability of other statf per-
sonnel to train the newly employed personnel.
Taking all of these factors into account, the Com-
mittee still believes it imperative that the staffing
level of the Legislative Council be such that it aids
in the maintenance of the citizen-legislator concept
by providing citizen-legislators with comprehensive
research on the questions which they must have an-
swered in order to make adequate legislative policy
decisions and provide the service needed to carry on
legislative work.

The Committee, therefore, is recommending that
the Legislative Council budget be increased by
$102,190 for the 1975-77 biennium to cover the cost
of salary and necessary office equipment for one ad-
ditional attorney to be employed primarily in the
taxation field, one statistician to work primarily in
the taxation and education fields, but also elsewhere
where his skills would be valuable, and one
secretary to handle the increased clerical load. It
should be noted that a specialist in science,
technology, and environmental fields and a research
librarian had previously been included as new
positions in the Legislative Council budget in the
amount of $69,160.

ORGANIZATIONAL SESSION
The Committee approved the agenda for the
Organizational Session to be held on December 3-5,
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1974. As has been the case in the past, the af-
ternoons of the first two days will be devoted, to a
great extent, to orientation sessions for freshmen
legislators. Formal party caucuses are scheduled for
Tuesday morning, December 3, 1974 at 10:15 a.m.
Adoption of temporary Legislative Rules is
scheduled for Tuesday afternoon, with adoption of
the permanent Rules scheduled for Thursday af-
ternoon.

Announcement of Committee assignments is
scheduled for early Thursday afternoon. Committee
preference ?uestionnaires will be distributed by
mail to all legislators prior to the Organizational
Session in order to speed the Committee ap-
pointment process.

LEGISLATIVE DATA PROCESSING

The Committee considered the desirability of
again having a cathode ray tube terminal in the
Memorial Hallway for visual presentation of the Bill
Status Report as was done during most of the last
Session. The Committee heard testimony from the
Director of the Central Data Processing Division
that it would cost approximately $1,500 to
reprogram the new central computer to allow
operation of a Bill Status Report terminal. This ad-
diticnal cost was caused by two factors. First, by
the fact that the Central Data Processing Division
had acquired a new computer since the programs
were used last Session, and second, because the
programs which were used last Session were jury-
rigged by personnel employed by IBM Corp., and
the corporation would not sell the programs to the
Central Data Processing Division because they were
not adequately documented, and because of legal
restrictions on such sales by IBM.

The Committee determined that the Bill Status
Report terminal was worthwhile, and directed the
staff of the Legislative Council to arrange for the in-
stallation of a Bill Status Report terminal in the
Memorial Hallway during the 1975 Session. The
staff was also authorized to expend the necessary
funds, from the Legislative appropriation, to ac-
complish the installation and operation of such a
terminal.

The Committee considered the desirability of in-
stalling terminals in the Legislative Council office to
allow automated bill preparation during the next
Session. Initially, the Committee thought it might
be possible to utilize a system presently being
utilized by the Iowa Legislative Council. Certain
members of the Committee, members of the Council
staff, and the Central Data Processing Division
Director traveled to Iowa and reviewed their system
with the Director of the Legislative Council staff
there, as well as with the Director of Iowa’s Data
Processing Center. The Director of North Dakota’s
Central Data Processing Division made additional



inquiries and studies, and arrived at the conclusion
that it was not desirable to bring Iowa’s system to
North Dakota in its present form.

Thereafter, the Committee considered the use of
a text management program being marketed by
IBM and known as ATN%. The system seemed to
meet the bill preparation needs of the Council staff,
but did not allow for the retrieval of existing sec-
tions of the Century Code from the data base
already stored at the computer center. However, the
Committee felt that it might be useful to utilize AT-
MS during the forthcoming Session on a trial basis
rior to making full utilization of it during the 1977
ssion.

Therefore, the Committee directed the staff, if it
made a final determination of feasibility, to secure
the necessary cathode ray tube and hard copy ter-
minals to allow one automated bill preparation
station to function in the Legislative Council staff
office during the next Session. The cost of such
station is to be paid from the data processing line
item of the legislative appropriation.

MISCELLANEOUS

On recommendation of the staff, the Committee
considered a bill draft to provide a solution to a
potential problem. The problem could arise when
two or more concurrent resolutions, adopted during
the same Session, would propose to create or amend,
or amend and repeal, the same section of the North
Dakota Constitution.

In that case, the bill being recommended by the
Committee would provide that the Secretary of
State, in consultation with the Attorney General,
must determine if the proposals are irreconcilable. If
he determines that they are, the resolution last
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adopted by the Legislature, which determination is
to be made by the Legislative Council or its
designee, is to be placed on the ballot. If the
Secretary of State determines that the two con-
current resolutions Eropose to amend or create the
same section, and the proposed sections are recon-
cilable, the Legislative Council, or its designee, is to

repare a reconciled text and submit it to the

cretary of State for inclusion on the ballot.

Noting the tradition which commenced during
the last Session, and also noting the desirability of
hearing from the Judicial Branch, the Committee
directed the staff to issue an invitation to Chief
Justice Ralph Erickstad to present a ‘‘State of the
Judiciary” address on the opening day of the
Regular Session. _

In order to relieve interim committee chairmen
of the burden of summarizing the reports of their
committees for gresentation during the Organiza-
tional Session, the Committee directed the staff to
make that presentation. The time allotted for pre-
sentation of 