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SUMMARY
BRIEFLY — THIS REPORT SAYS

ADMINISTRATIVE RULES COMMITTEE }

The Council reviewed all state administrative agency rulemaking actions
from November 1988 through October 1990. The Council reviewed the
procedures for distribution of administrative agency proposed rulemaking
notices and determined the filings should be mailed out monthly on or about
the first of each month and that the charge for providing the filing should
be $50 annually. As of October 1990 there were 10 subscribers to the service.

The Council reviewed several sections of the Administrative Agencies
Practice Act, North Dakota Century Code Chapter 28-32. The Council
recommends House Bill No. 1024 to amend the definition of rule to provide
an exemption for any material, including a guideline, interpretative statement,
statement of general policy, manual, brochure, or pamphlet, that is merely
explanatory and not intended to have the force and effect of law. The Council
also recommends House Bill No. 1025 to provide that 30 days must elapse
between the date the Legislative Council mails copies of an agency’s proposed
rulemaking notice and the end of the period in which written or oral data,
views, or arguments concerning the rules will be considered.

ADVISORY COMMISSION ON INTERGOVERNMENTAL RELATIONS

The Advisory Commission on Intergovernmental Relations studied the
potential for allowing county governing bodies greater control of salaries and
benefits for county social service employees. Many social service programs
administered at the county level are funded in large measure by federal funds
and federal law requires that the agency administering these programs must
operate under a merit system of personnel administration. Because federal
law is dominant in this area, it appears that there is no opportunity for state
law to relieve counties of the obligation of merit system personnel
administration. In addition, counties are allowed use of the state merit system
at no cost to counties. The commission recommends House Bill No. 1026, which
would delay the effectiveness of salary increases mandated by changes to the
state merit system classification and compensation from July 1 after a
legislative session, which falls in the middle of a county budget year, to the
following January 1.

The commission studied property tax levy authority of political subdivisions.
Every Legislative Assembly since 1981 has enacted property tax optional
percentage levy increase authority for political subdivisions because of property
tax assessment revisions made in 1981. The commission recommends House
Bill No. 1027, which is similar to 1989 legislation that expires in 1991, and
which would allow taxing districts to have the option of using previous levies
in dollars as the basis to determine current levy limitations. House Bill No.
1027 has no expiration date and allows a taxing district to levy ‘up to five
percent more for a budget year than was levied in dollars in the base year.
The base year is defined to be the taxable year with the highest amount levied
in dollars of the three taxable years immediately preceding the budget year.

The commission studied the potential for consolidation of local elections.
Under existing law elections of political subdivisions are required or allowed
to be held on various dates either in each even-numbered year or each year.
The commission recommends Senate Bill No. 2023 to consolidate elections
of school districts, cities, and park districts with the statewide primary election
to be held on the second Tuesday of June in each even-numbered year. Senate
Bill No. 2023 would become effective with the primary election of 1992 and
contains transition provisions to provide that the 1993 election will be the
last regular school election held in an odd-numbered year. The bill is intended
to reduce costs of local elections by consolidation and to increase voter interest
and turnout.

The commission studied joint or cooperative action of political subdivisions
under existing law. It appears that existing law provides ample authority
to allow political subdivisions to combine efforts in providing services. The
commission makes no recommendation for changes in state law regarding
cooperative agreements among political subdivisions. It appears that the
greatest need in this area is for information to allow political subdivision
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officials to become aware of the potential for combining services. The
commission intends to play a role in this education process in the future.

AGRICULTURE COMMITTEE

The Council studied the problems associated with the grading and purchasing
of barley for malting purposes. The Council makes no recommendation for
legislative action.

The Council studied the laws relating to state and local filing of liens and
security interests relating to farm products. The Council recommends Senate
Bill No. 2024 requiring the Secretary of State to establish a computerized
central notice system under which a person could perfect a security interest
in farm products or create a statutory agricultural lien by filing at the Secretary
of State’s office or at any register of deeds’ office in the state.

The Council studied the feasibility of establishing an unused pesticide and
pesticide container disposal program. The Council recommends Senate Bill
No. 2025, requiring the Commissioner of Agriculture, in consultation with
a number of other state officials and representatives of various interests, to
design and implement a pilot project to collect and recycle or dispose of
agricultural pesticide containers.

The Council received information on the effect of diking on the Red River

_valley and the damage caused by the 1989 flood.

The Council received annual reports from the Reclamation Research Advisory
Committee on the status of all the reclamation research projects, conclusions
reached, and future goals and objectives of the committee. The Council also
received annual reports from the Land Reclamation Research Center which
described and analyzed each reclamation project.

BUDGET SECTION

The Council received status reports of the state general fund for the 1989-
91 biennium from the Office of Management and Budget, monitored the state’s
progress in providing services mandated by the Association for Retarded
Citizens’ lawsuit, and reviewed the Governor’s authority to transfer funds
from the budget stabilization fund.

Because of the defeat of the sales tax, individual income tax, and gas tax
measures on the December 1989 special election ballot, the Council approved
general fund agency budget reductions of $95.8 million, aid to political
subdivisions reduction of $2.15 million, and highway fund budget reductions
of $12.7 million.

The Council requested that the Office of Management and Budget present
alternative revenue projections for the 1991-93 biennium to the 1991
Legislative Assembly at the organizational session and that the alternatives
include the effect on the executive budget revenue forecast of high oil prices,
low oil prices, and a 10 percent change in gross farm income.

The Council recommended that the Office of Management and Budget, when
preparing the executive budget recommendations and appropriation bills for
major consolidated departments (Department of Human Services, Department
of Corrections and Rehabilitation, and Department of Transportation, etc.),
include in separate subdivisions appropriations to each institution and major
program under the consolidated department’s control and that legislative intent
be written into appropriation bills providing guidance for expenditures relating
to salaries and wages, program changes, etc.

The Council received reports on the enhanced audit program, the state’s
oil tax collections, 1987-89 federal funds available to North Dakota state
government, the Department of Human Services’ progress in developing and
expanding community programs, the Budget Committee on Long-Term Care’s
findings and recommendations relating to the implementation of the Family
Support Act and the Medicare Catastrophic Coverage Act, and reports from
the Board of Higher Education regarding possible changes to student loan
programs, salary increases, and on program reductions.

The Council approved the nonresident tuition rates set by the State Board
of Higher Education, the Emergency Commission’s request to spend in excess
of $500,000 from the state contingency fund, and the University of North
Dakota’s request to spend $8.1 million of federal funds to construct an earth
systems science building at the University of North Dakota. The Council denied
the Adjutant General’s request to close its armories at Cavalier, Hillsboro,
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and Mandan.

Budget Section members, along with the Budget Committee on Government
Finance and the Budget Committee on Human Services, visited major state
agencies and institutions during the 1989-91 biennium to evaluate requests
for major improvements and structures and to discuss problems of the
institutions.

BUDGET COMMITTEE ON GOVERNMENT ADMINISTRATION

The Council evaluated the adequacy of compensation of the justices of the
Supreme Court and judges of the district and county courts, legislators, and
other elected officials. The Council did not recommend increasing the
compensation for justices of the Supreme Court, judges of the district and
county courts, legislators, and other elected officials and concluded that the
Legislative Assembly will be in a better position to recommend compensation
levels when it receives updated revenue estimates. However, the Council does
believe that in order to achieve statewide equality within the judiciary, a
unified court system must be established and therefore recommends Senate
Bill No. 2026 to abolish county courts as of January 1, 1995; to provide for
the establishment of a single trial court system consisting of eight judicial
districts; and to reduce the number of district court judgeships from 53 to
42 by December 31, 1998. The bill also provides that on January 1, 1995,
county court judges elected in 1994 would become interim district court judges
with limited original jurisdiction and if an interim district court judge is elected
to a district court judgeship or when the interim district court judgeship is
abolished, 80 percent of the court revenue deposited in the county treasury
is to be deposited in the state general fund. The Council also recommends
Senate Bill No. 2027 to give all counties the authority to contract with the
district court for county court services; to give the Supreme Court the authority
to determine whether a vacant district court judgeship should be continued,
abolished, or transferred to another judicial district; and to increase the civil
jurisdictional limit of a county court judge from $10,000 to $15,000. In addition,
the Council recommends Senate Bill No. 2028 to extend the term of a county
court judge from four to six years, allowing county court judges to participate
in the selection of the chief justice of the Supreme Court, and to allow district
and county court judges to elect the presiding district court judge of their
judicial district.

The Council studied the adequacy of property insurance coverage on state-
owned property and the feasibility and desirability of providing business
interruption insurance coverage to state agencies. The Council recommends
House Bill No. 1028 to require that state-owned property constructed after
1939 be insured for replacement cost according to the underwriting guidelines
of the state fire and tornado fund. The bill further requires that the Insurance
Department conduct appraisals on state-owned property every six years and
that the appraisal amount be adjusted annually in accordance with fire and
tornado fund directives. The Council also recommends House Bill No. 1029
to give the state fire and tornado fund the authority to offer business
interruption insurance to provide coverage for loss of income or additional
expenses incurred because of a property loss. In addition, the Council
recommends that audit reports prepared by the State Auditor contain
information disclosing differences between the insured value of an entity’s
assets and their replacement cost.

The Council studied state payment of occupational and professional licenses,
but took no action regarding state payment of occupational and professional
licenses, believing the employment situations of each agency and institution
vary so that the decision of whether or not to pay for an employee’s license
should be left to agency management.

In addition, as provided in 1989 House Bill No. 1035, the Council accepted
the reports of the Central Personnel Division on its progress in implementing
the pay equity recommendations of the 1989 Legislative Assembly. The Council
asked that the division provide cost estimates to the 1991 Legislative Assembly
on full implementation of the hazard factor so that it can determine whether
the July 1, 1991, implementation date can be met.

BUDGET COMMITTEE ON GOVERNMENT FINANCE
The Council studied the purposes, powers, duties, management, and operations
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of the Bank of North Dakota. The Council recommends Senate Bill No. 2029
to allocate the annual net income of the Bank of North Dakota on a percentage
basis including 50 percent to the state general fund, 20 percent retained by
the Bank, 10 percent to the partnership in assisting community expansion
(PACE) fund, 10 percent to agricultural-related loan programs, and the
remaining amount as allocated by the Legislative Assembly. The Council
recommends that the Legislative Assembly be encouraged to include in the
Bank’s appropriation bill a separate section providing for a contingency
appropriation allowing the Bank to respond to unforeseen events, including
profit enhancement programs, subject to Budget Section approval.

The Council studied consolidating the various agricultural loan programs
administered by the Bank of North Dakota. The Council does not recommend
consolidating those programs since each agricultural loan program is unique
and each program is established to address specific problems.

The Council studied the feasibility and desirability of providing incentives
to North Dakota graduates to remain in North Dakota after graduation and
increasing tuition at the institutions of higher education and providing low
interest loans to students to cover the cost of increased tuition. The Council
supports the nonsubsidized Stafford loan program authorized by the Industrial
Commission during the 1989-90 interim. The Council does not recommend
increasing tuition rates for low interest loans since the nonsubsidized Stafford
loan program through the student loan trust will provide funding for low
interest loans.

The Council studied the price levels the State Forester should establish
for state nursery seeds and planting stock. The Council recommends House
Bill No. 1030 to establish a State Forester reserve account to be used within
limits of legislative appropriations by the State Forester subject to approval
by the Legislative Council’s Budget Section.

The Council received the actuarial valuation reports of the Public Employees
Retirement System, Teachers’ Fund for Retirement, and Highway Patrolmen’s
Retirement System.

The Council monitored the status of major state agency and institution
appropriations. The review focused on revenues and expenditures of the
institutions of higher education and the charitable and penal institutions,
the appropriations for the foundation aid program, and the appropriations
to the Department of Human Services for aid to families with dependent
children and medical assistance. In addition, the Council monitored agency
compliance with legislative intent included in 1989-91 appropriations.

BUDGET COMMITTEE ON HUMAN SERVICES

The Council reviewed the implementation of additional community services
for the mentally ill and chemically dependent and the effect those services
have on future services to be provided by the State Hospital. The Council
recommends House Concurrent Resolution No. 3001 for additional Legislative
Council study, during the 1991-92 interim, of alternative uses of the State
Hospital and to monitor the establishment of community programs for the
mentally ill and chemically dependent. The Council recognizes adequate
community services for the mentally ill and chemically dependent have not
been developed; however, the Council supports the provision and continued
development of community services as an alternative to admission to the State
Hospital.

The Council studied organ and tissue transplant policy and cost
reimbursement. The Council recommends Senate Bill No. 2030 to require any
health care facility to receive health Council approval through the certificate
of need program before the facility establishes or expands an organ or tissue
transplant center in North Dakota. The Council also recommends Senate Bill
No. 2031 to establish transplantation guidelines for state agency programs
and providing additional State Health Council duties and responsibilities
relating to organ and tissue transplant procedures.

The Council studied child care issues and needs, including the feasibility
and costs of providing child care support to low income working families.
Because of significant changes that may result from pending federal child
care legislation and the uncertainty of the outcome of that legislation, the
Council does not make any recommendations regarding the study of child
care.
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The Council studied the human service delivery system and recommends
Senate Bill No. 2033 to encourage voluntary establishment of multicounty
social service districts and to appropriate $250,000 from the general fund
for financial incentives and costs of developing the districts.

BUDGET COMMITTEE ON LONG-TERM CARE

The Council studied in-home and community-based services for the elderly
and disabled including a review of alternative methods to make services more
affordable, 2 monitoring of payments made by the Department of Human
Services through the service payments to the elderly and disabled (SPED)
and long-term care programs, and a review of the impact of providing
exemptions to minimum wage and hour standards for individuals providing
services. Although the Council is not recommending a bill on this subject,
its recommendation would support the repeal of the preadmission assessment
program and encourage the Department of Human Services to provide
information through senior agencies and senior centers on available in-home
and community-based services.

The Council studied current and alternative methods of reimbursing nursing
home property costs including a review of other states’ methods that eliminate
consideration of actual interest and depreciation costs. The Council
recommends House Bill No. 1031 to change nursing home property cost
reimbursement for rate years beginning on or after January 1, 1991. The
bill would require reimbursement for interest and depreciation to be based
on a facility’s actual costs resulting from a good faith arms length purchase
agreement, with the property basis limited to the lowest of purchase price,
current reproduction costs, or fair market value, without regard to the previous
owner’s basis. The council was informed of budget cuts that reduced state
matching of county payments for individuals in basic care facilities. The Council
recommends Senate Bill No. 2032 to provide a deficiency appropriation for
the 1989-91 biennium to the Department of Human Services for state matching
of county optional supplementation and general assistance payments for
individuals in basic care facilities for the period August 1990 through June
1991 in the amount of $481,000 from the general fund. This amount, along
with $300,000 made available from the department’s August 1990 general
fund budget unallotment, provides sufficient funds for the state matching of
these payments for the last 11 months of the 1989-91 biennium. The Council
also recommends that the state support matching general assistance and
optional supplementation payments for individuals in basic care facilities at
a 50 percent level during the 1991-93 biennium and that the Legislative Council
study, during the 1991-93 interim, the desirability of the establishment of
a state basic care program including the definition of services to be provided
and state, county, and federal financial responsibilities.

The Council monitored the Department of Human Services’ implementation
of federal Family Support and Medicare Catastrophic Coverage Acts and the
effect of the Acts on human service programs. The Council recommends the
1991 Legislative Assembly consider funding increases in AFDC payment levels
in excess of the five percent annual increases requested by the Department
of Human Services in its 1991-93 budget request, to the extent funds are
available. The Council also recommends House Concurrent Resolution No.
3002 for the continued Legislative Council monitoring of federal Family Support
and the Medicare Catastrophic Coverage Acts during the 1991-92 interim.

The Council studied alternatives for restructuring the human service delivery
gystem in North Dakota. The Council recommends Senate Bill No. 2033 to
amend North Dakota Century Code Chapter 50-01.1 to encourage the voluntary
establishment of multicounty social service districts and appropriating
$250,000 from the general fund for financial incentives to encourage the
creation of multicounty social service districts. The Council supports
introduction of a bill by the Department of Human Services during the 1991
Legislative Assembly providing departmental membership on the Educational
Telecommunications Council established in Chapter 15-65.

EDUCATION FINANCE COMMITTEE
The Council studied education finance issues, including adequate funding
for school districts, inequities in distribution of aid, extent of local effort, other
funding sources such as federal programs and energy taxes, and reviewed
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the operation and effect of laws passed during the 1989 legislative session.
The Council recommends Senate Bill No. 2034 to establish a separate
reorganization procedure for school districts that restructure under North
Dakota Century Code Chapter 15-27.6 and to establish planning grants and
supplemental payments for school districts that enter into cooperative
arrangements to purchase or provide educational services.

The Council received a report regarding the status of interagency agreements
for the provision of education and related services to handicapped students.
The Council received a report on pilot projects that integrate handicapped
children into regular education classrooms. The Council received a report
regarding the restructuring of school district boundaries and the number of
interim school districts.

ELECTIONS COMMITTEE

The Council studied all aspects of the election process with emphasis on
new voting concepts that would make the process more timely and cost effective.
The Council adopted guidelines and Renville County conducted the 1990
primary election by mail ballot. The Council recommends House Bill No. 1032
to authorize political subdivisions to conduct mail ballot elections at elections
not held in conjunction with a statewide election; House Bill No. 1033 to
authorize counties to conduct mail ballot primary elections; Senate Bill No.
2035 to provide that initiative, referendum, and recall petitions must be
submitted to the Secretary of State by 5:00 p.m. on the day designated as
the deadline for submitting the petition; and Senate Concurrent Resolution
No. 4001 to direct the Legislative Council to study North Dakota election
laws, with an emphasis on resolving inconsistencies and conflicting provisions
and on establishing more uniform and effective election procedures.

The Council studied the primary election process, with emphasis on
developing recommendations for a mechanism for selecting nominees which

is timely and cost effective. The Council makes no recommendation for
legislative action.

GAME AND FISH COMMITTEE
The Council studied the appropriateness of the amount and current basis
for the determination of motorboat license fees, the use and allocation of the
interest income from the game and fish operating fund, the laws and rules
concerning the issuance of game and fish licenses and therole of county auditors
in the issuance of game and fish licenses, and the state’s game and fish laws
and rules.

The Council recommends House Bill No. 1034 to provide that a person who
is convicted of a Class B misdemeanor for trespassing would be guilty of a
Class A misdemeanor for the second or subsequent offense within a two-year
period. The bill provides that if the person is convicted of hunting on posted
land or trapping on private land without the permission of the owner then
that person’s hunting, fishing, and trapping privileges would be suspended
for a period of one year for the first conviction, two years for thé seconfi
conviction, and three years for the third or subsequent conviction. The Couqcll
also recommends House Bill No. 1035 to enable the Game and Fish
Commissioner to establish combination game and fish licenses; House Bill
No. 1036 to allow guides and outfitters to purchase a license to enable them
to provide residents or nonresidents, for compensation, big game guiding and
outfitting services and one antlered white-tailed deer license or one male
antelope license or both; House Bill No. 1037 to enable the Game and.Flsh
Commissioner to establish a combination license consisting of a nonresident
big game bow license and a nonresident wild turkey bow permit; Ser}ate Bill
No. 2036 to establish resident commercial clam, nonresident commerclal_ clam,
and resident clam licenses; House Bill No. 1035 to require that individuals
obtaining gratis landowner hunting licenses be either a person who leases
land for agricultural purposes and who actually farms or ranches that land
or a landowner; House Bill No. 1039 to require a certificate of title for
motorboats; House Bill No. 1040 to require the State Treasurer to transfer
annually from the highway tax distribution fund, before allocation of the fund,
to the game and fish fund an amount equal to the tax collected on 70 gallons
of motor fuel multiplied by the number of motorboats registered pursuant
to North Dakota Century Code Section 20.1-03-12; Senate Bill No. 2037 to
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require the Game and Fish Commissioner to establish by rule the minimum
property damage for which a collision, accident, casualty, or liability report
would have to be filed with the commissioner; House Bill No. 1041 to prohibit
the spotting or ascertaining of the location of bighorn sheep, moose, or elk
from aircraft for the purpose of hunting or taking or for the purpose of guiding
another person in the hunting or taking of that game; Senate Bill No. 2038
to establish implied consent to chemical testing for purposes of determining
intoxication while being afield with a gun or other firearm or bow and arrow:
Senate Bill No. 2039 to establish implied consent to chemical testing for
purposes of determining intoxication while operating a motorboat or vessel;
Senate Bill No. 2040 to aliow the Governor to establish by proclamation the
hours for hunting game birds and protected animals; Senate Bill No. 2041
to require that no person born after December 31, 1961, could purchase or
obtain a hunting license unless that person has satisfactorily completed a
hunter safety education course; Senate Bill No. 2042 to require hunters to
wear a head covering and outer garment above the waistline, both of daylight
fluorescent orange color, totaling 400 square inches of solid fluorescent orange
color, while hunting big game; Senate Bill No. 2048 to include mountain lions
and black bears within the definition of fur-bearers; Senate Bill No. 2044
to expand the coverage of the state’s endangered species law to include any
species determined by the Game and Fish Commissioner to be threatened
or endangered; Senate Bill No. 2045 to make it a Class C felony for anyone
to hunt, take, harvest, collect, distribute, commercialize in, or transport any
species of wildlife or plant determined by the Governor to be threatened or
endangered; Senate Bill No. 2046 to make it a Class C felony for any person
to catch, take, kill, or destroy any fish, fish parts, or fish eggs of any fish
speciesdetermined by the Game and Fish Commissioner to be of special concern;
Senate Bill No. 2047 to enable the Governor to specify by proclamation which
guns may be lawfully used in pursuing or taking game birds; Senate Bill
No. 2048 to provide that the license fee of any person who applies for a license
issued by lottery when by law or proclamation that person is ineligible to
apply because of any waiting period is forfeited to the game and Fish
Department; Senate Bill No. 2049 to reduce the number of meetings that
each member of the Game and Fish Advisory Board must hold in that member’s
district from two each fiscal year to one each fiscal year; Senate Bill No. 2050
to change the name of the commissioner of the Game and Fish Department
to the director of the Game and Fish Department; Senate Bill No. 2051 to
enable the Governor to determine by proclamation the time period for which
a recipient of an antelope license obtained by lottery is ineligible to again
apply for an antelope license; Senate Bill No. 2052 to allow the Game and
Fish Commissioner to regulate private shooting preserves by adopting rules
relating to operating permits, fees, bond requirements, and the operation of
private shooting preserves; and House Resolution No. 3003 to amend Section
11 of Article X of the Constitution of North Dakota to provide that revenue
from gasoline and motor fuel excise taxes derived from gasoline and fuel used
in vesgels and recreational vehicles not licensed for use on public highways
must be used for constructing, reconstructing, repairing, and maintaining
public facilities relating to vessels and recreational vehicles not licensed for

use on public highways.

GARRISON DIVERSION OVERVIEW COMMITTEE
The Council received three briefings on the progress of litigation surrounding
the Garrison Diversion Unit Project and project updates from representatives
of the Garrison Diversion Conservancy District, State Water Commission, and
the United States Bureau of Reclamation.

HIGHER EDUCATION SYSTEM REVIEW COMMITTEE

The Council reviewed the North Dakota Higher Education seven-year plan
and constitutional provisions relating to the powers of the Legislative Assembly
and the Board of Higher Education. The Council discussed issues relating
to higher education and the Board of Higher Education’s progress in
implementing the provisions of the seven-year plan.

In order to remove constitutional barriers relating to the full implementation
of the seven-year plan, the Council recommends House Concurrent Resolution
No. 3004 to propose a constitutional amendment to be voted on at the 1992
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general election removing the names, locations, and missions of the institutions
of higher education from the constitution and also recommends House
Concurrent Resolution No. 3005 to propose a constitutional amendment to
be voted on at the 1992 general election to remove the provision restricting
the transfer of funds between higher education institutions and to replace
references to the Commissioner of Higher Education with a chief executive
officer position.

INDUSTRY AND BUSINESS COMMITTEE

The Council studied the health care insurance needs of uninsured and
underinsured persons. The Council recommends House Bill No. 1042, effective
through June 30, 1997, to allow the offering of a basic health insurance coverage
plan, free of certain mandated coverages to certain individuals and employers;
House Bill No. 1043 to prohibit the introduction of legislation or the
consideration of amendments mandating health insurance coverages or various
other components of health insurance plans unless the proposal is accompanied
by a report prepared by the Commissioner of Insurance which assesses the
impact of the proposal and to appropriate $40,000 to the commissioner for
the purpose of implementing the report requirement; Senate Bill No. 2053
to appropriate $11,339,905, of which $2,686,563 is the state’s responsibility,
to the Department of Human Services for the purpose of extending eligibility
for medical assistance under Medicaid to certain infants and pregnant women;
and Senate Concurrent Resolution No. 4002 to direct a study of the feasibility
and ramifications of adopting and implementing a state subsidized health
insurance program for certain uninsured and underinsured residents.

The Council studied the feasibility of establishing a controlled substances
reporting center for the reporting of prescribed controlled substances. The
Council makes no recommendation for legislative action.

JOBS DEVELOPMENT COMMISSION

The Council studied methods and the coordination of efforts to initiate and
sustain new economic development in this state. The Council recommends
Senate Bill No. 2058 to use the profits of the Bank of North Dakota to provide
a comprehensive economic development program; Senate Bill No. 2059 to
provide for nationwide interstate banking; Senate Bill No. 2060 to remove
the restrictions on the number of facilities that a bank may have for drive-
in or walkup services other than at the main bank building; Senate Bill
No. 2061 to allow an income tax credit for investment in venture capital
corporations and the Myron G. Nelson Fund to be claimed under the optional
simplified method of computing the state income tax; Senate Bill No. 2062
to allow tax credits for investments by banks, savings and loan associations,
trust companies, and insurance companies in venture capital corporations in
the same manner as provided with respect to the Myron G. Nelson Fund;
House Bill No. 1048 to remove the sales and use tax for new manufacturing
machinery and equipment; House Bill No. 1049 to provide for payment of
a license fee in lieu of property taxes on leasehold interests and improvements
on state-owned property when used for tourism and concession purposes. The
Council also recommends Senate Concurrent Resolution No. 4003 to direct
the Legislative Council to study the privatization of some state government
services and Senate Concurrent Resolution No. 4004 to direct the Legislative
Council to study, analyze, and evaluate, with the assistance of a consultant,
public policy as determined by the Legislative Assembly and its relationship
to the state’s ability to enhance economic development.

The Council also studied the state’s bountiful natural resources and outdoor
recreation activities with an emphasis on the state’s wildlife resources and
enhancement of the resources for the benefit of North Dakota citizens and
economic development. The Council recommends Senate Bill No. 2054 to
establish a State Department of Tourism for the purpose of fostering and
promoting tourism and for full development of the state’s tourism resources;
Senate Bill No. 2055 to provide that all sales tax revenues on lodging
accommodations collected under North Dakota Century Code Chapter 57-39.2
would be placed in a tourism promotion fund and to appropriate $8,900,000
from the fund for the Department of Tourism; House Bill No. 1044 to adopt
a state tourism policy that would serve to guide the growth of the state’s
tourism sector; Senate Bill No. 2056 to establish a matching grant program
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for tourism promotion and development in the state; House Bill No. 1045
to revise the definition of a bed and breakfast facility and to place limitations
‘on the county and city government’s authority to impose certain requirements
on bed and breakfast facilities; House Bill No. 1046 to repeal state law relating
to the conduct of business on Sunday and to provide for one day of rest in
seven; Senate Bill No. 2057 to increase the permit fee on motor vehicles entering
state parks to a maximum of $20 and to eliminate the free senior citizen
entrance permits; and House Bill No. 1047 to require the Department of
Transportation to establish rules for the erection and maintenance of tourist-
oriented directional signs.

JUDICIARY COMMITTEE

The Council studied the uses to which proceeds of charitable gaming are
devoted and the laws and rules governing charitable gaming and the need
to establish a permanent legislative overview committee for charitable gaming
issues. The Council recommends House Bill No. 1050 to provide a descriptive
listing of eligible uses under each broad category of eligible uses defined under
present law; Senate Bill No. 2063 to allow charitable gaming organizations
to deduct federal gaming excise taxes from the organizations’ gross proceeds
and to allow the organizations to treat as an additional expense federal excise
taxes incurred or paid by the organizations for the period beginning January
1, 1986, and ending on July 1, 1991; House Bill No. 1051 to provide the issuance
of charitable gaming licenses to eligible organizations on the basis of what
those organizations are allowed to do with charitable gaming net proceeds
and to prohibit the forfeiture of an organization’s retail alcoholic beverage
license if that organization is found to have committed only a charitable gaming
violation; House Bill No. 1052 to provide that the manufacturer of both
charitable gaming tickets and bingo cards is subject to a single $2,000 license
fee; House Bill No. 1053 to provide that it is within the sole discretion of
each charitable gaming licensee whether to require the pooling of tips received
by twenty-one dealers; Senate Bill No. 2064 to require the Council to appoint
an interim committee that would review rules and laws governing charitable
gaming; Senate Bill No. 2065 to establish a State Gaming Commission; and
House Bill No. 1054 to require the Department of Human Services to develop
a demonstration program for the treatment and rehabilitation of compulsive
gamblers, for which $240,000 is appropriated from charitable gaming tax
revenues.

The Council reviewed uniform Acts and proposed amendments to uniform
Acts recommended by the North Dakota Commission on Uniform State Laws.
The Council recommends adoption of the Uniform Foreign-Money Claims Act;
the Uniform Statutory Rule Against Perpetuities; the Uniform Nonprobate
Transfers on Death Act (1989); the Uniform Commercial Code Article 3 -
Negotiable Instruments; the Uniform Commercial Code Article 4A - Funds
Transfers; and amendments to the Uniform Commercial Code Article 1; and
recommends the repeal of Uniform Commercial Code Article 6 - Bulk Transfers.

The council makes three recommendations as a result of its statutory revision
responsibility. The Council recommends Senate Bill No. 2066 to provide
adequate procedural due process protections for the prejudgment attachment
by a creditor of a debtor’s property; Senate Bill No. 2067 to provide that tax
credits available following the dissolution or annexation of school districts
are available to those who own property in the dissolved or annexed school
district rather than only to those who are residents of the affected district;
and Senate Bill No. 2068 to make technical corrections to the North Dakota
Century Code.

LEGISLATIVE AUDIT AND FISCAL REVIEW COMMITTEE

The Council accepted 181 audit reports prepared by the State Auditor’s
office and independent accounting firms.

The Council received reports from the State Auditor’s office and Attorney
General’s office on the Labor Department’s procedures for processing claims.

The Council reviewed the auditing procedures regarding the Comprehensive
Annual Financial Report (CAFR). The Council recommends Senate Bill No.
2069 to provide for the State Auditor’s office to audit the state’s Comprehensive
Annual Financial Report and the State Auditor to determine the contents
of state agency audits and reviews. In addition, the Council recommends Senate
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Bill No. 2070 to provide that the State Auditor’s audits of political subdivisions
be funded within the limits of legislative appropriations from a State Auditor’s
office operating account.

The Council monitored and studied fine revenues deposited with the state
to be used for maintenance of the common schools, accepted the annual reports
on accounts receivable written off at the State Hospital, the State
Developmental Center, and the human service centers, and received the state
of North Dakota outstanding indebtedness reports.

The Council received and reviewed alternatives to provide state departments’
authority to spend unanticipated funds, while still complying with the
Constitution of North Dakota. The Council recommends that the Emergency
Commission receive a special fund appropriation for use by agencies to spend
unanticipated collections.

LEGISLATIVE MANAGEMENT COMMITTEE

The Council reviewed legislative rules and makes a number of
recommendations intended to clarify the rules and expedite the legislative
process. The Council recommends Senate Bill No. 2071 to provide that the
President Pro Tempore of the Senate, rather than the President, and the
Speaker of the House are to approve vouchers for payment of expenses of
the Legislative Assembly during a legislative session; Senate Bill No. 2072
to remove the statutory listing of duties of the Secretary of the Senate and
Chief Clerk of the House; House Bill No. 1055 to allow legislative documents
to be printed in accordance with directions of the Legislative Council; House
Bill No. 1056 to repeal the statutory procedure for engrossing and enrolling
legislative bills and resolutions; Senate Bill No. 2073 to replace the Higher
Education System Review Committee with the Legislative Council, eliminate
certain reports and submissions to the Legislative Council, and provide that
staff services for the Special Road Advisory Committee, Capitol Grounds
Planning Commission, Regulatory Reform Review Commission, and the North
Dakota-Saskatchewan-Manitoba Boundary Advisory Committee be provided
by agencies other than the Legislative Council; and Senate Bill No. 2074 to
provide that the presiding officers of the respective chambers, upon
recommendation of the leaders of the political factions, are to make the
appointments to the Legislative Council.

The Council expanded the Legislators’ Automated Workstation System for
use during the 1991 session as well as approved arrangements for the session.
The Council recommends House Bill No. 1057 to authorize the Council to
establish specifications for publication of the North Dakota Century Code and
to determine access to legislative information services and impose fees for
providing these services and copies of legislative documents.

The Council studied the legislative process, with emphasis on the use of
the days allowed the Legislative Assembly to be in session. The Council
recommends House Concurrent Resolution No. 3006 that directs the Council
to study and establish procedures necessary to implement annual sessions
of the Legislative Assembly beginning in 1993 and 1994.

The Council studied legislative session employee compensation and reviewed
the workload of committee clerks. The Council recommends that three-day
committee clerks receive the same daily compensation as the assistant
Appropriations Committee clerks.

The Council reviewed the state of the law with respect to legislative
apportionment requirements. The Council completed its participation in the
1990 census redistricting data program.

The Council reviewed the constitutional requirements that amendments to
bills be germane to the subject matter of the bills.

The Council supervised the continuing renovation of the legislative wing
of the State Capitol.

POLITICAL SUBDIVISIONS COMMITTEE
The Council studied administration of building and mechanical code
enforcement at the state and local level to identify inadequacies, determine
the appropriate placement of building code responsibilities, and recommend
administrative improvement. The Council recommends Senate Bill No. 2075
to require the director of the Office of Management and Budget to employ
a state building official who is certified by the International Conference of
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Building Officials, to provide that the State Building Code consists of the
1988 Uniform Building Code, and to allow cities, townships, and counties to
amend the State Building Code to conform to local needs, except that the
standards established may not exceed those of the State Building Code and
Senate Bill No. 2076 to provide that the State Building Code consists of the
1988 Uniform Building Code and to allow cities, townships, and counties to
amend the State Building Code to conform to local needs.

The Council studied the problems associated with solid waste management,
including integrated waste management; use and availability of landfills;
recycling methods and projects; incineration of solid waste; involvement of
government in solid waste management; feasibility of pilot projects designed
to promote the recycling of solid waste; and laws and rules concerning the
use of underground storage tanks.

The Council recommends House Bill No. 1058 to require each county and
city to participate in a comprehensive solid waste management plan and to
allow the governing body of each city, county, and township to join in a regional
solid waste management agency or program; House Bill No. 1059 to require
the Department of Health and Consolidated Laboratories to develop and
disseminate to the public educational material designed to encourage voluntary
solid waste reduction, source separation, reuse of materials, recycling efforts,
and appropriate management of solid waste; House Bill No. 1060 to require
owners and operators of municipal landfills to be certified, require the owner
or operator of a solid waste management facility accepting more than an average
of 300 tons of solid waste per day to submit annual detailed assessments
of the facility, and to increase the penalty for violation of the Solid Waste
Management and Land Protection Act from $300 per day to $1,000 per day;
House Bill No. 1061 to establish a solid waste management fund for the primary
purpose of providing assistance to businesses for the development of markets
for recycled products; House Bill No. 1062 to provide for the establishment
of solid waste management authorities by the governing bodies of two or more
cities, counties, or townships; and House Bill No. 1063 to establish a new
proh1b1t10n on httenng and open burning.

The Council studied the economic and social impact on political subdivisions,
the agricultural community, and the business community when the state or
federal government acquires land and the land is removed from the political
subdivisions’ tax bases. The Council makes no recommendation for legislative
action.

The Council studied the methods by which the state acquires and holds
title to real property, the feasibility of simplifying or clarifying laws regarding
acquisition and ownership of real property by the state, the effect on local
tax bases of ownership of real property by the state, and the feasibility or
desirability of requiring divestiture by the state of certain real property. The
Council recommends Senate Bill No. 2077 to require the Board of University
and School Lands to make payments to political subdivisions in lieu of property
taxes for real property owned by the board.

REGULATORY REFORM REVIEW COMMISSION
The Regulatory Reform Review Commission reviewed the operation and
effect of the Telecommunications Regulatory Reform Act. The commission also
reviewed the implementation of the 1990 essential telecommunications price
factor, the use of rate of return to monitor rates set using the essential
telecommunications price factor, and incentive telecommunications plans in
other states.

RETIREMENT COMMITTEE

The Council solicited and reviewed various proposals affecting public
employee retirement programs. The Council obtained actuarial and fiscal
information on each of these proposals and reported this information to each
proponent.

The Council studied various optiens relating to the consolidation of various
organizational and investment functions of the Public Employees Retirement
System, Teachers’ Fund for Retirement, and State Investment Board. The
Council recommends Senate Bill No. 2078 to make the establishment of the
North Dakota State Retirement and Investment Office permanent by repealing
the sunset provisions placed on 1989 Senate Bill No. 2030 and to make the
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repeal retroactive to June 29, 1991. The Council recommends Senate Resolution
No. 4005 to direct the Legislative Council to study the consolidation of the
Retirement and Investment Office, Public Employees Retirement System, and
Teachers’ Fund for Retirement.

The Council studied the issues and the feasibility of various options relating
to the provision of adequate and affordable health insurance coverage for retired
members of the Teachers’ Fund for Retirement and the judges’ retirement
program, and for other retired state employees and officials not participating
in the Public Employees Retirement System or the Highway Patrolmen’s
Retirement System.

The Council studied providing level retirement benefits to all retirees under
the Teachers’ Fund for Retirement.

TAXATION COMMITTEE

The Council studied the structure, balance, and burden of North Dakota’s
state and local tax system. The Council found that North Dakota’s tax system
burden compared favorably to tax burdens of other states. The Council makes
no recommendation for changes in North Dakota’s tax structure.

The Council studied agricultural property assessment for property tax
purposes. The Council found that differences in valuation of similar properties
in different assessment districts are inherent in the present formula for
agricultural valuation. It appears that changes to the valuation formula for
agricultural property will be required, but information needed to restructure
the formula will not be available until the 1995 legislative session.

The Council studied assessment of seasonal or recreational property and
tax-exempt property. The committee makes no recommendation for changes
in assessment of these types of property.
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Honorable George A. Sinner
Governor of North Dakota

Members, 52nd Legislative
Assembly of North Dakota

I have the honor to transmit the Legislative Council's report and
recommendations of 20 interim committees, the Advisory Commission
on Intergovernmental Relations, and the Requlatory Reform Review
Commission to the 52nd Legislative Assembly.

Major recommendations include proposals to establish a pilot
project for agricultural pesticide containers; establish a
legislative policy on human organ transplantation; encourage the
establishment of multicounty social service districts; establish a
new procedure for restructuring school districts and to help
cooperative school district arrangements; provide for mail ballots
for primary and political subdivision special elections; provide
for implied consent for hunters and operators of motorboats;
establish a state department of tourism; provide for Sunday opening
of retail establishments; provide a comprehensive economic
development program using the profits of the Bank of North Dakota;
provide for a demonstration program for compulsive gamblers; and
require cities and counties to participate in a comprehensive solid
waste management plan.

The report also discusses committee findings and numerous other
pieces of recommended legislation. In addition, the report
contains brief summaries of each committee report and of each
recommended bill and resolution.

Respectfully submitted,
j ) » z
( ZLéﬁLf)fZ Jr ) i dlica
Representative Charles F. Mertens
Chairman, North Dakota

Legislative Council
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HISTORY AND FUNCTIONS OF THE NORTH DAKOTA
LEGISLATIVE COUNCIL

I. HISTORY OF THE LEGISLATIVE
COUNCIL

The North Dakota Legislative Council was created
in 1945 as the Legislative Research Committee
(LRC). The LRC had a slow beginning during the first
interim of its existence because, as reported in the
first biennial report, the prevailing war conditions
prevented the employment of a research director
until April 1946.

After the hiring of a research director, the first
LRC held monthly meetings prior to the 1947 Legis-
lative Session and recommended a number of bills to
that session. Even though the legislation creating the
LRC permitted the appointment of subcommittees,
all of the interim work was performed by the 11
statutory members until the 1953-54 interim, when
other legislators participated in studies. Although
“research” was its middle name, in its early years the
LRC served primarily as a screening agency for
proposed legislation submitted by state departments
and organizations. This screening role is evidenced
by the fact that as early as 1949, the LRC presented
100 proposals prepared or sponsored by the commit-
tee, which the biennial report indicated were not all
necessarily endorsed by the committee and included
were several alternative or conflicting proposals.

The name of the LRC was changed to the Legisla-
tive Council in 1969 to reflect more accurately the
scope of its duties. Although research is still an in-
tegral part of the functioning of the Legislative Coun-
cil, it has become a comprehensive legislative service
agency with various duties in addition to research.

. THE NEED FOR A LEGISLATIVE
SERVICE AGENCY

The Legislative Council movement began in Kan-
sas in 1933. At present, nearly all states have such a
council or its equivalent, although a few states use
varying numbers of special committees.

Legislative service agencies provide legislators
with the tools and resources that are essential if they
are to fulfill the demands placed upon them. In con-
trast to other branches of government, the Legisla-
tive Assembly in the past had to approach its
deliberations without its own information sources,
studies, or investigations. Some of the information
relied upon was inadequate or slanted because of
special interests of the sources.

To meet these demands, the Legislative Assembly
established the North Dakota Legislative Council.
The existence of the Council has made it possible for
the Legislative Assembly to meet the demands of the
last half of the 20th century while remaining a part-
time citizen legislature which meets for a limited
number of days every other year.

IIl. COMPOSITION OF THE COUNCIL

The Legislative Council by statute consists of 15
legislators, including the majority and minority
leaders of both houses and the Speaker of the House.

The speaker appoints five other representatives, two
from the majority and three from the minority from
a list of nine members recommended by each party.
The Lieutenant Governor, as President of the Senate,
appoints three senators from the majority and two
from the minority from a list of seven members
recommended by each party.

The Legislative Council is thus composed of eight
majority party members and seven minority party
members (depending upon which political party has
a majority in the Senate), and is served by a staff of
attorneys, accountants, researchers, and auxiliary
personnel who are hired and who serve on a strictly
nonpartisan basis.

IV. FUNCTIONS AND METHODS OF
OPERATION OF THE COUNCIL

Although the Legislative Council has the authority
to initiate studies or other action deemed necessary
between legislative sessions, much of the Council’s
work results from study resolutions passed by both
houses. The usual procedure is for the Council to
designate committees to carry out the studies, al-
though a few Council committees, including the
Budget Section, the Administrative Rules Commit-
tee, the Retirement Committee, the Garrison Diver-
sion Overview Committee, and the Legislative Audit
and Fiscal Review Committee, are statutory commit-
tees with duties imposed by state law.

Regardtess of the source of authority of interim
committees, the Council appoints the members with
the exception of a few ex officio members named by
statute. Nearly all committees consist entirely of
legislators, although a few citizen members are some-
times selected to serve when it is determined they can
provide special expertise or insight for a study.

The Council committees hold meetings throughout
the interim at which members hear testimony, review
information and materials provided by staff, other
state agencies, and interested persons and organiza-
tions, and consider alternatives. Occasionally it is
necessary for the Council to contract with univer-
sities, consulting firms, or outside professionals on
specialized studies and projects. However, the vast
majority of studies are handled entirely by the Coun-
cil staff.

Committees make their reports to the full Legisla-
tive Council, usually in November preceding a
regular legislative session. The Council may accept,
amend, or reject a committee’s report. The Legisla-
tive Council then presents the recommendations it
has accepted, together with bills and resolutions
necessary to implement them, to the Legislative As-
sembly. )

In addition to conducting studies, the Council and
its staff provide a wide range of services to legislators,
other state agencies, and the public. Attorneys on the
staff provide legal advice and counsel on legislative
matters to legislators and legislative committees.
The Council supervises the publication of the Session



Laws, the North Dakota Century Code, and the North
Dakota Administrative Code. The Council has on its
staff the Legislative Budget Analyst and Auditor and
assistants who provide technical assistance to Coun-
cil committees and legislators and who review audit
reports for the Legislative Audit and Fiscal Review
Committee. A data processing division provides com-
puter services to the legislative branch, including
research and bill drafting capabilities. The Legisla-
tive Council library contains a wide variety of
materials and reference documents, many of which
are not available from other sources.

V. MAJOR PAST PROJECTS OF THE
COUNCIL

Nearly every facet of state government and
statutes has been touched by one or more Council
studies since 1945. Statutory revisions, including the
rewriting of criminal laws, election laws, game and
fish laws, insurance laws, motor vehicle laws, school
laws, and weapons laws have been among the major
accomplishments of interim committees. Another
project was the republication of the North Dakota
Revised Code of 1943, the resulting product being the
North Dakota Century Code.

Government reorganization has also occupied a
considerable amount of attention. Included have been
studies of the delivery of human services, agricul-
turally related functions of state government,
centralized state government computer and
microfilm services, and organization of the state’s
charitable and penal institutions, as well as studies
of the feasibility of consolidating functions in state
government. Creation of a court of appeals and the
establishment of a public venture capital corporation
were subjects of recent studies.
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The review of uniform and model acts, such as the
Uniform Probate Code, have also been included in
past Council agendas. Constitutional revision has
been studied several interims, as well as studies to
implement constitutional measures which have been
approved by the voters, such as the new Legislative
Article. '

Pioneering in new and untried areas is one major
function of interim committees. The regulation and
taxation of natural resources, including oil and gas in
the 1950s and coal in the 1970s, have been the high-
lights of several interim studies. The closing of the
constitutional institution of higher education at El-
lendale also fell upon an interim committee after a
fire destroyed one of the major buildings on that
campus. The expansion of the University of North
Dakota Medical School is another area that has been
the subject of several interim studies.

Among the innovations of interim committees was
the creation of the Regional Environmental Assess-
ment Program (REAP) in 1975. This was a resource
and information program designed to provide
environmental, socioeconomic, and sociological data
acquisition and monitoring. REAP was terminated
with a gubernatorial veto in 1979, after four years as
a joint legislative-executive program under the
tutelage of the Legislative Council.

Perhaps of most value to citizen legislators are
committees which permit members to keep up with .
rapidly changing developments in complex fields.
Among these are the Budget Section, which receives
the executive budget prior to each legislative session.
The Administrative Rules Committee allows legis-
lators to monitor executive branch department rules
and regulations. Other subjects which have been
regularly studied include school finance, property tax
levies, and legislative rules.



ADMINISTRATIVE RULES COMMITTEE

The Administrative Rules Committee is a
statutory committee deriving its authority from
North Dakota Century Code (NDCC) Sections 54-35-
02.5, 54-35-02.6, and 28-32-03.3. The committee is
statutorily required to review administrative agency
rules to determine:

1. Whether administrative agencies are properly

implementing legislative purpose and intent.

2. Whether there are court or agency expressions

of dissatisfaction with state statutes or with
rules of administrative agencies promulgated
pursuant thereto.

3. Whether court opinions or rules indicate un-

clear or ambiguous statutes.

The committee may make rule change recommen-
dations to the adopting agency, formally object to an
agency rule, and make recommendations to the
Legislative Council for the amendment or repeal of
enabling legislation serving as authority for the
rules.

In addition, the Legislative Council delegated to
the committee the Council’s authority to review and
approve or disapprove state purchasing rules pur-
suant to NDCC Section 54-44.4-04, to approve exten-
sions of time allowed administrative agencies to
adopt rules pursuant to NDCC Section 28-32-02, and
to establish a procedure to distribute copies of ad-
ministrative agency filings of notice of proposed
rulemaking.

Committee members were Representatives Ken-
neth N. Thompson (Chairman), John Dorso, June Y.
Enget, Orlin M. Hanson, John Hokana, and
Theodore A. Lang and Senators E. Gene Hilken, Joe
Keller, Byron Langley, Curtis N. Peterson, and Jens
Tennefos.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1990. The report was adopted
for submission to the 52nd Legislative Assembly.

ADMINISTRATIVE AGENCY RULES REVIEW

The committee is statutorily required to review
administrative agency rules. Administrative agen-
cies are those state agencies authorized to adopt rules
in accordance with the requirements of the Ad-
ministrative Agencies Practice Act (NDCC Chap-
ter 28-32). By statute a rule is an agency statement
that implements, interprets, or prescribes law or
policy. Properly adopted rules have the force and
effect of law. A copy of each rule adopted by an
administrative agency must be filed with the office of
the Legislative Council for inclusion in a publication
known as the North Dakota Administrative Code
(NDAC).

The committee’s review authority is statutorily
limited to rules assigned to the committee by the
Legislative Council chgirman. At the committee’s
request, the Legislative Council chairman assigned
to the committee all rules published in the NDAC
effective after October 1988. This allowed continua-
tion of the rules review process initiated on July 1,
1979.
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As rules were scheduled for review, each adopting

agency was requested to provide information on:

1. Whether the rules resulted from statutory chan-
ges made by the 1979, 1981, 1983, 1985, 1987,
or 1989 Legislative Assembly.

2. Whether the rules resulted from federal
statutes or whether the rules were related in
subject matter to any federal statute or regula-
tion.

3. The rulemaking procedure followed in adopting
the rules.

4. Whether any person had filed any complaint
concerning the rules.

5. The approximate cost of giving public notice and
holding any hearing on the rule, and the ap-
proximate cost of staff time used in developing
the rules.

6. The subject matter of the rules and the reasons
for adopting the rules.

Review of Current Rulemaking

The committee reviewed 2,325 rule changes from
October 1988 through October 1990. Table A tabu-
lates the rule changes published in the Administra-
tive Code and reviewed by the committee. The
tabulation depicts the number of rules amended,
created, superseded, repealed, or redesignated. The
most important qualification of the tabulation is that
each rule is viewed as one unit, although rules differ
in length and complexity. This tabulation includes
tables, appendices, and some organizational rules.

Although the agencies’ methods of reporting made
it difficult to determine the exact number of rules
resulting from a particular Legislative Assembly’s
action or from federal statute or regulation, most of
the changes made as a result of legislative action
were due to 1989 Legislative Assembly changes or
federal statutes. Some of the changes made as a
result of previous Legislative Assemblies’ actions
were only recently made because the need for the
rules was not perceived earlier. It also appeared that
some agencies were only now becoming aware that
interpretations made by the agencies that are to have
the force and effect of law must be formally adopted
as rules.

North Dakota Century Code Section 28-32-02 re-
quires that any rule change made to implement a
statutory change must be adopted within nine
months of the effective date of the statutory change.
Pursuant to the committee’s authority to grant exten-
sions of that time period, the committee granted
extensions to the Board of Cosmetology, Department
of Corrections and Rehabilitation, Commissioner of
Insurance, Securities Commissioner, Department of
Human Services, North Dakota Geological Survey,
Seed Department, North Dakota Retirement and In-
vestment Office, Committee on Protection and Ad-
vocacy, Public Service Commission, Public
Employees Retirement System, Milk Stabilization
Board, Attorney General, Board of Counselor Ex-
aminers, Department of Health and Consolidated
Laboratories, Secretary of State, State Historical



Society, and the Central Personnel Division for
periods ranging from four months to one year. Five
extensions were requested and granted by the com-
mittee last interim.

Department of Health and Consolidated
Laboratories - Laboratory Fee Amounts

The Department of Health and Consolidated
Laboratories amended NDAC Section 33-23-01-02 to
remove the specific laboratory fee costs and to provide
that changes in the fees are based on reagent costs,
testing time, personnel salaries, and overhead costs.
The department informed the committee that the
costs for the tests fluctuate at a rate that makes it
difficult to make the necessary changes within the
rulemaking process. Committee members were con-
cerned that the fee amounts, especially for the tests
mandated by law, are not determined pursuant to the
rule adoption procedures. The committee sent a letter
to the Department of Health and Consolidated
Laboratories objecting to the amendment to delete
the fee amounts and asking for a cost analysis of the
fees. After receiving the letter, the department indi-
cated it did not plan further action on the rules. This
decision was based on:

1. The fact that the rule change was accomplished
after going through all the steps of public notice,
public hearing, and review by the State Health
Council, which is made up of 15 members rep-
resenting both providers and consumers.
During the process no objection was raised to
the rule change.

2. Therule change was considered administrative-
ly necessary because of the problems en-
countered in maintaining the operation of the
consolidated laboratories branch.

3. The rule change was consistent with NDCC
Section 28-32-01(6) which states that the term
“rule” does not include a rule establishing
specific prices to be charged for particular goods
or services sold by an agency. The department
explained that it publishes a listing of the char-
ges and the consumers know the cost of the
laboratory tests before they are billed for the
services.

The department made a further presentation to
the committee concerning the costs of the laboratory
tests. Based on this information, the committee
decided not to take any further action on these rules.

Tax Commissioner - Oil and Gas Valuation
Rules - Administrative Hearing Procedures

The committee received a complaint from the
North Dakota Petroleum Council concerning rules
proposed by the Tax Commissioner relating to oil and
gas valuation. The council objected not only to the
proposed rules but to the fact that the Tax Commis-
sioner refused to hold any administrative hearings in
oil and gas tax assessment cases. The council asked
that the commissioner issue rules to assure the
reasonably prompt setting and orderly and fair con-
duct of administrative hearings. The Tax
Commissioner’s office suggested that the complaints
about the proposed valuation rules are the result of
the two parties’ different interpretation of the law
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and court cases relating to that law. The Tax
Commissioner’s office explained the delays in holding
hearings occurred for a number of different reasons
including a shortage of staff, the complicated nature
of the cases, and sometimes due to the oil companies’
own actions.

Committee members did not express an opinion on
the substance of the valuation rules but did express
concern over the lack of rules relating to the conduct
of administrative hearings. The Tax Commissioner
subsequently agreed to adopt rules relating to ad-
ministrative procedures. The commissioner reported
that a taxpayer’s bill of rights was distributed to a
committee composed of three certified public account-
ants and three representatives from the oil and gas
industry for recommendations on appropriate rules.
The commissioner indicated proposed rules relating
to administrative hearing procedures would be ready
for hearing by November 1990. The committee
decided not to take further action based on the
commissioner’s assurance that the appropriate rules
would be adopted.

Department of Human Services - Child
Support Guidelines

Committee members received many letters and
calls objecting to the Department of Human Services’
proposed rules relating to child support guidelines.
The department held a hearing on the rules on
February 9, 1990. The comments received at the
hearing and written comments received prior to, and
during, the hearing generally opposed the proposed
rules.

After review of the comments, the department
withdrew the originally proposed rules and in Sep-
tember proposed new rules relating to child support
and scheduled hearings for early November 1990.
Based on the department’s action relating to the
newly proposed rules, the committee decided to take
no further action relating to this topic.

Department of Human Services - Nursing
Home Ratesetting Rules

The committee received a complaint from the
Long-Term Care Association concerning the Depart-
ment of Human Services’ rules relating to nursing
home ratesetting. The association was particularly
concerned with the removal of the rule providing for
an operating margin and the reduction in the incen-
tive of $2.60 a day. Testimony indicated that nursing
homes may soon be in serious trouble because of the
law requiring rate equalization. The committee re-
quested that the department and the association
work together to address the concerns of the associa-
tion. At the committee’s final meeting, a repre-
sentative of the department explained the
department was in favor of providing, and had
planned to include, the money for the requested items
in its proposed budget but had been informed by
personnel in the Governor’s office and the Office of
Management and Budget that that money would not
be available. Committee members expressed concern
over the care in nursing homes if money is not
provided soon and discussed whether legislative ac-
tion may be necessary to alleviate this problem.



Commissioner of Insurance - Risk Retention
Group Rules

House Bill No. 1350 (1987), codified as NDCC
Chapter 26.1-46, granted the Commissioner of In-
surance the authority to regulate risk retention and
purchasing groups. The committee was concerned
that some of the rules adopted by the commissioner
and NDAC Chapter 45-05-05 went beyond the
authority granted the commissioner by the law. The
law exempts risk retention groups of 25 or fewer
resident members from requirements relating to
plans of operation and feasibility studies, taxation,
and licensing of agents. North Dakota Administra-
tive Code Section 45-05-05-02 contains the exemp-
tion as it relates to the filing of financial statements,
reports, and examinations. Other sections of the
chapter, such as those relating to agent licensing and
taxation, NDAC Sections 45-05-06 and 45-05-09, do
not contain those exemptions, making it appear that
all groups regardless of size are subject to the require-
ments of the sections.

Arepresentative of the Commissioner of Insurance
explained that the statutes relating to the filing of
financial statements, reports, and examinations did
not refer to the exemption of 25 or fewer members
and, therefore, that exemption was included in the
administrative rules. The commissioner did not in-
clude the requirement in the sections relating to
agency licensing and taxation because the exemption
is contained in the statute. The representative as-
sured the committee that the commissioner was ex-
empting those groups in all circumstances.

The committee decided to take no further action
relating to this matter but did suggest to the repre-
sentative of the commissioner that the references
should be uniform and should be changed the next
time the rules are otherwise amended.

ADMINISTRATIVE AGENCIES
PRACTICE ACT

The committee reviewed the procedure and deter-
mined the filings should be mailed out monthly on or
about the first of each month and that the charge for
providing the filing be $50 annually. As of October
1990 there were 10 subscribers to this service.

The committee discovered that a problem exists
when the filings are sent out the first of each month
and a filing is received by the Legislative Council
shortly after that time period. The statute requires
that only 30 days need elapse after the filing during
which views could be submitted which may result in
the subscribers receiving a notice after the period for
submitting views. The committee considered a bill
draft to provide that 30 days must elapse between the
date the Legislative Council mails copies of the
agencies’ proposed rulemaking notices and the end of
the period in which written or oral data views or
arguments concerning the rules will be received. The
bill draft also provides the Legislative Council must
establish a procedure by which any person may re-
quest. and be mailed copies before the fifth business
day of the month of all filings made the previous
month by agencies.
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North Dakota Century Code Section 28-32-01

North Dakota Century Code Section 28-32-01 con
tains the definition of “rule” as it applies to the
requirements of NDCC Chapter 28-32, the Ad-
ministrative Agencies Practice Act. During the 1987-
88 interim the Administrative Rules Committee was
directed to study Chapter 28-32. From that study the
committee recommended two bills—House Bill
No. 1031, an extensive bill providing for an ad-
ministrative bulletin publication and major changes
to Chapter 28-32, and House Bill No. 1032, which
required publication of the bulletin and expanded
rulemaking processes. During the 1989 legislative
session, House Bill No. 1031 was defeated and House
Bill No. 1032 was changed in its entirety. Amend-
ments to House Bill No. 1032 were explained as a
compromise among several state agencies and the
Greater North Dakota Association. The bill, as
passed, added four new sections to the definition of
“rule,” specifically exempting:

1. Interpretative statements, general statements
of policy, or statements of agency organization,
procedure, or practice.

2. Guidelines, manuals, brochures, pamphlets,
and similar statements of policy intended to
advise or guide the agency or the public concern-
ing activities of the agency which are otherwise
prescribed by rule or statute.

3. Statements of policy intended to implement
federal statutes, rules, or requirements with
which compliance by the agency is necessary to
secure appropriated revenues, or to avoid the
loss of otherwise available federal revenues.

4. A contract.

Committee members expressed concern about the
exemptions, which conflict with other language in the
definition of “rule” and in Section 28-32-02.1. Also,
the new exemptions could be used to circumvent the
rules process by calling materials interpretative
statements, general statements of policy, or
guidelines. The committee approved a motion that
stated it was not the intent of the committee that the
exemptions be used in that manner.

The committee considered a bill draft to remove
the four exemptions from the definition of “rule.” A
number of state agencies opposed the bill draft,
saying agencies need some procedure whereby an
agency can interpret on a short-term basis its rules
and statutes. As a result of that testimony, the com-
mittee determined that an exemption should be al-
lowed for any material, including a guideline,
interpretative statement, statement of general policy,
manual, brochure, or pamphlet, that is merely ex-
planatory and not intended to have legal effect. A
representative from the Public Service Commission
requested that the exemption be granted for material
not intended to have the force and effect of law rather
than legal effect. A representative of the Department
of Human Services objected to the bill draft in its
entirety and specifically requested that the exerp-
tion allowing statements of policy intended to im;. e-
ment federal statutes or rules be retained.



North Dakota Century Code Section 28-32-02

During the 1987-88 interim the Administrative
Rules Committee recommended House Bill No. 1032,
which would have amended NDCC Section 28-32-02
to require the monthly publication of an administra-
tive bulletin. That bulletin would have contained
notices of all proposed administrative agency
rulemaking. The provisions recommended by the
committee were replaced with language recom-
mended by the Department of Human Services,
Public Service Commission, and the Greater North
Dakota Association. Section 28-32-02 now requires
that an agency’s notice of proposed rulemaking must
be filed with the office of the Legislative Council and
published at least twice in each daily newspaper of
general circulation published in this state. The sec-
tion requires that at least 30 days must elapse be-
tween the latter of the date of the first publication of
the notice or the date of the filing with the office of
the Legislative Council and the end of the period in
which written or oral data, views, or arguments con-
cerning the proposed rule will be received. The Legis-
lative Council is required to establish a procedure
whereby any person may request and receive mailed

copies of all filings made by agencies. The Legislative
Council may charge for the actual costs of providing
copies of the filing. The Legislative Council assigned
the responsibility for establishing this procedure to
the Administrative Rules Committee.

Recommendations

The committee recommends House Bill No. 1024
to amend the definition of “rule” to replace the exist-
ing exemptions for interpretative statements,
general statements of policy, and guidelines with an
exemption for any material, including a guideline,
interpretative statement, statement of general policy,
manual, brochure, or pamphlet, that is merely ex-
planatory and not intended to have the force and
effect of law.

The committee recommends House Bill No. 1025
to provide that 30 days must elapse between the date
the Legislative Council mails copies of an agency’s
proposed rulemaking notice and the end of the period
in which written or oral data, views, or arguments
concerning the rules will be received.

TABLE A
STATISTICAL SUMMARY OF RULEMAKING
Agency Amend | Create |Supersede Repeal | Special Reserved

Aeronautics Commission 2 5 71%*
Agricultural Products Utilization 5

Commission
Agriculture, Commissioner of 12 18 2
Animal Health, Board of 23 3
Architecture, Board of 1
Attorney General 203 71 7
Audiology and Speech-Language 8 2

Pathology, Board of Examiners of
Banking and Financial Institutions, 1 2

Department of
Centennial Commission 2
Chiropractic Examiners 13 1 8
Correction and Rehabilitation, 108

Department of
Cosmetology, Board of 20 4
Credit Review Board 22 6
Dairy Promotion Commission 2
Dental Examiners, Board of 1
Electrical Board 18
Emergency Commission 1
Funeral Services, State Board of 1
Game and Fish Department 4 1 2
Health and Consolidated Laboratories, 241 130 3 2%* L Vo

Department of
Highway Department 5
Highway Patrol 32
Historical Board 7
Human Services, Department of 27 88 20 18**
Industrial Commission 25 26




STATISTICAL SUMMARY OF RULEMAKING (continued)

Agency Amend | Create |Supersede|Repeal| Special |Reserved

Insurance, Commissioner of 18 47
Job Service North Dakota 2 1
Management and Budget, Office of 1
Medical Examiners, Office of 5 1 4
Milk Stabilization Board 3 1 Bk
Motor Vehicle Department 1 1
Nursing, Board of 26 11 1
Oilseed Council 7
Optometry, Board of 7 1 3
Parole Board 1
Pesticide Control Board 7
Pharmacy, Board of 4 2
Plumbing, Board of 56 3 4
Private Investigative and, Security Board 40
Public Instruction, Superintendent of 1 17
Public Service Commission 200 3 3
Racing Commission, North Dakota 165
Real Estate Commission 3
Retirement Board 78 12 2
Securities Commissioner 4 5
Seed Commission 18 1 5
Soil Classifiers, Board of Registration for 2

Professional
Soil Conservation Committee 1
Tax Commissioner 35 28 1 B Salatol
Teachers’ Fund for Retirement, Board of 1 30

Trustees of the
Treasurer, State 2
Water Commission 32 66 1
Workers Compensation Bureau 6 12
Total 1,142 965 71 69 25 53

Grand Total All Sections = 2,325
Redesignated sections

** Changed Law Implemented and General Authority source notes

*#**  Corrections
*¥%  Numbers reserved for future use
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ADVISORY COMMISSION ON
INTERGOVERNMENTAL RELATIONS

The Advisory Commission on Intergovernmental
Relations was established by passage of 1989 Senate
Bill No. 2067. The commission is directed by statute
to study issues of common concern to the state and
its political subdivisions and to report its findings and
recommendations to the Legislative Council in the
same manner as interim Legislative Council commit-
tees. Two requests for study were referred by the
chairman of the Legislative Council to the commis-
sion——control by county officials of salaries of county
social service employees and establishment of
regional law enforcement authorities. The commis-
sion undertook study of several other issues.

Membership of the Advisory Commission on Inter-
governmental Relations is established by statute to
include four members of the Legislative Assembly
appointed by the Legislative Council, two citizen
members appointed by the North Dakota League of
Cities, two citizen members appointed by the North
Dakota Association of Counties, one citizen member
appointed by the North Dakota Township Officers
Association, one citizen member appointed by the
North Dakota Recreation and Park Association, and
the Governor or the Governor’s designee. The chair-
man of the commission is designated by the Legisia-
tive Council. All members of the commission serve a
term of two years beginning July 1 of each odd-num-
bered year. From July 1, 1989, through June 30,
1991, the commission members are Representatives
W. C. Skjerven (Chairman) and Bill Sorensen;
Senators Russell T. Thane and James C. Yockim;
League of Cities representatives Jeff Fuchs and
David Shelver; Association of Counties repre-
sentatives Ernest Fadness and Susan Ritter;
Township Officers Association representative Ken
Yantes; Recreation and Park Association repre-
sentative Randy Bina; and Governor George A. Sin-
ner.

The report of the commission was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1990. The report was adopted
for submission to the 52nd Legislative Assembly.

COUNTY SOCIAL SERVICE EMPLOYEES

The Elmer Jesme Conference of Counties sent a
resolution to the chairman of the Legislative Council
requesting study of state laws in an effort to revise
state personnel policies to allow local governing
boards greater input into and control of salaries and
benefits for county social service employees. The
chairman of the Legislative Council referred this
resolution to the commission for consideration. The
commission found that this resolution addressed is-
sues of longstanding concern to county officials.

As a condition to receive federal financial par-
ticipation in social service programs for which the
federal government provides funds, federal law and
regulations require that the agency administering
the program must operate under a merit system of
personnel administration. This is true of all federal
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programs including food stamps, old-age assistance,
unemployment insurance and employment services,
aid to families with dependent children, aid to the
blind, aid to the permanently and totally disabled,
medical assistance or Medicaid, state and community
programs on aging, adoption assistance and foster
care, occupational safety and health standards, child
welfare services, emergency management assistance,
and other programs. Federal law also contains stand-
ards that must be met by merit systems to qualify for
federal financial assistance, relating to equitable and
adequate compensation and other requirements.

North Dakota Century Code (NDCC) Section 54-
42-06 provides that political subdivisions required by
federal law to be subject to a merit system in order to
obtain federal grants-in-aid are covered by the com-
plete merit system, which is administered by the
State Personnel Board and the Central Personnel
Division. It appears that legislative action would be
required to allow counties to opt out of the use of the
state merit system, to allow them to establish their
own merit systems. The cost of use of the state merit
system, currently estimated at $6 to $7 per month per
county social service employee, is paid by the State
Department of Human Services and counties are
charged nothing for use of the state system. It ap-
pears that the cost to a county of establishing its own
merit system would be substantial. Participation in
the various federally funded social service programs
is voluntary and a county could elect not to use a
merit system of personnel administration but would
then be unable to obtain federal funds for the
programs.

Use of the state merit system by counties entails
use of the state personnel system compensation plan.
When the Legislative Assembly provides salary in-
creases to state employees, the state merit system
compensation plan must be adjusted accordingly
under NDCC Section 54-44.3-12.1. One of the
problems faced by boards of county commissioners is
that salary increases are mandated for county social
service employees when state merit system compen-
sation plan changes occur and nonmerit system
employees do not receive increases at such times.
When salary increases are granted to nonmerit sys-
tem county employees, questions of pay equity among
county employees resurface over whether merit sys-
tem personnel should also receive increases. Another
factor that has created controversy is the fact that
Central Personnel Division revisions to compensa-
tion plans are effective July 1 following the close of a
regular legislative session while county budgets take
effect on a calendar year basis. The fact that compen-
sation plan changes may mandate unanticipated
salary increases in the middle of a budget year could
be disruptive to county finances. Although not
provided by statute or contained in the North Dakota
Administrative Code, the Central Personnel Division
grants waivers to counties, which allow the counties
to delay salary increases until January 1 following
the July 1 date of changes. These waivers are not



blanket waivers for all counties but are granted on a
case-by-case basis to counties that apply for waivers.

The commission considered several options to
allow counties greater control of compensation of
county social service employees. Because federal law
is dominant in this area, it appears that there is no
opportunity for state law to relieve counties of the
obligation of merit system personnel administration.
In addition, the substantial cost of establishing a
separate merit system by a county, when weighed
against use of the state merit system at no cost to the
county, makes it unlikely that counties would opt out
of using the state system even if they were allowed to
do so by state law. The commission found one area
where state law could be changed to assist counties
and received favorable testimony from several county
officials in support of a bill draft that would mandate
that changes to the state merit system classification
and compensation plans that become effective on
July 1 after a legislative session would not become
effective until the following January 1 for county
employees.

Recommendation

The commission recommends House Bill No. 1026
to amend NDCC Section 54-44.3-12.1 to provide that
State Merit System classification and compensation
plan changes that become effective on July 1 after the
close of a legislative session would be left intact for
state employees but would be delayed in effect for
county social service employees until the first full
budget year of the county, beginning on the following
January 1. This bill is intended to accomplish more
equity among county employees by providing that
salary increases for county social service employees
would be on a county budget year basis and would
allow the county budget process to function with
knowledge of pending increases mandated by state
law for county social service employees. In addition,
some counties presently obtain a waiver to delay
mandated salary increases for county social service
employees until January 1. This bill would eliminate
the need for waivers by delaying mandated salary
increases for all county employees covered by the
state merit system until January 1.

SOLID WASTE MANAGEMENT RULES

The commission sought information on the interim
Political Subdivisions Committee’s study of solid
waste management issues. As part of the information
received in response to this request for information,
the commission reviewed the status of rules govern-
ing municipal landfills which are being considered by
the United States Environmental Protection Agency
and rules being considered by the Division of Waste
Management of the State Department of Health and
Consolidated Laboratories. It appears that the
proposed Environmental Protection Agency rules will
not become effective for a year or more, and it is not
possible to anticipate the ultimate contents of the
rules.

The commission received testimony from repre-
sentatives of the North Dakota Association of Coun-
ties and the North Dakota League of Cities
expressing concern with the proposed state rules. The
concern that was expressed is that if local govern-
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ments revise waste management practices and
landfills to comply with state rules and are then
forced to make further changes to comply with federal
rules, the costs of compliance could be overwhelming
to local budgets. The commission was urged to re-
quest the State Department of Health and Con-
solidated Laboratories to refrain from adopting any
rules more restrictive than federal rules and to exer-
cise care not to enact rules that would conflict with
pending federal rules. The commission made this
recommendation to the State Department of Health
and Consolidated Laboratories, which responded by
agreeing to delay implementation of the pending
state rules until more knowledge is gained of the
pending federal rules. The State Department of
Health and Consolidated Laboratories has also in-
volved the League of Cities and Association of Coun-
ties in a task force to consider the pending state rules.

Conclusion

The commission makes no recommendation for
legislation dealing with solid waste management.
The commission’s goal of assuring consideration of
concerns of city and county officials over state waste
management rules was accomplished informally by
agreement of the State Department of Health and
Consolidated Laboratories.

REGIONAL LAW ENFORCEMENT
AUTHORITIES

The Lake Region Law Enforcement Board
presented a resolution to the chairman of the Legis-
lative Council, who referred the resolution for con-
sideration by the commission. The resolution calls for
the establishment of regional law enforcement
authorities and suggests that each county should be
required to become a member of a regional law enfor-
cement authority. The expressed goal of the resolu-
tion is to require each participating county to levy
taxes for support of the regional facility.

The Lake Region Law Enforcement facility was
established by mutual agreement of seven counties.
Three of the original seven counties have since
dropped out of the agreement and the loss of their
financial participation has been detrimental to the
facility’s budget. A representative of the Lake Region
Law Enforcement Board told the commission that it
is difficult to make ends meet in operating a Class I
jail facility. Although nonparticipating counties are
charged a higher per diem rate for holding prisoners,
it was estimated that the per diem amount charged
covers only food, personnel, and other daily costs but
contributes nothing to the ongoing costs of maintain-
ing the facility. In addition, concern was expressed
that if any of the remaining participating counties
drop out of the agreement, maintenance of the facility
would become impossible.

It appears that raising the per diem rate for coun-
ties that do not participate in a funding agreement is
not a viable option. Counties are free to “shop” among
local jail facilities to obtain the lowest per diem rate.
Thus, increasing the per diem rate to cover main-
tenance costs would result in a loss of revenue be-
cause prisoners would not be brought from other
counties. The Lake Region Law Enforcement Board
recommended that every county should be required



by law to become a member of an agreement with
surrounding counties for a regional law enforcement
authority, and that counties be allowed to choose
which group of counties they would join.

The commission reviewed jail standards provided
by state law and rules for Class I, I1, and III facilities
and juvenile detention centers. The commission also
reviewed the number, location, and classification of
facilities in the state.

Commission members expressed concern with the
proposal to require counties to participate in regional
law enforcement authorities in several respects. One
concern is that if all counties in a regional authority
are required to levy at the same rate it would be an
unfair burden to the counties that do not use the
facility to house as many prisoners as the other
counties to the agreement. Commission members
also expressed concern that mandatory participation
in financing a facility would probably be considerably
more expensive than contracting with existing
facilities for many smaller population counties. Com-
mission members also expressed reluctance to im-
pose more mandates for expenditures on local
governments, in view of the large number of man-
dated expenses under existing state law.

Conclusion
The commission makes no recommendation
regarding establishment of regional law enforcement
authorities.

POLITICAL SUBDIVISION LEVY
AUTHORITY

The primary funding source for operation of local
government is the levy of real property taxes. Due to
a 1979 Supreme Court decision, the 1981 Legislative
Assembly extensively restructured North Dakota’s
property tax assessment procedures. Passage of 1981
Senate Bill No. 2323 created property classifications
and assessment valuation changes for property in the
state. The statewide effect of the bill for all property
showed little change or slight increases in assess-
ments for agricultural and commercial property, a
slight decrease in assessments for residential proper-
ty, and significant reductions in assessments for rail-
road and utility property. Although statewide
averages showed little variation, at local levels er-
ratic changes in tax bases were likely after passage
of 1981 Senate Bill No. 2323. It was estimated at that
time that assessed values would increase in 38 coun-
ties, with 25 counties showing an increase of 10 per-
cent or more. It was also estimated that assessed
values would decrease in 15 counties, with four coun-
ties having a decrease of 10 percent or more. Assessed
valuations in smaller political subdivisions were es-
timated to be subject to potentially more radical
fluctuations.

The 1981 bill contained a provision to stabilize
local levying authority by allowing political sub-
divisions the option of using the amount levied in
dollars in the previous year as a tax base, with a
percentage increase. This provision was to be in effect
for only two years. The 1983, 1985, 1987, and 1989
Legislative Assemblies have also enacted two-year
legislation to allow political subdivisions this option-
al property tax levy percentage increase authority.
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Enactment of this type of legislation has been neces-
sitated by the fact that assessed valuation differences
still exist and are not likely to disappear. In addition,
political subdivisions that have used the percentage
increase levy authority in each year since 1981 are
now well above normal statutory mill levy limits and
would be required to reduce budgets substantially if
optional levy increase authority is not reenacted.

Recommendation

The commission recommends House Bill No. 1027
identical to the 1989 legislation allowing taxing dis-
tricts to have the option of using previous levies in
dollars as the basis to determine current levy limita-
tions, with the exception that the bill recommended
by the commission has no expiration date. The bill
allows a taxing district to levy up to five percent more
for a budget year than was levied in dollars in the
base year. The base year is defined to be the taxable
year with the highest amount levied in dollars of the
three taxable years immediately preceding the
budget year.

LOCAL ELECTION CONSOLIDATION

Under existing law county officers are to be elected
at the state general election. City elections are to be
held on the first Tuesday in April of each even-num-
bered year. School districts are required to hold an-
nual elections on a date between April 1 and June 30
and may hold elections in conjunction with the state
primary election or with regular city elections. If the
school chooses to hold elections in conjunction with
city elections, the school board may convert the terms
of office of its members to four years rather than three
years. Park district board members are to be elected
at regular city elections.

Commission members expressed concern that
holding too many elections decreases voter interest
and results in wasteful spending. Voters in some
communities will have gone to the polls five times
from December 1989 through November 1990. Under
current law some communities could have four
regularly scheduled elections in each even-numbered
year, and each city would have to hold at least three
elections in those years.

The commission considered a bill draft to con-
solidate school, city, and park district elections with
the statewide primary election. Under the bill draft
school district elections would be on a biennial rather
than annual basis, terms of school board members
would be four rather than three years, and the begin-
ning and ending date of terms of city officers would
be the fourth Tuesday in June rather than the third
Tuesday in April.

Recommendation

The commission recommends Senate Bill No. 2023
to consolidate elections of school districts, cities, and
park districts with the statewide primary election on
the second Tuesday of June in each even-numbered
year. The bill would become effective with the
primary election of 1992 and contains transition
provisions to provide that the 1993 election will be
the last regular school election held in an odd-num-
bered year. The bill is intended to reduce costs of local
elections by consolidation and to increase voter inter-



est and turnout. After consolidation of local elections
with the statewide primary election, only the
statewide primary and general elections would be
required by law in even-numbered years.

JOINT OR COOPERATIVE ACTION OF
POLITICAL SUBDIVISIONS

Dozens of sections of the North Dakota Century
Code authorize joint exercise of powers between or
among political subdivisions in specific instances. In
addition, two provisions of law provide general
authority for joint efforts of political subdivisions.
Article VII, Section 10, of the Constitution of North
Dakota provides that agreements for cooperative or
joint administration of any powers or functions may
be made by any political subdivision with any other
political subdivision, with the state, or with the
United States. Similar authority is contained in
NDCC Section 54-40-08, which allows any political
subdivision to enter agreements with another politi-
cal subdivision for joint action to carry out any func-
tion or duty that one of the subdivisions may perform
under law. In addition, the potential of home rule
authority for cities and counties to expand coopera-
tive efforts among political subdivisions is virtually
unlimited.

Because North Dakota law provides broad
authority for cooperation among political sub-
divisions, it was recommended by the 1987-88 inter-
im Political Subdivisions Committee, which
recommended the legislation that established the
Advisory Commission on Intergovernmental Affairs,
that the commission make encouragement of
cooperation among local governments a standing con-
cern. The commission received testimony from repre-
sentatives of local governments in Adams, Burleigh,
Cass, and Griggs counties describing efforts in those
areas to cooperate in the provision of services or to
consolidate functions among local governments. It
appears that significant cost savings and improved
service are being provided to taxpayers through these
efforts. It also appears that these efforts are of rela-
tively recent origin and are the product of innovative
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local officials dealing with needs for improved ser-
vices and reduced expenditures.

Conclusion

The commission makes no recommendation for
changes in state law regarding cooperative agree-
ments between political subdivisions. It appears that
state law adequately provides the authority for such
agreements. It appears that the greatest need in this
area is for information to allow political subdivision
officials to become aware of the potential for combin-
ing services. The commission intends to play a role in
this education process by gathering information on
ongoing efforts of political subdivisions and serving
as a source of information on successes and failures
in cooperative agreements among political sub-
divisions.

PRIORITIES FOR FUTURE STUDY

Because the Advisory Commission on Inter-
governmental Relations differs from Legislative
Council interim committees in the fact that it is an
ongoing study commission, the commission chose to
establish goals for its study during the next two
years. In this respect the commission obtained the
assistance of the organizations that appoint commis-
sion members. Each organization submitted a list of
its areas of priority for study by the commission, and
the commission established its priorities for study
from reviewing these lists.

During the next two years the commission will
concentrate its efforts on studying methods to en-
courage combination of services and equipment
among political subdivisions, including methods to
provide incentives for cooperation and streamlining
in local government. Establishment of educational
conferences or workshops for local officials will be
reviewed as part of this study. The commission will
also study all revenue sources available to political
subdivisions, and the possibility of consolidating mill
levy limitations under state law to reduce the great
number of separate mill levies.



AGRICULTURE COMMITTEE

The Agriculture Committee was assigned three
studies. House Concurrent Resolution No. 3053
directed a study of the problems associated with the
grading and purchasing of barley for malting pur-
poses. House Concurrent Resolution No. 3057
directed a study of the laws relating to state and local
filing of liens and security interests relating to farm
products. Senate Concurrent Resolution No. 4036
directed a study of the feasibility of establishing an
unused pesticide and pesticide container disposal
program, The Legislative Council chairman assigned
to the committee the responsibility to receive infor-
mation on the effect of diking on the Red River and
the damage caused by the 1989 flood. The Legislative
Council assigned to the committee the responsibility
to receive annual reports on land reclamation from
the Reclamation Research Advisory Committee and
the Land Reclamation Research Center of North
Dakota State University.

Committee members were Senators Gary J. Nel-
son (Chairman), Ben Axtman, Layton Freborg,
E. Gene Hilken, Adam Krauter, Dean J. Meyer, Wal-
ter A. Meyer, Duane Mutch, Allen Richard, and
F. Kent Vosper and Representatives Robert Huether,
Dale Marks, Arthur Melby, Eugene J. Nicholas,
Robert E. Nowatzki, Don Shide, Kelly Shockman,
Kenneth N. Thompson, Dick Tokach, and Wilbur
Vander Vorst.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1990. The report was adopted
for submission to the 52nd Legislative Assembly.

MALTING BARLEY STUDY
Background

The administrator of the Federal Grain Inspection
Service of the United States Department of Agricul-
ture has adopted standards and procedures for grad-
ing barley as malting barley. The malting and
brewing industry is not, however, obligated to use
these standards when purchasing barley.

In the summer of 1988, malting barley prices
reached $4 a bushel. Elevators had purchased sig-
nificant quantities of this “malting” barley. Some of
it was, however, rejected by the malting and brewing
industry. While it met the federal standards for malt-
ing barley, the industry did not believe the barley met
its quality requirements. As a result, the barley had
to be sold as feed barley at a much lower price and
the elevators incurred sizeable losses. While North
Dakota Century Code (NDCC) Section 60-02-05 con-
tains a procedure for resolving disputes between the
party delivering and the party receiving barley at a
public warehouse, no procedure exists for resolving
disputes between the malting and brewing industry
and the elevator or producer regarding barley’s fit-
ness for malting purposes.

Testimony
Testimony indicated that the grading of barley has
several inherent problems. An analysis of color is
subjective, germination testing is not standardized,
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protein testing by near infrared reflectance analyzers
is not standardized, and no formal system exists for
handling disagreements regarding protein content,
germination, color, or varietal purity.

An industry representative testified that federal
grading standards rarely affect a maltster’s decision
to purchase barley. Maltsters try to purchase barley
of the highest quality, but recognize that such barley
may not be available in the needed quantities at all
times during the marketing year. Therefore, what
constitutes malting barley quality may vary from
firm to firm and from crop year to crop year.

Testimony indicated that in 1988, when barley
prices were high, much old barley was moved out of
multiyear storage and onto the market. Heat
damage, mold, insect damage, and other conditions
often present in multiyear storage crops affect ger-
mination. As a result, many maltsters increased the
scope of their examinations.

Industry representatives testified that unfair
treatment of barley sellers is rare, but if instances did
arise, they would be willing to obtain a third-party
analysis of the barley in question. However, they
indicated that these isolated incidents did not war-
rant legislative intervention and should be left to
self-regulation by the marketplace.

The committee recognized that most North Dakota
barley enters interstate commerce and, therefore,
any proposed legislation would have to be considered
in light of the state’s limited authority to regulate
interstate commerce.

Conclusion

The committee makes no recommendation with
regard to the malting barley study.

LIENS AND SECURITY INTERESTS
RELATING TO FARM PRODUCTS STUDY
Background

In North Dakota the Uniform Commercial Code
(UCC) and central notice system are separate filing
systems. North Dakota Century Code Section 41-09-
40(1)(a) prescribes that secured parties gain UCC
perfection by filing a financing statement against
farm products, including growing crops, in the office
of the register of deeds in the county of the debtor’s
residence, or if the debtor is a nonresident, in the
county where the farm products are kept. At the same
time, secured parties must file central notice system
forms with the Secretary of State to gain protection
against buyers, commission merchants, and selling
agents dealing with farm products preduced in North
Dakota.

When North Dakota created the central notice
system for security interests, it included statutory
agricultural liens within the system. These liens dif-
fer from other liens with security interests in that
they arise by statute, rather than by consent of the
debtor. A statutory lienholder protects an interest by
filing locally with the register of deeds and then filing
a central notice system form with the Secretary of
State.



The committee examined the duplication, the
costs, and possible alternatives to the current system.

Testimony

The current requirement of filing with the
Secretary of State to gain protection under the
central notice system and with the register of deeds
to perfect a security interest or to obtain a lien on
farm products is costly. A $5 fee is charged for filing,
assigning, continuing, or terminating a form. A rep-
resentative of the Secretary of State estimated that
there are over 376,000 active filings in North Dakota
counties. The Secretary of State’s office has 131,000
filings and 52,000 of these are duplicated in the
registers of deeds’ offices. Testimony indicated that
having one filing system, in which one form could be
used to perfect a security interest or obtain a lien and
to gain central notice system protection, would save
time, money, and paperwork for lenders, producers,
and governmental entities.

The committee received reports on lien laws and
filing in Montana, Idaho, and Nebraska. The Deputy
Secretary of State traveled to Nebraska to review
that state’s system and reported that Nebraska has
developed a central notice system in which effective
financing statements are filed locally, at the county
clerks’ offices. Each county office is connected by
computer link to the Secretary of State’s office. When
an effective financing statement is entered locally, it
is immediately transmitted to the statewide central
notice system.

The Deputy Secretary of State testified that it
would be possible to link the 53 register of deeds’
offices with the Secretary of State, via the state’s
mainframe computer. This system would allow sear-
ches for liens or security interests filed in any county,
to be conducted from any register of deeds’ offices, the
Secretary of State’s office, or from a personal com-
puter having access to the Secretary of State’s data
base. This system would also provide local access to
other sources of information such as tax equalization,
public health, and legislative data bases. Even educa-
tional purposes could be served by the system.

It was estimated that costs of the link would be
$332,000. This includes equipment, installation,
software program development, training, and contin-
gencies. User fees could be established to ensure
adequate revenue for the system’s operation and
maintenance. It was estimated that 50,000 filings
would be made annually.

If a $10 fee were charged at the time of filing, to
cover filing and termination fees, $500,000 would be
collected. Additional revenues would be generated
from record searches done by a register of deeds. Each
filing office would receive a pro-rata share of the filing
fees and search fees, less the cost of maintaining the
statewide system. A representative of the Secretary
of State indicated that the fees returned to each of the
54 filing offices would cover their operating costs.

Two bill drafts were reviewed by the committee.
One bill draft provided that a security interest or a
lien could be perfected by filing only at the Secretary
of State’s office. Representatives of the North Dakota
Bankers Association and the Independent Com-
munity Banks of North Dakota preferred this option
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due to greater quality control and less expense be-
cause personnel would not be needed at 54 locations.

The other bill draft provided that a security inter-
est in farm products or a statutory agricultural lien
could be perfected by filing at either the Secretary of
State’s office or in any register of deeds’ office in the
state. One filing form would serve the dual purposes
of becoming a financing statement under the UCC
and an effective financing statement under the
central notice system. The bill draft also provided
that all liens and security interests filed before
January 1, 1992, must be refiled prior to July 1, 1992,
at the place where the earliest original document was
filed. Any document not refiled within that time
would lapse. No fees are to be charged for the refiling
of any security or lien document.

In addition, the bill draft extended the time for
filing an agricultural supplier’s lien from 90 to
180 days; repealed a provision that required secured
parties who file with the central notice system to give
debtors notice of the filing; and allowed security
agreements, financing statements, and other docu-
ments to be filed by facsimile transmission, if the
original document or an acceptable copy is received
by the Secretary of State or the register of deeds
within five working days.

Proponents of this latter bill draft testified that it
would greatly reduce the number of filings being
made under existing law, that it would, through the
local filing system, provide easy and widespread ac-
cess to lien and security information, and that the
filing and searching fees which would be generated
would provide much needed revenue to county
governments.

Recommendation

The committee recommends Senate Bill No. 2024
requiring the Secretary of State to establish a com-
puterized central notice system under which a person
could perfect a security interest in farm products or
create a statutory agricultural lien by filing at the
Secretary of State’s office or at any register of deeds’
office in the state.

PESTICIDE WASTE AND PESTICIDE
CONTAINER STUDY
Background

Empty pesticide containers and waste pesticides
create disposal problems for applicators of the chemi-
cals. Waste pesticides include canceled or suspended
pesticides, pesticides damaged through improper
storage, outdated or surplus amounts of pesticides,
and pesticides that are nolonger used because of farm
management practices such as rotation or because
they have been replaced by more effective pesticides.
Improperly rinsed pesticide containers and most pes-
ticides constitute hazardous waste. Since no landfills
are approved for hazardous waste disposal in North
Dakota, pesticide containers and waste pesticides are
often disposed of improperly, thereby creating the
potential for serious human health problems, ground
water contamination, and other environmental
degradation. Both federal and state laws make users
of pesticides responsible for applying their pesticides
according to label directions and for properly dispos-
ing of excess pesticides and their containers.



Federal Law

Pesticides are regulated by both state and federal
law. The Federal Insecticide, Fungicide, and Roden-
ticide Act of 1947 establishes a program of environ-
mental pesticide control. The program is
administered by the United States Environmental
Protection Agency. The federal law addresses product
registration, labeling, and pesticide applicator cer-
tification. States are authorized to regulate the sale
or use of any federally registered pesticide to the
extent the sale or use does not violate the federal law.
Also, primary responsibility for enforcing pesticide
use violations is placed on the states.

Prior to 1972, the federal law did not address the
problems of disposal or storage of excess pesticides
and pesticide containers. The Federal Environmental
Pesticide Control Act of 1972 altered and broadened
the scope of the Federal Insecticide, Fungicide, and
Rodenticide Act by requiring the administrator of the
Environmental Protection Agency to establish proce-
dures and regulations for the disposal or storage of
packages and containers of pesticides, for disposal or
storage of excess amounts of such pesticides, and for
acceptance and disposal of pesticides that are no
longer registered. Pursuant to this authority, the
Environmental Protection Agency adopted recom-
mended procedures for the disposal and storage of
pesticides, pesticide containers, and pesticide-related
wastes. Although the recommended procedures were
mandatory only for the Environmental Protection
Agency, it was hoped that the regulations and recom-
mended procedures would alert all federal, state, and
local government agencies and private manufac-
turers, handlers, and users of pesticides to the need
for proper disposal and storage of excess pesticides,
pesticide containers, and pesticide-related waste. Al-
though the recommended procedures vary depending
on the pesticide, the regulations generally recom-
mend that pesticides and containers be incinerated,
buried in a specially designated landfill, or stored
temporarily for disposal.

Amendments to the Federal Insecticide, Fun-
gicide, and Rodenticide Act, which became effective
December 24, 1988, authorize the administrator to
(a) require registrants or applicants for the registra-
tion of a pesticide to submit or cite data regarding
methods for the safe storage and disposal of excess
quantities of the pesticide; (b) require that pesticide
labels contain requirements and procedures for the
transportation, storage, and disposal of the pesticide,
the pesticide container, any rinsate containing the
pesticide, or any other material used to contain or
collect excess or spilled quantities of the pesticide;
and (¢) require the registrant of a pesticide to provide
evidence of sufficient financial and other resources to
carry out a recall plan and provide for the disposition
of a pesticide in the event the pesticide is suspended
and canceled.

The administrator is required to promote the safe
storage and disposal of pesticides by adopting regula-
tions for the design of pesticide containers. The
regulations must ensure that the designs accom-
modate procedures for the removal of pesticides from
the containers and the rinsing of the containers. In
addition, the designs must facilitate the safe use,
refill, reuse, and disposal of the containers. The ad-
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ministrator must require compliance with the regula-
tions by December 1993.

The administrator is also required to adopt regula-
tions by December 1991 prescribing procedures and
standards for the removal of pesticides from con-
tainers prior to disposal. The regulations may specify
procedures and standards for triple rinsing or the
equivalent degree of pesticide removal. They may
also specify procedures for reuse, whenever practical,
or disposal of rinse water and residue. They may be
coordinated with requirements for the rinsing of con-
tainers imposed under the federal Solid Waste Dis-
posal Act. The administrator may exempt products
intended solely for household use. No state may ex-
ercise primary enforcement responsibility or certify
an applicator after December 1993, unless the ad-
ministrator determines that the state is carrying out
an adequate program to ensure compliance with
these regulations.

The administrator is also required to study en-
couraging or requiring the return, refill, and reuse of
pesticide containers, the development and use of pes-
ticide formulations that facilitate the removal of pes-
ticide residues from containers, and the use of bulk
storage facilities to reduce the number of pesticide
containers requiring disposal.

According to officials at the Environmental Protec-
tion Agency, the federal regulations containing the
recommended procedures for disposal of pesticides
and pesticide containers will be completely rewritten.
The Environmental Protection Agency has con-
tracted with the Research Triangle Institute to assist
in the study required by the administrator. The in-
stitute is conducting a survey of the 50 states to
identify the procedures and practices used in those
states with regard to disposal of waste pesticides and
pesticide containers. All states will be required to
comply with the new federal regulations.

State Law

Inresponse to the federal Environmental Pesticide
Control Act of 1972, the state of North Dakota
enacted NDCC Chapter 4-35, the North Dakota Pes-
ticide Act of 1975. Section 4-35-02 creates a Pesticide
Control Board consisting of the Commissioner of
Agriculture, the director of the Cooperative Exten-
sion Division of North Dakota State University, and
the director of the Agricultural Experiment Station
at North Dakota State University. Section 4-35-24
places responsibility for enforcing the chapter on the
Commissioner of Agriculture. Section 4-35-20
provides that no person may discard, store, display,
or permit the disposal of surplus pesticides and
empty pesticide containers and devices in such a
manner as to endanger man and his environment or
to endanger food, feed, or any other products that
may be stored, displayed, or distributed with such
pesticides. That section requires the board to adopt
regulations governing the discarding, storage, dis-
play, or disposal of any pesticide, pesticide containers,
or devices. Pursuant to this authority the Pesticide
Control Board adopted regulations relating to the
disposal of pesticides. North Dakota Administrative
Code (NDAC) Section 60-03-01-06 provides that
empty pesticide containers must be stored or dis-
posed of in accordance with label recommendations



and in a manner that will not endanger humans,
animals, or the environment. Nonreturnable empty
pesticide containers must be rinsed, and any secon-
dary use that would endanger humans, animals, or
the environment is prohibited.

If a pesticide is a hazardous waste, it must be
stored and disposed of under the laws relating to
hazardous waste, unless it is exempt. North Dakota
Administrative Code Section 33-24-02-04 provides
that household waste is not hazardous waste.
Household waste is any waste material derived from
households including single and multiple residences,
hotels and motels, bunkhouses, ranger stations, crew
quarters, campgrounds, picnic grounds, and day use
recreation areas. Household cleaners, yard and gar-
den products, automotive products, and paint and
solvent products are examples of household hazard-
ous wastes that are exempt.

North Dakota Administrative Code Section 33-20-
05-05 provides that the disposal of hazardous waste
is the responsibility of the waste’s owner. That
provision prohibits hazardous waste from being dis-
posed of in a disposal operation site, except in
amounts normal in household wastes, unless ap-
proved by the Department of Health and Con-
solidated Laboratories. In addition, farmers who
generate waste pesticides that are hazardous waste
are exempt from complying with the hazardous waste
standards for generators, transporters, or treatment,
storage, and disposal facilities, if the farmer triple
rinses each empty pesticide container and disposes of
the pesticide residue on the farmer’s own land in a
manner consistent with the disposal instructions on
the pesticide label. A farmer can meet the triple-rins-
ing requirement if the container or inner liner has
been triple rinsed using a solvent capable of removing
the commercial chemical product or a manufacturing
chemical intermediate, the container or inner liner
has been cleaned by another method that has been
shown in the scientific literature or by tests con-
ducted by the generator to achieve equivalent
removal, or in the case of the container, if the inner
liner that prevented contact of the commercial chemi-
cal product or manufacturing chemical intermediate
with a container has been removed. In addition,
NDAC Section 33-20-05-05 provides that nonretur-
nable empty pesticide containers must be rinsed and
punctured in order to avoid secondary use if the
punctured containers will not endanger humans,
animals, or the environment.

North Dakota Waste Management Task Force

In July 1988 the Governor appointed a Waste
Management Task Force to review and define the
problems, identify interim goals and objectives, and
recommend a future direction for solid waste
management in North Dakota. The task force sub-
mitted a report to the Governor in May 1989, entitled
Municipal Waste Management Issues in the State of
North Dakota. The report found that pesticides and
pesticide containers are two of the leading potential
water pollution problems in North Dakota.

Many pesticides banned by the Environmental
Protection Agency are being stored on private proper-
ty. In other states, amnesty programs have been
utilized to collect these pesticide wastes. However,
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many dumpsites remain unreported because of ig-
norance, negligence, or fear of legal action. Pesticides
and pesticide containers are problems because of the
hazardous nature of many pesticide chemicals and
restrictions on container handling and disposal. The
task force recommended that a statewide pesticide
disposal and management plan be developed and
funded in North Dakota.

In addition to waste pesticides, empty pesticide
container disposal is an ongoing problem for pesticide
users and applicators. The only disposal method for
commercial applicators is to triple rinse containers
and dispose of them in a sanitary landfill. Once
pesticide containers are properly rinsed, they are
considered solid waste and can be disposed of in
sanitary landfills. Many municipal landfills in North
Dakota will not accept pesticide containers even
when triple rinsed and handled according to state
and federal laws. Part of the problem is that no one
can be certain whether the containers have been
adequately rinsed and drained. Landfill operators
have the right to refuse container disposal because
they can be held liable for subsequent problems at the
landfill. In addition, many containers may have been
put to other uses, even though this is strictly forbid-
den. The task force found that there is a need to
develop a pesticide container disposal plan to address
these problems.

Programs in Other States

The committee reviewed the programs of Illinois,
Iowa, Kansas, Maine, Minnesota, North Carolina,
and Washington for the collection and disposal of
waste pesticides, and the programs in Illinois, Maine,
Minnesota, and Mississippi for pesticide container
disposal.

Waste Pesticides Collection and Disposal
Programs

Illinois is conducting a pilot project administered
by the Department of Agriculture in cooperation with
the Illinois Environmental Protection Agency. Under
this program, the local governmental units and non-
profit agricultural organizations may receive grants
of 50 percent of the cost or $25,000, whichever is less,
to assist in the implementation of a model pesticide
collection program. The program is funded from the
pesticide control fund, which consists of pesticide
registration fees, and the hazardous waste fund. A
statewide program is to be established by January 1,
1992,

In Iowa the Department of Natural Resources has
operated several toxic cleanup days throughout the
state. The collection, transportation, and disposal is
accomplished by a qualified waste handling firm. The
department provides booklets regarding the proper
use and disposal of household hazardous wastes to
retailers for distribution to customers. The program
is directed toward the collection and disposal of small
amounts of hazardous wastes stored in residences
and on farms. The program is funded from lottery
revenues and the household hazardous waste ac-
count, which consists of civil penalties and fines for
violations of environmental laws and fees based on
gross sales of household hazardous wastes by



retailers and distributors of agricultural or lawn and
garden use pesticides.

In Kansas the Secretary of Health and Environ-
ment has established rules for conducting hazardous
waste collection programs and making grants to local
governmental units of up to half the cost of conduct-
ing hazardous waste collection programs. The pro-
gram applies to homeowners, other householders,
and farmers but specifically excludes persons
generating hazardous wastes in regulated amounts.
The secretary is required to supervise the programs
and ensure that the local governmental units con-
tract with a bonded waste handling company for
implementation of the program. The program is
funded by a general fund appropriation, funds from
the hazardous waste collection fund, and funds from
the water plan fund.

Maine has a program under which the state col-
lects only illegal or unusable pesticides from farmers
and homeowners and transports them to a hazardous
waste facility for disposal. The state assists those
with usable or legal pesticides by finding ways to
dispose of them. The program is funded by appropria-
tions from the general fund.

Minnesota’s waste pesticide collection program re-
quires the Commissioner of Agriculture to provide
informational and educational materials regarding
waste pesticides and the management of waste pes-
ticides to the public and authorizes the commissioner
to enter into cooperative agreements with state agen-
cies and local governmental units for administration
of the waste pesticide collection program. The depart-
ment is limiting its first collection effort to canceled
and banned pesticides and is not charging fees to
users. The department anticipates charging fees for
the collection and disposal of unwanted and unused
pesticides to encourage people not to purchase more
than needed. The program is funded through the
waste pesticide account, which consists of fees as-
sessed pesticide users to participate in the collection
program and $600,000 from annual pesticide
registration fees.

In North Carolina the Department of Agriculture
has established collection sites where homeowners,
farmers, and institutions can bring waste pesticides
certain days each month. Commercial applicators,
dealers, and small businesses cannot use the pro-
gram. The department donates the products it
receives to others who want them and disposes of the
rest. The program is funded by appropriations from
the general fund.

In Washington the Department of Agriculture has
established a program to collect suspended, canceled,
and unusable pesticides from farmers, commercial
applicators, and public operators. The program is
funded from the toxics control account which consists
of taxes on hazardous substances.

Pesticide Container Collection and Disposal
Programs

Illinois has a program under which the Depart-
ment of Energy and Natural Resources, in consult-
ation with the Environmental Protection Agency and
the Department of Agriculture, must design and im-
plement a pilot pesticide container collection project
to collect and recycle empty triple-rinsed pesticide
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containers, develop, demonstrate, and promote
proper pesticide container management, and
evaluate current pesticide container management
methods and the cause and extent of problems as-
sociated with pesticide containers. The Department
of Agriculture is required to establish and operate
temporary collection sites for pesticide containers.
During the pilot project, the department is required
to conduct surveys and collect information on proper
and improper pesticide container storage and dis-
posal and report to the General Assembly its con-
clusions and recommendations for legislation. The
program is funded by available department funds.

Maine has established a pesticide container
deposit and disposal program administered by the
Maine Pesticide Control Board of the Department of
Agriculture. Under this program, people who pur-
chase restricted use pesticides are required to pay a
deposit on the container. When the pesticide con-
tainer is returned, it must be triple rinsed or the
deposit is not refunded. The deposit is $5 on con-
tainers between one-half pint and 30 gallons and $10
for containers over 30 gallons. The program is funded
by general fund appropriations.

Minnesota has a pilot project administered by the
Department of Agriculture, in consultation and
cooperation with the Pollution Control Agency and
the Minnesota Extension Service, that is similar to
the program in Illinois. The pilot project is funded out
of available department funds.

Mississippi has a program administered by the
Department of Environmental Quality and Pollution
Control, in conjunction with the Department of
Agriculture and Commerce and the Department of
Natural Resources. The program was started as a
pilot project and featured education on proper rinsing
of containers, collecting containers, and conducting a
feasibility study relating to recycling. Educational
materials were developed to promote the program
and provide information to farmers regarding the
importance of triple rinsing. The program was funded
by an $80,000 grant from the United States Environ-
mental Protection Agency plus volunteer help from
counties, labor and equipment companies, chemical
companies, and the Extension Service.

Testimony and Committee Considerations

Generally, pesticides are hazardous waste and
must be disposed of in a hazardous waste facility. The
proper disposal of hazardous waste is expensive and
establishing a collection and disposal program for
waste pesticides would have a major economic impact
on the state. For example, a pilot project conducted
in Cass County for the collection and disposal of
waste pesticides and pesticide containers showed
costs of approximately $600 to collect one 50-gallon
container of pesticides. This did not include costs for
shipping and disposal. The disposal of liquids would
be a major element of total program costs. Testimony
indicated that the amount of material that could
potentially be handled under a waste pesticide collec-
tion and disposal program was unknown.

The committee responsible for conducting the pilot
project in Cass County sent 1,200 surveys to farmers
in the state to determine the amount of waste pes-
ticides located on farms. The committee received 116



responses. The survey results showed 2,105 pounds
of unneeded dry chemicals and 393 gallons of liquid
waste. Many of the reported pesticides were no longer
registered. Estimates from two waste handling com-
panies indicated that disposal of these wastes would
cost approximately $60,000, in addition to expensive
lab charges for identification of unknown pesticides.
It was suggested that the lack of response to the
survey may have been due to the risk of liability and
resulting costs associated with cleanup and disposal.

The Department of Health and Consolidated
Laboratories has conducted four small quantity in-
ventory programs. Under these programs, the
department contracted with a company qualified to
handle hazardous waste. The department obtained
the names of people who had small amounts of haz-
ardous wastes and gave the names to the contractor,
who then contacted the people and made arrange-
ments to collect the waste. The company was reim-
bursed by the department for properly disposing of
the waste. Funding was in the form of United States
Environmental Protection Agency grants of $60,000
to $80,000 per project.

A representative of the waste handling company
that received the contract in 1988 and 1989 said the
company collected waste from farms, city homes,
banks, extension agents, schools, drugstores, state
agencies, fish and wildlife groups, veterinary clinics,
businesses, grain elevators, and nurseries. On
several occasions, the company collected much more
waste than was specified on the list they received
from the department. A number of people registered
with the department had large amounts, which were
beyond the scope of the company’s contract with the
state. The representative indicated that there is a
vast amount of waste pesticide in the state. Concern
was expressed that waste pesticides were being dis-
posed of improperly because of the costs associated
with proper disposal.

In addition to the cost of establishing a waste
pesticide collection and disposal program, the state
would be faced with liability for such a program.
First, there is the general liability a state or local
government faces when sponsoring any gathering or
event that may result in damage or injury to persons
or property. Second, the state would inherit the
liability associated with the transportation of the
waste and disposal of collected wastes at a hazardous
waste facility.

Federal law requires the administrator of the En-
vironmental Protection Agency to adopt regulations
regarding pesticide containers. These regulations
would not be adopted until sometime after the inter-
im committee adjourned. Because the state would
have to comply with these regulations, the committee
was concerned about the impact that the federal
regulations could have on any pesticide container
collection and disposal program proposed by the com-
mittee. The chief of the Pesticide Management and
Disposal staff, Environmental Fate and Effects
Division, Office of Pesticide Programs, Environmen-
tal Protection Agency testified that the Environmen-
tal Protection Agency intended to adopt minimum
performance standards for containers, such as re-
quiring them to be clean, safe when used, and safe at
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disposal. Each state is to be responsible for determin-
ing container disposal methods.

Testimony indicated that the chemical industry is
making a conscious effort to reduce the number of
containers needing disposal by placing products in
reuseable mini-bulk containers, paper bags that can
be burned, dissolvable containers, and by manufac-
turing pesticides with smaller use rates.

The committee reviewed a bill draft, based on the
pesticide container collection and disposal programs
in Illinois and Minnesota. The Commissioner of
Agriculture, in consultation with the State Health
Officer, the State Engineer, the State Geologist, the
director of the North Dakota State University Exten-
sion Service, the administrative officer of the State
Soil Conservation Committee, and the Attorney
General, would be required to design and implement
a pilot project to (a) collect and recycle or dispose of
empty, properly rinsed agricultural pesticide con-
tainers, (b) demonstrate and promote proper agricul-
tural pesticide container management, (c) evaluate
current pesticide container management methods
and the problems associated with pesticide con-
tainers, and (d) evaluate recycling options and inves-
tigate markets and business opportunities that
encourage recycling of containers for resource
recovery.

The committee considered whether the program
should be funded by a fee of 50 cents for each pesticide
container sold in the state for agricultural applica-
tion. Testimony indicated that a fee based on sales
would be much more equitable than a fee per con-
tainer. As a result, the committee initially deter-
mined that the registration fee for pesticides should
be changed from $25 per product to one-tenth of one
percent of annual gross sales of each product sold
within the state and annual gross sales of pesticides
sold outside the state but used in the state for the
1991 calendar year and one-fifth of one percent there-
after, with a minimum fee of $150 per product.

The first $600,000 collected each year should be
credited to the agricultural pesticide container dis-
posal fund. This fee is similar to fees imposed in
Minnesota. However, Minnesota credits the first
$600,000 to the waste pesticide collection account for
the collection of waste pesticides. Testimony indi-
cated the revenue raised by this proposed fee would
generate a great deal more money than would be
necessary for a pesticide container collection and
disposal program. Costs of single county programs in
other states have ranged from $20,000 to $30,000.
Startup funding for Mississippi’s program consisted
of an $80,000 grant from the Environmental Protec-
tion Agency. Much of this money was used to develop
a video and other educational materials. Iowa’s pro-
gram was initially funded by a $70,000 grant from
the Environmental Protection Agency. Testimony in-
dicated that some recyclers may offer five to 10 cents
per pound for plastic at the granular or chipping site.
Testimony also indicated that the program would be
almost self-supportive, if farmers returned properly
rinsed containers to a state designated collection site,
where the containers could be inspected and certified
as solid waste. As a result, the committee determined
that the registration fee should be $60 per product
with the additional $35 credited to the agricultural



pesticide container fund. With approximately 5,500
pesticides registered annually, the increase in fees
would generate $192,500 for the fund each year.

Recommendation

While the committee determined that there is a
need for a waste pesticide collection and disposal
program, the cost of funding such a program together
with the potential liability caused the committee to
proceed cautiously and recommend a program
limited to the collection and disposal of properly
rinsed pesticide containers.

The committee recommends Senate Bill No. 2025
to require the Commissioner of Agriculture, in con-
sultation with a number of other state officials and
representatives of various interests (including
agribusiness organizations, farm organizations, and
the Legislative Assembly), to design and implement
a pilot project to collect and recycle or dispose of
agricultural pesticide containers. The Commissioner
of Agriculture would be required to provide for the
establishment and operation of temporary collection
sites for the containers, and the pilot project would
be limited to two county areas. If the Commissioner
of Agriculture determines the project should be con-
tinued or implemented statewide, the commissioner
is required to recommend appropriate legislation to
the 1993 Legislative Assembly. The bill appropriates
$385,000 for the pilot project, beginning July 1, 1991,
and ending June 30, 1993.

RED RIVER DIKING REVIEW
Background and Testimony

The committee met in Grafton to consider the
effects of diking on the Red River and the damage
caused by the 1989 flood. The Red River diking issue
began in 1975, when 23 inches of rain fell southwest
of Fargo and extensive flooding resulted. Dikes were
constructed on the Minnesota side of the Red River.
The same could not be done on the North Dakota side,
because water from the Red River could back up the
Marais, Turtle, and Forest rivers and flow around
any dikes.

In 1978 Minnesota and North Dakota entered an
agreement that permitted the construction of dikes
from the Boix de Sioux River in Richland County to
the Canadian border. This agreement allowed a one-
foot rise in the dikes per 10-year flood event. How-
ever, after significant flooding in 1979, the two states
agreed upon a six-inch increase in a 100-year flood
event.

Representatives of various entities continued to
work toward a final agreement, but when negotia-
tions broke down, in October 1981, North Dakota
filed suit against Minnesota. Further negotiations
took place and by 1984, the two states stipulated that
the dikes on the Minnesota side of the river could be
built to the level of the 1975 flood, while those on the
North Dakota side would be one foot lower. Although
North Dakota plaintiffs felt that this stipulation was
unfair, they realized it was the best solution that
could be reached at the time.

Following the agreement, a technical committee
was formed to determine the final dike elevation.
When the technical committee could not come to an
agreement, North Dakota returned to court for an
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order directing Minnesota to remove its dikes. Many
Minnesota dikes were removed, but issues involving
the interpretation of “natural ground,” which affects
a determination of dike height, lingered. Since Min-
nesota dikes could withstand a flood event of 43,000
cubic feet per second, the spring flooding of 1989,
which was 40,000 cubic feet per second, pushed water
into North Dakota. In the absence of dikes, 60 to
90 percent of the flood water would have run back
into Minnesota.

The 1989 flooding was costly. Testimony showed
that Walsh County spent $340,000 for necessary road
repairs and, in effect, spent 15 percent of its road
budget on two percent of its roads. Gravel roads often
sustained damage up to $30,000 per mile. Climato-
logical data showed that despite a lack of precipita-
tion in recent years flooding is on the increase..

Methods for addressing the flooding problem were
suggested. They included equalizing the elevation of
North Dakota and Minnesota dikes along the Red
River, removing dikes on both sides, constructing
ring dikes to protect farmsteads in the flood plain and
building upstream water retention dams to hold
water in watershed areas designed for a controlled
release of all runoff.

Testimony indicated that representatives of local
landowners, the North Dakota State Water Commis-
sion, the Minnesota Department of Natural Resour-
ces, and the Corps of Engineers are trying to facilitate
a Minnesota-North Dakota study regarding the Red
River Basin. Efforts are underway to obtain $500,000
from the United States Senate Appropriations Sub-
committee on Energy and Water Development for the
1991 fiscal year. This money would go to the Red
River Basin Technical Resource Service for the
development and implementation of state and local
water resource initiatives within the Red River Basin
and subbasins in North Dakota and Minnesota.

Conclusion
The committee makes no recommendation with
regard to the effects of diking on the Red River and
damage caused by the 1989 flood.

RECLAMATION RESEARCH REPORTS
Reclamation Research Advisory Committee

North Dakota Century Code Section 38-14.1-04.1
establishes a three-member Reclamation Research
Advisory Committee, appointed by the Governor. The
committee’s responsibilities include taking an inven-
tory of all reclamation research projects in the state,
reviewing all past and current reclamation research
projects to identify research needs, prevent duplica-
tion, and establish priorities for research, reviewing
proposed reclamation research projects administered
by the Public Service Commission, and determining
which reclamation research projects should be
funded. The Reclamation Research Advisory Com-
mittee also recommends to the Public Service Com-
mission future reclamation research budgets to be
administered by the commission. The Reclamation
Research Advisory Committee is required to prepare
yearly reports for submission to the Legislative
Council on the status of all reclamation research
projects, conclusions reached, and future goals and
objectives.



The Reclamation Research Advisory Committee
summarized information about 19 ongoing and com-
pleted research projects conducted in North Dakota
on mining and reclamation issues. It also developed
technical briefs on 53 scientific papers and reports
based on research conducted in North Dakota. The
committee is acting in conjunction with the Lignite
Research Council, with respect to reclamation re-
search project evaluations for funding, in order to
resolve problems with overlapping responsibilities.

Land Reclamation Research Center

Senate Bill No. 2005 (1989) appropriated
$1,525,128 to the Land Reclamation Research Cen-
ter. The center is a branch station of the Agricultural
Experiment Station of North Dakota State Univer-
sity. The center’s laboratories and offices are located
in Mandan at the Northern Great Plains Research
Center, Agricultural Research Service, United States
Department of Agriculture. Of the amount ap-
propriated to the center, $827,300 is a transfer from
the lignite research fund. The funds appropriated to
the center are to be used for establishing criteria to
evaluate reclamation success on vegetative rees-
tablishment and soil parameters for bond release, the
effect of postmine topography on soil moisture levels
and crop yields, effective reclamation techniques on
soil compaction and soil productivity, and methods of
evaluating and controlling runoff and erosion from
reclaimed land.

The Land Reclamation Research Center must file
an annual report with the Legislative Council, the
Office of Management and Budget, and the Public
Service Commission on August 1, 1989, August 1,
1990, and August 1, 1991. Annual reports have been
required by law since August 1, 1985. Each annual
report is to contain a description and analysis of the
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conclusions reached from each reclamation research
project that has been conducted the preceding year,
as well as brief descriptions and analyses of tentative
conclusions reached from all ongoing projects. Each
report is to include recommendations for reducing
unnecessary and duplicative regulatory costs. In
order for a new reclamation research project to be
approved for funding, the project must pertain to the
development of data and conclusions that will assist
in returning the land to its original or better produc-
tivity, assist in returning the land to an approved
postmining land use as soon as possible, and assist
in effectively reclaiming the land to its original or
better productivity, while reducing unnecessary
regulatory costs.

The center recommends a continuation of efforts
encouraging the Office of Surface Mining of the
United States Department of the Interior to allow the
mixing of comparable topsocil materials for prime and
nonprime soils for reclaiming prime land, develop-
ment of more definitive criteria for evaluating
reclamation success for bond release, development of
better criteria for estimating the quality of underly-
ing soil as a means for determining the amount of soil
that needs to be removed for replacement and
respreading after mining, and continued work on
runoff and erosion. Highlights of the center’s re-
search include developing a model of productivity,
researching compaction effects on productivity, and
researching different methods of using fly ash and
other waste ashes from the power plants to reclaim
land.

Conclusion
The reports are on file in the Legislative Council
office. The committee accepted the reports and took
no further action with regard to them.



BUDGET SECTION

ing departmental payroll procedures; (3) use of
electronic funds transfer systems for payment
of departmental payrolls; (4) regulations
regarding standardized voucher forms and dis-

The Budget Section was assigned the following
duties for the 1989-91 biennium either by statute,
resolution, or by Legislative Council directive:

1. North Dakota Century Code Section 15-10-12.1

requires the Budget Section to review and act
on State Board of Higher Education requests for
authority to construct buildings or campus im-
provements on land under the board’s control
when the construction is financed by donations,
gifts, grants, and bequests; and to act upon
requests from the board for authority to sell any
property or buildings which an institution of
higher education has received by gift or bequest.

. North Dakota Century Code Section 15-10-18
requires institutions of higher education to
charge nonresident students tuition in amounts
to be determined by the State Board of Higher
Education with the approval of the Budget Sec-
tion.

. North Dakota Century Code Section 21-11-05
provides for the Economic Development Com-
mission to file applications for natural resources
development bond issues with the Legislative
Council. The Legislative Council is to prepare
and submit any necessary legislation for
authorization of issuance of bonds or appropria-
tion of funds. The loans from the bond issue can
be made to any qualifying enterprise to plan,
acquire, or improve facilities for the conversion
of North Dakota natural resources into low cost
power and the generation and transmission of
such power.

. North Dakota Century Code Section 50-06-
05.1(18) provides that the Department of
Human Services, with the approval of the
Budget Section, may terminate the food stamp
program should the rate of federal financial
participation and administrative costs provided
under Public Law 93-347 be decreased or
limited, or should the state or counties become
financially responsible for all or a portion of the

coupon bonus payments under the Food Stamp
Act.

. North Dakota Century Code Section 50-06-
05.1(20) provides that the Department of
Human Services, with the approval of the
Budget Section, may terminate the energy as-
sistance program should the rate of federal
financial participation and administrative costs
be decreased or limited to less than 50 percent
of the total administrative costs, or should the
state or counties become financially responsible
for all or a portion of the cost of energy assis-
tance program benefits.

. North Dakota Century Code Section 54-14-01.1
requires the Budget Section to review peri-
odically the actions of the Office of the Budget
(a division of the Office of Management and
Budget) regarding the following budget office
statutory duties: (1) the requirement that
itemized statements be filed before payment of
claims against the state; (2) regulations regard-
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10.

11.

12.

13.

approval of claims; and (5) withholding from
state employee compensation.

The 1973 Legislative Assembly assigned the
duties of the auditing board to the Executive
Budget Office. North Dakota Century Code Sec-
tion 54-14-03.1 requires the Executive Budget
Office to submit a written report to the Budget
Section documenting irregularities, discovered
during the preaudit of claims, and areas where
more uniform and improved fiscal practices are
desirable. The definition of irregularities in-
cludes payments of bonuses, cash incentive
awards, and temporary salary adjustments to
state employees.

North Dakota Century Code Section 54-16-01
allows Emergency Commission transfers from
the state contingency fund in excess of $500,000
only to the extent the requests for transfers are
approved by the Budget Section.

North Dakota Century Code Section 54-27-22
requires Budget Section approval of state agen-
cy and institution requests for moneys from the
capital improvements preliminary planning
revolving fund. House Bill No. 1004 (1989)
transferred the July 1, 1989, preliminary plan-
ning revolving fund balance of $108,411 to the
general fund.

North Dakota Century Code Section 54-27-23
relates to cash flow financing and provides that
evidences of indebtedness may not be issued to
offset projected deficits in state finances unless
approved by the Budget Section. The Budget
Section may approve additional cash flow
financing of up to 80 percent of estimated
general fund revenues relating to sales or
production occurring prior to June 30, to be
collected in July or August after the end of the
biennium. If a revenue shortfall of more than
five percent occurs, the Office of Management
and Budget must order budget allotments prior
to approval by the Budget Section of additional
cash flow financing. All borrowing must be
repaid by the end of the biennium.

North Dakota Century Code Section 54-44.1-07
provides that the Legislative Council is to
prescribe the form that budget data, prepared
by the director of the budget, is presented to the
Legislative Assembly. The Legislative Council
assigned this responsibility to the Budget Sec-
tion.

North Dakota Century Code Section 54-44.1-
13.1 provides that, subject to Budget Section
approval, the director of the budget is to reduce
state agency and institution budgets by a per-
centage sufficient to cover the estimated losses
caused by initiative or referendum action.
North Dakota Century Code Section 57-01-11.1
requires the Tax Commissioner to submit



quarterly reports to the Budget Section on the
progress made in collecting additional tax
revenues under the enhanced audit program
and on settlements of tax assessments.
Chapter 49 of the 1987 Session Laws provides
legislative intent that the Adjutant General ob-
tain Budget Section approval prior to vacating
any armories during the 1987-89 biennium.
Chapter 52 of the 1987 Session Laws requires
the approval of the Budget Section and the
Governor prior to the sale, lease, exchange, or
transfer of the San Haven properties by the
Director of Institutions.

House Bill No. 1001 (1989) requires the Attor-
ney General to report to the Budget Section any
deficiency appropriation to be introduced to the
1991 Legislative Assembly to reimburse the
state bonding fund for the purpose of providing
defense services to eligible state employees.
House Bill No. 1004 (1989) provides that in the
event state general fund projections indicate a
negative ending balance for the 1989-91 bien-
nium, the director of the budget, subject to
Budget Section approval, is required to propor-
tionately reduce the appropriations of the en-
tities listed below as identified in the bill, up to
the amounts shown:

14.

15.

16.

17.

Superintendent of Public $ 4,660,000
Instruction, not including
the Schools for Blind and
Deaf or the Division of

Independent Study

Board of Higher Education,
including the institutions
and offices under its
control, except for the
Agricultural Experiment
Station and NDSU
Extension Service

6,680,000

Department of Human 3,110,000

Services

Payments to political 2,150,000
subdivisions from the state

aid distribution fund

Judicial branch 490.000

Legislative branch 170,000

Other 2,740,000

Total $20,000,000

18. House Bill No. 1011 (1989) provides legislative
intent that the Adjutant General obtain Budget
Section approval prior to vacating any National
Guard armories during the 1989-91 biennium;
however, if the city in which the armory is
located does not object to the armory being
vacated, the Adjutant General may vacate the
armory without the approval of the Budget Sec-
tion.

House Bill No. 1200 (1989) provides an ap-
propriation of any federal, private, and other
funds that may become available to the Agricul-
tural Products Utilization Commission for re-
search, marketing, and utilization grants for

19.

29

the 1989-91 biennium. Expenditure of the funds
is subject to Budget Section approval.

Senate Bill No. 2005 (1989) provides an ap-
propriation of up to $1 million in gifts for the
construction of a research and extension service
staff facility at the Main Research Station or a
branch center. Expenditure of the funds is sub-
ject to Budget Section approval.

Senate Bill No. 2405 (1989) provides an ap-
propriation of private funds that may become
available to the University of North Dakota to
expand the Oxford House. Expenditure of the
funds is subject to approval by the Budget Sec-
tion, State Board of Higher Education, and
State Historical Board.

Senate Bill No. 2538 (1989) requires that the
Department of Human Services periodically
report to the Budget Section its progress in
developing and expanding community
programs, expanding outreach in rural areas,
reducing the average daily census at the State
Hospital, and addressing deficiencies identified
by the accreditation and certification entities.

Senate Bill No. 2538 (1989) directs the Legisla-
tive Council to conduct a study during the 1989-
90 interim of the appropriation process. The
study is to include consideration of recommen-
dations for appropriate reference in appropria-
tion bills to programs, departments, agencies,
institutions, and activities.

House Concurrent Resolution No. 3028 (1989)
authorizes the Budget Section to hold the re-
quired legislative hearings for federal block
grants under the Omnibus Budget Reconcilia-
tion Act of 1981. The Budget Section authority
is in effect through September 30, 1991.

Senate Concurrent Resolution No. 4047 en-
courages the 1989 interim Budget Committee
on Long-Term Care, which is assigned the study
of the state’s system of delivering various
human service programs, to share its findings
and recommendations with the Budget Section.

Pursuant to a Legislative Council directive, the
Budget Section is to review and report on the
budget data prepared by the director of the
budget and presented to the Legislative As-
sembly during the 1990 organizational session.

Budget Section members were Senators Harvey D.
Tallackson (Chairman), William S. Heigaard,
Evan E. Lips, Rick Maixner, Corliss Mushik, Pete
Naaden, Gary J. Nelson, John M. Olson, Rolland W.
Redlin, Bryce Streibel, Floyd Stromme, Russell T.
Thane, Art Todd, Jerry Waldera, Dan Wogsland, and
James C. Yockim; Representatives Ronald A. Ander-
son, Jack Dalrymple, Gereld F. Gerntholz, Jayson
Graba, Ronald E. Gunsch, Orlin M. Hanson, Roy
Hausauer, Serenus Hoffner, Roxanne Jensen, Tish
Kelly, Harley Kingsbury, Richard Kloubec, William
E. Kretschmar, Bruce Laughlin, Charles F. Mertens,
Robert E. Nowatzki, Bob O’Shea, Douglas G. Payne,
Jim Peterson, John Schneider, Beth Smette, R. L.
Solberg, Bill Sorensen, Scott B. Stofferahn, Kenneth
N. Thompson, Francis J. Wald, and Gene Watne; and
Lt. Governor Lloyd Omdahl. Senator Clark Ewen,
prior to his death in September 1990, and Senator
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24.

25.
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R. V. Shea, prior to his death in March 1990, were
members of the Budget Section.

The report of the Budget Section was submitted to
the Legislative Council at the biennial meeting of the
Council in November 1990. The report was adopted
for submission to the 52nd Legislative Assembly.

The Budget Section was not required to hold public
block grant hearings since the state did not receive,
in addition to the moneys appropriated by the Legis-
lative Assembly for the 1989-91 biennium, federal
block grant moneys under the Omnibus Budget
Reconciliation Act of 1981.

The Budget Section did not receive requests or
reports:

1. To receive applications for natural resources

development bond issues.

2. From the Department of Human Services to
terminate the food stamp or energy assistance
programs as a result of a decrease in the rate of
federal financial participation.

3. From the Executive Budget Office regarding
irregularities discovered during the preaudit of
claims or any areas where more uniform and
improved fiscal practices are desirable.

4. From state agencies or institutions for moneys
from the capital improvements preliminary
planning revolving fund.

5. To approve cash flow financing to offset
projected state financial deficits.

6. From the Director of Institutions for approval
regarding the sale, lease, exchange, or transfer
of the San Haven properties.

7. From the Attorney General of any deficiency
appropriation to be introduced to the 1991
Legislative Assembly to reimburse the state
bonding fund.

8. From the Agricultural Products Utilization
Commission to approve expenditure of federal,
private, or other funds for research, marketing,
and utilization grants.

9. From the Main Research Station or branch cen-
ter to approve expenditure of funds for construc-
tion of a research and extension service staff
facility.

From the University of North Dakota to approve
the expenditure of private funds to expand the
Oxford House.

10.

STATUS OF THE STATE GENERAL FUND

At each Budget Section meeting a representative
ofthe Office of Management and Budget reviewed the
status of the state general fund and revenue collec-
tions.
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General Fund Balance

The following is a summary of the status of the
state general fund for the 1989-91 biennium:

Unobligated general fund $ 40,000,000
balance - July 1, 1989
1989-91 revised revenue 1,080,520,000

estimate
Total funds available
1989-91 revised
appropriations
Estimated remaining balance $ 68,660,000
Estimated transfer to the 28,660,000
budget stabilization fund
June 30, 1991, estimated
unobligated general fund
balance

$1,120,520,000
1,051,860,000

$  40,000,000*

*The projected funding available from the
June 30, 1991, general fund balance of $40 mil-
lion and the June 30, 1991, budget stabilization
fund balance of $51 million after the
$28,660,000 transfer listed above is $91 mil-
lion.

Revenue Revisions

Because of the defeat of the sales tax and in-
dividual income tax measures on the December 1989
special election ballot, original general fund revenue
projections were decreased by $110 million which
resulted in general fund agency budgets being
reduced by a total of $95.8 million. The budget reduc-
tions were less than the revenue loss due to the
$2.15 million transfer to the general fund from aid to
political subdivisions and the use of the projected
$12 million June 30, 1991, ending general fund
balance. A revised revenue forecast was received in
August 1990, which included actual collections
through June 1990. The revised forecast projected
general fund revenues of approximately $93 million
more than the estimated revenues adjusted for the
effect of the December 1989 referrals. As a result of
the increased revenue projection, the Governor, in
August 1990, unalloted two percent ($22 million) of
the previous December 1989 8.5 percent budget
reductions. The following schedule compares the
original 1989-91 revenue estimates adopted by the
1989 Legislative Assembly to the August 1990
revised estimates:



Revenue Type Original Estimate Revised Estimate Variance
Sales and use taxes $ 495,479,900 $ 457,838,632 $(37,641,268)
Individual income tax 243,370,000 224,144,279 (19,225,721)
Corporate income tax 62,855,000 82,286,001 19,431,001
Cigarette and tobacco tax 29,095,000 28,838,875 (256,125)
Oil and gas production tax 33,797,000 39,727,906 5,930,906
Oil extraction tax 47,952,000 53,423,967 5,471,967
Coal severance tax 21,544,000 22,138,045 594,045
Coal conversion tax 18,270,000 18,683,001 413,001
Insurance premium tax 32,246,000 32,407,978 161,978
Interest income 18,664,000 23,826,430 5,162,430
Other 88.046,500 97,203,654 1 9,157,154
Total general fund revenues $1.091.319.400 $1.080.518.768 $(10.,800.632)

! Includes transfers of $5,967,192 from the budget stabilization fund.

1983-91 APPROPRIATION ADJUSTMENTS
Referendum Appropriation Reductions

North Dakota Century Code (NDCC) Section 54-
44.1-13.1 requires the director of the budget, subject
to Budget Section approval, to reduce state agency
and institution budgets by a percentage sufficient to
cover the estimated revenue loss caused by an initia-
tive or referendum action. In accordance with this
section, the Budget Section was requested to approve
the Office of Management and Budget’s proposed
allotments caused by the loss of sales tax revenue,
individual income tax revenue, and gas tax revenue
due to the referral of the sales tax, individual income
tax, and gas tax measures on the December 5, 1989,
special election ballot. The Office of Management and
Budget’s proposal called for general fund budget
reductions of $95,763,770, payments to political sub-
divisions reduction of $2,150,000, and highway fund
budget reductions of $12,726,540. House Bill
No. 1004 (1989) identified the first $20 million of
general fund budget reductions as follows:

Department of Public In- $ 4,660,000
struction

Higher Education 6,680,000

Department of Human 3,110,000
Services

Payments to political sub- 2,150,000
divisions ‘

Judicial branch 490,000

Legislative branch 170,000

Other 2,740,000

Total $20,000,000

The Office of Management and Budget proposed
that the other category identified above and the
remaining $75,763,770 of general fund reductions
reduce agency budgets funded from the general fund
uniformly across the board. In addition, the Office of
Management and Budget proposed that the highway
fund budget reductions also be uniform across the
board for all agencies funded from the highway fund.

The Budget Section approved the Office of
Management and Budget’s proposed allotments.
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Budget Stabilization Fund

The Budget Section reviewed statutory provisions
relating to the budget stabilization fund (INDCC
Chapter 54-27.2). The Budget Section expressed con-
cern regarding the transfers and expenditures from
the budget stabilization fund after reductions of
appropriation authority have been made.

The law provides that any amount in the state
general fund in excess of $40 million at the end of a
biennium is deposited into the budget stabilization
fund. The Governor may order transfers from the
budget stabilization fund if the director of the Office
of Management and Budget projects that general
fund revenues for the biennium will be at least
five percent less than estimated by the most recently
adjourned special or regular session of the Legisla-
tive Assembly. However, the law also provides that
the amount transferred upon order of the Governor
may not exceed the difference between an amount
five percent less than the original general fund
revenue projections for the biennium and the general
fund revenue projections for the biennium made by
the director of the Office of Management and Budget.
The amount transferred may be expended only
within the limits of legislative guidelines and general
fund appropriations of the most recently adjourned
Legislative Assembly.

Because the June 30, 1989, general fund balance
was $65.25 million, $25.25 million was transferred to
the budget stabilization fund. The Budget Section
questioned whether the Governor could order trans-
fers from the budget stabilization fund after the
Budget Section approved the budget allotments
proposed by the Office of Management and Budget.
The Budget Section also questioned how the funds
could be used by the agencies if the Governor is
authorized to make transfers. The Budget Section
requested an Attorney General’s opinion regarding
these areas. The Attorney General’s opinion con-
cluded that the Governor could release funds from the
budget stabilization fund after budget allotments
have been approved by the Budget Section and that
those funds could be spent by an agency within the
limits of the legislative appropriation for that agency
but in excess of the funds available to that agency
after the budget reductions. In addition, the opinion
stated that the funds transferred at the request of the
Governor from the budget stabilization fund need not



be allocated to all affected agencies on a uniform
basis.

The Governor ordered the following transfers from
the budget stabilization fund during the 1989-91
biennium for use by the agencies listed:

Department of Human Services $4,599,892
Tax Department 797,096
State Auditor 190,000
Director of Institutions 112,120
Attorney General 92,000
School for the Blind 50,000
School for the Deaf 50,000
Department of Corrections and 44,000
Rehabilitation
Emergency Commission 32,084
Total 5 192

The balance in the budget stabilization fund on
June 30, 1991, is projected to be $50,958,673. This
amount includes the $25,246,378 transfer to the fund
from the excess June 30, 1989, general fund balance,
the effect of the $5,967,192 of transfers from the fund
listed above, projected 1989-91 interest income of
$3,019,487, and the projected transfer to the fund of
$28,660,000 from the excess June 30, 1991, general
fund balance.

ALTERNATIVE REVENUE PROJECTIONS

In the past when revenue projections have been
presented to the Legislative Assembly, there have
been no alternative revenue levels to the revenue
projections included in the executive budget. The
Budget Section, in order to have additional revenue
information available to the Legislative Assembly,
asked for options to executive budget :1991-93
revenue estimates to be presented to the organiza-
tional session of the 1991 Legislative Assembly.

The Budget Section reviewed the history of the
North Dakota revenue projection process and the
current revenue projection process. The current
process occurs as follows:

1. The Tax Department provides statistical data to

Wharton Econometric Forecasting Associates.

2. Wharton Econometric Forecasting Associates
generates North Dakota’s revenue forecast by
incorporating the information provided by the
Tax Department and other economic informa-
tion in its North Dakota Tax Model. Wharton
Econometric Forecasting Associates provides
its revenue forecast for the next biennium in
February of each year prior to the legislative
session with updates in June, October, and in
February during the legislative session.

3. Wharton Econometric Forecasting Associates’
projections are forwarded to the Tax Depart-
ment and the Office of Management and
Budget. The Tax Department, from the revenue
projections, calculates tax collections for the
various tax types based on North Dakota’s tax
laws.

4. The Office of Management and Budget uses the
Wharton Econometric Forecasting Associates’
information and the Tax Department estimates

32

to formulate the Governor’s executive budget
recommendations.

The Budget Section heard a proposal from the
North Dakota State University Department of
Agricultural Economics on what it could provide in
terms of alternative options for 1991-93 revenue es-
timates. The Budget Section was informed that al-
though North Dakota State University was willing to
provide information on alternative revenue levels,
the information provided by North Dakota State
University would not be comparable to Wharton
Econometric Forecasting Associates; therefore, addi-
tional work would be required of the Tax Department
to calculate tax collections based on North Dakota
State University’s estimates.

The Budget Section heard a report from the Office
of Management and Budget on a proposal for involv-
ing Wharton Econometric Forecasting Associates in
alternative revenue projections for the 1991-93 bien-
nium. The Office of Management and Budget’s
proposal included revenue alternatives for high oil
prices, low oil prices, and a 10 percent change in gross
farm income.

The Budget Section requested, in accordance with
NDCC Section 54-44.1-07, that the Office of Manage-
ment and Budget present alternative revenue projec-
tions for the 1991-93 biennium to the 1991
Legislative Assembly at the organizational session
and that the alternatives include the effect on the
executive budget revenue forecast of:

1. High oil prices (approximately $10 per barrel
more than Wharton Econometric Forecasting
Associates’ “most likely” estimate).

2. Low oil prices (approximately $5 per barrel less
than Wharton Econometric Forecasting
Associates’ “most likely” estimate).

3. A 10 percent change in gross farm income.

ENHANCED AUDIT PROGRAM

In accordance with NDCC Section 57-01-11.1,
which requires the State Tax Commissioner to sub-
mit quarterly reports to the Budget Section of the
progress made in collecting additional taxes under
the auditing enhancement program and settlements
of tax assessments, the State Tax Commissioner
reported at each Budget Section meeting on the en-
hanced audit program collections and on assess-
ments and settlements.

The enhanced audit program was established in
1983 and allowed the Tax Department to hire addi-
tional auditors to collect more effectively taxes due to
the state. For the period July 1, 1989, through Sep-
tember 30, 1990, the Tax Department reported en-
hanced audit program collections of $8.34 million,
$2.21 million more than the goal for the same period
of $6.13 million.

APPROPRIATION PROCESS STUDY

Senate Bill No. 2538, approved by the 1989 Legis-
lative Assembly, directs the Legislative Council to
study the appropriation process, including considera-
tion of recommendations for appropriate reference in
appropriation bills to programs, departments, agen-
cies, institutions, and activities.



Background
Questions arose during the 1989 legislative ses-
sion about how appropriation bills should be
prepared in the future in light of the numerous agen-

cy and institution consolidations approved by the .

1989 Legislative Assembly. Concern was raised
regarding the extent to which programs, depart-
ments, agencies, institutions, and activities should be
identified and segregated in appropriation bills. The
Legislative Council is authorized in NDCC Section
54-44.1-07 to prescribe the form in which the director
of the budget is to present budget data to the Legis-
lative Assembly.

The North Dakota Legislative Assembly has his-
torically appropriated funds to individual operating
units of government created by the constitution or by
statute (agency or institution such as the Public
Service Commission or the State Hospital). Funds
have been appropriated to each agency or institution
by object (salaries and wages, operating expenses,
equipment, capital improvements, etc.). Because of
significant government reorganization and con-
solidation of individual agencies and institutions es-
tablished by the constitution or by statute into major
departments during the 1989 legislative session,
funds for the 1989-91 biennium were appropriated
for a number of individual agencies or institutions in
one major department appropriation with no refer-
ence to individual agencies or institutions.

The following agency and institution consolida-
tions were approved by the 1989 Legislative Assemb-
ly:

1. Department of Human Services - Department
of Human Services, Grafton State School, and
State Hospital.

2. Department of Transportation - Highway
Department and Motor Vehicle Department.

3. Department of Corrections and Rehabilitation -
State Penitentiary, Roughrider Industries,
State Industrial School, Parole and Probation
Office, and Juvenile Services.

4. Retirement and Investment Office - State In-
vestment Board and Teachers’ Fund for Retire-
ment.

5. Superintendent of Public Instruction - Superin-
tendent of Public Instruction, Independent
Study, State Library™*, School for the Deaf*, and
School for the Blind*.

6. Industrial Commission - Industrial Commis-
sion and Geological Survey.

7. Governor’s Office - Governor’s Office, Protection
and Advocacy, and Governor’s Council on
Human Resources.

8. Land Department - Land Department and
Energy Development Impact Office.

*The State Library, School for the Deaf, and
School for the Blind are administratively under
the Superintendent of Public Instruction; how-
ever, each will continue to submit a separate
budget.

Findings
The Budget Section reviewed other states’
methods of appropriating funds to consolidated
departments and found that those states appropriate

33

funds separately to major programs and agencies
within consolidated departments. In addition, the
Budget Section learned that, according to a survey
conducted by the National Conference of State Legis-
latures, 40 states require legislative approval prior
to executive branch agencies transferring funds be-
tween programs within major departments.

The Budget Section questioned the Legislative
Assembly’s responsibility to fund institutions and
offices identified in the state constitution. The
Budget Section found that, according to a Legislative
Council staff report, a question of constitutionality
could be raised when appropriations are not made to
institutions and offices referred to in the constitution.
The Legislative Assembly, by appropriating funds to
amajor consolidated department such as the 1989-91
appropriation to the Department of Human Services,
did not directly make appropriations to the State
Hospital or the State Developmental Center, which
are named in the constitution.

The Budget Section expressed interest in includ-
ing more legislative intent language in appropriation
bills to more clearly communicate the intent of the
Legislative Assembly. The Budget Section reviewed
the use of legislative intent language in Minnesota
and North Dakota appropriation bills. The Budget
Section found that although legislative intent lan-
guage appears in different documents in North
Dakota, as compared to Minnesota, the intent the
areas referred to in legislative intent are similar
between the two states.

The Budget Section questioned the amount of
flexibility it has to set salary levels of the employees
of the institutions of higher education. A Legislative
Council staff report concluded that an attempt by the
Legislative Assembly to place conditions on an ap-
propriation setting or limiting salary increases of
higher education personnel, if challenged, may be
found to be an unconstitutional infringement on the
board’s constitutional authority.

The Budget Section received testimony from the
Office of Management and Budget, Department of
Corrections and Rehabilitation, Department of
Human Services, and Board of Higher Education
office regarding North Dakota’s appropriation
process and -the content of appropriation bills. The
agency representatives from the Office of Manage-
ment and Budget, Department of Corrections and
Rehabilitation, and Department of Human Services
asked the Budget Section to continue the appropria-
tion process of the current biennium in which funding
is provided for an entire consolidated department
within one appropriation subsection (unitary
budget).

Recommendation

Because of the number of agency and institution
consolidations during the 1989 legislative session,
and because appropriations made to consolidated
departments for the 1989-91 biennium did not iden-
tify major institutions and agencies named in the
state constitution or in statute, the Budget Section,
in accordance with NDCC Section 54-44.1-07, recom-
mends that the Office of Management and Budget,
when preparing the executive budget recommenda-
tions and appropriation bills for major consolidated



departments (the Department of Human Services,
the Department of Corrections and Rehabilitation,
and Department of Transportation, etc.), include in
separate subdivisions appropriations to each institu-
tion and major program under the consolidated
department’s control and that legislative intent be
written into appropriation bills providing guidance
for expenditures relating to salaries and wages, pro-
gram changes, etc.

Examples of appropriation bills prepared in ac-
cordance with the Budget Section recommendation
for the Department of Human Services and Depart-
ment of Corrections and Rehabilitation include the
following separate appropriation subdivisions, each
with the traditional object line items (salaries and
wages, operating expenses, etc.) and a transfer sec-
tion which allows the department to transfer ap-
propriation authority between the subdivisions of the
appropriation bill upon approval of the Budget Sec-
tion:

— Central office

— Family support programs

— Health care programs

— Regional centers

— State Hospital

— State Developmental Center
Department of Corrections and Rehabilitation

— Central office

— State Penitentiary

— Roughrider Industries

— State Industrial School

— Parole and Probation

— Juvenile Services

— Pardon Board

ARC LAWSUIT

In order to assist in bringing to a close the Associa-
tion for Retarded Citizens lawsuit, Legislative Coun-
cil Chairman Representative Charles F. Mertens
asked the Budget Section to monitor the status of the
state’s progress in providing services mandated by
the lawsuit and to provide background information
on the lawsuit to assist the 1991 Legislative Assemb-
ly in resolving the remaining issues in order to have
the state released from the lawsuit.

Background

On September 26, 1980, the Association for
Retarded Citizens initiated a lawsuit in the United
States District Court against the state of North
Dakota challenging conditions of confinement at the
Grafton State School, including the San Haven
facility. On August 31, 1982, the district court found
the state in violation of federal and state constitution-
al and statutory rights. The court issued an im-
plementation order for deinstitutionalization and
appointed a court monitor to report on the services
provided by the state.

Findings
Budget Section tour groups, along with the Budget
Committee on Human Services and Budget Commit-
tee on Government Finance, visited, as part of their
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budget tours, facilities involved in the Association for
Retarded Citizens lawsuit. Please refer to the tour
group information presented later in the Budget Sec-
tion report and the reports of the Budget Committee
on Human Services and Budget Committee on
Government Finance regarding the facilities visited
and the tour group findings.

The Budget Section heard reports on the status of
the Association for Retarded Citizens lawsuit from
the Attorney General’s office, Department of Human
Services including the Developmental Disabilities
Division and the State Developmental Center, the
Protection and Advocacy Project, Governor’s office,
Department of Health and Consolidated
Laboratories, Director of Institutions’ office, Associa-
tion for Retarded Citizens, Department of Public
Instruction, and the Board for Vocational Education.

The Budget Section learned from the reports
received that the court issued a memorandum and
order in March 1990 providing that the lawsuit will
be dismissed if the state continues its progress in all
areas and implements the following:

1. The state fund at least seven new positions
within the Protection and Advocacy Project by
July 1, 1990.

2. The state permanently comply with Title XIX
regulations and all Accrediting Council for Per-
sons with Developmental Disabilities standards
in all its facilities and programs.

3. The state, before November 30, 1990, hire the
Accrediting Council for Persons with Develop-
mental Disabilities to conduct an evaluation of
the services furnished to class members.

After the March 1990 order was issued, the state
asked the district court to reconsider its order; how-
ever, the court denied the state’s request. Thereafter,
the state sought and received from the Eighth Circuit
Court of Appeals a stay of the order. It cannot cur-
rently be determined whether or not the decision of
the court of appeals will be rendered before the 1991
Legislative Assembly concludes its session.

FEDERAL FUNDS

The Budget Section heard a Legislative Council
staff report on the status of 1989-91 federal funds
available to North Dakota state government. The
Budget Section was informed that $945,192 365 of
federal funds was appropriated by the 1989 Legisla-
tive Assembly. This amount includes $5,994,175 of
1989-91 Emergency Commission approvals. The
report indicated that based on actual federal funds
received for the first nine months of the biennium,
and estimates for the remainder of the biennium,
North Dakota will receive an estimated $902,697,977
of federal funds, $42,494,388 less than was ap-
propriated by the 1989 Legislative Assembly and
approved by the Emergency Commission. The agen-
cies affected most are the Department of Transporta-
tion, which is estimated to receive $22 million less,
and the Southwest Water Pipeline Project, which is
estimated to receive $16 million less.



STATE BOARD OF HIGHER EDUCATION
Tuition Rates

In accordance with North Dakota Century Code
Section 15-10-18, the Budget Section approved the
1989-90 and 1990-91 nonresident tuition rates as
proposed by the Board of Higher Education.

North Dakota nonresident tuition rates vary
depending on where a nonresident student is from.
Students from Minnesota and other contiguous
states and provinces do not pay as much for tuition
as other nonresident students do.

Nonresident students not from Minnesota or
another contiguous state or provinces pay 267 per-
cent of the North Dakota resident tuition rate.

Students from South Dakota, Montana, Sas-

katchewan, and Manitoba pay, at North Dakota State
University and the University of North Dakota,
150 percent of the North Dakota resident tuition
rate. At North Dakota’s four-year regional univer-
sities and two-year institutions, these students pay
the same rate as Minnesota students pay which is
125 percent of the resident tuition rate.

Because North Dakota has a reciprocity agree-
ment with Minnesota, the Budget Section does not
approve nonresident tuition rates for Minnesota stu-
dents. Under the agreement, Minnesota students pay
125 percent of the North Dakota resident tuition
rate.

The approved nonresident tuition rates, including
the 1988-89 previously approved rates are:

Undergraduate Graduate
1988-89 | 1989-90 | 1990-91 | 1988-89 | 1989-90 | 1990-91
University of North Dakota
North Dakota State University
Minnesota students $1,536 $1,890 $2.262 $1,546 $1,950 $2,322
South Dakota, Montana, Saskatchewan, 1,902 2,262 2,712 2,136 2,574 3,024
and Manitoba students |
Other nonresident students N 3,138 3,768 4,824 3,660 4,290 5,382
Four-year Regional Universities
Minnesota students 1,240 1,410 1,758 1,546 1,950 2,322
South Dakota, Montana, Saskatchewan, 1,240 1,410 1,758 1,546 1,950 2,322
and Manitoba students
Other nonresident students 2.802 2,952 3,954 3.243 3,873 5,382
Two-year Institutions and Branches -
Minnesota students 1,193 1,326 1,674 N/A N/A N/A
South Dakota, Montana, Saskatchewan, 1,193 1,326 1,674 N/A N/A N/A
and Manitoba students |
Other nonresident students 2,802 2,880 3,876 N/A N/A N/A
ADJUTANT GENERAL fund, and $6,167,100 of federal funds for the 1991-93
Armories biennium. The National Guard is requesting an ap-

Pursuant to 1989 House Bill No. 1011, the Ad-
jutant General requested Budget Section approval to
vacate the National Guard’s armories at Cavalier,
Hillsboro, and Mandan. The National Guard has 27
armories that require rental payments and three for
which no rent is paid. The National Guard’s 1989-91
appropriation includes $532,531 for rental payments
which is $66,000 less than the actual rental payments
due during the 1989-91 biennium. The Budget Sec-
tion did not approve the Adjutant General’s request.
The Adjutant General indicated that because the
request was denied the $66,000 shortfall will be
prorated against all armory rentals in the state.

Budget

The Budget Section heard a report from the Ad-
jutant General regarding its 1991-93 budget. The
Budget Section learned that the National Guard will
request an additional $1,729,349 for the 1991-93
biennium from the state general fund to replace
decreased funding available from the National Guard
tuition trust fund. The 1989-91 legislative appropria-
tion for the National Guard was $11,854,956, of
which $3,053,507 was from the general fund,
$2,634,349 from the National Guard tuition trust
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propriation of $14,171,953, of which $5,725,069 is
from the state general fund, $905,000 is from the
National Guard tuition trust fund, and $7,541,884 is
from federal and other funds.

OIL TAX COLLECTIONS

The Budget Section monitored the status of the
state’s oil tax collections during the 1989-91 bien-
nium. Oil prices and production averaged slightly
more than projections for the first year of the bien-
nium. Early in the second year of the biennium,
prices increased sharply due to the Middle East
crisis. The October 31, 1990, posted oil price was
$32.90 per barrel, $15.93 more than the August 1990
projection of $16.97.

The August 1990 revised general fund revenue
projections were based on average oil prices of $16.74
per barrel for the remainder of the 1989-91 biennium.
After the Middle East crisis, Wharton Econometric
Forecasting Associates provided updated oil price
projections which estimate an average oil price of $25
per barrel for fiscal year 1991 (July, August, and
September - $23.50; October, November, and Decem-
ber - $27.50; January, February, and March - $25.00;
April, May, and June - $23.00), which would generate



approximately $20 million of additional general fund
revenue for the 1989-91 biennium.

TOUR GROUPS

Budget Section members, along with the Budget
Committee on Government Finance and the Budget
Committee on Human Services, conducted budget
tours during the 1989-91 biennium.

The tour group minutes are available in the Legis-
lative Council office and will be submitted to the
Appropriations Committees during the 1991 legisla-
tive session.

The Budget Section toured the State Farm in Bis-
marck.

The Budget Section’s northeastern tour group,
Senator Corliss Mushik, Chairman, visited the fol-
lowing state institutions:

State Developmental Center
School for the Blind

Northeast Human Service Center
University of North Dakota

UND-Medical School Rehabilitation Hospi-
tal

UND-Medical School

North Dakota Mill and Elevator
Mayville State University
Grand Forks Mission

The Budget Section’s southeastern tour group,
Representative Charles F. Mertens, Chairman,
visited the following state institutions:

Valley City State University
Veterans Home

North Dakota State College of Science
Division of Independent Study
North Dakota State University
Main Research Station

Northern Crops Institute
Southeast Human Service Center
CENTRE, Inc.

Psychosocial Rehabilitation Center
Share House

The Budget Section’s western tour group, Repre-
sentative Kenneth N. Thompson, Chairman, visited
the following state institutions:

Bismarck State College

Manchester House

Pride Industries

State Penitentiary

State Industrial School

Southwest Water Pipeline Pumping Station
State Addition Property

Dickinson Research Center

Dickinson Transitional Living Center
Prairie Rose Activity Center

Southwest Multicounty Correction Center
Badlands Human Service Center
Dickinson State University

The Budget Committee on Government Finance,
Representative Roy Hausauer, Chairman, con-
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stituted the budget tour group for the following state
institutions:

Fort Totten

School for the Deaf

UND-Lake Region

Camp Grafton

Towner State Nursery

San Haven

International Peace Garden

State Forested Recreation Site

NDSU-Bottineau

Forest Service

State Fair facilities

Minot State University

North Central Research Center

The Budget Committee on Human Services, Rep-

resentative Tish Kelly, Chairman, constituted the
budget tour group for the following state institutions:

State Hospital

Alpha Opportunities

UND-Williston

Northwest Human Service Center

Hilman House

Mercy Recovery Center

Tri-City Care

University Children’s Center

Ruth Meiers Adolescent Center

Agassiz Enterprises Vocational Rehabilita-

tion Center

Friendship Place Social Club

LISTEN Drop-In Center

Williston Research Center

The Budget Section adopted the tour group reports

and although the Budget Section did not take action
in regard to the tour group recommendations, it
asked that the recommendations and observations
listed below be presented to the Legislative Assembly
for informational purposes.

1. The staff of the State Developmental Center at
Grafton be commended for the innovation and
creative use of available facilities and the
development of agreements with local public
agencies for the use of those facilities.

2. The 1991 Legislative Assembly support a
Department of Human Services’ request for ad-
ditional housing for the seriously mentally ill

and chemically dependent, if funding is avail-
able.

3. The 1991 Legislative Assembly support the re-
quest of the University of North Dakota for
additional funding for disabled students at the
University of North Dakota in the amount of
$293,866.

4. The 1991 Legislative Assembly support the
funding, within funding limitations, of the
handicapped accessibility projects at the in-
stitutions of higher education.

5. The 1991 Legislative Assembly support the fol-
lowing capital improvement requests of Valley
City State University:



Special assessments $40,000

Classroom and office 40,086
renovation

Handicapped accessibility 45,000
projects

Roof replacement on 65,000
McFarland Hall

Campus communications 19,630
networking

Energy conservation projects 96,800

Total $306,416

6. The 1991 Legislative Assembly support the
Veterans Home request to increase resident
salaries by $1 per hour, from $1 to $2 per hour,
at a cost of $70,968 for the 1991-93 biennium,
and if additional funding is available, to con-
sider increasing resident salaries to the mini-
mum wage.

7. The 1991 Legislative Assembly take into ac-
count, when considering the North Dakota
State College of Science’s 1991-93 budget re-
quest for equipment, that the 1989 Legislative
Assembly appropriated an additional $500,000
for equipment at the North Dakota State Col-
lege of Science; however, the North Dakota
State College of Science chose to reduce its
equipment appropriation by $200,000 to fund
physical plant operating expenses and by ap-
proximately $150,000 as a result of budget
reductions and other adjustments due to the
August 1990 unallotment.

8. The Southeast Human Service Center be com-
plimented on the seriously mentally ill/develop-
mental disability program and the 1991
Legislative Assembly support the Southeast
Human Service Center’s 1991-93 budget re-
quest for the program.

9. The Budget Section be aware of the tour group’s

concern regarding the soundness of the San

Haven buildings and the liability of the state at

San Haven.

The Southwest Water Pipeline Project be com-

mended for the exemplary job it is doing in

bringing water to the residents of southwestern

North Dakota and that the Budget Section be

reminded of the importance of water to the state

and direct its attention to establishing similar
programs in other areas of the state where
water is needed (i.e., Devils Lake, Red River

Valley).

10.

OTHER ACTION
North Dakota Century Code Section 54-16-01
provides that transfers from the state contingency
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fund in excess of $500,000 be approved by the Budget
Section. In accordance with this section, the Budget
Section approved the Emergency Commission’s re-
quest to spend the remaining $211,000 of the 1987-89
revised state contingency fund appropriation of
$683,940. The funds will be used to repay a portion
of the loan from the Bank of North Dakota which was
used to match federal funds under the Robert T.
Stafford Disaster Emergency Assistance Act for flood
relief in the Red River Valley in 1989.

In accordance with NDCC Section 15-10-12.1, the
Budget Section approved the University of North
Dakota’s request to spend $8.1 million of federal
funds for the construction of an earth systems science
building at the University of North Dakota.

The Budget Section heard a report, pursuant to
1989 Senate Bill No. 2538, on the Department of
Human Services’ progress in developing and expand-
ing community programs, expanding outreach in
rural areas, reducing the average daily census at the
State Hospital and addressing deficiencies identified
by the accreditation and certification entities. The
bill appropriated $5,871,138 of other funds to the
department to address these areas. The report indi-
cated that the department has reduced the State
Hospital’s population from 427 during the 1987-89
biennium to approximately 300 in the second year of
the 1989-91 biennium due to increased services avail-
able in the community for the mentally ill and chemi-
cally dependent. For the 1991-93 biennium, the
department reported that it plans to shift $1.5 mil-
lion and 33 positions from the State Hospital to the
regional human service centers.

The Budget Section heard a report, pursuant to
1989 Senate Concurrent Resolution No. 4047,
regarding the Budget Committee on Long-Term
Care’s findings and recommendations relating to the
implementation of the Family Support Act and the
Medicare Catastrophic Coverage Act. Please refer to
the Budget Committee on Long-Term Care’s report
regarding its findings and recommendations.

The Budget Section heard reports from the Board
of Higher Education on possible changes to student
loan programs available to North Dakota higher
education students, on salary increases given to
higher education faculty and higher education staff,
and on the reasons higher education program reduc-
tions were made when postreferral higher education
general fund appropriations were more than 1987-89
revised general fund appropriations.

This report presents Budget Section activities
during the interim. Since one of the major respon-
sibilities of the Budget Section is to review the execu-
tive budget, which by law is not presented to the
Legislative Assembly until after December 1, a sup-
plement to this report will be submitted for distribu-
tion at a later date.



BUDGET COMMITTEE ON GOVERNMENT
ADMINISTRATION

The Budget Committee on Government Ad-
ministration was assigned three studies. House Con-
current Resolution No. 3033 directed the committee
to evaluate the adequacy of the state’s elected
officials’ compensation. House Concurrent Resolu-
tion No. 3062 directed a study of the state payment
of occupation and professional licenses. House Con-
current Resolution No. 3083 directed a study of the
adequacy of property insurance coverage on state-
owned buildings. In addition, as provided in 1989
House Bill No. 1035, the committee received reports
on the implementation of pay equity.

Committee members were Representatives
Richard Kloubec (Chairman), Lynn W. Aas, Patricia
DeMers, Jayson Graba, Alvin Hausauer, Kevin
Kolbo, Grant H. Shaft, W. C. Skjerven, Steven W.
Tomac, Francis J. Wald, Janet Wentz, and Joe
Whalen and Senators Ray David, Layton W. Freborg,
Evan E. Lips, Jim Maxson, and Floyd Stromme.
Representative Gerald A. Halmrast was a member of
the committee prior to his death in September 1990.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1990. The report was adopted
for submission to the 52nd Legislative Assembly.

ELECTED OFFICIALS COMPENSATION -
COURT UNIFICATION
Background

House Concurrent Resolution No. 3033 directed
the Legislative Council to study and evaluate the
adequacy of compensation to justices of the Supreme
Court and judges of the district courts, legislators,
and other elected officials. The Legislative Council,
by directive, added county court judges to this study
because the 1989 Legislative Assembly froze the min-
imum salary of a county court judge at a level equal
to 85 percent of the January 1, 1989, salary of a
district court judge ($55,519 x .85 = $47,191).

The Legislative Assembly approved this study be-
cause it is believed that inadequate compensation
levels may contribute to the decision of a qualified
candidate not to run for a state office or to the decision
of some elected state officials to leave state service.

Findings
Elected Officials’ Compensation
The salary levels of those elected officials studied
for the 1987-89 and 1989-91 bienniums are as follows:
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Authorized by | Authorized by
1985 and 1987 1989
Legislative Legislative
Assemblies Assembly
Statutory Statutory
Annual Annual
Elected Official | ooy | S
._Governor _ $60,862 $ 65,200
Lt. Governor 50,000 53,500
Secretary of State 46,000 49,300
Attorney General 52,000 55,700
Superintendent of 47,000 50,300
Public Instruction
|_Tax Commissioner 46,000 49,300
Insurance 46,000 49,300
Commissioner
Public Service 46,000 49,300
Commigsioner
Public Service 46,000 49,300
Commissioner
Public Service 46,000 49,300
Commissioner
Agriculture 46,000 49,300
| _Commissioner
State Auditor 46,000 49,300
State Treasurer 46,000 49,300
Labor Commissioner 46,000 49,300
Supreme Court 60,785 65,648
Chief Justice (1st yr.)
70,243
(2nd yr.)
Other Justices 59,140 63,871
(1st yr.)
68,342
(2nd yr.)
Presiding District 56,835 60,813
Court Judge (st yr.)
64,462
(2nd yr.)
Other District Court 55,519 59,405
Judges (1st yr.)
62,969
(2nd yr,)
County Court 47,191 47,191
Judges to 55,519 to 59,405
(1st yr.)
47,191
to 62,969
(2nd yr.)
Legislators 90/calendar | 90/calendar
(session) day day
Legislators (interim 62.50/ 62.50/
L__committee work)® | calendar day | calendar day |



The minimum salary of a county court judge is
85 percent of the January 1, 1989, salary of a
district court judge. The maximum salary of a
county court judge is the salary of a district
court judge.

2Legislators also receive $180/month for expen-
ses and $35/calendar day (up to $600/month)
for lodging, and 20 cents per mile reimburse-
ment by motor vehicle. House and Senate
leaders receive an additional $10/calendar day
and assistant leaders and substantive commit-
tee chairmen receive an additional $5/calendar
day.

3Legislators also receive $180/month for expen-
ses, $35/day for lodging, $17/day for meals, and
20 cents per mile reimbursement by motor
vehicle. Committee chairmen receive an addi-
tional $5/day.

The committee received reports on the Legislative
Compensation Commission’s proposals for legislator
compensation during the 1991 session and the 1991-
92 interim. The committee learned that the state’s
judiciary ranks 46th in the nation in salary levels and
that the states other elected officials’ 1989 salary
levels average 15 percent below the 1988 United
States averages.

The committee considered, but does not recom-
mend, legislation establishing an elected officials’
compensation board to set the salary levels of the
state’s elected officials. Under the proposal discussed
by the committee, the recommended salary level
would have gone into effect unless disapproved by the
Legislative Assembly.

In addition, the committee considered but does not
recommend expanding the role of the Legislative
Compensation Commission to include making salary
recommendations for elected members of the judicial
and executive branches. The committee believes that
in order to undertake such a role, the commission’s
membership would need to be expanded to include
representatives of the other branches of government
and would be more costly because of the additional
members and of the necessity to hold more meetings
due to the expanded duties.

Court Unification

The committee heard testimony that in order to
achieve statewide equality within the judiciary it
must look toward a unified court system. The com-
mittee learned that although substantial progress
has already been made in the structural and ad-
ministrative unification of court services the state
still has a two-tiered trial court system of district and
county courts. There are currently 53 trial court
Jjudges—27 district court judges and 26 county court
Jjudges.

Aunified system should provide a common funding
base, full jurisdictional flexibility among trial courts,
common understanding of the scope and elements of
Jjuvenile matters, and use of uniform procedures in
the issuance of interim and protective orders.

In order to address the judiciary’s long-term goal
of a unified court system and concerns regarding the
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workload and number of judges as well as the com-
pensation levels of the state’s county court judges, the
committee asked the judiciary for assistance in
developing a proposal for court unification.

The committee found that Montana has a two-
tiered trial court system of district courts with
general jurisdiction and justice of the peace courts
with limited jurisdiction and that both Minnesota
and South Dakota have unified trial court systems.
However, the South Dakota system includes part-
time lay magistrates with limited jurisdiction,
whereas the Minnesota system does not.

The Judicial Conference formed the Ad Hoc Com-
mission on Court Unification comprised of one
Supreme Court justice, three district court judges,
three county court judges, two attorneys, and the
state court administrator to assist the committee in
developing recommendations for court unification.
District Court Judge Lawrence A. Leclerc chaired the
commission. The commission met 10 times and made
the following recommendations:

On January 1, 1995, the county court system
would be abolished and the jurisdiction of the
district court would be expanded to include the
jurisdiction of the county court.

Beginning January 1, 1995, a county court
judge elected in 1994 would serve four years as
an interim district court judge (unless elected as
a district court judge during that time), with the
same duties as a county court judge prior to that
date, except that the jurisdictional limit in civil
cases would be raised from $10,000 to $15,000.
The interim district court judge would be under
the supervision of the presiding district court
judge rather than the county commissioners.

Compensation of interim district court judges
would continue to be determined and paid by the
counties in which elected until an interim dis-
trict court judge would become a district court
Jjudge or December 31, 1998, whichever is first.

Eight judicial districts, of which four would
be major city districts, would be formed from the
current seven districts prior to the November
1994 election with judgeships assigned to dis-
tricts by the Supreme Court within limits of the
maximum number of judgeships allowed by the
Legislative Assembly. (As of January 1, 1999,
and until changed by the Legislative Assembly
or redistributed by the Supreme Court, there
would be 42 district court judgeships—six in the
northwest, four in the northwest central of
Ward County, six in the northeast, five in the
northeast central of Grand Forks County, five in
the southeast, six in the southeast central of
Cass County, four in the southwest, and six in
the southwest central of Burleigh and Morton
counties.)

Fifteen new district court judgeships would
be combined with the existing 27 to comprise 42
district court judgeships—six in 1994 (one in
Grand Forks, one in Stanley, two in Fargo, one
in Minot, and one in Jamestown); eight in 1996
(one in Washburn, one in Watford City, one in
Hillsboro, one in Rugby, one in New Rockford,
one in Lisbon, one in Bismarck, and one in
Mandan); and one in 1998 (in Langdon). These



new district court judgeships would replace the
existing 26 county court judgeships. North
Dakota Century Code Section 27-05-05
provides that the Supreme Court shall appoint
a presiding district judge in judicial districts
that have more than one judge. Court ad-
ministrators will continue to be hired by each
judicial district if the district has sufficient
funds. Currently two districts do not have a
court administrator.

Chamber cities would be located in Bottineau
(one judge), Stanley (one judge - new as of
January 1, 1995), Washburn (one judge - new as
of January 1, 1997), Watford City (one judge -
new as of January 1, 1997), Williston (two
judges), Minot (four judges), Devils Lake (one
judge), Grafton (one judge), Hillsboro (one
judge - new as of January 1, 1997), Langdon
(one judge - new as of January 1, 1999), New
Rockford (one judge - new as of January 1,
1997), Rugby (one judge - new as of January 1,
1997), Grand Forks (five judges), Jamestown
(two judges), Lisbon (one judge - new as of

peton (one judge), Fargo (six judges), Dickinson
(two judges), Hettinger (one judge), Linton (one
judge), Bismarck (four judges), and Mandan
(two judges) until changed by order of the
Supreme Court.

Furnishings, equipment, and supplies would
be transferred to the state whenever an interim
district judge would become a district judge or
on December 31, 1998, whichever is first. The
county would continue to provide office and
courtroom space, law library quarters, lights
and fuel, and necessary court staff.

Eighty percent of court revenue currently
deposited to the county treasury attributed to
county court proceedings would be deposited in
the state general fund when an interim district
judge would become a district judge or begin-
ning December 31, 1998, whichever is first.

An interim Legislative Council committee

would be designated to monitor the progress of
court consolidation.

Under this proposal implementation would be as

January 1, 1997), Valley City (one judge), Wah- follows:
1999-2001
Biennium | 1989-91 1991-93 1993-95 1995-97 1997-99 and Beyond
|_State
District court 27 27 33 | a1 | a2 | 4
judges Six new judges - 1/1/95
Eight new judges - 1/1/97
']One new judge - 1/1/99
“County” 0% 0% 0% 80% of the revenue of the counties served by up
court-related to eight interim district judges if they are
revenue elected as a district judge - 1/1/97
80% of the remaining “county
gourt” revenue - 1/1/99
County
County court 26 26 26" 18-26 0 0
judges (effective 1/1/95 | (depending if any |(effective 12/31/98)
become interim | of the eight new
district judges district
under the judgeships are
supervision of the | filled by interim
presiding district | district judges)-
| _judge) 1/1/97
New Stanley - 1/1/95
chambers ‘Washburn - 1/1/97
Watford City - 1/1/97
Hillsboro - 1/1/97
Rugby - 1/1/97
Lisbon - 1/1/97
New Rockford - 1/1/97
Rangdnn - 1/1/99
“County” 100% 100% 100% 20% of the revenue of the counties served by up
court-related to eight interim district judges if they are
revenue elected as a district judge - 1/1/97
20% of the revenue of the
remaining counties - 1/1/99

! Unless some counties consolidate or dissolve their agreements prior to the November 1994 election.
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The adoption of court unification would result in
the reduction of 26 county court judgeships for a
biennial compensation savings of approximately
$3.1 million to the counties for the judges’ salaries
plus related fringe benefits. In addition, the state
would be responsible for expenses related to travel,
court reporters or recorders, law libraries, indigent
defense, and jury costs.

In addition, 15 new district judgeships and eight
new chamber cities are created under the proposal.
It has been estimated that a district court judgeship
costs $443,500 a biennium for compensation and
operating ($334,000), jury ($25,000), indigent
defense ($70,000), and law library ($14,500) expen-
ses. Thus, projected biennial state costs to add these
additional district court judgeships range from $0
during the 1991-93 biennium to $6.65 million begin-
ning with the 1999-2001 biennium. The state fiscal
impact would be reduced by the receipt of ap-
proximately $2.1 million in court-related revenue
from the counties, which represents 80 percent of the
county court revenue.

A survey of the county courts revealed that annual
county court expenditures are $3.7 million and an-
nual county court general fund revenue is $2.6 mil-
lion. However, county court revenues can vary
greatly between counties because each judge has a
different practice of establishing court administra-
tion fees.

The committee heard testimony in opposition to
the ad hoc commission’s court unification proposal as
follows:

Forty-two judgeships cannot provide the
level of service that the rural areas are accus-
tomed to receiving because the judgeships will
have to be concentrated in the urban areas.

Implementation is too rapid to provide for
necessary evaluation and job security.

The Supreme Court is not given the express
authority to redefine district boundaries and
chamber cities, or to evaluate the placement of
a vacant judgeship.

Representatives of the County Judges Association
had the following suggestions which they believe
provide for more efficient delivery of court services
and which are compatible with an ultimate goal of
court unification:

Provide a six-year term for all county court
judges (they currently serve four-year terms;
whereas district court judges serve six-year
terms).

Allow county court judges to participate in
the selection of the Chief Justice of the Supreme
Court.

Allow district and county court judges to elect
the presiding district court judge of their judi-
cial district.

Increase the jurisdictional limit of county
court judges in civil court cases from $10,000 to
$15,000.

Give district and county courts dual jurisdic-
tion over felony matters.

Allow county judges to hear district court
matters without assignment in counties where
no district judge is chambered.
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Freeze the current county court boundaries
and consolidate county courts based on popula-
tion thresholds whenever vacancies occur.

Modify the salaries and benefits of the county
court judges to more closely match the district
court judges and provide for the state payment
of county court judges’ fringe benefits. (The cost
to the state would range from $477,100 to
$787,800 a biennium depending on the state’s
retirement contribution.)

In addition, Presiding District Court Judge
Maurice R. Hunke and District Court Judge
Donald L. Jorgensen testified that due to funding
limitations and the rural nature of the area serviced
the counties of Adams, Bowman, Hettinger, and Slope
located in the Southwest Judicial District wish to
contract with the district court for county court ser-
vices because the county court caseload of those four
counties is not sufficient to justify electing a full-time
county court judge. Judge Hunke and Judge Jorgen-
sen encouraged the committee to make this option
available to all counties in the state upon the agree-
ment of the Supreme Court and the district court
judges of the district in which the agreement is to be
made.

The committee also considered but does not recom-
mend a bill draft providing for the Governor’s ap-
pointment of county court judges and requiring that
each appointed judge be subject to a vote of confidence
after each term.

Conclusions and Recommendations

Elected Officials’ Compensation

Since revenue estimates for the 1991-93 biennium
will not be available until December 1990 when the
Governor’s budget is released and because of uncer-
tainties in oil and crop prices as well as weather
conditions, the committee members believed they did
not have enough information to recommend changes
in compensation for justices of the Supreme Court,
judges of the district and county courts, legislators,
and other elected officials. Committee members
believe the Legislative Assembly will be in a better
position to determine compensation levels when it
receives updated revenue estimates.

Court Unification

The committee recommends Senate Bill No. 2026
providing for the establishment of a single trial court
system as follows:

Establishes the boundaries for eight judicial
districts (currently there are seven) and the
location of eight additional chamber cities (cur-
rently there are fifteen) until such time as
changed by order or rule of the Supreme Court
(refer to Exhibit “A” of proposed new boun-
daries).

Increases the number of district court
judgeships from 27 to 42 over a five-year period
(this represents an overall reduction of 11
judgeships - from 53 to 42).

Provides that on January 1, 1995, county
court judges elected in 1994 would become in-
terim district court judges with limited original
jurisdiction.



Provides for the following when an interim
district court judge is elected to a district court
judgeship or when the interim district court
judgeship is abolished on December 31, 1998,
whichever is first:

Eighty percent of the court revenue
deposited in the county treasury is to
be deposited in the state general fund.

Counties will no longer be respon-
sible for the interim district court
judge’s compensation.

Provides that the counties in which the dis-
trict chambers are located are to provide office
and courtroom space as well as other court staff.

Abolishes the county court as of January 1,
1995, and expands the jurisdiction of the district
court to include the jurisdiction of the county
court.

Provides that the Legislative Council may
designate an interim committee to review and
monitor court unification during the 1991-92,
1993-94, and 1995-96 interims.

The committee also recommends Senate Bill
No. 2027 giving all counties the authority to contract
with the district court for county court services;
giving the Supreme Court the authority to determine
whether a vacant district court judgeship should be
continued, abolished, or transferred to another judi-
cial district; and increasing the civil jurisdictional
limit of a county court judge from $10,000 to $15,000.

In addition, the committee recommends Senate
Bill No. 2028 extending the term of a county court
judge from four to six years, allowing county court
judges to participate in the selection of the chief
justice of the Supreme Court, and allowing district
and county court judges to elect the presiding district
court judge of their judicial district.

OCCUPATIONAL AND PROFESSIONAL
LICENSING FEES
Background

House Concurrent Resolution No. 3062 directed
the Legislative Council to study the payment of state
employee occupational and professional licenses by
state agencies and institutions. The Legislative As-
sembly approved this study to determine if there is a
lack of uniformity among state agencies and institu-
tions in the payment of licenses held by their
employees. The 1987 and 1989 Legislative As-
semblies considered legislation prohibiting state pay-
ment of occupational and professional licenses, but in
both instances, the measures were defeated.

Findings

Currently, each state agency and institution
decides whether or not to pay for its employees’ oc-
cupational or professional licenses.

According to a survey of state agencies and institu-
tions conducted by the committee, 695 (of the 1,185
licensed) state employees’ licenses are paid by the
state as follows:
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ANALYSIS OF TOTAL LICENSE TYPES AND
FEES PAID BY STATE AGENCIES AND
INSTITUTIONS DURING THE YEAR ENDED

JUNE 30, 1989
Number | Number
Licensed Paid |
Activity therapist 2 0
Addiction counselor 68 61
Athletic trainer 1 1
Atmospheric research 1 1
manager |
ART 1 1
Attorney 103 102
Audiologist 3 0
Boiler license 6 6
Boiler testing license 1 1
Certified public 68 18
accountant
Certified well driller 1 1
Clinical psychologist 29 26
Dental hygienist 1 1
Dentist 1 1
Dietitian 9 4
Doctor 146 23
Drug enforcement agent 1 1
Electrician 24 24
Engineer 72 2
Instructor 9 9
Lab technician 2 2
Land surveyor 4 0
Mechanic 2 2
Medical record 3 2
administrator L
Medical technologist 2 2
National counselor 1 1
Nurse 341 214
Nursing home 2 0
administrator
Occupational therapist 43 29
Pharmacist | 16 9
Physical therapist ] 27 6
Physician assistant 2 2
Plumber 18 18
Pressure vessel inspector 2 2
Prosthetist ] 2 0
Psychologist 10 10
__Radiology technician I 1 0
Social worker 141 105
Speech therapist, 16 6
Veterinarian 3 2
1,185 695

The survey revealed that, for the most part, the
differences exist between, not within, the agencies.
Of the 695 employees whose licenses are paid, 637 are
required to be licensed by law, 41 are required to be
licensed by departmental policy, and 17 have their



licenses paid for other reasons. The survey also
revealed that for the year ended June 30, 1989, the
state paid $44,088 for employees’ licenses, of which
$29,048 was from the state general fund.

The committee surveyed other states and con-
sidered proposals varying from allowing each agency
and institution to determine whether to pay for an
employee’s license to not paying for any licenses.

The committee considered but does not recom-
mend a bill draft similar to the South Dakota
provision requiring that the Office of Management
and Budget verify that the payment of employees’
occupational or professional license is in compliance
with the agency or institution’s policies or guidelines.

The committee learned that the duties of an
employee can vary from one agency to another so that
a license held by an employee and considered neces-
sary by one agency may not be considered necessary
by another agency.

Conclusion
The committee took no action regarding state pay-
ment of occupational and professional licenses. Com-
mittee members believe the employment situations
of each agency and institution vary so that the
decision of whether or not to pay for an employee’s
license should be left to management.

STATE PROPERTY INSURANCE COVERAGE
Background

House Concurrent Resolution No. 3083 directed
the Legislative Council to study the adequacy of
insurance coverage on state-owned property insured
through the state fire and tornado fund and to deter-
mine the feasibility and desirability of providing busi-
ness interruption insurance coverage to state
agencies.

The Legislative Assembly approved this study to
determine if the state’s buildings and contents are
underinsured.

Findings

According to a survey of state agencies and institu-
tions conducted by the committee, the state owns
buildings valued at over $840 million and contents
worth more than $267 million which are insured for
just under $790 million ($50 million below actual
value) and $263 million ($4 million below actual
value), respectively. These differences exist because
most of the state’s property is insured at actual cash
value (replacement cost less depreciation for age and
condition).

Also, although several of the state’s entities are
insured for replacement cost (the cost to replace a
building or its contents with a similar structure of
like material or a similar product at today’s prices),
in many instances, replacement cost appraisals are
outdated or were not done by a professional ap-
praiser. Over the past five years, the state has had
losses of approximately $4.72 million for which it
collected $4.29 million in insurance proceeds.

Most of the entities surveyed indicated they would
purchase business interruption coverage if it were
offered through the state fire and tornado fund.
Several entities said they already purchased this
coverage on their bonded and income-generating
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buildings. The three most common types of business
interruption coverage are:

1. Extra expense coverage - to cover additional
expenses incurred due to a loss to avoid inter-
ruption.

2. Loss of earnings - to replace the income lost due
to a loss.

3. Tuition fees insured - to cover income lost on
dorm rent, meals, or tuition.

Other coverage requested was boilers and
machinery, inland marine, residents’ personal
belongings, fine arts, trailers, and airplanes.

Through testimony, the committee learned that
the Insurance Department has purchased appraisal
software and plans to hire a consultant to assist
agencies and institutions in completing appraisals of
their property.

Recommendations

The committee recommends House Bill No. 1028
requiring that state-owned property constructed
after 1939 be insured for replacement cost according
to the underwriting guidelines of the state fire and
tornado fund. The bill further requires that the In-
surance Department conduct appraisals on state-
owned property every six years and that the
appraisal amount be adjusted annually in accordance
with fire and tornado fund directives.

The committee also recommends House Bill
No. 1029 giving the state fire and tornado fund the
authority to offer business interruption insurance to
provide coverage for loss of income or additional
expenses incurred because of a property loss.

In addition, the committee recommends that audit
reports prepared by the State Auditor contain infor-
mation disclosing differences between the insured
value of an entity’s assets and their replacement cost.

REPORTS ON PAY EQUITY
Background
House Bill No. 1035 enacted in 1989 directed the
Central Personnel Division to report to the Legisla-
tive Council on its findings and recommendations for
implementing the state’s pay equity policy estab-
lishing “equitable, nondiscriminatory compensation
relationships among all positions and classes within
the state’s classification plan.”
Legislation passed by the 1989 Legislative As-
sembly provided for the following:

Development of uniform compensation, clas-
sification, and salary administration plans for
all classified employees. (The North Dakota
Class Evaluation System, which has been in
effect since 1975, is the state’s classification
plan and salary ranges developed for each posi-
tion in the system make up the state’s compen-
sation plan.)

Implementation of the administratively fac-
tored classes - All classified employees must be
under the North Dakota Class Evaluation Sys-
tem as of July 1, 1993.

Expansion of the working conditions factor to
allow consideration of other “hazards” by July
1, 1991.



Development of guidelines for the state’s
payline exceptions.

Provide for more accurate positioning
against the labor market and better com-
munication of paysetting philosophy and proce-
dures.

Appropriation of $1,157,000 from the state
general fund into the pay equity implementa-
tion fund to implement the administratively
factored classes (this appropriation was
reduced to $1,059,715 by the budget allotments
due to the referrals of the tax increase measures
passed by the 1989 Legislative Assembly).

Appropriation of $274,211 from the state
general fund to the Central Personnel Division
for two personnel analyst II positions and two
personnel analyst I positions and related expen-
ses (one position was lost in the budget allot-
ments due to the referrals of the tax increase
measures passed by the 1989 Legislative As-
sembly).

Findings

$1,507,200 a biennium (the original estimate
was $2,970,000 a biennium). It is expected that
the pay equity implementation fund may be
used for this purpose for the remainder of the
1989-91 biennium.

Guidelines for implementing the “hazard”
factor will be developed by July 1, 1991; how-
ever, the factor will not be fully implemented by
that time as required under North Dakota Cen-
tury Code Section 54-44.3-12. The Central Per-
sonnel Division has stated that it will cost less
to implement this factor than was originally
estimated ($8,775,000), but could not give the
committee any cost estimates.

Guidelines for payline exceptions will be
developed by July 1, 1991.

Speciality surveys are being conducted at
agency request in an effort to focus more clearly
on a particular class.

Personnel forums are being held for lower
level managers and first level supervisors and
the division has started to publish articles in the
Communicator in an effort to communicate

more clearly paysetting philosophy and proce-

The committee determined the following in
dures to state employees.

monitoring the implementation of pay equity legisla-
tion passed by the 1989 Legislative Assembly:
Conclusion

A salary administration policy has been
developed and the division plans to hold a public
hearing on the policy November 8, 1990, before
the proposal is again presented to the State
Personnel Board on November 27, 1990.

The administratively factored classes have
been examined and the division expects to im-
plement them fully by January 1, 1991, at an
estimated cost of $62,800 per month, or
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The committee accepted the reports of the Central
Personnel Division on its progress in implementing
the pay equity recommendations of the 1989 Legisla-
tive Assembly. In addition, the committee asked that
the division provide cost estimates to the 1991 Legis-
lative Assembly on full implementation of the hazard
factor so that it can determine whether the July 1,
1991, implementation date can be met.
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BUDGET COMMITTEE ON GOVERNMENT FINANCE

The Budget Committee on Government Finance
was assigned four study resolutions. House Concur-
rent Resolution No. 3049 directed a study of con-
solidating the various agricultural loan programs
administered by the Bank of North Dakota. Senate
Concurrent Resolution No. 4035 directed a study of
the purposes, powers, duties, management, and
operations of the Bank of North Dakota. Senate Con-
current Resolution No. 4053 directed a study of
providing incentives to North Dakota graduates to
remain in North Dakota after graduation and of
increasing tuition at the institutions of higher educa-
tion while providing low interest loans to students to
cover the increased tuition costs. House Concurrent
Resolution No. 3085 directed a study of State
Forester price levels for state nursery seeds and
planting stock.

The committee was also assigned the respon-
sibility to monitor the status of state agency and
institution appropriations, receive the state retire-
ment funds’ actuarial valuation reports, and receive
the reports of the amounts considered necessary for
a group health insurance program contingency
reserve fund.

Committee members were Representatives Roy
Hausauer (Chairman), Bruce E. Anderson, Gordon
Berg, Jim Brokaw, Sarah Carlson, Quentin E.
Christman, Richard S. Clayburgh, Kathi Gilmore,
Harley Kingsbury, Jack Murphy, Jim Peterson,
Raymond Schmidt, R. L. Solberg, Bill Sorensen, Vern
Thompson, and Harold N. Trautman and Senators
Ray David, Meyer D. Kinnoin, Byron Langley, Pete
Naaden, and Jerry Waldera. Senator Clark Ewen was
a member of the committee prior to his death in
September 1990.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1990. The report was adopted
for submission to the 52nd Legislative Assembly.

BANK OF NORTH DAKOTA PURPOSES,
POWERS, DUTIES, AND OPERATIONS
Background

Senate Concurrent Resolution No. 4035 directed a
study of the purposes, powers, duties, management,
and operations of the Bank of North Dakota (Bank).
The resolution stated that the performance of the
Bank should be evaluated to determine whether ad-
ditional functions of the Bank may contribute to the
economic development and general welfare of the
people of the state and whether retention by the Bank
of a greater portion of its earnings could provide
meaningful sources of funding to carry out its pur-
poses.

The Bank was established in 1919 to encourage
and promote agriculture, commerce, and industry.
The Bank consists of five main departments—retail,
operation, investment, lending services, and special
loan programs.

The following is a history of the Bank’s profits and
transfers since 1981:
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Bank of North Dakota Profits:

Year Ending Amount
December 31, 1981 $ 6,084,850

December 31, 1982 7,824,137 $13,908,987
December 31, 1983 $11,182,816

December 31, 1984 9,318,272 $20,501,088
December 31, 1985 $12,335,295

December 31, 1986 9,782,052 $22,117,347
December 31, 1987 $12,702,682

December 31, 1988 15,239,724 $27,942,406
December 31, 1989 $15,175,852

December 31, 1990
(estimate)

14,000,000 $29,175,852

Bank of North Dakota Transfers
to the State General Fund:

Amount
Biennium Transferred
1981-83 $ 5,000,000
1983-85 5,000,000
1985-87 7,000,000
1987-89 12,000,000
1989-91 14,000,000
Other Transfers:
Amount
Biennium Transfer Transferred
1981-83 Community water  $ 5,000,000
facility loan fund
1983-85 Beginning farmer 5,000,000
loan program
1985-87 Home-quarter 2,000,000
purchase fund
1989-91 Beginning farmer 3,000,000

loan program

Committee Review
The committee reviewed the Bank’s powers,
management, operations, and future role. Considera-
tion was given to the following changes at the Bank:
1. Transfer the Bank’s profits on a percentage
basis with 20 percent for internal growth and
80 percent for state programs, including trans-
fers to the state general fund. Some suggestions
for use of the 80 percent included allocating a
portion to the partnership in assisting com-
munity expansion fund (PACE) which is a fund
to be used by the Bank of North Dakota to
participate with financial institutions making
loans for economic development. Another use
could be an allocation for statutorily established
agriculture-related loan programs.
2. Change the Bank’s appropriation process to
allow it to expand or introduce programs to take
advantage of current market situations.



3. Have the Bank fund a manufacturing expansion
loan pool to provide below market rate financing
for expansion of durable goods manufacturing.

4. Increase the North Dakota state government’s
involvement in economic development by trans-
forming and expanding the existing Bank into
a new entity called the Development Bank of
North Dakota. The Development Bank would
have a financial division and an economic
division.

At the committee’s last meeting, Bank officials
asked the committee to consider the Governor’s
recommendation that $22.8 million of the Bank of
North Dakota’s 1991-93 biennium profits be used for
economic development. The $22.8 million would be
allocated during the 1991-93 biennium as follows:

Loan Type/Agency Amount
3 N
Agriculture $ 3,500,000
Manufacturing, energy, exploration | 12,000,000
services
Partnership in assisting community | 3,000,000
expansion
Community infrastructure, e.g., 1,000,000
technical assistance and marketing
Dakota Spirit - local technical 1,000,000
support |
Current Economic Development 2,300,000
Commission general fund
appropriation not including
tourism division ]
Total $22,800,000

Recommendations

The committee recommends Senate Bill No. 2029
to allocate the annual net income of the Bank of North
Dakota as follows:

1. Fifty percent to be transferred to the state

general fund.

2. Twenty percent to be retained by the Bank to
increase its capital structure.

3. Ten percent or $1,500,000, whichever is less, to
be allocated to the partnership in assisting com-
munity expansion fund. The Bank must use this
fund to participate with financial institutions
for making loans for business projects involving
manufacturing, processing, and service in-
dustries and to participate with any city or
county in this state in reducing a portion of the
rate of interest on those loans.

4, Ten percent or $1,500,000, whichever is less, to
be allocated for use by the Bank for statutorily
established agriculture-related loan programs
under its supervision.

5. The remaining amount to be retained, trans-
ferred, or allocated as provided by the Legisla-
tive Assembly.

The committee recommends the profits be dis-
tributed on a percentage basis to assure that the
Bank has adequate earnings retained to ensure
growth and solvency, to ensure that only 100 percent
of the Bank’s earnings are distributed or allocated,
and to provide that the Bank earnings are used for a
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number of programs. Although the committee does
not recommend the allocation of the $22.8 million
Bank profits for the 1991-93 biennium as proposed
by the Governor, under the committee’s bill the Legis-
lative Assembly may allocate moneys for the same
purposes through general fund appropriations,
rather than direct transfers from Bank undivided
profits.

The committee also recommends that the Legisla-
tive Assembly be encouraged to include in the Bank’s
appropriation bill a separate section providing for a
contingency appropriation allowing the Bank to
respond to unforeseen events, including profit enhan-
cement programs, subject to Budget Section ap-
proval. The committee made this recommendation to
provide the Bank of North Dakota flexibility for en-
hancing its services and profits potential.

BANK OF NORTH DAKOTA-RELATED
AGRICULTURAL LOAN PROGRAMS
Background

House Concurrent Resolution No. 3049 directed a
study of consolidating the various agricultural loan
programs administered by the Bank of North Dakota
(Bank). The resolution states that since the Bank
administers a number of agricultural loan programs
with varying requirements and terms and varying
participation by lending institutions, consolidation of
the programs may simplify the process for people to
receive loans. The following are the agricultural loan
programs administered by the Bank and each
program’s outstanding balance as of January 31,
1989:

Outstanding
Agriculture-Related Loan Balance as of
'Program January 31, 1989
Programs that are Bank assets
Beginning farmer real $ 8,889,603
estate loan
program/established
farmer real estate loan
program
Federal Land Bank debt 7,631,810
___restructuring loans
Lender acquired farm real 275,338
| _estate
Farmers home guarantee 447,288
' __loans
Commercial farm/ranch 29,359,104
participation loans
(purchased from other
banks)
Agribusiness operating loans 55,565
Farm survival loans (Family 867,485
Farm Survival Act of 1985)
Family farm loan program 2,404,280
Commodity Credit 1,000,000
Corporation loan program
Total of agriculture-related $50,930,473
programs that are Bank
assets




Outstanding
Agriculture-Related Loan Balance as of
Program (continued January 31, 1989
Agriculture-related loan
programs administered by the
Bank but not assets of the Bank
Beginning farmer revolving $ 5,915,269
loan fund
Board of University and 36,136,849
School Lands loan fund
Rural Rehabilitation 2,410,776
Corporation loan fund
Home-quarter purchase 34,138
loan fund
Total of agriculture-related $44,497,032
programs that are not
| Bank assets
Grand total of Bank of $95,427,505
North Dakota outstanding
loans of agriculture-related
programs

In response to the concern about the lack of farm
loan program information, the Bank reported that it
is developing information to inform interested per-
sons about its agricultural loan programs. The Bank
has recently released a pamphlet entitled “Financing
Agriculture” which summarizes all the Bank’s
agricultural loan programs. In addition, the Bank is
holding seminars on its agricultural loan programs.

Recommendations

Senate Bill No. 2029, which is recommended by
the committee regarding distribution of the Bank of
North Dakota profits (described under the portion of
this report entitled “Bank of North Dakota Purposes,
Powers, Duties, and Operations”), includes 10 per-
cent or $1.5 million to be allocated to agricultural
loan programs. The committee does not make a
recommendation to consolidate the various agricul-
tural loan programs administered by the Bank of
North Dakota since each agricultural loan program
administered by the Bank is unique and each pro-
gram is established to address specific problems.

HIGHER EDUCATION LOAN PROGRAMS
AND TUITION
Background

Senate Concurrent Resolution No. 4053 directed a
study of the feasibility and desirability of providing
incentives to North Dakota graduates to remain in
North Dakota after graduation and of increasing
tuition at the institutions of higher education and
providing low interest loans to students to cover the
costs of increased tuition.

The committee’s study included reviewing the
higher education student finance programs and tui-
tion rates, receiving testimony from higher education
students, and conducting surveys of students regard-
ing the need for additional loan programs. The com-
mittee found:

— Students do not favor increasing tuition if the
additional revenue is to create a loan program.
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Loan forgiveness is not as major a factor in
retaining students in North Dakota as are good
job opportunities.

A low interest loan program may not be
desirable unless the annual loan amount is sub-
stantial.

A low interest loan program could be funded
through the student loan trust reserves.

Internship programs may help retain students
in the state.

The committee considered a student loan interest
rate reduction program to be administered by the
Bank of North Dakota. The program would have
provided that a resident student who would receive a
loan from the parents loan for undergraduate stu-
dents (PLUS) program or supplemental loans for
students (SLS) program would have been eligible for
an interest rate reduction of three percentage points.
The interest rate reduction would have been for the
period the student attended school and for one year
after graduation and an additional five years if the
student continuously retained residency in the state.
The program would have required funding of ap-
proximately $1.5 million per biennium to reduce the
interest rate for five years or approximately $2.5 mil-
lion per biennium to reduce the interest rate for
10 years.

The committee at its September 1990 meeting was
advised of a new Industrial Commission low interest
loan program to make loans available by July 1, 1991.
The program is the nonsubsidized Stafford loan pro-
gram which will provide low interest loans to middle
income borrowers. The Bank of North Dakota will
originate the loans and the student loan trust will
purchase the loans. The loans will be made available
to residents in North Dakota attending any eligible
institution inside or outside of North Dakota and
nonresidents attending any eligible institution in
North Dakota. The nonsubsidized Stafford loans will
be used by students who, because of the family in-
come or assets, are not eligible for the regular Staf-
ford loan. The interest rate will be eight percent for
the first four years increasing to 10 percent at the
start of year 5. The amount estimated to be available
from the student loan trust by July 1, 1991, is
$39 million and the estimated annual demand is
$8 million. The initial $39 million will provide fund-
ing for at least four years or through the 1994-95
school year. In addition, an additional $30 million of
funds will be available to extend the program beyond
the 1994-95 school year.

Recommendations

The committee supports the nonsubsidized Staf-
ford loan program authorized by the Industrial Com-
mission and because of the creation of this program
does not recommend a bill draft considered by the
committee to create a student loan interest rate
reduction program. The committee does not recom-
mend increasing tuition rates for low interest loans
since the nonsubsidized Stafford loan program will
provide funding for low interest loans.



STATE FORESTER PRICE LEVELS
Background

House Concurrent Resolution No. 3085 directed a
study of the price levels the State Forester should
establish for seeds and planting stock from the state
nursery. The resolution states it may be ad-
vantageous for the State Forester to be allowed to
charge more than production, collection, and
transportation costs in order to accumulate reserves
for use in unusual circumstances such as crop loss or
special projects. The 1989 Legislative Assembly
passed legislation allowing the State Forester to
charge 110 percent rather than 100 percent of the
cost to the state for planting stock and seeds. The
State Forester is charging 25 cents per tree which is
110 percent of the cost of production. The additional
10 percent charged for the cost per tree is 2.28 cents
which generates approximately $55,000 per bien-
nium,

The State Forester asked for the authority to
deposit the revenue from the additional 10 percent of
cost charge into a reserve account to be used for
emergencies. A reserve account for the state nursery
is necessary for unexpected crop losses, emergency
expenses, or special programs such as the Centennial
tree program. The committee found that because tree
seedlings are specialized and costly, crop insurance is
not feasible. Crop losses can occur due to unfavorable
conditions such as drought or disease.

The committee toured the state nursery at Towner
on its September 1990 budget tour. The committee
viewed the nursery’s operations, facilities, and
stocks. The state nursery occupies 160 acres of land
and has an annual production of approximately
1.2 million trees.

Recommendations
The committee recommends House Bill No. 1030
establishing a State Forester reserve account to be
used within limits of legislative appropriations by the
State Forester subject to the Legislative Council’s
Budget Section approval. Moneys in the reserve fund
can be used for expenses relating to nursery seed

losses or other unanticipated events. The bill also
provides that if the balance of the State Forester
reserve account exceeds $500,000, charges for state
nursery seedlings must not exceed estimated produc-
tion costs until the account’s balance is less than
$200,000, at which time the State Forester may
charge 110 percent of production costs.

STATE RETIREMENT FUNDS’ ACTUARIAL
VALUATION REPORTS

Background

North Dakota Century Code Section 54-52-06 re-
quires that the Public Employees Retirement System
submit to each session of the Legislative Assembly, or
a designated committee, a report of the contributions
necessary, as determined by the actuarial study, to
maintain the fund’s actuarial soundness. The com-
mittee was assigned the responsibility to receive the
Public Employees Retirement System actuarial
valuation report. In addition, the Legislative Council
assigned the committee the responsibility to receive
the Teachers’ Fund for Retirement and Highway
Patrolmen’s Retirement System actuarial valuation
reports. During the interim the committee received
the actuarial valuation reports for the Public
Employees Retirement System, the Highway
Patrolmen’s Retirement Fund, and the Teachers’
Fund for Retirement as of July 1, 1988 and 1989.

Actuarial Valuation Reports

The actuarial valuation reports show the percent-
age of employee compensation necessary to be
deposited in each fund to meet the fund’s objectives
for the fiscal year. For fiscal year 1990 the percentage
of employee compensation necessary to meet the
Public Employees Retirement System, Highway
Patrolmen’s Retirement Fund, and Teachers’ Fund
for Retirement objectives and the actual percentage
of compensation paid to the Public Employees Retire-
ment System, Highway Patrolmen’s Retirement
Fund, and Teachers’ Fund for Retirement funds are:

Public Highway
Employees Patrolmen’s Teachers’
Retirement Retirement Fund for
For Fiscal Year 1990 System Fund Retirement
Total percentage compensation 8.19% 24.28% 12.68%
necessary to fund objectives
Membership assessment (paid by 4.00 10.3 6.75
state for state employees)
Employer contribution requirement 4.19% 13.98% 5.93%
Actual employer contribution 4.12% 16.7% 6.75%
Actual contribution over (under) (.0M% 2.72% 82%
required contribution




The July 1, 1988, report indicated the Public
Employees Retirement System actual contributions
exceeded required contributions by 3.6 percent. This
margin, along with other funds, was used by the 1989
Legislative Assembly for the following purposes:

Estimated
Actuarial
Change Cost
Increase the benefit multiplier from 3.0%
1.5 to 1.65 percent and base
benefits on a salary averaging
period of 36 months rather than
60 months
Contribute one percent of 1.0%
compensation for funding a retiree
health program
Eligibility rules reduced to five 0.06%
years of service rather than eight
years
Total 4.06%

The retirement funds’ actuarial valuation report
dated July 1, 1990, projecting the actuarial assump-
tions and costs for fiscal year 1991 were not available
to present to the committee.

Conclusion

The committee makes no recommendations to
reduce or increase future employer contributions of
the three retirement systems since the contribution
levels are near the required levels. Some margin of
difference may be expected since investment values
fluctuate due to market conditions and projected fund
costs are estimates based on prior fund experience
from which actual future costs may vary.

GROUP HEALTH INSURANCE PROGRAM
CONTINGENCY RESERVE FUND

North Dakota Century Code Section 54-52.1-04.3
requires the Public Employees Retirement System to
submit to each session of the Legislative Assembly, or
such committee as may be designated by the Legisla-
tive Council, a report of the amount necessary in the
group health insurance program contingency reserve

fund. The committee was assigned the responsibility
to receive the Public Employees Retirement System’s
report determining the amount necessary in a group
health insurance program contingency reserve fund.
It was reported to the committee that since the
Public Employees Retirement Board does not ad-
minister a self-insurance plan a group health in-
surance program contingency reserve fund is not
necessary. The board contracted with Blue Cross
Blue Shield for a commercially ingsured program.

MONITORING THE STATUS OF
APPROPRIATIONS
Background

Since the 1975-76 interim, a Legislative Council
interim committee has monitored the status of major
state agency and institution appropriations. The
Budget Committee on Government Finance was as-
signed this responsibility for the 1989-90 interim.
The committee’s review focused on expenditures of
major state agencies including the institutions of
higher education and the charitable and penal in-
stitutions, the appropriations for the foundation aid
program, and the appropriations for the Department
of Human Services for aid to families with dependent
children and medical assistance. The committee also
heard a Legislative Council report on agency com-
pliance with legislative intent for the 1989-91 bien-
nium.

Status of Appropriations of Major Agencies

To assist the committee in fulfilling its respon-
sibility of monitoring the status of major appropria-
tions, the Legislative Council staff prepared periodic
reports on the following:

1. Overview of total expenditures and revenues at
the higher education and charitable and penal
institutions.

2. Number of residents and personnel at the
charitable and penal institutions.

3. Foundation aid program payments.

4. Aid to families with dependent children and
medical assistance payments.

For the 1989-91 biennium, the state agencies’
general fund appropriations were reduced by
$67.4 million due to tax referrals. The following is a
schedule of the 1989-91 biennium state general fund
appropriations:

1989-91 1989-91
Legislative Transfers Biennium
Total General From the Revised Difference
Fund Net Reduction Budget Two Percent | General Fund From
Appropriation due to Tax Stabilization August 1990 Spending Legislative
Amount Referrals Fund Unallotments Authority |Appropriations
$1,119,785,620 $(95,763,770) $5,967,192 $22,395,712 $1,052,384,754 ($67,400,866)

In summary, the reports given to the committee
regarding budget monitoring indicated the following:

1. The charitable and penal institutions after
utilizing the funding from the budget stabiliza-

tion fund transfers and two percent unallot-
ments were making the necessary adjustments
to spend within the limits of the reductions
resulting from the tax referrals.



2. The populations, enrollments, and FTE posi-
tions for fiscal year 1990 at the State Hospital
and State Developmental Center were less than
estimated. The estimated and actual average

monthly populations and FTE positions for 1990
at the State Developmental Center and State
Hospital were as follows:

) Estimated or (Over)
Institution Authorized Actual Under
State Development Center

Average monthly student population 250.00 -228.00 | 22.00
- Average monthly FTE positions 894.00 771.00 123.00
State Hospital
. . Y
Average monthly resident population 427.00 347.00 80.00
Average monthly FTE positions 780.85 L 706.24 74.61

3. The higher education institutions, through a
$300 tuition increase and spending reductions,
were making the necessary adjustments due to
the tax referrals.

4. The 1989 Legislative Assembly appropriated
$374.2 million from the general fund for foun-
dation aid payments. Due to the adjustments

made for tax referrals and August 1990 revised
revenue estimates, the revised amount for
general fund foundation aid program payments
was $351.2 million. The following is a schedule
on per-pupil and tuition fund payments for each
year of the biennium:

Adjusted
Adjusted Adjusted Estimates
Estimates Estimates After Two
Original After Budget Original After Budget Percent
Estimates for | Reductions for | Estimates for | Reductions for | Unallotment
1989-90 1989-90 1990-91 1990-91 for 1990-91
Per-pupil $1,525 $1,411 $1,545 $1,431 $1,495
payments* _ ]
Tuition fund 200 199 200 200 200
payments
Total payments $1,725 $1,610 $1,745 $1,631 $1,695

*Actual per-pupil payments paid by the state to school districts are reduced by 21 mills for 1990 and 22 mills

for 1991.

Status of the General Fund
The Budget Committee on Government Finance
and the Budget Section heard reports by the Office of
Management and Budget regarding the status of the
state general fund. Please refer to the Budget Section
report for a summary of the Office of Management
and Budget reports.

Agency Compliance with Legislative Intent

The Legislative Council staff prepared a report on
state agency compliance with legislative intent and
agency budget reductions for the 1989-91 biennium.
Copies of the report are on file in the Legislative
Council office. The report is based on the Legislative
Council staff analysis including visitations with
agency administrators regarding compliance with
legislative intent included in the agency’s 1989-91
appropriations. The report also includes changes
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made to agency operations since the beginning of the
1989-91 biennium and information by agency on the
effect of the budget reductions as a result of the tax
referrals.

TOUR GROUPS

The committee conducted a tour of the Bank of
North Dakota and a budget tour of Minot State
University, State Fair Association, North Central
Research Center, School for the Deaf, Fort Totten
State Historic Site, University of North Dakota -
Lake Region, Camp Grafton, Towner State Nursery,
San Haven, International Peace Garden, Lake
Metigoshe State Park, North Dakota Forest Service,
and North Dakota State University - Bottineau. On
the tours the committee heard of institutional needs
for capital improvements and any problems the in-



stitutions or other facilities may be encountering
during the interim.

The tour group minutes are available in the Legis-
lative Council office and will be provided in report
form to the Appropriations Committees during the
1991 Legislative Agssembly.

OTHER COMMITTEE ACTION
The committee received a report on the higher
education capital construction and acquisition
projects authorized by the 1989 Legislative Assembly.
The 1989 Legislative Assembly authorized the con-
struction and acquisition of higher education projects
totaling $26,414,000. It was reported to the commit-
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tee that it was the intent of the Legislative Assembly
that $4.4 million from nongeneral fund sources be
used to assist in the retirement of the debt incurred
to finance the construction projects. The construction
projects were initially delayed due to the tax refer-
rals; however, bonds were issued late in the interim
to finance the projects. The repayment schedules
include an agreement that during the 1991-93 bien-
nium the higher education institutions will pay
$1.9 million of the total $4.4 million due from nen-
general fund sources. The remaining $2.5 million will
be provided in the amount of approximately $278,000
per biennium over the term of the bond payments
which is for nine bienniums through the year 2011.



BUDGET COMMITTEE ON HUMAN SERVICES

The Budget Committee on Human Services was
assigned three studies. House Concurrent Resolution
No. 3001 directed a review of the implementation of
additional community services for the mentally ill
and chemically dependent and the effect these ser-
vices have on the future services to be provided by the
State Hospital. Senate Concurrent Resolution
No. 4014 directed a study of governmental policy
regarding organ and tissue transplants. Senate Con-
current Resolution No. 4030 directed a study of child
care issues and needs including the feasibility and
cost of providing child care support to low income
working families. In addition, the chairman of the
Legislative Council directed the committee, while
conducting meetings in cities around the state, to
visit developmental disability facilities.

In addition, the Budget Committee on Human
Services and the Budget Committee on Long-Term
Care conducted a study, at the request of the Legis-
lative Council chairman, of the human service
delivery system. Please refer to the report of the
Budget Committee on Long-Term Care for the details
regarding this study. This report includes a summary
of the joint study.

Committee members were Representatives Tish
Kelly (Chairman), Rick Berg, Jack Dalrymple,
Gereld F. Gerntholz, Brynhild Haugland, Roxanne
Jensen, Kevin Kolbo, Rod Larson, Bruce Laughlin,
Jeremy Nelson, Beth Smette, Harold N. Trautman,
Francis J. Wald, and Gene Watne and Senators
Jerome Kelsh, Tim Mathern, Jerry Meyer, Wayne
Stenehjem, Russell T. Thane, and James C. Yockim.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1990. The report was adopted
for submission to the 52nd Legislative Assembly.

STUDY OF SERVICES FOR THE MENTALLY
ILL AND CHEMICALLY DEPENDENT

House Concurrent Resolution No. 3001 states the
development of expanded community services for the
mentally ill and chemically dependent during the
1989-91 biennium will affect the future role of the
State Hospital. The resolution also states significant
state resources may be required during future bien-
niums as community services are expanded and the
State Hospital’s role in the provision of services is
redefined.

Background

The 1989 Legislative Assembly appropriated
$5 million from special funds in Senate Bill No. 2538,
consisting of additional income from federal and
other funds and from the sale of loans in the develop-
mental disabilities loan fund, to provide expanded
community programs of active treatment for mental-
ly ill and chemically addicted individuals to reduce
the average daily census of patients at the State
Hospital. The Department of Human Services
planned to spend approximately 45 percent of the
additional appropriations on private providers for
purchase of services and 55 percent to be spent by
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human service centers for assessment and treatment
services and nurse positions required by the Om-
nibus Budget Reconciliation Act of 1987 relating to
screening nursing home residents for mental illness.
The appropriation anticipated regional intervention
services in Williston and Fargo in addition to the
program established in the Bismarck region during
the 1987-89 biennium. A total of 58 FTE positions
were anticipated to be hired with this funding. In
addition, Senate Bill No. 2538 also appropriated
$721,000 from special funds for use at the State
Hospital to continue funding for 18 positions at the
hospital through January 1, 1991, and other costs to
address State Hospital deficiencies identified by ac-
creditation organizations.

The enhanced appropriation for community ser-
vices for the mentally ill and chemically dependent
included funds for professionals in the human service
centers to respond to voluntary State Hospital admis-
sion requests, to provide case managers and com-
munity residential and psychiatric services to divert
potential admissions and serve current State Hospi-
tal patients discharged, to provide additional addic-
tion counselors and community detoxification
services, and to fund OBRA nurse positions to assist
in reviewing nursing care facility residents.

The following are the expected outcomes of the
additional funding for community mental health and
addiction services:

1. Divertinappropriate voluntary and involuntary
admissions from the State Hospital to com-
munity-based services.

2. Decrease the State Hospital average daily cen-
sus by 85 prior to June 30, 1991, permitting
more effective and efficient use of the hospital
staff and space.

3. Complement and expand community-based ser-
vices to better serve individuals and families in
home communities.

4. Continue Medicare certification and joint com-
mission accreditation at the State Hospital.

5. Comply with OBRA 1987 nursing home reform
regulations regarding services for the mentally
ill.

Budget Reductions

As a result of the December 5, 1989, tax referrals
the enhanced budget for community services for the
mentally ill and chemically dependent was reduced
by $1.4 million from $5 million to $3.6 million result-
ing in 26 of the 58 additional staff positions being
eliminated. The Department of Human Services said
the effect of these reductions is to strain human
service center resources and staff and to underserve
other client areas because of the continually in-
creased demand for services to the mentally ill and
chemically dependent.

Status Reports on Regional Services
The Department of Human Services at each com-
mittee meeting presented status reports regarding
the implementation of community services for the



mentally ill and chemically dependent. Regional
human service center directors testified on the im-
plementation of these programs and identified the
following concerns and needs:

1. After hour transportation of clients from screen-
ing sites to crisis residential services is lacking.

2. Qualified staff members are difficult to recruit
and retain.

3. Adequate psychiatric consultant time is not
available.

4. Adequate funding for local hospitalization of
certain clients for medical detoxification is
needed.

5. Specific nontraditional, structured, and control-
led treatment settings for individuals with a
dual diagnosis of mental illness and alcohol and
drug abuse problems are needed.

6. Who will pay for medical treatment of in-
dividuals in addition to psychiatric or chemical
dependency treatment costs is a concern.

7. Additional funding for social detoxification,
residential services, and day treatment
programs is needed.

8. An increase in tribal commitments of patients
for treatment at the State Hospital is a concern.

9. Additional treatment programs for individuals

with a dual diagnosis of mental illness and
chemical dependency, including residential
facilities, are needed.

A long-term residential halfway house for
chemical dependent placements is needed.
Community-based services and community
support programs in rural areas are needed.

10.

11.

12. Comprehensive service programs for children
and adolescents are needed.

Prevention, early identification, and interven-
tion for children and youth with mental illness
or chemical dependence are needed.

Reduction in available services to the Indian
population due to budget reductions is a con-
cern.

The potential effect of early releases from the
State Penitentiary of individuals with mental
illnesses or chemical dependency problems on
community services is a concern.

The committee reviewed comparative charges for
chemical dependency services of the regional human
service centers and private providers. The committee
learned the Department of Human Services deter-
mines an average cost of each service provided at the
regional human service centers, which is used in
billing for services except in cases where the average
cost exceeds the market rate the market rate is used.
Individuals are required to pay based on their ability
to pay. The committee learned the Department of
Human Services uses private providers to provide
services to the mentally ill and chemically dependent
and plans to provide followup on individuals at
regular six-month intervals to determine and
demonstrate the effectiveness of treatment and the
cost effectiveness of private providers providing the
services.

The Department of Human Services at the
committee’s last meeting presented, on a regional
basis, the 1989-91 adjusted budget and 1991-93 re-
quested budget for mental health and chemical ad-
diction programs at the regional human service
centers summarized as follows:

13.

14,

15.

Service 1989-91 Adjusted Budget 1991-93 Budget Request
Chemical dependency programs $ 5,008,889 $ 5,516,550
Seriously mentally ill programs 16,669,359 17,430,225
Total $21,678,248 $22,946,775
Less:
Federal funds (11,173,656) (8,501,936)
Other funds (4,499,699) (1,752,228)
General fund $ 6,004,893 $12,692,611
The funds requested for the 1991-93 biennium do .
not include any funds for salary increases that may Service FTE | 1991-93 Cost
be provided for state employees. _ Chemically dependent | 40.0 $4,177,653
In addition, the Department of Human Services and seriously
provided information regarding regional mental mentally ill adults
health and addiction service needs not included in the (includes $536,000 for
department’s 1991-93 budget request. The following clozapine drug costs)
is a summary of the unbudgeted regional needs that
were not included in the department budget request Children and 46.5 3,597,762
" because of the Office of Management and Budget’s adolescents with
guidelines that required the department to limit its emotional and
requested increase: behavioral disorders
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Service (continued)

1991-93 Cost

Total

86.5 $7,775,415

Less: Federal and
other funds

(1,166,312)

Estimated general
fund cost

$6,609,103

The following is a regional listing of the un-
budgeted additional services identified by the human

service centers:

Regional Human
Service Center

Additional Services
Requested

Adult or Children and
Youth Services

Estimated Cost

I. Northwest - Williston

1 8-bed facility for dual-diagnosis
residents, with 1 CMI case
manager, 1 addiction counselor,
and 1 administrative secretary II

Adult

$ 399,283

A 25 percent increase in services
with 1 clinical psychologist, 2
social worker I1Is, 1 addiction
counselor II, and 1 administrative
secretary, including restoring
outreach services

II. North Central - Minot

Children and youth

396,410

Establish a regional intervention
services program, including

6 FTE and $140,000 for short-
term inpatient contracts

Adult

462,628

Establish a diagnostic and
treatment unit for children and
adolescents, including 6 FTE and
$62,400 for a psychiatric
consultant

Children and youth

479,824

IT1. Lake Region - Devils
Lake

Provide 2 additional addiction
counselors, fund a crisis
residential unit ($220,000
contract), and fund adult
protective services

Adult

419,296

Native American services
specialist, child protection
treatment services, adolescent
addiction counselor,
child/adolescent treatment
coordinator, and support staff

IV. Northeast - Grand
Forks

Children and youth

312,154

Additional psychiatric services,
including 2 CMI case managers, 2
addiction counselors, additional
support staff, and additional
funds for supported employment

Adult

500,000

Parenting coordinator/trainer,
intensive in-home services, case
aides, support staff, foster care
recruiter, and professional foster
parents for a 4-plex independent
living program

Children and youth

500,000

V. Southeast - Fargo

1 CMI case manager, regional
intervention services, additional
case management services, 1
addiction counselor, and
additional support staff

Adult

602,742

2 addiction counselors, 1 human
relations counselor, 1 clinical
psychologist, and contract for
adolescent residential treatment
and detoxification services

Children and youth

567,706

VI. South Central -
Jamestown

1 additional psychiatrist, 1
clinical pyschologist, and 1 case
manager

Adult

442,492

1 social worker, 1 addiction
counselor, and 1 clinical
psychologist to provide the
needed specialized services

Children and youth

255,274

VII. West Central -
Bismarck

Additional psychiatric services,
fund OBRA nurse position,
develop senior chemical health
program, serve homeless
individuals, additional case
management, medical services for
clients, and vocational

Adult

548,887

rehabilitation services

Additional psychiatric services,
expanded diagnostic and
treatment services, expansion of
therapeutic foster care program
with supportive clinical services,
and develop an adolescent
addiction program

Children and youth

555,304
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Regional Human Additional Services | Adult or Children and .
Service Center (continued) Requested Youth Services Estimated Cost
Vi Bédlands B Fund a voh‘linteer coort(_iinat,or Adult 103,955
) 1t ntract fo
Dickinson ?::attgrli?r_e;?m::m i e _ S
Fund a children and adolescent r Children and youth 368,720
services team and a family
__ preservation unit . | ]
Fund outreach services and 1 full- | Adult, children, and youth 324,740
. .| timepsychiatrist [ Y A
: Funds for the drug clozapine to be
Statewide | e e | Adult ] 536000
Total o i $1775415 |

State Hospital Review

Representatives of the State Hospital presented

several reports to the committee regarding popula-
tion changes, tribal commitments, the future role of
the State Hospital, priorities for admissions to the
State Hospital, the use of State Hospital savings at
the human service centers, and income problems
summarized as follows:

1. The population at the State Hospital has
decreased from 434 patients in March 1989 to
approximately 300 patients in September 1990.
The reductions were a result of services being
provided at the regional human service centers
rather than at the State Hospital because of the
availability of community service alternatives.
As additional community services are
developed, the State Hospital can change its
services to meet the needs of clients who cannot
be treated in community settings.

2. The State Hospital is experiencing significant
increases in tribal court commitments for
chemical dependency treatment while non-Na-
tive American admissions to the chemical de-
pendency unit have been decreasing. During
calendar year 1989, of 1,500 admissions to the
chemical dependency unit 35 percent were Na-
tive Americans compared to 15 percent during
previous years. The State Hospital informed the
committee it is working with the North Dakota
Attorney General to determine if the federal
government can provide some financial assis-
tance for treatment of Native Americans.

3. The future role of the facility is envisioned to be
providing specialized diagnostic treatment and
rehabilitative services for patients who cannot
be served in local community systems and as a
safety net for community systems. The reduc-
tion in population at the State Hospital has
resulted in several buildings no longer required
and the future use of the buildings needs to be
determined.

4. The State Hospital is reducing admissions and
redefining admission criteria as additional com-
munity services are developed. The State Hospi-
tal recommends the state shift the major service
focus and funding from the State Hospital to
regional human service centers and private
providers, and fully develop regional interven-
tion services, detoxification centers, and child
and adolescent services. The State Hospital has
reduced the number of nursing stations from 21
in seven buildings to 17 stations in five build-
ings which has assisted in meeting critical staff
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shortages, especially registered nurses. The
State Hospital plans to seek full Medicare cer-
tification for its facilities made possible by the
reduction in the number of clients and the trans-
fer of chemical dependency patients to
renovated buildings.

The State Hospital reported $1,581,287 was
transferred from its 1989-91 appropriation to
regional human service centers for community
mental health and addiction services including
funding for 33 positions. These funds were
available as a result of savings at the State
Hospital related to fewer patients.

. Revised State Hospital 1989-91 revenue es-

timates of $12.9 million will be $1.7 million less
than the $14.6 million originally projected. The
revenue shortfall is attributed to fewer
Medicare and Medicaid patients in certified
facilities. The revenue shortfall of $1.7 million
will be offset in part by savings in salaries and
wages expenditures with a projected net deficit
of $654,000. The Department of Human Ser-
vices plans to meet this deficit with moneys
made available by the August 1990 general fund
budget unallotment.

Private Service Providers

The committee conducted tours of mental health
and addiction facilities and received testimony from
private providers of services to the mentally ill and
chemically dependent regarding the service delivery
system in North Dakota. The following is a summary
of the concerns and needs expressed by private
providers:

1.

Cooperation of private and public, service
providers is necessary in the provision of ser-
vices for the chemically dependent and serious-
ly mentally ill.

Private providers should be involved in the
development of additional community services
for the mentally ill and chemically dependent.
Private providers object to additional program
evaluations because service providers are al-
ready evaluated by Medicare, licensing agen-
cies, internal reviews, and Joint Commission on
Accreditation of Health Care Organizations.
Increased funding for additional outpatient ser-
vices, social detoxification contracts, and short-
and long-term residential services for in-
dividuals with chemical dependency is needed.
Alternative state-operated, community-based
services may be developed that duplicate ser-
vices currently provided by private providers.



6. More structured 24-hour support services or
long-term residential treatment services for in-
dividuals with mental illness or chemical addic-
tion, including medication supervision, are
needed.

7. There is lack of available psychiatric services
and residential facilities.

8. Developmental disability providers may be able
to assist in providing services to the seriously
mentally 1ll.

Availability of Qualified Mental Health
and Addiction Professionals

The committee, as it toured facilities and heard
testimony from regional human service center direc-
tors, learned of the difficulty in recruiting and retain-
ing qualified mental health and addiction
professionals.

The committee then received testimony regarding
the availability of qualified professionals to meet the
needs of the human service centers, the State Hospi-
tal, and local private providers. The committee in-
vited representatives of the Board of Higher
Education to discuss the board’s programs and
policies in place affecting the availability of qualified
professionals. The committee learned the Board of
Higher Education is working with representatives of
the Department of Human Services to increase the
number of available qualified professionals.

The representatives of the Board of Higher Educa-
tion had the following suggestions to assist in in-
creasing the availability of qualified professionals:

1. Funding should be provided to allow existing
postsecondary education programs to use
telecommunications and other methods of ex-
tending on-campus programs to individuals
employed in the field.

2. Funding and other methods of encouraging col-
laboration between Jamestown College and the
State Hospital should be explored.

3. A statewide committee of faculty and human
service representatives should be established to
make plans and recommendations (to higher
education, human services, the legislature, and
others) in support of the committee’s concerns.

4. Funding for stipends to students and faculty/su-
pervisors should be provided to enhance North
Dakota internships, residencies, and other ex-
perimental components of existing programs.

5. Funding should be provided for the State Hospi-
tal and human service centers for staff training
and increased supervision of training experien-
ces.

6. The Western Interstate Commission for Higher
Education initiative in this area should be sup-
ported.

7. Regionally competitive salaries should be en-
couraged for mental health professionals and
technicians, both at entry-level and mid-career,
and career opportunities for mental health
professionals and technicians should be im-
proved.

The North Dakota State Mental Health Planning
Council’s committee on recruitment, employment,
and retention presented information regarding the
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availability of professionals and mental health dis-
ciplines in North Dakota summarized as follows:

1. Psychiatrists are in extremely short supply both
in North Dakota and nationally.

2. Psychologists, with a doctorate in psychology
and licensed in North Dakota, are in strong
demand by public and private agencies.

3. Social workers, particularly masters level social
workers with clinical training experience, are
difficult to recruit and retain in North Dakota.

4. Psychiatric nurses with clinical experience are
in short supply.

5. Counselors with a doctorate or master’s degree
are available but limited in their role in the
mental health service system.

6. Addiction counselors are as scarce as the other
mental health disciplines.

7. Occupational therapists are in short supply in
North Dakota’s mental health programs.

The State Mental Health Planning Council’s com-
mittee also listed five factors affecting the
availability of professionals:

1. Increases in the demand for and utilization of

mental health services.

2. Private and public competition for mental
health professionals.

3. A lack of training programs which are critical
for recruitment of mental health professionals.

4. Continued funding support is key to profes-
sional retention.

5. A need to link higher education with service
opportunities.

The committee received reports from the Depart-
ment of Human Services and the North Dakota Board
of Addiction Counselor Examiners regarding the
availability and licensing of addiction counselors on
Indian reservations in North Dakota. The committee
learned Indian Health Service requires counseling
personnel providing alcohol and drug services on the
reservation to meet state licensure requirements.
The Department of Human Services is working with
Indian addiction counselors to provide the necessary
educational training and internship experiences.
Also the committee learned the Board of Addiction
Counselor Examiners is considering changes to its
administrative rules on licensing to establish three
levels of licensure of addiction counselors with only
one level requiring counselors to have a bachelor’s
degree, to allow individuals meeting other states’
training requirements to provide counseling in North
Dakota, and to allow trainees to be paid to assist
individuals who cannot afford to train without pay.

A representative of the University of North Dakota
School of Medicine testified at the committee’s last
meeting that the Department of Human Services and
higher education representatives are reviewing the
availability of qualified mental health professionals
and have the following preliminary recommenda-
tions:

1. Begin providing more of the training of Univer-
sity of North Dakota psychiatric residents at the
State Hospital, utilizing the strengths and
resources of the State Hospital and the South
Central Human Service Center. Initially, State
Hospital and University of North Dakota facul-



ty members are developing a fourth year

residency elective in forensic psychiatry that

will be offered primarily at the State Hospital
with some work at the State Penitentiary.

2. Develop a model role and job description for
psychiatrists at the human service centers,
orient and familiarize center directors with
these materials, and implement a strategy that
will enable each center to recruit and retain at
least one full-time equivalent psychiatrist.

3. Develop an educational program that will:

a. Utilize interactive video telecommunica-
tions for education and clinical consultation
at the State Hospital, human service
centers, and other sites across the state.

b. Work cooperatively with the Human Ser-
vices/Board of Higher Education Mental
Health Committee and the State Mental
Health Planning Council to expand and im-
prove educational, recruitment, and reten-
tion efforts.

4. Establish a joint planning structure to oversee
implementation of shared projects and develop
long-range plans for sharing and improving the
training environment.

Indian Health Service Payments

The Department of Human Services presented
status reports at each committee meeting regarding
the status of payments made by Indian Health Ser-
vice for care provided Native Americans at the State
Hospital. Approximately $800,000 was appropriated
by Congress for the federal fiscal year beginning
October 1, 1989, for Indian Health Service payments
of the cost of care and treatment of Native Americans
at the State Hospital. The committee learned the
State Hospital plans to bill and collect from Indian
Health Service approximately $400,000 during the
fiscal year ending September 30, 1990. Originally,
Indian Health Service agreed to only make payments
for individuals committed to the State Hospital as a
result of a psychiatric condition. Indian Health Ser-
vice has, however, agreed to make payment for in-
dividuals whose primary diagnosis is a mental illness
even if they have some dependency problems as well.
The Department of Human Services is continuing to
attempt to obtain additional funding for individuals
primarily needing addiction services. At the last com-
mittee meeting the committee learned the State
Hospital had received $70,500 for Indian Health Ser-
vice payments for services through July 31, 1990,
with additional claims outstanding of approximately
$102,000.

Tour Groups

During the interim the Budget Committee on
Human Services functioned as a budget tour group
and visited the State Hospital, the Northwest Human
Service Center, the University of North Dakota - Wil-
liston, and local developmental disability and mental
illness provider facilities to hear institutional needs
for major improvements and problems institutions or
other facilities may be encountering during the inter-
im.
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The tour group minutes are available in the Legis-
lative Council office and will be submitted in report
form to the Appropriations Committees during the
1991 Legislative Assembly.

While at the State Hospital, the committee learned
the State Hospital is consolidating services into its
most functional buildings as the institution’s popula-
tion declines. This results in a reduction of staff time
previously spent on moving between buildings for
tests and other client services. The committee
learned the capital improvement needs of the State
Hospital total approximately $2.3 million and in-
clude the following:

1. Finishing the Lahaug building $457,000
basement to assist in centralizing
laboratory and record services
2. Improving energy management $150,000
3. Demolishing buildings $477,500
4. Repairing institutional roads $185,000
5. Completing asbestos removal $700,000

Recommendations and Conclusions

The committee considered but does not recom-
mend a bill draft that would have expanded the
definition of mental health professional to include a
counselor licensed under Chapter 43-47. The commit-
tee believes that consideration should be given by the
1991 Legislative Assembly to change the definition of
a mental health professional to allow certain coun-
selors to participate in the mental health commit-
ment process. The committee expects representatives
of the North Dakota Board of Counselor Examiners,
after further study and consideration, to submit ap-
propriate legislation during the 1991 Legislative As-
sembly.

The committee recommends House Concurrent
Resolution No. 3001 for a Legislative Council study
during the 1991-92 interim of alternative uses of the
State Hospital and a monitoring of the establishment
of community programs for the seriously mentally ill
and chemically dependent.

In addition, the committee recognizes adequate
community services for the mentally ill and chemi-
cally dependent have not been developed; however,
the committee supports the provision and continued
development of community services as an alternative
to the admission to the State Hospital to the extent
appropriate.

HUMAN SERVICE DELIVERY SYSTEM
STUDY

The committee and the Budget Committee on
Long-Term Care jointly studied the human service
delivery system and the details of the study are
contained in the report of the Budget Committee on
Long-Term Care. The committees recommend Senate
Bill No. 2033 encouraging voluntary establishment
of multicounty social service districts and appropriat-
ing $250,000 from the general fund for financial
incentives and costs of developing the districts.

ORGAN AND TISSUE TRANSPLANT STUDY
Senate Concurrent Resolution No. 4014 directed a
study, with private and public sector involvement, of
the governmental policy regarding organ and tissue



transplant policy setting and cost reimbursement.
Organ and tissue transplants are becoming a more
frequent procedure in the United States as medical
technology advances which increases survival rates,
the number of transplant recipients, and the number
of transplant centers in operation. For certain end-
stage organ and tissue diseases, transplantation is
the only treatment available. However, organ and
tissue transplants are limited both by the availability
of transplantable organs and tissues and the fiscal
resources available due to the high cost of transplant
procedures.

The resolution indicates that because several state
agencies and other associations are involved in
transplant policy decisions and financial reimburse-
ment for transplant procedures the need exists for a
coordination of efforts among the agencies and as-
sociations.

North Dakota Organ Donation Procedures

The committee reviewed organ donation proce-
dures in North Dakota. The 1989 Legislative Assemb-
ly passed Senate Bill No. 2055, which adopts the
Uniform Anatomical Gift Act. This Act establishes
procedures relating to the donation of organs as fol-
lows:

1. Establishes conditions and requirements

regarding how anatomical gifts may be made.

2. Establishes procedures by which an anatomical
gift may be revoked or objected to.

3. Authorizes a coroner or local health official to
remove organs or tissues under certain cir-
cumstances.

4. Prohibits the sale or purchase of anatomical
parts.

5. Provides for the coordination of procurement
and utilization of anatomical gifts by hospitals
and procurement organizations in the region.

6. Adopts the “required request” method relating
to organ procurement, that establishes proce-
dures for the request of next of kin for consent
to an anatomical gift if death of a patient occurs
or is deemed to be imminent in a hospital.

Any individual in North Dakota, 18 years or older,
may become an organ or tissue donor by completing
a document of gift. A document of gift is defined as a
card, statement attached to or imprinted on a motor
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vehicle operator’s license, a will, or any other writing
used to make an anatomical gift. Under current law,
a signed drivers license with a “donor” designation is
a valid document of gift. A donor may restrict the
parts donated by indicating so on the document of
gift; however, if a donor makes an anatomical gift of
a specific part and does not restrict donating other
parts, it is not a refusal to give other parts and a
family member may authorize additional anatomical
gifts after the donor’s death or a coroner or hospital
official may take additional parts under certain cir-
cumstances.

An organ donor is charged medical costs related to
the donor’s medical treatment up to the point at
which brain death of the donor is declared. Costs
incurred after brain death for the purposes of main-
taining and procuring the organs or tissues are
charged to a separate account which is later billed to
Medicare or an organ procurement organization.

Financial Assistance for Transplant
Procedures
The committee reviewed state agency and pro-
gram policies regarding transplantation reimburse-
ment as well as transplants covered by Medicare and
private health insurance companies in North Dakota.
Presented below are the state agencies that provide
reimbursement for eligible individuals for the follow-
ing transplant procedures:
1. Department of Human Services
Medicaid - heart, heart/lung, liver, kidney,
bone marrow, pancreas, and cornea
Crippled Children’s Services - cornea

2. Comprehensive Health Association of North
Dakota (CHAND) - heart, liver, kidney, bone
marrow, and others if approved specifically by
the CHAND Board

3. Public Employees Retirement System - heart,
heart/lung, lung, liver, kidney, bone marrow,
and cornea

4. Workers Compensation Bureau - heart,
heart/lung, and lung in law enforcement officers
and firemen

The committee learned that for fiscal year 1984

through fiscal year 1989 North Dakota state agencies
have paid for the following transplant procedures:



Agency Program Type of Transplant | Number Cost
Department of Human Services:
Medicaid Heart 1 $ 219,700
Liver/kidney 1 25,0001
Bone marrow 1 29,914
Kidney 4 89,152
Cornea 10 39,430
Crippled Children’s Services Bone marrow 1 14,000
Comprehensive Health Association Liver 1 88,978
of North Dakota Kidney 6 47674
Bone marrow 1 171,178
Cornea 1 4,278
Public Employees Retirement System 0 0
Workers Compensation Bureau Heart 2 717,000
Total 29 $1,446,3042
! Estimate.

2 Approximately $120,000 of this amount is from the state general fund.

The federal Medicare program provides organ
transplant coverage to persons over the age of 65,
individuals who have received disability coverage
under Social Security for at least 24 months, and
persons with end-stage renal disease (kidney). Organ
and tissue transplants covered by Medicare include
heart, kidney, cornea, bone marrow, and liver
transplants for Medicare-eligible children under the
age of 18 with certain end-stage liver disease.

Although most private insurance companies do
provide coverage for certain transplant procedures,
the actual health insurance contracts determine
which, if any, transplant procedures are covered
under private health insurance plans. Blue Cross
Blue Shield of North Dakota covers heart, heart/lung,
liver, bone marrow, pancreas, kidney, and cornea
transplants.

Cost of Transplants

The committee learned the range of average costs
of the various transplant procedures are as follows:

Liver transplant $135,000 - $238,000

Heart transplant $ 57,000 - $110,000
Pancreas transplant $ 30,000 - $ 40,000
Kidney transplant $ 25,000-$ 30,000

Cornea transplant $ 4,000-$% 7,000

Other States’ Reimbursement Systems

The committee reviewed other states’ reimburse-
ment systems for organ and tissue transplants and
received detailed reports on Oregon and Michigan
responses to organ transplant issues. The 1989
Oregon Legislative Assembly revised Oregon’s
Medicaid program to provide more basic health care
to a greater number of people. The Michigan Legisla-
ture, in 1986, established the Michigan transplant
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policy center which studies the societal issues related
to organ transplantation.

Considerations and Recommendations

In its study of transplantation issues, the commit-
tee considered the following:

1. The limited number of donor organs available.

2. The consistency of state government agencies
and programs in reimbursing for transplant
procedures.

3. The high cost of transplants which limits the
ability of the vast majority of North Dakotans
to have the financial resources available to pay
for a transplant.

4. The amount of regulation and control of health
care facilities establishing or expanding
transplant centers.

In an effort to assist in making more organs and
tissues available for transplants, the committee con-
sidered but does not recommend a bill draft that
would have established an alternative method by
which organs and tissues could be procured for
transplant—the “presumed consent” method. Cur-
rent North Dakota law mandates the “required re-
quest” method be used to assist in obtaining organs
and tissues for transplant. The “required request”
method requires hospitals to ask a decedent’s next of
kin, if the decedent is not a designated donor, to
consider organ or tissue donation. If the next of kin
consents to the donation, the hospital may take the
organs or tissues for transplant. The “presumed con-
sent” method would have provided that a hospital
could take organs or tissues for transplant without
the next of kin’s approval unless the decedent during
the decedent’s lifetime had requested not to be an
organ donor. Currently, Georgia, Florida, and
Michigan use the “presumed consent” method of
donation for corneas. Although these states’ statutes
are not as broad as the bill draft would have provided,



the statutes in Georgia, Florida, and Michigan have
been upheld by appellate courts in those states as a
legitimate exercise of legislative authority in the pur-
suit and preservation of public health.

In an effort to assist in providing that more North
Dakotans have the financial ability to pay for a
transplant if needed, the committee considered but
does not recommend a bill draft that would have
required health insurance contracts issued in the
state to provide coverage for nonexperimental
transplant procedures.

In order to regulate health facilities conducting
organ and tissue transplants in North Dakota, the
committee recommends Senate Bill No. 2030 that
requires any health care facility to receive Health
Council approval through the certificate of need pro-
gram before the facility establishes or expands an
organ or tissue transplant center in North Dakota.
However, the committee recognizes that if the 1991
Legislative Assembly approves a bill to repeal the
certificate of need program the Legislative Assembly
will not pass this bill.

Because state government has a number of agen-
cies and programs that provide reimbursement for
transplant procedures, the committee recommends
Senate Bill No. 2031 that establishes transplanta-
tion guidelines for state agencies and programs. The
committee’s intention is to provide consistent
transplant payment policies among North Dakota
state government agencies. The following is a sum-
mary of the key provisions of the bill:

1. Creates a legislative policy statement on organ
and tissue transplantation which supports non-
experimental organ and tissue transplants but,
because of the increasing costs of transplants,
provides that the state needs to develop a
transplant policy to guide the state’s effort in
this area. The Legislative Assembly authorizes
the State Health Council to develop, implement,
and oversee an organ and tissue transplant
policy in North Dakota.

2. Requires any special committee of the State
Health Council considering organ or tissue
transplantation issues to have as one of its
members a transplant recipient.

3. Provides the State Health Council with the fol-
lowing additional duties and responsibilities:

a. To establish and maintain a list of approved
transplant procedures for which state agen-
cies and programs may provide reimburse-
ment.

b. To establish the maximum amount that a
state agency, department, or bureau may
pay for each type of transplant procedure.

c. To designate transplant centers that are
eligible to receive reimbursement from
state agencies or programs for transplant
procedures.

d. To require designated transplant centers to
provide to the State Health Council infor-
mation and statistics regarding center pro-
cedures, staff, and outcomes.

e. To recommend the priority of funding
transplant procedures if an agency’s budget
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is not adequate to cover all obligated medi-
cal costs and services.

f. To monitor hospital and organ procurement
organization agreements regarding the
sharing of donated organs and tissues.

g. To promote increased organ and tissue
donations by conducting educational
programs and by developing recommenda-
tions for legislation.

h. To report biennially to a committee of the
Legislative Council on the status of organ
and tissue transplantation in North
Dakota.’

4. Requires that the following state agencies and
programs, which provide reimbursement for
transplants, must follow the transplant
guidelines established by the State Health

Council:
a. Department of Human Services.
- Medicaid program.

- Crippled Children’s Services.

b. Comprehensive Health Association of North
Dakota.

c. Public Employees Retirement System.

d. Workers Compensation Bureau.

Based on estimates made by the State Department
of Health and Consolidated Laboratories, the fiscal
impact of the recommended bills ranges from $48,780
per year to $385,758 per year depending on the extent
of research conducted on transplant issues and the
methods used for promotional and educational ac-
tivities. The $48,780 amount includes a .5 FTE posi-
tion to conduct transplantation studies for the State
Health Council and to carry out other Health Council
directives, a .25 FTE position to design and maintain
a system for collecting transplantation data, and a
.5 FTE health education coordinator position to over-
see the educational program and work with
Lifesource (an organ procurement organization in
Minnesota) to distribute transplantation informa-
tion. Costs may increase up to $385,758 if outside
consultants are needed for Health Council transplan-
tation studies and if transplantation promotional ac-
tivities are conducted through a private advertising
firm using billboards, radio, television, and
newspapers.

CHILD CARE STUDY

Senate Concurrent Resolution No. 4030 directed a
study of child care issues and needs, including the
feasibility and cost of providing child care support to
low income working families.

The resolution states a study is needed because
child care is important for the growth and develop-
ment of North Dakota’s children, for the strength and
well-being of North Dakota families, and for the
recruitment and retention of qualified employees for
North Dakota businesses.

Child care forums held throughout North Dakota
in October 1988 by the Department of Human Ser-
vices identified the following areas of concern relat-
ing to child care in North Dakota:

1. Assistance to low income families for child care

to enable these families to remain free of the
welfare system.



2. Latchkey children - early elementary aged
children who return home to empty houses after
school.

8. Accessible and affordable child care in preschool
facilities.

4. Care for special needs children, for example,
developmentally disabled, handicapped, and
those at risk to abuse.

5. Child care needs for dependents of college stu-
dents.

6. Child care needs for dependents of high school
students.

7. Adequate resources to provide child care and
preschool facility licensing and training for
providers.

8. Incentives for private employers to provide
child care services for their employees and for
child care providers to address startup and
renovation expenses to meet state minimum
standards.

Background

An estimate made by the Children’s Defense Fund,
a national nonprofit organization, indicates 61,000
children in North Dakota are five years old and
younger. State-licensed providers provide care for
approximately 20,000 children while 12 federal
Headstart programs in North Dakota provide ser-
vices to over 1,400 children for approximately four
hours per day. Latchkey programs provide care for
school-aged children during the hours before and
after school. Although a complete survey on the num-
ber of latchkey programs in North Dakota was not
available, latchkey programs in Bismarck/Mandan,
Fargo, Grand Forks, and Minot provide services to
749 children.

The committee reviewed legislation passed by the
1989 Legislative Assembly relating to child care and
current North Dakota law regulating child care
facilities and child care providers. In addition, the
committee reviewed federal programs relating to
child care including Headstart, child care food
programs, social services block grants, and the child
and dependent care tax credit.

The committee reviewed child care assistance
programs in North Dakota. Based on a study of
licensed child care providers conducted by the
Department of Human Services in November 1989,
the average cost of child care in North Dakota was
$12.85 per day, or based on a 21-working-day month
costs averaged $270 per month. The following child
care assistance programs are available from the state
through the Department of Human Services:

1. Recipients of aid to families with dependent
children (AFDC) are allowed to deduct from
other earnings prior to computing their AFDC
payment up to $200 per month for child care.

2. Recipients of AFDC in training programs
receive direct payments for child care of up to
$200 per month.
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3. Recipients of AFDC no longer eligible for AFDC
payments are eligible for up to 12 months of
child care assistance of up to $200 per month.

4. The refugee assistance program pays up to $200
per month for a refugee family’s child care ex-
penses for a maximum of 40 days while the
parents are seeking employment.

5. The prime time day care program provides child
care for children at risk while the parents are
attending counseling sessions or receiving
therapy.

6. The crossroads program provides child care for
children of adolescents while the adolescent is
attending high school or working toward a
general equivalency diploma.

Findings

The committee toured the Hilltop Day Care Center
at the State Hospital and the University Children’s
Center at the University of North Dakota. At the
Hilltop Day Care Center, the committee learned that
State Hospital employees receive preference for day
care services; however, the center offers services to
area residents also. The committee learned that the
University Children’s Center will be moving from its
current location in Bek Hall to a new facility to be
constructed soon, which will be financed in part from
student fees.

The committee learned the status of establishment
of a day care facility on the Capitol grounds by the
Director of Institutions. Although the 1989 Legisla-
tive Assembly appropriated $50,000 from the Capitol
building fund to remodel the basement of the state
office building for use as a child care facility, changes
in fire inspection requirements for child care facilities
restrict the establishment of a day care facility in
basements; therefore, the project has been delayed
until at least the 1991-93 biennium.

The committee reviewed the major provisions of
the Federal Family Support Act of 1988, relating to
child care, which are as follows:

1. That states provide child care to dependents of
welfare parents who participate in a job oppor-
tunities and basic skills program or accept ajob.

2. An authorization of $13 million for each of fiscal
years 1990 and 1991 for grants to states to
improve their child care licensing and registra-
tion requirements and procedures, and to
monitor child care provided to AFDC children.

3. That states, beginning April 1, 1990, guarantee
child care services for 12 months following the
month a family becomes ineligible for aid to
families with dependent children because of in-
creased earnings if the care is necessary for the
parents’ employment.

The committee learned that the Department of
Human Services did implement the child care re-
quirements included in the Act within the time limits
specified. The schedule below compares 1989-91
funding for the child care provisions of the Act to the
requested 1991-93 amounts.



Total Federal General Fund | Other Funds

JOBS CHILD CARE

1989-91 appropriation $2,466,552 $1,687,571 $ 647,897 $131,084

1991-93 budget request 5,029,548 3,649,233 1,140,330 239,985

Net increase $2,562,996 $1,961,662 $ 492,433 $108,901
TRANSITIONAL CHILD CARE

1989-91 appropriation $1,707,575 $1,187,573 $ 428,900 $ 91,102

1991-93 budget request 2,607,142 1,891,981 590,824 124,337

Net increase $ 899,567 $ 704,408 $ 161,924 $ 383,235

The committee received testimony from the
Department of Human Services regarding federal
child care legislation and the need for state-sup-
ported child care assistance for low income families.
Testimony was also received from child care
providers and child care consumers regarding the
need for child care assistance for college students and
the financial distress many child care providers are
experiencing.

Pending Federal Legislation

The committee, at each of its meetings, was
presented an update on the status of federal child
care legislation. Two child care proposals were being
considered by Congress during the 1989-91 bien-
nium. The first proposal was the Act for Better Child
Care passed by the Senate in June of 1989 and the
other was the Early Childhood Education and
Development Act of 1989 passed by the House in
October 1989.

The Act for Better Child Care provides funding to
families for child care services based on a sliding fee
scale and to the states to improve the quality and
availability of child care. The bill expands and makes
refundable the dependent care tax credit, expands
the earned income tax credit, and establishes a child
health insurance credit. In addition, the bill provides
for expanding the Headstart program and requires
states to establish child care standards.
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The Early Childhood Education and Development
Act provides funds to the states through Title XX
funding to expand Headstart and other early
childhood development programs including school-
related child care. The bill expands the earned in-
come tax credit and phases out the dependent care
tax credit for families with incomes in excess of
$70,000. In addition, the bill provides that any state
receiving Title XX funds for child care must offer a
child care certificate program and providers must
meet the state and local standards.

The latest action reported to the committee was
that the bills were in conference committee. (After the
final committee meeting, but prior to the Legislative
Council meeting, Congress passed child care legisla-
tion. The legislation establishes two child care block
grant programs that provide funding for child care
services to improve the availability and quality of
child care. The legislation also expands the earned
income tax credit, creates a supplemental tax credit
for newborns, and creates a child health care tax
credit.)

Conclusion
Because of significant changes that may result
from federal child care legislation and the uncertain-
ty of the outcome of that legislation, the committee
does not make any recommendations regarding its
study of child care.



BUDGET COMMITTEE ON LONG-TERM CARE

The Budget Committee on Long-Term Care was
assigned three study areas. Senate Concurrent
Resolution Nos. 4041 and 4073 and Section 31 of
House Bill No. 1001 directed a study of in-home and
community-based services for the elderly and dis-
abled. House Concurrent Resolution No. 3009
directed a study of the method of reimbursing proper-
ty costs for nursing home care. Senate Concurrent
Resolution No. 4047 directed a study of the state’s
implementation of changes required by recently
enacted federal Family Support and Medicare
Catastrophic Coverage Acts. In addition, the Budget
Committee on Long-Term Care and the Budget Com-
mittee on Human Services conducted a joint review
of alternatives for restructuring the human service
delivery system in North Dakota at the request of the
Legislative Council chairman.

Committee members were Senators Corliss
Mushik (Chairman), Clayton A. Lodoen, Donna
Nalewaja, Rolland W. Redlin, Larry J. Robinson,
Bryce Streibel, and Russell T. Thane and Repre-
sentatives Ronald A. Anderson, Judy L. DeMers,
Patricia DeMers, William G. Goetz, Brynhild
Haugland, Diane Larson, Rod Larson, Bruce Laugh-
lin, Clarence Martin, Dagne B. Olsen, Cathy Rydell,
Kit Scherber, W. C. Skjerven, and Gene Watne.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1990. The report was adopted
for submission to the 52nd Legislative Assembly.

STUDY OF IN-HOME AND
COMMUNITY-BASED SERVICES FOR THE
ELDERLY AND DISABLED

Senate Concurrent Resolution Nos. 4041 and 4073
and Section 31 of House Bill No. 1001 directed a
study of the delivery of in-home and community-
based services including exploring alternative
methods to make services more affordable, monitor-
ing payments made by the Department of Human
Services through the service payments to the elderly
and disabled (SPED) and long-term care programs,
and the impact of providing exemptions to minimum
wage and hour standards for individuals providing
services.

The reasons cited for the study include that the
state is providing significant state resources for the
SPED and long-term care programs; cost-effective,
affordable in-home and community support services
assist in reducing premature admissions to long-term
care facilities; and the case mix rate equalization
long-term care reimbursement program, beginning
on January 1, 1990, needs to be monitored so that any
necessary changes can be presented to the 1991
Legislative Assembly.

1989-91 Biennium Appropriations

Following is a summary of the adjusted 1989-91
appropriation for the SPED program:
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Total General
Description Funds Fund
Q989-91 appropriation | $5,937,800 | $5,637,800
Less: December 1989 (1,670,000) (1,670,000)
budget reduction
Plus August 1990 785,000 785,000
budget unallotment
Total 1989-91 adjusted | $5,052,800 | $4,752,800
budget

In addition, a total of $3,208,959 was appropriated
for the Medicaid waiver program for in-home and
community-based services for the 1989-91 biennium,
including $1,008,175 from the general fund.

Department of Human Services’ Status
Reports

The committee received Department of Human
Services’ status reports on the SPED and Medicaid
waiver programs at each meeting. The committee
learned that under the current Medicaid waiver pro-
gram the number of participants is capped for each
federal fiscal year; at 514 for fiscal year 1990 and 560
for fiscal year 1991. This ceiling limits access to the
program as the maximum number of participants
each year cannot be exceeded regardless of the length
of individual participation in the program.

In addition, the committee learned that because of
higher than expected demand for services and fund-
ing reductions individuals are placed on a waiting list
for services or in a “SPED program pool.” The Depart-
ment of Human Services is working with an in-home
and community-based service task force to study the
most efficient and effective way for eligible persons
in the “SPED program pool” to access services. Cur-
rently individuals exit the SPED program pool based
on the longest waiting period. The representatives of
the Department of Human Services said options for
prioritizing how persons exit the SPED program pool
include:

1. Highest priority to clients at greatest risk of

nursing home admission;

2. A high priority to residents of nursing homes
that could be discharged with available in-home
and community-based services; and

3. Lowest priority to a person whose needs may be
best met in a nursing home.

As a result of testimony from personnel of the
Department of Human Services in December 1989
regarding proposed budget reductions as a result of
the tax referrals, the committee requested the chair-
man of the Legislative Council to urge the Depart-
ment of Human Services, in making budget
reductions resulting from the referrals, to attempt to
reduce the impact of the proposed reductions on per-
sons served by the SPED program and vulnerable
children. At the time of the request the department
had planned to reduce the SPED program by $3 mil-



lion. As a result of an Attorney General’s opinion that
allowed the Governor to use $1,330,000 from the
budget stabilization fund for this program, the reduc-
tion was changed to $1,670,000.

Department of Human Services’
Recommendations
The study resolutions assigned to the committee
regarding in-home and community-based services re-
quired the committee to consider a number of points
and the Department of Human Services’ response to
those areas are as follows:

1. The government payment of indirect costs of
in-home and community-based services - The
department recommends the state not pay these
costs and suggests any additional available
funds be used to provide in-home and com-
munity-based services to additional low income
elderly and disabled persons.

2. Reducing administrative costs by greater
utilization of clients and their relatives in the
management and supervision of services - The
department has reduced case management con-
tacts, documents the availability of family mem-
bers to provide services, and attempts to not
provide services family members are able to
provide.

3. Feasibility of using long-term care facility per-
sonnel for providing in-home and community-
based services - The department reported
currently long-term care facility personnel may
deliver in-home and community-based services
but long-term care facilities have difficulty
recruiting and maintaining the paraprofes-
sional staff who provide the service. Also, the
long-term care facilities provide health care
while the emphasis of in-home and community-
based services is the provision of social services.

4. The need for and feasibility of providing exemp-
tions to minimum wage and hour standards to
persons providing companionship, family home
care, and personal care services - The depart-
ment said the current process and minimum
wage and hour standard exemptions are effec-
tive and prefers changes not be made affecting
the self-employment status of individuals
providing contract services.

5. Preadmission assessments of individuals prior
to nursing care facility admission - The depart-
ment supports informing persons of in-home
and community-based services to postpone or
prevent institutionalization and said the cur-
rent structure of assessing the needs of persons
applying for nursing care does not appear to be
effective in avoiding or delaying admissions.
The department said senior service centers
could provide information on available in-home
and community-based services but the workers
at the centers may not have the necessary train-
ing to assist clients in making service choices.

6. Case management - The department recom-
mends the following:

a. Establishment of a case management
delivery system that makes maximum use
of the informal network (parents, family,
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friends, neighbors), for meeting the ongoing
case management activities and needs of
clients.

b. Provision of incentives within case manage-
ment for coordination leading to greater
utilization of the informal network.

c. Establishment of a short-term or crisis case
management component to allow private
pay individuals to purchase case manage-
ment as needed.

d. Provision of manageable caseloads for case
managers.

Other Testimony

The North Dakota Long-Term Care Association
testified regarding preadmission assessments of in-
dividuals accessing nursing care facilities and the use
of employees of facilities to provide in-home and
community-based services. The Long-Term Care As-
sociation recommended repeal of the state law requir-
ing preadmission assessments contained in North
Dakota Century Code Chapter 50-24.3.

The Long-Term Care Association surveyed nurs-
ing home personnel conducting preadmission assess-
ments and those individuals made the following
observations:

1. Only two percent of persons seeking nursing

home placements select community alterna-
tives.

2. Experience shows that when families make an
application for a nursing home admission, it is
only after months and sometimes years of
providing care for the individual.

3. Preadmission assessment, as it is currently
being administered, is occurring too late in the
caregiving process.

4. Preadmission assessment is not effective as a
gatekeeper service.

5. As service options are not available due to fund-
ing constraints, some people are informed of
services which are not available.

The committee also received a report from the
North Dakota Association for Home Health Services
regarding a survey of home health agencies. There
are currently 35 home health agencies in North
Dakota providing a range of home health services
with approximately 56 percent of the care paid for by
medical assistance and 31 percent paid for by
patients. Association concerns included that the
reimbursement for services provided is not adequate
in some cases, reimbursement levels result in low
wages and high employee turnover, and the large
amount of staff training required for home health
providers by the federal government.

Representatives of organizations representing in-
dividuals with head injuries, Alzheimer’s disease,
and other disabilities testified on the need for in-
home and community-based services to assist these
individuals to remain in their homes rather than in
nursing care facilities.

The committee reviewed the licensure of home
health agencies in North Dakota. The Department of
Health and Consolidated Laboratories has the
responsibility to license home health agencies and
requires agencies to provide certain services includ-



ing skilled nursing and at least one other therapeutic
service; to maintain adequate documentation that
qualified personnel are available to provide services;
and to ensure that all home health aides are properly
trained and function under adequate supervision of
either a supervising physician or registered profes-
sional nurse. The committee also received informa-
tion regarding the location of and services provided
by North Dakota home health agencies.

The committee reviewed wage and hour standards
for home care and companionship services. Under
federal and state law, a person employed to provide
companionship services for individuals who are un-
able to care for themselves is exempt from wage and
hour standards if the work does not require and is not
performed by trained personnel and general
household work does not exceed 20 percent of the
total weekly hours worked. North Dakota law ex-
empts from any wage and hour standards established
by the State Labor Commissioner companionship
services of up to eight hours with respect to services
provided between the hours of 10:00 p.m. and
9:00 a.m. Family home care and companionship ser-
vices are specifically exempt from any overtime
premium established by the State Labor Commis-
sioner.

Representatives of the North Dakota County So-
cial Service Directors Association testified that the
preadmission assessment function needs to occur at
a much earlier time in the lives of the elderly or
disabled person to be beneficial and the current
process is not resulting in persons accessing in-home
and community-based services. The County Direc-
tors Association recommended that funds used for
preadmission assessments be used to fund in-home
and community-based services to make services
available on a more timely basis.

Recommendations

Although the committee is not recommending any
bills on this subject, the committee expressed support
for any legislation, if introduced in the 1991 Legisla-
tive Assembly, to repeal the preadmission assessment
program and the committee encourages the Depart-
ment of Human Services through senior agencies and
senior centers to provide information on in-home and
community-based services.

LONG-TERM CARE PROPERTY COST
REIMBURSEMENT STUDY

House Concurrent Resolution No. 3009 directed a
study of the current and alternative methods of reim-
bursing property costs in reimbursement rates for
nursing home care including reviewing methods used
in other states which would eliminate consideration
of actual interest and depreciation costs.

The study was requested because the property cost
reimbursement component was not reviewed during
the establishment of the case mix reimbursement
system. Because the case mix system requires rate
equalization between private and public payors,
should the property cost reimbursement not reflect
facilities’ costs there is no opportunity for facilities to
recapture those costs. Also representatives of the
facilities believe the limitations on property cost
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reimbursement are no longer necessary and create a
financial hardship on some facilities.

Case Mix Reimbursement

The 1987 Legislative Assembly passed legislation
requiring the establishment of a prospective case mix
Medicaid reimbursement system for long-term care
facilities under which rates are established based on
the condition and needs of the residents and private
pay patients must be charged the same amount as
that charged Medicaid patients. The committee
received periodic reports from the Department of
Human Services regarding the establishment of the
case mix reimbursement system summarized as fol-
lows:

1. As a result of the December 1989 tax referrals,
funding for the case mix reimbursement system
was reduced by a total of $936,000 from the
general fund, with corresponding reductions in
federal and county funds of $2,429,000 for a
total Medicaid funding reduction for case mix
reimbursement of $3,365,000. These reductions
consisted of reducing the cost containment ef-
ficiency incentive from a maximum of $2.60 per
resident per day to $1.85 per resident per day;
the elimination of the operating margin com-
ponent which was based on three percent of
direct care related costs; and reducing the case
mix phasein for facilities with costs exceeding
limitations.

2. A total of 39,125 classification reviews were
completed through August 1990, with 60 clas-
sifications appealed. Of the 60 appeals, 20 clas-
sification determinations were affirmed, 27
changed, and 13 determinations reviewed and
slightly modified with no resulting change in
classification.

3. A Case Mix Advisory Committee established to
review the implementation of the case mix reim-
bursement system has not found any significant
problems or findings to date regarding the im-
plementation of the program and plans no
recommended changes to the 1991 Legislative
Assembly.

4. The Department of Human Services has re-
quested, in its original 1991-93 budget. request,
funds to restore the cost containment efficiency
incentive at a maximum of $2.60 per resident
per day at a total cost of $962,000 and funds to
restore the operating margin component at
three percent of direct care related costs at a
total cost of $2,660,000 for a total of $3,622,000,
with approximately $841,000 from the state
general fund.

Property Cost Review

The committee received information on the cur-
rent property cost reimbursement method which
provides for interest and depreciation reimburse-
ment to a facility based on the cost of the facility,
limited to the lowest of fair market value, current
reproduction cost of the facility, or the previous
owner’s depreciation basis.

The committee found the following regarding
property cost reimbursement:



1. The Department of Human Services pays ap-
proximately $6 million per year, through the
Medicaid program, for property-related costs of
nursing care facilities which represents ap-
proximately 11.5 percent of the total costs of
long-term care.

2. The daily per diem property rate ranges from
47 cents per day to $16.11 per day with an
average property rate of $4.17 per day.

3. The Department of Human Services believes
the current property cost reimbursement sys-
tem needs to be reviewed, and any new system
selected should ensure the continued viability
of the nursing home industry, discourage un-
nelcessary facility sales, and be fiscally accept-
able.

4. Case mix legislation mandated that the Depart-
ment of Human Services establish rules to dis-
courage the sale of nursing homes.

5. Depreciation is limited to the previous owner’s
cost in an effort to limit nursing home costs for
private and public pay patients.

6. Anew property cost reimbursement system will
likely require an increase in property payments
to facilities.

The committee reviewed property cost reimburse-
ment methods in other states’ Medicaid systems
which review included the following points:

1. Several states continue to reimburse property
costs based on depreciation over the estimated
useful life of the facility and on actual interest
costs.

2. Several states including Minnesota, Idaho,
Colorado, Connecticut, Florida, and Illinois
reimburse property costs based on a rental pay-
ment system.

3. The methods of determining the rental payment
varies from state to state, is usually adjusted for
inflation, and typically attempts to provide a
return on investment for the facility’s owner.

In addition, the committee learned the average
occupancy rate for nursing care facilities in North
Dakota for August 1989 was 95.3 percent compared
to 95.8 percent for all facilities in September 1983.

Testimony
Representatives of the Long-Term Care Associa-
tion testified on the need for a property cost reimbur-
sement study and presented the following prioritized
listing of reimbursement needs of the long-term care
industry:

1. Restoration of the operating margin component
of the case mix reimbursement system and cost
containment efficiency incentives.

2. Implementation of a fair rental reimbursement
system for property costs.

3. Full funding for leased facilities and for
facilities that have changed ownership.

4. Areturn on investment.

5. Deletion of the recapture of depreciation
provisions.

In addition, the Long-Term Care Association

presented information on the costs of upgrading
physical plants of nursing care facilities to meet the
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requirements of the Omnibus Budget Reconciliation
Act of 1987 which requires physical plant and person-
nel changes to upgrade intermediate care facilities to
meet nursing facility standards. The association es-
timated the cost to upgrade the physical plant of 32
intermediate care facilities in North Dakota at
$20,285,000.

The Department of Health and Consolidated
Laboratories testified on the procedures for upgrad-
ing physical plant facilities pursuant to these re-
quirements. The committee learned the department
has required facilities to present a plan for upgrading
by October 1, 1990, with completion of any required
construction at a later negotiated date. Physical plant
changes required include doorways, safety systems,
and ventilation systems.

Other nursing care providers and facility owners
testified on the needs of their facilities regarding
property cost reimbursement. A facility owner that
leases a facility to a nursing care provider objected
because the Department of Human Services does not
recognize increased lease costs to allow owners an
adequate rate of return on the property. The commit-
tee learned the Benedictine Health Care System
recently purchased six facilities from Beverly
Enterprises and its interest and depreciation reim-
bursement is limited to the previous owners’ basis.
The Benedictine Health Care System estimated it
will lose approximately $930,000 per year in reim-
bursement as a result. Representatives of the
Benedictine Health Care System asked that the com-
mittee provide relief from this limitation by a change
in state law.

Optional Supplementation and General
Assistance Payments for Basic Care Facilities

The committee as a part of its study of long-term
care facilities learned the Department of Human
Services eliminated state matching for the remainder
of the 1989-91 biennium for county general assis-
tance and optional supplementations for individuals
residing in basic care facilities effective January 1,
1990, with a general fund budget reduction of $1.7
million. The original 1989-91 appropriation was
$2.3 million from the general fund.

At its last meeting the committee was advised that
the Department of Human Services allocated an ad-
ditional $300,000 from the August 1990 general fund
budget unallotment allocation to restore payments
for optional supplementation and general assistance
matching for individuals in basic care facilities begin-
ning January 1, 1991, at 25 percent of the counties’
costs. The committee learned the Department of
Human Services does not plan to request funding for
this program for the 1991-93 biennium.

Licensing of basic care facilities was transferred
from the Department of Human Services to the State
Department of Health and Consolidated
Laboratories by the 1989 Legislative Assembly.
Licensing is now required for facilities to operate as
a basic care facility while previously licensing was
permissive.

The committee received testimony from basic care
providers regarding the need for state matching
funding of county optional supplementation and
general assistance payments for basic care residents.



Several providers said as a result of the elimination
of funding by the Department of Human Services
several counties have frozen reimbursement rates
and some counties will not pay for any new residents
entering basic care facilities.

Recommendations

The committee recommends House Bill No. 1031
changing property cost reimbursement for rate years
beginning on or after January 1, 1991, requiring in-
terest and depreciation to be reimbursed based on a
facility’s actual cost resulting from a good faith arms
length purchase agreement with the property basis
limited to the lowest of purchase price, current
reproduction costs, or fair market value, without
regard to the previous owner’s basis.

The Department of Human Services estimated the
fiscal impact of the bill, as amended, to be $1.6 mil-
lion for the 1991-93 biennium, of which $410,000 is
from the general fund. The estimate is based on the
costs related to the six facilities purchased by the
Benedictine Health Care System.

The committee also recommends Senate Bill
No. 2032 providing a deficiency appropriation for the
1989-91 biennium to the Department of Human Ser-
vices for state matching of county optional sup-
plementation and general assistance payments for
individuals in basic care facilities for the period
August 1990 through June 1991 in the amount of
$481,000 from the general fund. This amount, along
with the $300,000 made available from the
department’s August 1990 general fund budget unal-
lotment, provides sufficient funds for the state
matching of these payments for the last 11 months of
the 1989-91 biennium.

In addition, the committee recommends that the
state support matching general assistance and op-
tional supplementation payments for individuals in
basic care facilities at a 50 percent level during the
1991-93 biennium and that the Legislative Council
study during the 1991-92 interim the desirability of
the establishment of a state basic care program in-
cluding the definition of services to be provided and
state, county, and federal financial responsibilities.

The committee also considered a bill draft that
would have assisted the state in receiving federal
Medicaid funds for personal care services provided in
basic care facilities. The bill draft would have re-
quired counties to pay the entire nonfederal share of
any Medicaid funds received for personal care ser-
vices in basic care facilities. The committee found
that even though it may be desirable to pursue
Medicaid funding of personal care services it is un-
likely the funding will be available and a bill draft is
not necessary to obtain the funding. Therefore the
committee does not recommend the bill draft.

In addition, the committee recommends the 1991
Legislative Assembly include in the Department of
Human Services’ 1991-93 appropriation for long-
term care reimbursement, funding for cost contain-
ment efficiency incentives at a maximum of $2.60 per
patient day and an operating margin component of
three percent of direct care costs.
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MONITORING IMPLEMENTATION OF THE
FAMILY SUPPORT AND MEDICARE
CATASTROPHIC COVERAGE ACTS
Background
Senate Concurrent Resolution No. 4047 directed a
study of the state’s system of delivering human ser-
vices in light of the recently enacted federal Family
Support and Medicare Catastrophic Coverage Acts.
The resolution states the most efficient, effective, and
responsible method of delivering public assistance to
low income families and individuals must be deter-
mined and the financial and other impacts of these
Acts need to be studied. Public assistance includes
integrating or coordinating educational, job training,
economic development, employment, financial assis-
tance, housing, and health care programs.

Family Support Act of 1988
The following is a summary of the major provisions
of the Family Support Act of 1988:

1. Job opportunities in basic skills (JOBS)
training program - Created to ensure that
needy families with children obtain the educa-
tion, training, and employment that will help
them avoid long-term welfare dependence.

States must implement the program by Oc-
tober 1, 1990, and by October 1, 1992, must
establish a JOBS program in every political
subdivision, unless the state demonstrates
that it is infeasible or unnecessary to do so.
States must develop a plan describing how
the state will satisfy requirements concern-
ing coordination with the private sector.
Staves must require participation in JOBS
activities by all nonexempt welfare
recipients (the parent or custodial relative
of a child under age three is exempt).
States may require a parent caring for a
child under age six to participate no more
than 20 hours per week.

States must require custodial parents
under age 20 who have not completed high
school or its equivalent to participate in
educational activities on a full-time basis.
States must spend at least 55 percent of
their JOBS funds on target groups of in-
dividuals who are likely to become long-
term welfare recipients. Target groups
include families in which the custodial
parent is under age 24 and families who
have received assistance for more than 36 of
the preceding 60 months.

States must guarantee child care if such
care is required for a welfare parent to par-
ticipate in JOBS activities and child care
must meet applicable state and local stand-
ards.

For fiscal years 1990 and 1991 $13 million
is authorized for states to improve their
child care licensing and registration re-
quirements and to monitor child care
provided AFDC children. States are re-
quired to provide 10 percent matching
funds.



2. Child support enforcement.

— Requires, by July 1, 1990, automatic with-
holding of child support from an absent
parent’s paycheck.

— Requires, for welfare families, that the first
$50 of a monthly child support payment by
the absent parent be passed on to the cus-
todial parent without being counted as in-
come for determining eligibility.

3. Transitional child care, transitional

Medicaid, and AFDC changes.

— Transitional child care - Requires (as of
April 1, 1990) states to guarantee child care
services for 12 months following the month
a family becomes ineligible for public assis-
tance.

— Transitional Medicaid coverage - Requires
continued Medicaid coverage for 12 months
for families who received AFDC benefits but
have become ineligible because of increased
employment hours or earnings. This
provision sunsets on September 30, 1998.

— Unemployed parent coverage - Requires
states to operate an AFDC program for two-
parent families (AFDC-UP) to provide
AFDC and Medicaid benefits to im-
poverished two-parent families in which the
principal wage earner is unemployed.

4. Financing.

— Creates a capped federal entitlement (not
subject to appropriations) of up to $600 mil-
lion in fiscal year 1989; $800 million in fis-
cal year 1990; $1 billion in fiscal years 1991,
1992, and 1993. Federal matching is 90 per-
cent (up to the state’s fiscal 1987 allocation
for the work incentive (WIN) program) and
nonadministrative personnel costs for staff
working in the JOBS program are matched
at the greater of 60 percent or the state’s
Medicaid match rate. Administrative ex-
penses are matched at 50 percent.

Medicare Catastrophic Coverage Act of 1988

The Act would have increased the Medicare

benefits, limited client liability for deductibles and
copayments to a set amount each year, increased
home health services coverage, increased respite care
coverage, and provided prescription drugs with un-
limited annual coverage after deductibles. These
provisions were repealed by Congress in 1989 as were
the additional Medicare premiums and income tax
liability that would have paid for the provisions.

The Act requires significant changes to the state

Medicaid program that were not repealed, sum-
marized as follows:

1. State buy in of Medicare premiums. States’
Medicaid programs are required to pay for the
cost-sharing requirements (premiums, copay-
ments, and deductibles) of all Medicare-eligible
populations with incomes below the federal
poverty level. Previously the state has paid
Medicare premiums for the aged and disabled
under the SSI-Medicare program for in-
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dividuals without sufficient work experience to
qualify for Medicare benefits. The mandate will
be implemented on a phasein schedule begin-
ning with up to 85 percent of poverty level in
1989, 90 percent in 1990, 95 percent in 1991,
and 100 percent in 1992.

. Pregnant women and children. The Act re-

quires state programs to extend Medicaid
coverage to pregnant women and to children, up
to age one, with family incomes below the
federal poverty level. Pregnant women are
eligible to receive pregnancy-related services
while eligible children must receive all benefits
included in the state Medicaid plan and
provided to cash assistance recipients. This
coverage was expanded by Congress in 1989 to
cover pregnant women and children up to age
six at 133 percent of poverty level.

3. Long-term care program.

a. Spousal impoverishment - The Act allows
an individual whose spouse is in a nursing
home to be allowed to retain more income,
thus lessening the impact of Medicaid
“spend down” requirements that would
otherwise impoverish an elderly couple.
The Act also allows the noninstitutionalized
spouse to retain more resources by providing
that all resources held by either or both
spouses are considered available equally to
both spouses, excluding the couple’s house
and personal goods, at the beginning of insti-
tutionalization. The state must provide an
assessment of the couple’s joint assets at the
beginning of institutionalization. The mini-
mum level of resources to be retained by a
noninstitutionalized spouse is $12,000, but
a state can raise that minimum to any level
up to the federal limit of $60,000. (North
Dakota currently has a $25,000 resource
exemption.)

b. Asset disqualifying provision - The Act
changes the disqualifying transfer
provision for determining Medicaid
eligibility. Individuals can now transfer
property and after 30 months become
eligible for long-term care services funded
by Medicaid. Previously transfers made two
years prior to application were disqualified
and transfers made more than two years
and up to five years prior to application
could be considered disqualifying if the
department could prove it was done to be-
come Medicaid eligible.

Comparison of 1989-91 Biennium

Appropriations and Requested Amounts for

1991-93 Biennium

Family Support Act

The following is a comparison of the funding of the
major provisions of the Act for the 1989-91 biennium
and the requested amounts for the 1991-93 biennium:



Total Federal General Fund | Other Funds
JOBS PROGRAM
(Includes Transportation)
1989-91 biennium appropriation $ 1,175,002 $ 999,320 $ 88,571 $ 87,111
1991-93 biennium preliminary 5,035,896 2,997,030 774,566 1,264,300
request
Net increase $ 3,860,894 $ 1,997,710 $ 685,995 $ 1,177,189
JOBS CHILD CARE
1989-91 biennium appropriation $ 2,466,552 $ 1,687,571 $ 647,897 $ 131,084
1991-93 biennium preliminary 5,029,548 3,649,233 1,140,330 239,985
request
Net increase $ 2,662,996 $ 1,961,662 $ 492433 $ 108,901
TRANSITIONAL CHILD CARE
1989-91 biennium appropriation $ 1,707,575 $ 1,187,573 $ 428,900 $ 91,102
1991-93 biennium preliminary 2,607,142 1,891,981 590,824 124,337
request |
Net increase $ 899,567 $ 704,408 $ 161,924 $ 33,235
TRANSITIONAL MEDICAID
BENEFITS
1989-91 biennium appropriation $ 2,148,914 $ 1,503,209 $ 595,477 $ 50,228
1991-93 biennium prliminary 6,287,479 4,562,848 1,489,747 234,884
request
Net increase $ 4,138,565 $ 3,059,639 $ 894270 $ 184,656
UNEMPLOYED
PARENT PROGRAM
1989-91 biennium appropriation $ 1,600,793 $ 1,119,787 $ 396,797 $ 84,209
1991-93 biennium preliminary 5,252,520 3,811,775 1,190,250 250,495
request
Net increase $ 3,651,727 $ 2,691,988 $ 793,453 $ 166,286
Total 1989-91 apropriation $ 9,098,836 $ 6,497,460 $ 2,157,642 $ 443,734
Total 1991-93 preliminary request 24,212,585 16,912,867 5,185,717 2,114,001
Net increase $15,113,749 $10,415,417 $ 3,028,075 $ 1,670,267
Medicare Catastrophic Coverage Act General
The following is a comparison of the funding of the Bi . 'Iéotatl g‘un] d
major provisions of the Medicare Catastrophic lennium os
Coverage Act for the 1989-91 biennium and the re- 1989-91 projection | $1,724,253 | $449,457
quested amounts for the 1991-93 biennium: e~ 2
1. State buy in of Medicare premiums - imple- 1991-93 request 2,962,848 | 701,593
mented September 1, 1990. Increase $1,238,595 | $252,136

This provision provides that individuals, at or
below 95 percent of the poverty level for 1991
and 100 percent for 1992, are eligible to have
their Medicare premiums, coinsurance, and de-
ductibles paid by the Medicaid program. The
following is a summary of the funding com-

parison:
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The original appropriation for the 1989-91 bien-
nium was $4,437,019, of which $1,210,760 was
from the general fund. The estimate was revised
to reflect a lower number of qualified Medicare
beneficiaries, lower than estimated premiums,



and a delayed implementation date from July
1989 to September 1990.

2. Expanded Medicaid coverage for pregnant
women and children under six years of age
up to 133 percent of income poverty level - im-
plemented April 1, 1990. The following is a
summary of the funding comparison:

General
Fund
Biennium Total Cost| Share
1989-91 appropriation |$ 2,732,999% $§ 758,088
1991-93 request 13,832,845 3,277,4%
Increase $11,099,846 | $2,519,313

*In addition, due to expanded coverage man-
dated effective April 1, 1990, a total addition of
$9,094,091 is required for 1989-91, of which
$2,431,245 is from the general fund.

Department of Human Services’ Progress
Reports

The committee received progress reports from the
Department of Human Services on the implementa-
tion of the provisions of the Family Support and
Medicare Catastrophic Coverage Acts at each of its
meetings. The committee at its last meeting received
the following information on the program’s status:

1. The job opportunities in basic skills (JOBS)
training program was implemented on April 1,
1990. The program is currently on a voluntary
participation basis, although mandatory par-
ticipation may be required to ensure that
55 percent of JOBS funds are spent on in-
dividuals in the target groups who are likely to
become long-term welfare recipients.

2. The Department of Human Services contracted
with Job Service North Dakota for the training
and employment-related activities with 1,041
adults receiving education under the program
in July 1990.

3. The case management component was imple-
mented on July 1, 1990, by contracting with the
Office of Intergovernmental Assistance to pro-
vide case management services through the
community action agency self-reliance pro-
gram. At the request of the committee the chair-
man of the Legislative Council urged the
Department of Human Services to continue
development of the mandated welfare reform
JOBS program utilizing a cooperative approach
including the county social service agencies, Job
Service North Dakota, and the community ac-
tion agencies self-reliance program.

4. The transitional child care provisions were im-
plemented on April 1, 1990, and provide for a
partial payment of day care expenses for a
period up to 12 months after a household loses
AFDC eligibility due to an increased earned
income.

5. The unemployed parent provision expanding
coverage under the AFDC program was imple-
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mented on October 1, 1990, and will provide for
payment of AFDC payments to families meeting
AFDC-eligibility criteria where the children are
considered deprived due to the unemployment
or underemployment of the parents. It is an-
ticipated approximately 455 eligible families
will qualify for this provision.

6. Regarding the implementation of the Medicare
Catastrophic Coverage Act, congressional ac-
tion in 1989 expanded the mandatory coverage
for pregnant women and children. The original
Act had mandated coverage for pregnant
women and children up to the age of one at
100 percent of the federal poverty level begin-
ning dJuly 1, 1990. Congress expanded the
coverage of this provision to pregnant women
and children up to the age of six with incomes
up to 133 percent of the poverty level.

Aid to Families with Dependent Children
Program

The committee also received information on the
preliminary budget and caseload information regard-
ing the AFDC program for the 1991-93 biennium. The
Department of Human Services original budget re-
quest for the AFDC program for the 1991-93 bien-
nium includes a five percent payment increase for
each year of the biennium with a total program cost
of $56.5 million, of which $11 million is from the
general fund, compared to an appropriation for the
1989-91 biennium of $52.1 million of which
$11.7 million is from the general fund. The reduction
in general fund participation in the program is due
to an increased federal financial participation rate for
the next biennium and increased child support enfor-
cement collections. Federal financial participation is
estimated to increase from 70 percent in 1991, to
72.75 percent in 1992, and to range from 73.18 per-
cent to 74.04 percent in 1993.

The committee also received information compar-
ing actual AFDC payment increases to cost-of-living
increases for the period July 1980 through July 1990.
Actual AFDC payments increased during the period
by approximately 20.6 percent compared to an in-
creased cost of living for the same period of 54.3 per-
cent.

Recommendations

To reduce the gap between AFDC payment in-
creases and cost-of-living increases, the committee
recommends the 1991 Legislative Assembly consider
funding increases in AFDC payment levels in excess
of the five percent annual increases requested by the
Department of Human Services in its 1991-93 budget
request, to the extent funds are available.

In addition, because of the significant changes to
human service programs and related financial im-
pacts, the committee recommends House Concurrent
Resolution No. 3002 directing the Legislative Council
to monitor the implementation of the Family Support
and Medicare Catastrophic Coverage Acts during the
1991-92 interim.



OTHER AREAS

In September 1990 several committee members
accompanied the northeastern budget tour group as
it toured the State Developmental Center in Grafton.
Please refer to the report of the Budget Section
regarding the tour group. The tour group minutes are
available in the Legislative Council office and will be
submitted in report form to the Appropriations Com-
mittees during the 1991 Legislative Assembly.

HUMAN SERVICE DELIVERY SYSTEM
STUDY

The Budget Committee on Long-Term Care and
the Budget Committee on Human Services conducted
a joint review of alternatives for restructuring the
human service delivery system in North Dakota at
the request of the Legislative Council chairman. The
committees met jointly during December 1989 after
the December 5, 1989, tax referrals and received
information regarding the impact on human service
programs of the budget reductions resulting from the
tax referrals.

Department of Human Services’ Budget
Reductions

The committees received information on the
Department of Human Services’ general fund budget
reductions made as a result of the December 5, 1989,
tax referrals. The following is a summary of the
budget reductions made to the Department of Human
Services’ 1989-91 appropriation which totaled
$775.1 million, of which $235.9 million was from the
general fund:

Original general fund budget $19,567,892
reduction .

Less use of budget stabilization fund| (4,599,892)

Original general fund budget $14,968,000
reduction

Less August 1990 two percent (4,717,484)
unallotment

Net general fund budget reduction $10,255,016

Review of Other States’ Human Service
Delivery Systems

The committees received a report entitled “An
Overview of Social Services, Responsibilities,
Programs, and Funding in North Dakota, Minnesota,
Montana, South Dakota, and Iowa.” The report in-
cludes information and comparisons on the delivery
of social services in these states, including informa-
tion on social service budgets, operational structures,
caseloads, staffing, and per capita costs.

The committees found all the states reviewed have
a social service director appointed by the Governor,
all except Minnesota have a Social Services Advisory
Board, and all have regional facilities or institutions
under the social service agency. In addition, all of the
states reviewed have county welfare offices, although
South Dakota has county offices staffed by state
employees. In Montana 12 of the 56 counties have
state-administered offices.
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Department of Human Services’
Recommendations

The committees received the Department of
Human Services’ recommendations regarding the
delivery of human services which are summarized as
follows:

1. Eight regional human service centers should
continue to provide a core of basic “essential”
services, with four or five of the centers provid-
ing one or more additional specialized services.

2. The department supports a social service
delivery system which includes county-ad-
ministered programs as its core. Legislation
should be introduced to encourage two or more
counties to join together in the administration
and delivery of social services. A master plan
should be developed by the counties and associa-
tion of county agencies and officials to help draw
clusters of counties together.

3. The Legislative Assembly should provide
statutory and budgetary flexibility to allow the
State Developmental Center and the State
Hospital, as they continue to reduce their resi-
dent and patient census, to seek actively to
market their services and other capabilities to
local and interstate markets. Also the depart-
ment should be given clear budgetary flexibility
to transfer State Hospital positions and fiscal
resources to human service centers.

4. The department should develop a comprehen-
sive quality assurance system which includes
standards for client, patient, and staff safety, for
credentials of service delivery staff, to measure
accomplishment of organization goals and ob-
jectives, to measure management quality and
procedures, and to measure client/patient ser-
vice results.

5. Locally controlled case management services
for children and adolescents at risk of out-of-
home placement should be expanded to cover
the whole state.

6. The central office of the department should be
equipped to carry on a formalized and con-
tinuous strategic planning process on a com-
prehensive basis.

7. The central office should also be specifically
authorized by statute to work with the Educa-
tional Telecommunications Advisory Council
and other public and private entities to develop
a strategy for department and county social
service utilization, beginning in the 1993-95
biennium, of interactive telecommunications
technology.

8. The department must comprehensively ad-
dress, during the 1991-93 biennium, a means of
reducing the stress and tendency to err which
are growing in the economic assistance
eligibility determination system. The depart-
ment should be specifically authorized by the
Legislative Assembly to set and enforce
eligibility determination caseload standards.

9. The Legislative Assembly and other parties
must begin to address the complex social and
fiscal policy issues raised by the ever-increasing



share of the department’s budget being devoted
to the Medicaid and AFDC program budgets.

County Social Services Time Study

The committees reviewed the results of a county
social services time study conducted for the month of
May 1990 which are summarized as follows:

1. A total of 420.85 FTE social service positions
were studied, providing a total of 76,287 hours
of service and activity time during the month of
May 1990 with 61 percent of the hours spent for
the provision of client-related services and
39 percent for nonclient-related services.

2. Services were provided to a total of 13,250 in-
dividuals with 70 percent in the category of
children, adults, and families with ap-
proximately 30 percent of the services provided
to the aged.

3. County social services spent a total of $930,000
on social services (35.7 percent of the total),
$902,000 (34.6 percent of the total) on economic
assistance administration, and $774,000
(29.7 percent of the total) on grants and con-
tracts.

4. Total county employees during the month of
May 1990 were 813, including 420.85 for social
services, 87.44 for administration, 24.9 for child
support, and 279.81 for economic assistance.

In addition, the time study information includes
summary statistics for each county including infor-
mation on full-time equivalent employees, hours of
services, unduplicated number of clients, and expen-
ditures by county by type of service including client
demographic information regarding clients served.

Proposals and Observations Regarding
Current Delivery System
Observations made by the committees and chan-
ges to the current human service delivery system
considered by them are summarized as follows:

Department of Human Services issues

1. Interactive telecommunications - The Depart-
ment of Human Services suggested it be
provided membership on the Educational
Telecommunications Council created in North
Dakota Century Code Chapter 15-65, but does
not plan to request funding of interactive
telecommunications during the 1991-93 bien-
nium.

2. Quality assurance - The Department of Human
Services plans in its 1991-93 budget to continue
current quality assurance efforts and to request
an additional $460,000 for a comprehensive
quality management and attitude training pro-
gram.

3. Communications and public information func-
tion - The Department of Human Services plans
inits 1991-93 budget request to seek to continue
its public information efforts but does not plan
to request an increase for this purpose during
the 1991-93 biennium. However, if the function
is expanded the department suggests it be done
at a cost of approximately $112,000, to fund one
additional staff person with related travel and
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opergting expenses and $22,000 for a substan-
tial increase in the size and distribution of the
department’s Case and Counsel magazine.

Shared county social services issues

1.

Currently there are significant voluntary ef-
forts between counties to share social work staff
supervision, including the merging of county
social service agencies under a single director.
County social service consolidation efforts to
date include:

Year
Functions
Counties Consolidated Were
for Social Services Consolidated

Billings, Golden Valley 1935
Bowman, Slope 1942
McHenry, Pierce 1971
McLean, Mercer, Sheridan 1974
LaMoure, Ransom 1974
Williams, McKenzie 1982
Foster, Eddy, Wells 1989

. The state should use a technical assistance ap-

proach and create technical assistance teams
providing information as well as assistance to
counties to develop additional shared coopera-
tive ventures.

. Financial incentives should be provided coun-

ties for planning and creating fiscal efficiency
and improved delivery by way of mergers of
administrators, offices, or social work staff.
Legal agreements should be entered into be-
tween the various counties and the Department
of Human Services, spelling out the fiscal incen-
tives and long-term commitments.

The state should encourage, assist, or promote
incentives to the counties for consolidation,
rather than require the merger of smaller coun-
ties. Larger social service units may not neces-
sarily be more efficient.

The state needs to make it easier for counties to
share workers and develop methods of pur-
chase, service, or sharing of positions between
human service centers and county social service
boards for a cost-effective method of providing
specialized services to rural areas.

County social services issues

1.

The state needs to be assured of quality in
county social service programs to improve the
counties’ effectiveness and efficiency.

Economic assistance delivery services should be
available as close to the clients as possible with
adequately trained staff.

. The state should review and evaluate the neces-

sity for continuing current rules which have a
significant workload impact on eligibility deter-
mination workers.



4. Social service staff need to be able to respond
locally to emergency needs, especially in the
areas of child abuse and abused women.

Mental health issues

1. Alocal additional mill levy should be permitted
or mandated to be administered by multicounty
social service agencies for new or enhanced
mental health services.

2. The essential future role of the Department of

Human Services should be as a
facilitator/regulator and not a provider of men-
tal health services.

3. Human service center advisory boards should
be strengthened to include actual budget control
for human service councils.

4. A complete continuum of services for the men-
tally ill needs to be developed.

Multicounty Social Service District Formation

The committees reviewed North Dakota Century
Code Chapter 50-01.1 which allows the consolidation
of county agencies into multicounty social service
districts. This chapter was enacted in 1971 and has
not been used to date to establish a multicounty social
service district. The committee considered options for
statutory changes to encourage the establishment of
multicounty social service districts on a voluntary
basis including the following provisions:

1. Appropriate funds to encourage the creation of
multicounty social service districts with finan-
cial incentives.

2. Limit financial incentives to a fixed number of

years.

Change the size of the governing board.
Change the membership of the governing board
to require a county commissioner from each
county.

The committee learned of the following concerns
regarding the formation of multicounty social service
districts:

1. If a single social service district office is estab-
lished, it could deny client access to programs
and services, and it could require additional
outreach functions, increased building or rental
costs, and increased travel cost to counties to
cover the enlarged district.

2. Multicounty social service districts may become
too large.

3. The budgeting process should be clearly defined
to set deadlines to ensure that county budgets
are able to be completed timely.

4. The appropriation should be sufficient to pro-
vide funds for all the counties that may be
interested in such a consolidation.

5. Although counties currently are sharing ser-
vices, a multicounty social service district has
not been established.

6. Counties are concerned that this may be viewed
as an interim step for complete state assump-
tion of social service provision.

W

Recommendations
The committees recommend Senate Bill No. 2033
amending North Dakota Century Code Chapter
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50-01.1 to encourage the voluntary establishment of
multicounty social service districts with the following
provisions:

1. Appropriates $250,000 from the general fund to
encourage the creation of multicounty social
service districts with financial incentives to be
based upon achieved economies of scale, ad-
herence to caseload standards for economic as-
gistance and social service functions, reduced
administrative costs, specialized qualifications
of staff, and quality of services provided.

2. Limits financial incentives to a six-year period,
phased out during the last three years of that
period.

3. Changes the governing board membership from
seven, nine, or 11 members to up to 15 members
with members appointed to three-year terms
with a maximum of three consecutive three-
year terms.

4. Provides that members of the governing board
are to be selected from each participating coun-
ty based on the ratio that county’s population
bears to the total population of a multicounty
district with each county represented on the
board by at least one county commissioner.

The committees recommend the $250,000 general
fund appropriation contained in Senate Bill No. 2033
for financial incentives and costs of formation of a
multicounty district be made available to encourage
the creation of multicounty social service districts
with consideration given to alternatives including the
following:

1. A reduced share of county financial participa-
tion and payments made under Chapter 50-
24.1, “medical assistance for needy persons,”
e.g., from 15 percent of the nonfederal share to
10 percent of the nonfederal share.

2. Reimbursement for 100 percent of the salary,
fringe benefits, training, and travel costs of the
district director.

3. Reimbursement for all or a percentage of the
staff development and training costs incurred
by the district.

4. Reimbursement for 50 percent of the nonfederal
share of salaries paid and fringe benefits
provided to eligibility staff.

5. Reimbursement for 15 percent of the nonfederal
share of costs of administration for which the
federal share is available.

6. Reimbursement for 100 percent of the compen-
sation and per diem paid to members of the
governing board.

7. Reimbursement for 100 percent of the cost of
investigating reports of suspected child abuse
and neglect.

8. State financial participation in the licensure
and regulation of child care and foster care
homes and facilities.

In addition, the committees support the introduc-
tion of a bill by the Department of Human Services
during the 1991 Legislative Assembly providing
departmental membership on the Educational
Telecommunications Council established in North
Dakota Century Code Chapter 15-65.



EDUCATION FINANCE COMMITTEE

The Education Finance Committee was assigned
three studies. House Bill No. 1002 directed a study of
education finance issues, including the issues of ade-
quate funding for school districts, inequities in the
distribution of transportation aid to schools, local
effort in support of schools, and other funding sources
available to schools including revenues from federal
programs and energy taxes. It also required the in-
terim committee to review the operation and effect of
laws passed during the 1989 legislative session af-
fecting the county superintendents of schools, ending
balances of school districts, reorganization of school
districts, educational telecommunications, testing,
and nonaccreditation of schools. Senate Concurrent
Resolution No. 4001 directed a study of in lieu of
property tax payments to school districts; school dis-
trict revenues derived from oil, gas, and coal taxes;
and other payments to school districts other than
from the state to determine whether to include these
funds as local resources when measuring school dis-
trict contributions to the foundation program. Senate
Concurrent Resolution No. 4002 directed a study of
various factors in addition to property wealth which
could be used in the education finance formula to
equalize educational opportunities for students. Be-
cause these issues are interrelated, the committee
consolidated the studies into one study of school
finance issues. North Dakota Century Code (NDCC)
Section 15-59-05.2 directs the Department of Public
Instruction to report to a Legislative Council interim
Education Committee on the status of interagency
agreements for the provision of education and related
services to handicapped students, and the chairman
of the Legislative Council directed the Education
Finance Committee to receive reports on pilot
projects that integrate handicapped children into
regular education classrooms. House Bill No. 1507
(1989) directed that reports on the restructuring of
school district boundaries and the number of interim
school districts be made to the Legislative Council
interim Education Committee.

House Bill No. 1002 recommended that three
professional educators serve on the committee. The
Legislative Council selected one educator from a
small school district, one from a medium school dis-
trict, and one from a large school district.
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Committee members were Senators Dan
Wogsland (Chairman), Bonnie Heinrich, Jerome
Kelsh, Karen K. Krebsbach, Evan E. Lips, Don
Moore, David O’Connell, and Curtis N. Peterson;
Representatives Ole Aarsvold, Quentin E.
Christman, Moine R. Gates, Ronald E. Gunsch,
Lyle L. Hanson, Bob O’Shea, Douglas G. Payne, Or-
ville Schindler, and Gerry L. Wilkie; and Citizen
Members Donald W. Brintnell, Frank N. Fischer, and
Dale T. Gilje.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1990. The report was adopted
for submission to the 52nd Legislative Assembly.

SCHOOL FINANCE STUDIES

The four significant sources for the payment of
state financial aid to public school districts in North
Dakota are the state foundation aid program, tuition
apportionment payments, transportation program,
and special education reimbursements.

Foundation Aid Program and Tuition
Apportionment Payments

The foundation aid formula utilizes three major
components to derive the amount of state payments
made to school districts. The first compenent is the
per-pupil-based state payment. In addition to the
per-pupil-based state payment, schools receive a per-
pupil payment from the state tuition trust fund. This
fund consists of the net proceeds from all fines for
violations of state laws and the interest and income
from the state common schools permanent trust fund.
The Office of Management and Budget certifies to the
Superintendent of Public Instruction the amount in
the state tuition trust fund on the third Monday in
February, April, August, October, and December of
each year. The superintendent then apportions the
money in the fund among all school districts in the
state, in proportion to the number of children of
school age residing in each school district. Total per-
pupil payments from the 1976-77 school year through
the 1990-91 school year are illustrated by the follow-
ing table:



Foundation Payment |Tuition Apportionment| Total State Payment
1976-77 $ 690 $ 47 $ 737
197/7-78 775 47 822
1978-79 850 53 903
1979-80 903 80 983
1980-81 970 106 1,076
1981-82 1,425 98 1,523
1982-83 1,3531 158 1,511
1983-84 1,400 176 1,576
1984-85 1,350 202 1,552
—
1985-86 1,425 209 1,634
1986-87 1,3802 216 1,579
1987-88 1,400 215 1,615
1988-89 1,3853 206 1,541
1989-90 1,4114 199 1,610
1990-91 1,4955 2006 1,695

IThe 1981 Legislative Assembly provided for a $1,591 per-pupil foundation aid payment. The appropriation
necessary to fund this payment was made in anticipation of certain oil extraction tax revenues that were

not received by the state.

%Senate Bill No. 2904 (1986), passed during the special session, retroactively reduced the educational
support per pupil from $1,455 to $1,370 for the second year of the 1985-87 biennium.

3The 1987 Legislative Assembly provided for a $1,412 per-pupil foundation aid payment. This amount was
reduced as a result of an executive ordered two percent general fund reduction and referral of the cable

television tax.

“The 1989 Legislative Assembly provided for a $1,525 per-pupil foundation aid payment. This amount was
reduced as a result of the referral of tax increase measures.

SEstimated payment. The 1989 Legislative Assembly provided for a $1,545 per-pupil foundation aid
payment. This amount was reduced to $1,431 as a result of the referral of tax increase measures and
increased to $1,495 as a result of the Governor’s two percent unallotment.

Estimated payment.

The second major component of the foundation aid
formula is the use of weighting factors. School dis-
tricts are entitled to a certain weighting factor for
each pupil in the school district, based on the enroll-
ment in the school district and whether it is an
elementary or high school district. The weighting
factors, which generally favor schools with lower
enrollments and higher per-pupil costs, were in-
cluded in the original foundation aid program for-
mula to account for the fiscal burden suffered by
those school districts. The weighting factors are also
higher for students attending high schools. The num-
ber of students in a district multiplied by the ap-
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propriate weighting factor, multiplied by the founda-
tion aid base payment equals the gross entitlement
of the school district from the state foundation aid
program. A summary of the current weighting fac-
tors, the actual cost of education ratios dating back
to the 1976-77 school year, and the five-year average
cost of education ratios for the school years 1984-85
through 1988-89 are contained in a table at the end
of this report.

After a school district’s gross entitlement of foun-
dation aid is established, the third major component
of the foundation aid formula—property equaliza-
tion—is applied. For the 1989-90 school year, a 21-



mill “equalization factor” was multiplied times the
net assessed and equalized valuation of real property
in each school district. The “equalization factor” is
increased to 22 mills for each school year after the
1989-90 school year. The intent of this equalization
factor is to make state educational funds available for
redistribution to school districts that have relatively
low property valuations. The underlying assumption
is that a school district with a high property valuation
is in a better position to raise a portion of its total cost
of education locally than a district with a low property
valuation. The gross entitlement, less the amount
determined by use of the equalization factor, equals
the net state foundation aid payment. After the 1990-
91 school year, the amount that the unobligated
balance of a school district’s interim fund exceeds
75 percent of the preceding year’s general fund ex-
penditures, plus $20,000, will be subtracted from a
school district’s state foundation aid payment.

Transportation Program

State transportation aid is paid to school districts
according to the number of miles traveled and the size
of schoolbus operated. Transportation payments for
the 1989-91 biennium are 25 cents per mile for
vehicles having the capacity to carry nine or fewer
students and 68 cents per mile for vehicles having the
capacity to carry 10 or more. In addition, school
districts receive 25 cents per day for each student
who lives outside city limits and is transported on a
bus with a capacity of 10 or more students. School
districts that arrange for transportation within the
incorporated limits of a city within which a school is
located receive 12.5 cents per student per one-way
trip. Transportation payments for the 1987-89 bien-
nium were 35.5 cents per mile for schoolbuses with a
capacity of nine or fewer students and 72 cents per
mile for schoolbuses with a capacity of 10 or more.
Transportation payments for the 1985-87 biennium
were 38 cents per mile for schoolbuses with a capacity
of nine or fewer students and 76 cents per mile for
schoolbuses with a capacity of 10 or more. For both
the 1987-89 and 1985-87 bienniums, the per-pupil
payment was 19 cents per day and the in-city
transportation payment was 9.5 cents per student
per one-way trip.

The transportation formula has been criticized
because transportation is funded at a much higher
level than regular or special education. State
transportation aid has, over the years, steadily in-
creased as a percentage of all transportation costs
incurred by school districts. For the 1974-75 school
year, total transportation costs were $10,594,437 and
state transportation aid amounted to $5,592,617
(52.8 percent). During the 1981-82 school year, total
transportation costs were $23,112,963 and state
transportation aid amounted to $17,523,956 (75.8
percent). Total transportation costs for the 1988-89
school year were $23,588,900 and state transporta-
tion aid payments amounted to $18,538,652
(78.6 percent). The state funds approximately 50 per-
cent of the cost of regular education and 29 percent
of the cost of special education.

The transportation formula has also been
criticized because of the disparity in the percentage
of transportation costs reimbursed to school districts.
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In general, rural school districts with fewer students
and long routes receive the highest ratio of state aid
to actual costs. Many such districts receive state aid
in excess of 100 percent of their actual costs. The
largest school districts with large student popula-
tions and relatively short bus routes receive the
lowest ratio of state aid to actual transportation costs.
These districts typically receive state aid in amounts
varying from 40 to 75 percent of their transportation
costs. The 1989 Legislative Assembly, in an effort to
reduce this disparity, increased the per-pupil pay-
ments and decreased the mileage payments.

Special Education Reimbursements

School districts are statutorily required to provide
special education programs for handicapped
children, but are not required to provide special
education programs for gifted children. School dis-
tricts that make expenditures for the special educa-
tion of exceptional (handicapped or gifted) children
are entitled to receive state reimbursements. The
method used to reimburse school districts is based on
the number and qualifications of full-time special
education instructors employed by a school district.
School districts are reimbursed on an annual flat
grant basis for the cost of specific education personnel
employed to deliver education services to exceptional
children.

Equalization

The foundation aid formula’s mill equalization fac-
tor has been criticized for not adequately equalizing
educational opportunities. In addition to raising the
mill equalization factor to increase the local level of
support required of school districts with high proper-
ty valuations, it has also been suggested that the
formula equalize other sources of revenues to school
districts. For example, some school districts derive
revenues from the coal severance tax, the tax on the
production of oil and gas, and the tax on coal conver-
sion facilities and some school districts receive
federal educational funds to replace taxes lost due to
the presence of federal property that is not subject to
state or local taxation. Because the federal property
is not taxable, the mill equalization factor is not
applied to that property, thereby reducing the
amount that is subtracted from the foundation aid
payment in those districts. In addition, those districts
also receive federal educational aid. It has been sug-
gested that factors in addition to property wealth,
such as the taxable income of the residents in a school
district, be used in the education finance formula to
measure a school district’s local ability to support
education. Other states use factors such as taxable
income, assessed valuation of personal property,
valuation of public utilities, motor vehicle license
receipts, value of farm products, number of employed
workers, and sales taxes to measure local ability to
support schools.

Mineral Tax Sources

Mineral tax sources of revenue for school districts
are the oil and gas gross production tax, the privilege
tax on coal conversion facilities, and the coal
severance tax.



Portions of the revenues from all three mineral
taxes are apportioned to school districts. With respect
to the oil and gas gross production tax, NDCC Section
57-51-15(3) provides:

Thirty-five percent of all revenues allocated

to any county must be apportioned by the county

treasurer no less than quarterly to school dis-

tricts within the county on the average daily
attendance distribution basis, as certified to
him by the county superintendent of schools.

North Dakota Century Code Section 57-62-02(2)
requires 35 percent of the proceeds of the coal
severance tax to be deposited in the state coal
development fund for apportionment to coal-produc-
ing counties. In turn, 30 percent of the money each
county receives from this source must be apportioned
to school districts within the county, on an average
daily membership basis or to school districts in ad-
joining counties, when a portion of those school
districts’ land has been certified as eligible to share
county funds.

North Dakota Century Code Section 57-60-14 allo-
cates 35 percent of the funds received from the
privilege tax on coal conversion facilities in each
county to that county. Section 57-60-15 requires
30 percent of all funds received by a county from the
privilege tax on coal conversion facilities to be appor-
tioned to individual school districts on an average
daily membership basis.

Federal Impact Aid Program

The federal impact aid program is designed to
compensate school districts having federal installa-
tions or students from such installations. Those dis-
tricts have increased school enrollments as a result
of the federal activity and less property tax moneys
because the federal property is tax exempt.

The federal payments will not be made to school
districts if the state makes less aid available to the
district because it is eligible for federal aid than the
district would receive if it were not eligible for federal
aid, unless the state has a program to equalize expen-
ditures among its school districts. North Dakota does
not equalize these federal payments. A state that
qualifies to take federal payments into account may
do so only to the proportion that the local revenues of
a school district covered under the equalization part
of a state aid program are to that school district’s total
local revenues for education.

According to federal law, a state’s program for
funding education is equalized if the state meets an
expenditure disparity standard or a wealth
neutrality test, or exceptional circumstances exist. To
meet the disparity standard, the disparity in the
amount of current revenue expenditures per pupil,
for free public education among the school districts
in the state, cannot exceed 25 percent. The expendi-
ture disparity test measures the variation in current
expenditures per pupil for operation and main-
tenance among school districts. Under the test, two
categories of special cost differentials are removed—
special education costs and costs associated with
sparsity or density of population. After those costs are
removed, the test requires all school districts to be
listed from high to low in terms of current expendi-
tures per student. The top and bottom five percent of
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students are removed from the test range. If the
disparity in current expenditures per pupil is no more
than 25 percent of pupils in the test range, the pro-
gram qualifies as an equalized program.

To meet the wealth neutrality test, no less than
85 percent of the total state, intermediate, and local
revenues for all school districts must be revenues
that are not derived from any wealth advantage that
a school district may have over any other school
district. State and local revenues available under a
state school finance equalization program are wealth
neutral, to the extent that each school district
receives the same number of dollars per pupil for the
same tax effort and is allowed to spend the same
amount per pupil as any other school district in the
state under the program. Tax revenues in excess of
those determined to be equally available to all school
districts are not wealth neutral. North Dakota does
not meet either one of these tests.

A state program can also take federal impact aid
into consideration if the United States Secretary of
Education determines that the state has exceptional
circumstances.

In the past, the foundation aid formula has taken
federal impact aid payments into consideration. In
1973 the Legislative Assembly enacted Senate Bill
No. 2026, which provided that in determining the
foundation aid due each school district, the “amount
in dollars of the state group rate for Title 1 of Public
Law 81-874, 81st Congress, represented by the 21-
mill county equalization levy in the determination of
the state group rate multiplied times the number of
students for whom the district received Public
Law 81-874 payments” would be subtracted. In 1979
this provision was amended to provide that the
amount of federal impact aid funds deducted could
not exceed the limits imposed by federal regulations
adopted pursuant to Public Law 81-874, Section 5(d).
The provision authorizing these payments to be
deducted was also repealed by the 1979 Legislative
Assembly, effective July 1, 1980.

Impact of Selected 1989 Legislation

County Superintendents of Schools

House Bill No. 1640 will change the office of the
county superintendent of schools from an elected
position to an appointed position effective January 1,
1993. The presidents of school district boards within
the county must select a candidate for the position of
county superintendent of schools subject to approval
by the board of county commissioners. Counties with
fewer than 1,000 students in grades kindergarten
through 12 must combine with another county or
counties to employ jointly a county superintendent of
schools, unless exempted by the Superintendent of
Public Instruction. If each county’s board of county
commissioners cannot agree to share a county super-
intendent of schools, the Superintendent of Public
Instruction may require a county to participate in a
plan jointly employing a county superintendent of
schools. County commissioners must submit to the
school boards in the county biennial plans describing
the amount and quality of educational services to be
provided by the county superintendent of schools.
The provisions of the bill requiring a county superin-



tendent to be selected and requiring counties to share
a county superintendent of schools are effective on
July 1, 1992.

The executive board of the County Superinten-
dents Association established three ad hoc commit-
tees to assist with the implementation of House Bill
No. 1640. The association conducted a needs assess-
ment survey in each county. Each county superinten-
dent was required to develop a list of current
activities. The association held meetings across the
state to receive information and to compile the list of
activities. Based on the list, the association will select
indicators of quality educational services and try to
establish procedures for implementing these in-
dicators. A final draft will be prepared after com-
ments from various education organizations and the
North Dakota Association of Counties, and a plan will
be adopted by the association. The plan will then be
submitted to the Superintendent of Public Instruc-
tion to be used statewide when reviewing and approv-
ing the biennial plans required by House Bill
No. 1640.

Ending Balances of School Districts

House Bill No. 1614 will reduce a school district’s
foundation aid payment by the amount that the un-
obligated balance of the district’s interim fund, on the
preceding June 30, is in excess of the amount
authorized by law. School districts may not have an
interim fund in excess of three-fourths of the current
annual appropriation for all purposes other than debt
retirement and appropriations financed for bond
sources plus $20,000. This bill becomes effective on
June 30, 1991. A representative of the Superinten-
dent of Public Instruction testified that the June 30,
1989, ending fund balances totaled $13.2 million less
than on June 30, 1988, which is a reduction of ap-
proximately 10 percent. The June 30, 1989, ending
general fund balances for all school districts totaled
$108 million.

Educational Telecommunications

House Bill No. 1041 changed the membership of
the Educational Broadcasting Council, changed the
name of the Educational Broadcasting Council to the
Educational Telecommunications Council, and
broadened the council’s focus from television and
radio to telecommunications. The council is required
to direct the implementation of compatible telecom-
munication systems and develop a comprehensive
written plan for the development of telecommun-
ications in the state.

House Bill No. 1002 transferred $1,160,492 from
the state school construction fund to the Superinten-
dent of Public Instruction for the administration of
the state school construction fund, transitionary
telecommunications projects, public and educational
broadcasting services, matching funds for purchas-
ing a public television transmitter to serve south
central North Dakota, and for telecommunications
grants and developing and implementing a plan for
a statewide system of interactive telecommunica-
tions. In addition, $1,900,000 is to be used for
developing a statewide telecommunications system.
The bill authorized the Educational Telecommunica-
tions Council to require school districts to provide up
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to 25 percent in matching funds to receive a telecom-
munications grant. In developing and implementing
a plan for a statewide system of interactive telecom-
munications, the Educational Telecommunications
Council is required to solicit grants to be used in
conjunction with moneys appropriated for telecom-
munications.

Senate Bill No. 2003 appropriated $700,000 to the
State Board of Higher Education for telecommunica-
tions. This money, and any other money that becomes
available for telecommunications or technology-re-
lated programs, can only be spent by the board after
consultation with the Educational Telecommunica-
tions Council.

In addition to the council’s directive to develop a
comprehensive written plan for the development of
educational telecommunications in North Dakota,
the council is charged with the duty of carrying on a
continuing study related to needs, resources, and
facilities which are available and may be required to
establish educational telecommunication programs
and systems throughout the entire state. The council
created three subcommittees—the technology com-
mittee, the needs assessment committee, and the
funding committee. The technology committee is
studying alternative technologies in relation to the
overall plan to provide the council with an inventory
of technology in use or being considered and to make
recommendations based on this research. The needs
assessment committee developed a mission state-
ment for the council which is to use telecommunica-
tions to improve quality of education for all students
and to provide access to facilities and services or both,
to meet the needs of agriculture, industry, govern-
ment, health, labor, business, and other interests.
The funding committee has been assigned the task of
keeping track of alternative means of funding for
technology. The council is working on a statewide
plan and has hired a consulting firm to assist in that
endeavor.

The State Board of Higher Education is working
toward the development of educational telecom-
munications, including interactive video classrooms,
at the state’s colleges and universities. A repre-
sentative of the board testified that the board was
working closely with other governmental entities, the
private sector, and elementary and secondary schools
to create an integrated, statewide telecommunica-
tions plan. An example of this is the rural health
project, sponsored by the United States Department
of Agriculture. The project is a joint effort by the
North Dakota State University Extension Service
Center and the University of North Dakota Center
for Rural Health to inform people about careers as
health professionals in rural hospitals.

The goal of the state’s colleges was to offer classes
through a video system by the fall term of 1990.
Funds provided by Senate Bill No. 2003, together
with federal funds, will be used to reach from seven
to 10 sites the ﬁrst year.

The State Board of Higher Education has used
$35,000 of the funding from Senate Bill No. 2003 to
support the Educational Telecommunications Coun-
cil in its efforts to create a plan for both local and
statewide uses of educational telecommunications
and $6,375 to enroll all of its campuses in the Western



Cooperative for Telecommunications sponsored by
the Western Interstate Commission for Higher
Education. Valley City State University will spend
$23,663 from Senate Bill No. 2003 plus some of its
institutional funds to develop training in the use and
maintenance of educational technologies. Sixty
thousand dollars was removed from the telecom-
munications line item as a result of budget cuts. The
remaining funds will be used to purchase equipment
and communications time to support the video net-
work.

Testing

House Bill No. 1002 appropriated $402,228 to the
Superintendent of Public Instruction for implemen-
tation of a systematic statewide testing program.
This money is being used to conduct testing
workshops and test students in order to help schools
in a school improvement process. The Superinten-
dent of Public Instruction chose the Comprehensive
Tests of Basic Skills, 4th edition, and the Test of
Cognitive Skills as the achievement and ability tests
that will be administered statewide to students in
grades 3, 6, 8, and 11.

Accreditation of Schools

House Bill No. 1472 reduced foundation aid pay-
ments to unaccredited high schools by denying to
them any aid that the school districts in which they
are located would otherwise be entitled due to the
application of the weighting factors in Section 15-
40.1-07 for the first year a school is not accredited.
The foundation aid payments will be reduced by $200
per pupil for each year that the school remains unac-
credited. Any unaccredited school that becomes ac-
credited is entitled to the full foundation aid

payment.

House Bill No. 1002 appropriated $20,800 to the
Superintendent of Public Instruction to review the
current accreditation standards. The new accredita-
tion standards finalized in October 1989 recognize
that schools seeking a design for more effective
education may wish to develop formats and proce-
dures that differ from existing accreditation stand-
ards, criteria, and procedures. Innovation is
encouraged under controlled circumstances. Four-
teen public schools are not accredited. A repre-
sentative of the Superintendent of Public Instruction
testified that as a result of House Bill No. 1472 and
possibly because of fiscal restraints, a number of
these schools are developing alternative formats and
procedures. One of these alternatives has been par-
ticipation in restructuring programs developed pur-
suant to 1989 House Bill No. 1507. School districts
have shown broad interest in sharing administration
personnel and in using electronic media to enhance
curricula. Implementation of the accreditation stand-
ards and criteria finalized in October 1989 will begin
during the 1991-92 school year and be fully imple-
mented by the 1994-95 school year.

Testimony and Committee Considerations

Income Factors and In Lieu of Tax Revenues

The committee reviewed several proposals that
would have taken income and other sources of
revenues received by school districts from various
taxes relating to coal, oil, and gas and from federal
impact aid into account in the foundation aid formula.
The committee considered 1989 House Bill No. 1635
and two bill drafts based on the deduction established
in 1989 House Bill No. 1246. Both House Bill
Nos. 1635 and 1246 would have incorporated income
factors into the foundation aid formula. Under House
Bill No. 1635 the following amount, in addition to the
amount determined by use of the hypothetical mill
levy, would have been deducted from a school
district’s foundation aid:

The amount resulting from dividing the five-
year average aggregate adjusted gross income
for North Dakota from income tax returns for
the state divided into the product of 20 mills
times the latest available taxable valuation of
property of the state, multiplied times the ag-
gregate adjusted gross income from income tax
returns for the school district.

As an example, this deduction would be calculated
as follows (assume that the taxable valuation of
property in the state is $20 million and the five-year
average aggregate adjusted gross income for North
Dakota is $4,755,000,000):

The taxable valuation of property in the state
of $20 million would be divided by the five-year
average aggregate adjusted gross income for
North Dakota of $4,755,000,000 to arrive at a
factor of .0042. This factor would be multiplied
times the adjusted gross income for the school
district. The larger a school district’s adjusted
gross income the greater the amount subtracted
from the school district’s aid.

One of the bill drafts based on 1989 House Bill
No. 1246 would have deducted the following amounts
from a school district’s foundation aid payment:

1. The average North Dakota federal adjusted
gross income per individual income tax return
for the school district divided by the state
average North Dakota federal adjusted gross
income per individual income tax return for all
school districts, multiplied times the latest tax-
able valuation of the property of the school dis-
trict, multiplied times 30 mills.

2. Three percent of the money the school district
received from the state tuition fund for students
who did not attend public schools in that school
district.

3. Three percent of the federal revenues the school
district received as payments in lieu of taxes
including federal impact aid if deducting the
federal impact aid would not result in a loss of
those federal funds to school districts.

4. Three percent of the revenue the school district
received from oil, gas, and coal taxes.

The other bill draft based on 1989 House Bill
No. 1246 would have changed the deduction to an
amount equal to the average federal adjusted gross
income per student for the district, divided by the



average federal adjusted gross income per student for
the state, multiplied by the taxable valuation of
property of the school district, multiplied by 20 mills.
This bill draft used adjusted gross income per stu-
dent, rather than per individual tax return, to reflect
the resources behind each pupil and to coincide with
valuation, which is generally discussed on a per-pupil
basis.

The idea behind the income factor used in these
bill drafts was that if the average income of residents
of the school district were higher than the state
average, the ratio would be greater than one. A ratio
greater than one would increase the amount that
would be multiplied by the mill factor and deducted
from the school district’s state aid. Conversely, a
school district whose residents had an average in-
come which was below the state average would have
a ratio of less than one, which would reduce the
amount that was multiplied by the mill factor, thus
reducing the amount deducted from a district’s state
aid.

Opposition was expressed to using a 30-mill factor
in the formula, in an effort to increase equalization,
because equalization based on property valuation
assumes that property valuation is indicative of
ability to pay. It was stated that the equalization
factor seeks to equalize educational opportunity by
focusing on local property valuation rather than ac-
tual dollar income. It was suggested that local effort
should be based on income rather than property
valuation.

The theory behind using income to measure a
school district’s local ability to support education is
that school districts with persons having very low
incomes cannot afford to make as much local effort as
persons in districts with the same property values
but very high incomes.

Testimony indicated that there were several
problems with using an income factor in the formula.
State law requires taxpayers to report the school
district in which they live on their tax return. Ap-
proximately 15 percent of the individual income tax
returns are not identified as being from any school
district. In addition, income reported may not be
earned in the school district in which the personlives.
Each of the bill drafts used an income factor based on
adjusted gross income. Testimony indicated that
using adjusted gross income is not equitable because
adjusted gross income is not the same for everyone.
Self-employed individuals can take many more
deductions than those who are not self-employed,
thus reducing their adjusted gross incomes. By using
income in the formula, the deduction in some of the
districts with higher than average income and high
local effort will be increased. This will require the mill
levy in those districts to be increased and require
property taxpayers who are already making a high
local effort to pay for any increases needed as a result
of the lost state aid. In addition, testimony indicated
that the individuals with property are not necessarily
those with the high incomes and that in order to reach
the actual income, it may be necessary to give school
districts the authority to impose a school district
income tax, create a statewide income tax for schools,
or allocate a certain percentage of the state income
tax to school districts. This would ensure that the
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income of a district is taxed, rather than requiring an
additional increase in local effort by using an income
factor to be paid for through property tax increases.

The committee also considered a proposal for fund-
ing education under which a tax for education of
one-half to one percent of adjusted gross income
would have been imposed. The money would have
been collected by the state and returned to each
school district from which it was collected. No district
would have been entitled to receive more from the
education tax in dollars than it was collecting in
property taxes for its general fund. One-half of the
dollars collected from the education tax would have
been used for property tax reduction. The reductions
for each district would have been made in the same
ratio each district collects general fund property
taxes to all districts. Imposing a local income tax
option creates problems in that it is difficult to deter-
mine the wealth of a district and it cuts into the state
tax base. Testimony also indicated that a portion of
the income tax already being paid into the general
fund is being distributed through the foundation aid
program to school districts, with a proportionately
higher amount going to districts with the lowest
property valuations. In addition, individuals from
districts with higher than average incomes are al-
ready paying more taxes.

Representatives of the North Dakota Association
of Oil and Gas Producing Counties cpposed deducting
oil, gas, and coal tax revenues from school districts’
foundation aid payments. Counties and school dis-
tricts cannot levy a tax on the oil equipment or the
wellhead, so the payment received from the gross
production tax is in lieu of the taxes that could other-
wise be levied on this property. The gross production
tax on oil was created in 1953 as a payment in lieu of
all other taxes. The gross production tax was in-
creased from four to five percent in 1957. The formula
for allocating revenues to counties, cities, and school
districts was changed, thereby reducing the amount
school districts receive from 45 to 35 percent of the
oil and gas production tax allocated to the county. All
school districts in the state currently benefit from oil
and gas money, since they receive payments from the
state tuition fund. Seventy-two percent of the money
in this fund is from oil and gas revenues. The school
districts that receive revenues from the oil and gas
production tax have declining enrollments as a result
of declining populations. Deducting these revenues
from a school district’s state aid would be detrimental
to these school districts.

A representative of the Tax Commissioner com-
pared the coal conversion tax on the Coyote generat-
ing facility with the ad valorem property tax that
might have been levied on that facility. Loss of the
coal conversion tax would result in a loss to the state
general fund of $962,000 per year. Under the current
system, many taxing districts in the county receive
revenue from the conversion tax, even though the
plant is not located in their district. This recognizes
the fact that the infrastructure impacts are not
limited to the taxing district in which the plant is
located. If the coal conversion tax were replaced by
allowing a taxing district in which the property was
located to impose a property tax, the local taxing
districts that do not have the coal conversion facility,



but which currently receive revenue from the coal
conversion tax, would have to find other ways to
compensate for the loss of revenue. This could mean
reducing the level of local government services, in-
creasing the tax on other property in the district, or
seeking other remedies. Many local improvements
made to benefit the local subdivisions were paid for
by coal impact funds. Had the local jurisdictions been
allowed to levy an ad valorem property tax on the
plant from the beginning, it is unlikely that they
would have received as much, if any, coal impact
money. Assuming that the dollar amount of coal con-
version tax currently being paid would be made up
by increased property taxes to the extent it could, and
that the local taxing districts would not increase the
dollar amount of funding, the consolidated mill rate
for property located in the same combination of
taxing districts as the Coyote plant would drop from
approximately 230 mills to 71 mills.

A representative of the Superintendent of Public
Instruction testified that if the state tried to deduct
a portion of a school district’s federal impact aid as
proposed in one of the bill drafts, the state would
probably lose these federal payments because the
state’s program for funding education would not be
equalized in a manner that would meet federal re-
quirements.

Proponents of broadening the definition of local
wealth to recognize sources of income such as federal
impact aid and oil, gas, and coal tax revenues when
measuring a school district’s ability to support educa-
tion locally said it does not appear to be fair for some
schoo) districts to depend entirely on property taxes
to support their local share of education, while other
districts receive revenue from these other sources, in
addition to property taxes.

Guaranteed Foundation Program

During the 1987-88 interim, the Legislative
Council’s interim Education Finance Committee
received a report from E. Gareth Hoachlander and
Robert A. Fitzgerald, MPR Associates, Inc., Berkeley,
California. MPR Associates was retained by the
North Dakota Education Association to analyze
North Dakota’s school finance system. During this
interim, Dr. Hoachlander, at the direction of the
North Dakota Education Association, enhanced the
study. He explored the impact on school finance in
North Dakota by incorporating factors such as per-
sonal income, federal impact aid, and oil, gas, and
coal revenues into the education funding formula.

North Dakota’s definition of wealth in the educa-
tion funding formula is based on taxable property.
Twelve states use other factors to measure wealth,
with the primary factor being income. In North
Dakota there is a strong positive influence of taxable
valuation per student on expenditures per student
and there is a strong positive effect of adjusted gross
income per student on expenditures per student. As
district size increases, expenditures per student go
down. As the mill levy increases, expenditures per
student increase. As impact aid increases, expendi-
tures per student decline, and as energy revenues
increase, expenditures per student decline. The most
important determinants of spending differences in
North Dakota are variations in taxable valuation per
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student, adjusted gross income per student, district
size, and local tax effort.

A foundation plan was presented which would
guarantee each school district the school district
average expenditure per student for each student in
four size categories of school districts. Under this
approach, equality in expenditures per student would
be achieved for at least 75 percent of the students in
the state. The inequality that remains affects a rela-
tively small number of students, even though these
students are in a large number of the school districts.

The additional cost to the state of this proposal
would depend on the local effort required. If the state
required a local effort of 21 mills, it would cost the
state an additional $135 million per year. If the state
required a levy of 131 mills, which is the state
average, it would cost an additional $31,155,000 per
year. It would require a levy of 204 mills to remain at
the current level of state funding for the foundation
program. Under this proposal, 69 percent of the
pupils would fall within $100 of the guaranteed foun-
dation amount and 84 percent would fall within a
$200 band. In California the Supreme Court upheld
the state’s educational finance system as constitu-
tional, when it found that 90 percent of the average
daily attendance in California was within a $200
band of a certain foundation level.

The existing system was described as not equaliz-
ing education because the current foundation level
and local effort expected are too low. Under the exist-
ing formula, given that impact aid and federal energy
revenues do not have a positive effect on expendi-
tures, it would be a mistake to deduct these revenues
in the calculation of state aid. If a guaranteed foun-
dation purpose is adopted and the local effort re-
quired is increased, it would be appropriate to deduct
federal impact aid and energy revenues from a school
district’s state aid. If the revenues were not deducted,
those districts would receive from $300 to $800 more
per pupil than other districts, because all districts
would be receiving the guaranteed foundation
amount. Not deducting these payments under this
type of proposal would increase inequality.

The committee reviewed a bill draft based on the
proposal. Under the bill draft, a school district with
fewer than 50 pupils would have received a guaran-
teed foundation payment of $4,678 per pupil; a school
district with 50 to 149 pupils would have received a
guaranteed foundation payment of $4,140 per pupil;
a school district with 150 to 299 pupils would have
received a guaranteed foundation payment of $3,634
per pupil; and a school district with more than 300
pupils would have received $3,108 per pupil. A school
district would have been required to levy 204 mills on
the taxable valuation of property in the school district
in order to receive foundation payments, or levy the
number of mills necessary to raise the guaranteed
foundation level per pupil, whichever would have
been less. A school district’s state entitlement would
have been the difference between the guaranteed
foundation level and the amount raised locally by the
204-mill levy. In addition, federal revenues received
by the school district, including federal impact aid,
and revenues received from oil, coal, and gas taxes,
would have been deducted from a school district’s
state aid.



Under this bill draft, the smaller school districts
would have received a higher payment per pupil. This
was intended to address the inefficiencies of small
school districts, as compared to large school districts.
Forty-six school districts have fewer than 50 pupils,
83 districts have between 50 and 149 pupils, 75 dis-
tricts have between 150 and 299 pupils, and 73 dis-
tricts have 299 or more pupils. The smallest category
of school districts accounts for less than one percent
of the students. The bill draft would have capped high
spending districts and would have brought low
spending districts up to approximately four percent
below the state average in spending. Generally, under
the bill draft, the greater a school district’s taxable
valuation per student, the less state aid the district
would have received per pupil.

Guaranteed Tax Base Funding

While the foundation program emphasizes the
state guaranteed spending level, the guaranteed tax
base plan emphasizes a state-determined tax base
and a district’s local tax effort. The guaranteed tax
base plan is designed to assure that every district in
the state can act as though it has a tax base the same
as some state-set level. Under a guaranteed tax base
program, the local school district chooses its tax rate
for education. This tax rate is then applied to the
guaranteed tax base and the actual tax base for the
school district. State aid is the difference between
what would be raised with the guaranteed tax base
and what can actually be raised from the local tax
base. The greater the difference between actual and
guaranteed wealth, the larger the amount of state
aid. For example, assume that a state guarantees a
tax base of $100,000 per pupil. If the actual local tax
base is $25,000 and the local tax rate is 10 mills, the
guaranteed revenues would be $1,000. Since each
district has the same tax rate of 10 mills, each is
guaranteed revenues of $100,000 x .01 or $1,000 per
pupil. If a district raises $250 from its local tax base
($25,000 x .01 = $250) that district would receive $750
in state aid. A district with a larger tax base would
receive less in state aid.

Unlike the foundation program, the guaranteed
tax base program provides districts with an incentive
to increase tax effort since aid increases propor-
tionately for every increase in the tax rate. For ex-
ample, if each district doubled its tax rate to 20 mills,
each district would have a revenue guarantee of
$100,000 x .02 or $2,000. If the district tax base was
$25,000, a tax rate of 20 mills in the district would
raise $500 in local revenues and the district would be
entitled to $1,500 in state aid. The degree of equaliza-
tion under this plan is affected by the level of the
guaranteed tax base and the size of local district tax
rates. A high guaranteed tax base increases the dif-
ference between actual and guaranteed wealth, and
reduces the disparity and district expenditures by
increasing the amount of state aid. If all districts with
a tax base less than the guaranteed tax base levy
identical tax rates, they will have equal revenues to
spend on education. However, the proportion of state
aid will vary. Spending in districts with tax bases
above the state-guaranteed tax base will be deter-
mined by the locally chosen tax rate and the size of
the local property tax base. Some districts are not
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always able or do not tax themselves as heavily for
education as do other districts. If this is the case,
disparities in total expenditures will occur.

Classroom Unit Funding

The committee considered a bill draft that would
have provided for the funding of education on a class-
room unit basis. Under this concept, funding alloca-
tions to a school district would be calculated
according to the number of classroom units a par-
ticular district has. The number of units would be
determined by the size of student population and the
number of students in kindergarten, elementary, and
high school programs. The bill draft was based on the
classroom unit funding system in Wyoming. The
number of classroom units that each district could
claim would have been based on the ratio of students
to teachers and on schools of differing enrollments;
provided, however, that one-teacher schools would
have produced at least one classroom unit, regardless
of enrollment. The rationale is that a teacher’s full
salary and benefits must be paid regardless of the
actual number of students taught.

A school’s average daily membership would have
been divided by a number known as a divisor and the
quotient would have been expressed in terms of class-
room units. In the bill draft, a different divisor set
would have been used for elementary, junior high,
and high schools. The classroom units are size
weighted because smaller schools, due to the lack of
economies of scale and other factors, generally cost
more to operate per student than larger schools. The
smaller the school, the smaller the divisor used. This
favors smaller schools in that a smaller divisor ap-
plied to any number will generate a relatively larger
quotient than will a larger divisor applied to that
same number. Thus, the generation of classroom
units requires fewer students in a smaller school than
in a larger school. The bill draft also incorporated
Wyoming’s foundation guarantee program. If a school
district did not have access to local funding resources
at least equal to its computed guarantee, the state
would have paid the difference.

Proponents of the classroom unit funding concept
stated that the basic education unit is a classroom
and not a pupil. The concept incorporated in the
Wyoming plan would have ensured that a child’s
education did not depend on local property taxes but
on the wealth of the state as a whole. The per-pupil
method of funding is detrimental to small rural
schools. The loss of a few pupils and state aid for those
pupils can have a significant impact, while the
operating costs for those schools generally do not
decline. Classroom unit funding would be beneficial
to small schools and provide them with the money
needed to offer the same programs as larger schools.
In Wyoming a classroom unit is valued at $75,050.
Under the bill draft reviewed by the committee, the
value of the classroom unit, based on the current
funding provided by the state for the foundation
program, would have been approximately $31,500.
Testimony indicated that school districts would not
be able to operate adequately at this level of funding.



70/30 Funding Concept

The committee received information on what be-
came known during the 1981-82 interim Education
Finance Committee study as the 70/30 concept. This
approach to funding schools was named for the fund-
ing percentage objective that it was directed to
achieve. It calculates state education aid entitle-
ments for individual school districts by taking into
account the costs of education incurred by each dis-
trict. The funding formula under the 70/30 concept
begins by determining the adjusted cost of education
for each school district. The adjusted cost of education
is determined by taking the gross expenditures of a
school district for the preceding school year and sub-
tracting expenditures for capital outlay such as build-
ings and sites or debt service, expenditures from
school activities and lunch programs, expenditures
for transportation, including the cost of schoolbuses,
expenditures from state funds paid to the district for
vocational education pursuant to NDCC Chapter 15-
20.1 and for special education pursuant to NDCC
Chapter 15-59, expenditures from state tuition fund
distributions, and expenditures from federal funds
except from funds designed to compensate districts
in lieu of property taxes.

In response to criticism of the existing funding
formula’s hypothetical mill levy equalization factor,
the 70/30 concept contains an equalization factor
designed to treat districts of varying valuations and
costs in a more equitable manner. To determine local
effort, the mill levy necessary to raise 30 percent of
the estimated statewide adjusted cost of education for
all school districts is multiplied by the taxable valua-
tion of each school district. The amount raised in the
school district by that mill levy is subtracted from the
adjusted cost of education for that school district. The
state aid for the school district is the adjusted cost of
education for that school district, less the amount
raised by the mill levy.

A representative of the Superintendent of Public
Instruction testified that using the current state
funds available for education, the state’s share would
only be 49.8 percent and not 70 percent. Critics of the
formula said that the 70/30 approach would reward
high spending school districts. A district’s prior ex-
penditure level would provide the base for allocation
of state education aid. Thus, a district which had
spent the most on education would receive a cor-
respondingly large payment in state aid, and a school
district that had been operating on an extremely
restricted budget and had given cost control a high
priority would be penalized.

Tuition Apportionment Distributions

North Dakota Century Code Section 15-44-03 re-
quires that distributions from the state tuition fund
be made to school districts in proportion to the num-
ber of school age children residing in each district.
This method of distribution was criticized because
public school districts having private schools located
within them receive a tuition payment for students
attending private schools. The committee reviewed a
bill draft that would have changed the manner in
which distributions are made by apportioning the
money to school districts based on the ratio that the
total amount of foundation funds a school district
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would have received had no deduction been sub-
tracted from the aid bears to the total amount of
foundation funds distributed by the superintendent
plus an amount equal to the deduction.

Testimony indicated that public school districts
provide vocational education and special education
services to children who do not attend public schools
in the district. This is one of the reasons why public
school districts receive the tuition apportionment
payment for those students. Proponents of the
proposal testified that it would be more equitable to
distribute money to school districts based on services
provided and not on the number of students in private
schools.

Under the bill draft, school districts having
Bureau of Indian Affairs schools in them would have
lost significant amounts of money. Testimony indi-
cated that these school districts did not have enough
taxable property with which to make up the losses.

Transportation Aid

The committee reviewed a bill draft that would
have eliminated all state transportation aid pay-
ments to school districts, except payments for special
and vocational education transportation, and instead
provided for an annual education enhancement pay-
ment to each school district equal to the amount each
district received as transportation aid for the 1990-91
school year. The theory was that this would have
given school districts the flexibility to use the money
where needed.

The transportation formula has been criticized
because there is a wide disparity in the percentage of
transportation costs reimbursed to school districts.
Critics of the bill draft stated that this payment
would continue these disparities. In addition, if
transportation routes changed in a district, the dis-
trict would not receive any more or any less money.
Testimony indicated that under current law a school
district can use the money it receives as transporta-
tion aid for anything and concern was expressed that
if this aid lost its identity, funding for transportation
could eventually be eliminated.

Conclusion
Committee members recognized that changes in
educational funding are imperative, but the state’s
current financial situation needs to be better defined
and understood before alternative funding methods
may be pursued. Therefore, the committee makes no
recommendation regarding school finance issues.

SCHOOL DISTRICT RESTRUCTURING

North Dakota Century Code Chapter 15-27.6,
enacted in 1989, provides for the establishment of
planning grants and supplemental pupil payments to
restructure school districts into interim school dis-
tricts or consortiums, for the purposes of increasing
the educational opportunities available to students
and sharing school administrators. Each school dis-
trict participating in a consortium is entitled to
receive state aid in the amount of $125 to $165 per
pupil for a period not to exceed three years. School
districts can receive the per-pupil aid for an addition-
al two years if the voters in the participating school
districts vote to reorganize into a new district. An



appropriation of $1,254,500 was made to implement
the restructuring program during the 1989-91 bien-
nium. The Superintendent of Public Instruction is
required to report to the Legislative Council’s interim
Committee on Education regarding the status of the
planning grants and the number of interim school
districts.

A representative of the Superintendent of Public
Instruction testified that a 14-member advisory com-
mittee was established to develop guidelines for im-
plementing the bill. School districts showed
significant interest in the program. Some of the
school districts indicated that the establishment of
consortiums allows districts to improve educational
quality and opportunities for children. Faced with
declining enrollments, reductions in state funding,
and ever-expanding costs, the establishment of con-
sortiums provides an alternative method for school
districts to provide quality education to children who
face a future in an increasingly complex and competi-
tive society.

Committee members expressed concern that some
school districts may be entering into consortiums
only to obtain the additional state aid. Committee
members also expressed concern that school districts
could receive the supplemental payments for three
years and then not vote on reorganization. Testimony
indicated that originally some school districts were
interested only in the financial incentives. However,
involvement in a consortium lead to the realization
that the primary motive should be increasing the
educational opportunities for students.

By the end of the 1989-90 interim, the school
district boundary restructuring program included
13 consortiums composed of 75 districts, with a total
enrollment of 18,034 students, and a land area of
16,436 square miles. Excluding the 12 largest dis-
tricts in the state, these 13 districts comprise over
27 percent of the 268 rural school districts in North
Dakota and 23 percent of the land area of the state.
Atotal of 142 districts received informational presen-
tations about the program. Four of the consortiums
received planning grants in January 1990 and had
submitted final reports which were funded and ap-
proved by the State Board of Public School Education.
Between January and May 1990, six of the consor-
tiums received planning grants and were in the plan-
ning process with the intention of implementing a
cooperative program in September 1991. These six
units include 34 school districts, over 10,000 stu-
dents, and nearly 8,000 square miles. The three ad-
ditional units are on a waiting list to receive planning
grants. These three units include 19 districts, 4,124
students, and 3,852 square miles.

The Superintendent of Public Instruction testified
that the school district boundary restructuring pro-
gram has succeeded in bringing school districts into
units large enough to gain significant cost efficiencies
and provide comprehensive educational programs.

The director of school district restructuring, tes-
tifying about problems with the current law, stated
that a school district is not now required to vote on a
reorganization proposal at the end of the three-year
period. Also, if one school district in a consortium
votes against a reorganization proposal, the process
is then stopped and the other school districts have to
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begin again. In addition, the supplemental payments
are given to individual school districts and not to the
consortium. It was suggested that the money should
go directly to the consortium so that it would not have
to be collected from the school districts. This would
also allow the consortiums to hire their own person-
nel.

The committee reviewed a bill draft establishing a
separate reorganization procedure for school districts
that restructure under this program. The draft would
require the distribution of supplemental pupil pay-
ments to the interim school district, rather than to
each individual school district participating in the
consortium and school districts would no longer have
the option of opting out of a consortium unless the
district annexed itself to another district. The interim
district board, rather than the county committee,
would be required to develop a proposal for the reor-
ganization of participating school districts.

The bill draft would, in addition, provide for the
establishment of planning grants and supplemental
payments to school districts with fewer than
1,000 students which enter into cooperative arrange-
ments for educational services with larger contiguous
districts. The supplemental payments could be made
for up to three years in an amount equal to the actual
cost of purchasing the educational services or $165
per pupil for each pupil participating in the pur-
chased educational service from the school district
purchasing the service. At least 90 percent of the
supplemental payments would have to be used to
purchase educational services and not more than
10 percent could be used for administrative or
transportation expenses. The payments could only be
used to purchase courses or services that are not
available in the school district. Prior to the expiration
of the three-year period in which the supplemental
payments are made, the appropriate county commit-
tee would have to develop a plan for the reorganiza-
tion of each school district participating in the
cooperative arrangement.

Proponents of providing incentive payments to
school districts that enter into cooperative arrange-
ments stated that it allows involvement by larger
school districts. While the program established by
NDCC Chapter 15-27.6 encourages small school dis-
tricts to enter into consortiums in order to receive the
incentive payments, it may make more sense for
small districts to cooperate with larger districts.

Opposition to the draft was expressed because it
did require districts to be contiguous in order to
cooperate and it did require county committees to
develop reorganization plans for cooperating school
districts. It was stated that generally school districts
wishing to purchase secondary school services would
be the ones entering into cooperative arrangements
and those services were not necessarily available
from contiguous districts.

Testimony also indicated that if the contiguous
limitation were removed the provision requiring
development of a reorganization proposal should also
be removed because school districts that are not
contiguous cannot reorganize. It was suggested that
a provision requiring a reorganization proposal to be
pursued would discourage school districts from par-
ticipating in cooperative arrangements. Some large



school districts would not want to reorganize because
if they did, they would have to provide transporta-
tion. The bill draft was amended to remove the con-
tiguous limitation and the provision requiring the
county committee to develop and pursue a reor-
ganization proposal for school districts participating
in cooperative agreements.

The committee also reviewed a bill draft that
would have provided that if any school district receiv-
ing per-pupil payments annexed to or reorganized
with another district the resulting district would
receive the same per-pupil payments as each
separate district received prior to the annexation or
reorganization for the time that the school buildings
in use prior to the annexation or reorganization con-
tinue to be used. Under current law, school districts
that reorganize or annex are entitled to receive the
same weighting factors that they received prior to an
annexation or reorganization for a period of four
years, regardless of whether they keep all the build-
ings operational. Opponents of the proposal said it
may act as a disincentive for a school district to close
a building.

Recommendation

The committee recommends Senate Bill No. 2034
to establish a separate reorganization procedure for
school districts that restructure under NDCC Chap-
ter 15-27.6 and to establish planning grants and
supplemental payments for school districts that
enter into cooperative arrangements to purchase or
provide educational services.

SPECIAL EDUCATION INTERAGENCY
AGREEMENTS

North Dakota Century Code Section 15-59-05.2
requires the Superintendent of Public Instruction to
develop and implement interagency agreements with
public and private agencies for purposes of maximiz-
ing available state resources in fulfilling the educa-
tion-related service requirements of Public
Law 94-142. Public Law 94-142 also requires the
department to develop interagency agreements.
Other federal laws deal specifically with interagency
agreements relating to the provision of services to
handicapped children through age five. The federal
laws require the superintendent to develop inter-
agency agreements to receive federal funding.

The Superintendent of Public Instruction reported
that in light of the administrative changes made at
the Developmental Center at Grafton, revisions are
being made to an agreement with the Director of
Institutions regarding each agency’s responsibility
for providing services to handicapped students from
age three through 21. The original agreement in-
volved the Grafton State School, School for the Blind,
and School for the Deaf. The Grafton State School,
now known as the Developmental Center at Grafton,
is under the jurisdiction of the Department of Human
Services. As of January 1991, the School for the Blind
and the School for the Deaf will be under the jurisdic-
tion of the Superintendent of Public Instruction. As a
result of these changes, the focus and nature of the
agreement will change significantly. The educational
services for residents of the Developmental Center
will be provided by the public school district in which
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the center is located and no longer by the Develop-
mental Center.

Another agreement by the Superintendent of
Public Instruction, State Board of Vocational Educa-
tion, Department of Human Services, and Job Service
North Dakota covers each agency’s responsibility in
planning for the transition of handicapped students,
age 18 through 21, from school services into other
agency programs. The Superintendent of Public In-
struction has an agreement with the Region 8 Ad-
ministration for Children, Youth, and Families
located in Denver, Colorado. That agency represents
the North Dakota Headstart program. The agree-
ment specifies responsibilities of the Superintendent
of Public Instruction and the Region 8 Headstart
program for the provision of services to handicapped
children age three through five.

The Department of Human Services, Department
of Health and Consolidated Laboratories, and Super-
intendent of Public Instruction are developing an
agreement pursuant to Public Law 99-457. This
agreement will define the financial responsibility of
each agency for providing handicapped children with
a free and appropriate public education, establish
procedures for resolving disputes among agencies
that are parties to the agreement, and establish pro-
cedures under which local educational agencies may
initiate proceedings to secure reimbursement from
agencies that are parties to the agreements. The
purpose of the agreement is to eliminate duplication
and achieve efficiency in providing services to hand-
icapped children through age five.

Conclusion
The committee accepted the status reports regard-
ing interagency agreements for the provision of
education and related services to handicapped stu-
dents.

SPECIAL EDUCATION INTEGRATION

Public Law 94-142 requires that a continuum of
service options be available to children with dis-
abilities and that the type of services offered must be
in the least restrictive educational environment. The
law designates the public school regular education
classroom as the least restrictive educational en-
vironment. Justification must be given if a more
restrictive setting is chosen. The regular education
classroom provides children with disabilities the op-
portunity to interact with nondisabled peers and it is
the classroom they would otherwise attend. The
process of decisionmaking for placement of students
with disabilities has improved since Public Law 94-
142 was implemented in 1975. More emphasis is
being given to learning appropriate social, vocational,
and academic skills. The movement is toward making
special education a support system to regular educa-
tion rather than a parallel system. By integrating
students with disabilities into the regular education
classroom, support can be given to the classroom on
a part-time basis, as opposed to developing a class-
room for one student.

The Superintendent of Public Instruction reported
that several pilot projects focusing on integration of
students with disabilities into regular education
classrooms in neighborhood schools are underway,



and that every special education unit in North
Dakota isinvolved in integrated education on at least
a limited basis. The Superintendent of Public In-
struction continues to support local districts that are
committed to educating students in the regular class-
room to the extent that that option is appropriate.
Fifteen special education units received funding to
implement activities which promote integrated
education. Grants are used to focus on a variety of
activities including planning, inservice training,
developing pilot sites, and establishing integrated
preschools for children who are three to five years old.
The placement of a student is based upon the
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student’s skills and needs. Benefits of integration
include improvements in the attitude and eagerness
of students with disabilities to attend school and to
learn social skills. Nonhandicapped students also
benefit by learning to value and appreciate people
with differing abilities and by learning how to help
and feel comfortable around people with disabilities.

Conclusion

The committee accepted the report on pilot
projects integrating handicapped children into
regular education classrooms.
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Current

Weighting
Five-Year Factors
Enrollnent Category 1976-77 1977-78 1978-79 1979-80 1981-82 1982-83 1983-84 1984-85 1985-86 1986-87 1987-88  1988-89 Average 19%0-91
Preschool * 1.84 1.4 .54 1.43 1.46 1.4] 1.462 1.01
Kindergarten .52 .55 .53 .52 .55 .52 .54 .49 49 .50 .50 49 .494 .4525-.64
Rural (1-8) 1.38 i 0 1.13 1.16 1.33 1.33 1.15 1.47 1.31 .17 1.17 1.17 1.258 1.28
Elenentary (1-6) 99 1.05 1.11 1.12 1.15 1.17 1.17 1.17 1.17 1.18 1.18 1.20 1.18 1.182 1.09
Elementary (1-6) 100-999 .96 .95 .94 .94 .92 .93 .90 .91 .92 .91 .90 .91 .91 . 905
Elementary (1-6) 1,000 .95 .95 .94 .94 .93 .94 .93 .94 .94 .95 .96 .94 946 .9
Grades 7 and 8 .99 1.04 1.03 1.03 1.06 1.01 .98 1.01 .02 1.04 1.03 1.03 1.026 1.01
High school (9-12)
550 or more pupils 1.10 1.08 1.10 1.08 1.11 1.11 1.08 1.09 .09 1.08 1.08 1.08 1.086 1.14
150-549 1.02 1.01 1.00 1.00 1.08 1.11 1.17 1.20 17 1.13 1.13 1.16 1.158 1.24
75-149 1.06 1.04 1.04 1.05 1.10 1.14 1.16 1.20 .21 1.19 1.20 1.24 1.208 1.33%5
74 or less 1.25 1.26 1.23 1.21 1.31 1.38 1.43 1.43 42 1.4 1.45 1.47 1.436 1.625
Average cost per pupil §1,212 1,376 1,544 1,741 $2,392 $2,471 52,683 2,736 837 $2,817 52,871 $3,029 §2,858 ot

* Data not available for preschool prior to the 1983-84 school year.

** Error in data reporting.

Cost of education ratios are calculated by dividing the statewide average cost per pupil for each of the emrollment categories by the statewide average cost per pupil for all
pupils. The ratios reflect only the amount that was spent and do not reflect the need for new programs or enhancements to existing programs. The ratios reflect cost

econonics that were instituted by schools to the extent that the ratios did not increase as dramatically as most cost indices. Per-pupil cost of education figures do not

include the cost of student activities, transportation, food services, or building expenditures.



ELECTIONS COMMITTEE

Senate Bill No. 2476 (1989) established a Legisla-
tive Council interim Committee on Elections to con-
sider all aspects of the election process with emphasis
on new voting concepts that would make the process
more timely and cost effective. In addition, the bill
required the committee to adopt guidelines counties
must use in preparing proposals for a mail ballot
election and to solicit proposals from counties that
had fewer than 2,000 votes cast at the last general
election and fewer than 1,000 votes cast at each of the
last two primary elections. Under the bill, the com-
mittee was required to accept the proposals of one or
two counties or reject all proposals to conduct a mail
ballot election. The committee was assigned House
Concurrent Resolution No. 3035, which directed a
study of the primary election process, with emphasis
on developing recommendations for a mechanism for
selecting nominees that is timely and cost effective.

Committee members were Representatives Wil-
liam E. Kretschmar (Chairman), Lynn W. Aas,
LeRoy G. Bernstein, Steve Gorman, Richard Kouba,
Clarence Martin, Jack Murphy, Grant H. Shaft, and
Kelly Shockman; Senators Ray Holmberg, Rick Maix-
ner, Rolland W. Redlin, and F. Kent Vosper; and
Citizen Members Austin G. Engel, Jr., Mark A.
Johnson, Mike McLeod, Edward T. Schafer, and
Susan A. Ritter. Senate Bill No. 2476 provided that
one of the citizen members must be the president, or
a designee, of the County Auditors Association. Mar-
lan Hvinden was initially appointed to the committee
to represent the County Auditors Association. After
the first meeting, he was replaced by Mae Streich.
After the fourth meeting, she was replaced by
Susan A. Ritter.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1990. The report was adopted
for submission to the 52nd Legislative Assembly.

ELECTION PROCESS STUDY
Background
In recent elections, voter participation has been
decreasing while the costs of conducting the elections
have been increasing. The goal of the election process
study was to review the election process and to ex-
plore innovative methods through which other states
have addressed the problem of the rising costs of
elections and low voter participation. Specifically, the
focus of the study was to determine whether voting
by mail is feasible and desirable.

Mail Ballot Elections in Other States

A handful of states, including Montana, Kansas,
California, Oregon, Washington, and Minnesota per-
mit voting by mail in certain elections.

In Montana, political subdivisions, by resolution of
the governing body, may request to hold certain elec-
tions by mail ballot. The local election administrator
must determine whether a mail ballot election is
economically and administratively feasible and
either approve or reject the request for a mail ballot
election. Even if a request has not been received from
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a governing body of a political subdivision, an election
administrator may conduct a mail ballot election
unless the governing body of a political subdivision
files an objection. Mail ballot elections are permitted
in Montana for elections in political subdivisions
required to hold annual elections, elections in a city
of the third class if all of the candidates whose names
appear on the ballot are candidates for offices to be
elected without party designation, county elections,
and special elections called by a local government
unit for the purpose of submitting one or more ballot
issues to its qualified electors if the election is not
held in conjunction with a statutorily scheduled elec-
tion. Mail ballot elections may include elections that
involve candidates and ballot issues.

In Kansas, mail ballot elections may be held in
political subdivisions only for nonpartisan elections
where candidates are not elected, retained, or
recalled. The election must be authorized by the
county election officer and approved by the Secretary
of State. A mail ballot election may not be held on the
same day as another election in which the qualified
electors of the government subdivision are eligible to
cast ballots.

In Oregon, county clerks under the supervision of
the Secretary of State may conduct elections by mail
in a county or a city. The county clerk must consider
requests from local governing bodies and determine
whether a mail ballot election is economically and
administratively feasible. The county clerk is re-
quired to notify counties, cities, or districts in which
the clerk intends to conduct a mail ballot election no
later than the 50th day before the election.

In California, local, special, or consolidated elec-
tions may be conducted by mail if the governing body
of the local agency authorizes the use of mail ballots,
the election does not occur on the same date as a
statewide direct primary election or statewide
general election, and the election is either an election
in which no more than 1,000 registered voters are
eligible to participate, a maximum property tax rate
election, an election on a measure or measures
restricted to the imposition of special taxes or expen-
diture limitation overrides in a city, county, or special
district with 5,000 or fewer registered voters, an
election on the issuance of general obligation water
bonds, or other specified local elections held by spe-
cial districts.

In Washington, mail ballot elections may be held
at any primary, general, or special election in a
precinct having fewer than 100 registered voters.
Counties, cities, towns, or districts may request that
a nonpartisan special election be conducted by mail
ballot. The county auditor may approve or reject the
request. A special election may not be conducted by
mail ballot in any precinct with more than
100 registered voters if candidates for partisan office
are to be voted upon.

In Minnesota, the legislature passed a bill in 1987
which allowed counties or municipalities to request
the approval of the Secretary of State to submit up to
two ballot questions to the voters by mail. The Min-
nesota law contained an expiration date of March 30,



1989; however, the 1989 legislature enacted a per-
manent mail ballot election law. The mail ballot elec-
tion law enacted in 1989 provides that a county,
municipality, or school district may apply to the coun-
ty auditor for permission to conduct a special election
by mail ballot. No more than two questions may be
submitted at a mail ballot election, and no offices may
be voted on.

Mail Ballot Experiment

Because of the requirements in Senate Bill
No. 2476, only Billings, Golden Valley, Oliver, Ren-
ville, Sheridan, Sioux, and Slope counties were
eligible to submit proposals to conduct the 1990
primary election by mail ballot.

The committee established guidelines for counties
to use in preparing proposals to conduct a mail ballot
election. Under the guidelines developed by the com-
mittee (1) at least one polling place in the county
must be open on the day of the election for voting by
paper ballot; (2) the county auditor must mail an
application form for a mail ballot to each person listed
in each precinet’s pollbooks from the last general
election and place an application form and notice that
mail ballot applications may be obtained from the
county auditor in the official county newspaper;
(3) the county auditor, with the approval of the
majority of the board of county commissioners, must
appoint one election board for the purpose of counting
mail ballots and one election board for the purpose of
counting ballots at each polling place open on the day
of the election; {(4) a mail ballot could be counted only
if postmarked no later than the day before the elec-
tion; (5) the mail ballot election board could begin
verifying signatures on the mail ballot return iden-
tification envelopes and mail ballot applications at
the same time the other polling places in the county
were opened; (6) the mail ballot election board could
begin counting the mail ballots one hour before the
polling places close; and (7) when applicable, all elec-
tion procedures provided in North Dakota Century
Code (NDCC) Title 16.1 must be followed and that
absentee voter ballots must be available as provided
in NDCC Chapter 16.1-07.

Representatives of the Secretary of State’s office
testified that voting by mail ballot would require
voter registration. They said the other states where
mail ballot elections have been held all have voter
registration.

Renville County was the only county to submit a
proposal to conduct a mail ballot election. The com-
mittee accepted Renville County’s proposal and re-
quested the Legislative Council to reimburse
Renville County for up to $4,800 of its expenses in
conducting the election as provided for in Senate Bill
No. 2476.

The Renville County Auditor reported that the
mail ballot election experiment was very successful.
She said voter participation increased and the cost of
holding the election was less than it would have been
if the election were not held by mail ballot. Testimony
indicated that there were very few complaints with
respect to the mail ballot election experiment and
that other county auditors were interested in con-
ducting future elections by mail ballot. Supporters of
voting by mail testified that the mail ballot process

allows voters to research the issues and candidates
and become more informed voters.

Because of the success of the mail ballot experi-
ment, the committee considered two bill drafts relat-
ing to mail ballot elections. One bill draft provided
that a political subdivision may conduct an election
by mail ballot if the election is not held in conjunction
with a statewide election. The other bill draft
provided that the board of county commissioners of a
county may conduct a primary election by mail ballot.

Petition Time Deadlines

The committee received testimony indicating that
there is some confusion concerning time deadlines for
the submission of petitions. North Dakota law does
not establish a specific time deadline for the submis-
sion of initiative, referral, or recall petitions. The
committee considered a bill draft that provided that
initiative, referral, and recall petitions must be sub-
mitted to the Secretary of State by 5:00 p.m. on the
day designated as the deadline for submitting the
petition.

Ballot Structure

A small number of counties in the state use
electronically read paper ballots. In some cases in
those counties, the no-party ballot has been placed on
the same page as the party ballots. North Dakota
Century Code Section 16.1-11-24 provides that there
must be a separate no-party ballot at all primary
elections. Testimony indicated that when the no-
party ballot is placed on the same page as the party
ballots, many ballots are not. properly completed. The
committee considered a bill draft that would have
required the county auditor to prepare the no-party
ballot in a manner to indicate clearly the separation
of the no-party list of offices and candidates from the
party list of offices and candidates and place a state-
ment on the no-party ballot informing the elector that
the elector may vote for no-party candidates in addi-
tion to the party candidates.

Conflicts in North Dakota Election Laws

During the latter portion of the interim, the

Secretary of State testified that there are conflicting

provisions and inconsistencies in the North Dakota

election laws. The Secretary of State said six areas
must be addressed regarding the election laws:

1. The accessibility of all polling places to the

handicapped and elderly by the end of 1992, as
required by federal law;

. The training of all election officials;

. The conflicting and inconsistent requirements
relating to the circulation and certification of
various petitions;

4. The various residency requirements for dif-
ferent offices;

5. The various inconsistencies regarding time
deadlines, financial disclosure statements, and
recount procedures for no-party ballots; and

6. The implementation of programs to assist and
educate voters because voter participation is
declining.

In addition, the Secretary of State testified that

the concept of consolidating all local elections with

W N



statewide elections should be studied. The committee
considered a resolution draft that directs the Legis-
lative Council to conduct a study of North Dakota
election laws during the next interim.

Referral Petition Signature Requirements

The committee received testimony that because
only about 13,000 signatures are required to refer or
initiate measures, measures have been placed on the
ballot by petition sponsors who have obtained a large
percentage of the signatures at shopping malls or at
large public events.

Article III of the Constitution of North Dakota
provides that the people reserve the power to propose
and enact laws and constitutional amendments by
the initiative, to approve or reject legislative acts by
the referendum, and to recall certain elected officials.
Sponsors of a petition to refer a measure must
present the petition to the Secretary of State for
approval. The request for approval must be presented
over the names and signatures of 25 or more electors
as sponsors, one of whom must be designated as
chairman of the sponsoring committee. If the petition
is in proper form and contains the names and addres-
ses of the sponsors and the full text of the measure,
the Secretary of State must approve the petition for
circulation. The petition may be circulated only by
electors who must swear that electors signing the
petition signed in their presence. The signers must
write the date of signing and their post-office address
on the petition. A petition may be submitted to the
Secretary of State if signed by electors equal in num-
ber to two percent of resident population of the state
at the last federal decennial census.

The current Article III of the Constitution of North
Dakota became effective on January 1, 1979, after
approval by the voters in November 1978. Since its
adoption, there have been no amendments to Ar-
ticle III. However, there have been proposals to
amend the signature requirements.

The 1981 Legislative Assembly considered but
failed to adopt two resolutions for the amendment of
Article III. Senate Concurrent Resolution No. 4013
would have required that a petition to initiate or refer
a measure must be signed by.electors from each
county of the state, and that the number of signatures
from each county must be equal in number to two per-
cent of the resident population of the county at the
last federal decennial census. Senate Concurrent
Resolution No. 4014 (1981) would have required an
initiative or referral petition to be signed by electors
from at least 40 counties, the minimum number of
signatures from each of the 40 counties to be equal in
number to one and one-half percent of the resident
population of the county at the last federal decennial
census, and the total number of signatures to be equal
in number to one and one-half percent of the resident
population of the state at the last federal decennial
census.

Selected Other States’ Petition Requirements

Montana

The electors of Montana may refer a legislative
Act, except an appropriation of money, by submitting
petitions signed by at least five percent of the
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qualified electors in each of at least one-third of the
legislative representative districts. The total number
of signers must be at least five percent of the qualified
electors of the state.

South Dakota

Any law that the legislature has enacted may be
submitted to a vote of the electors of the state before
becoming effective, except laws necessary for the
immediate preservation of the public peace, health or
safety, and support of the state government and its
public institutions. A referendum petition must be
signed by not less than five percent of the qualified
electors of the state.

Wyoming

An application to refer an Act of the legislature
must be signed by at least 100 qualified voters as
sponsors and filed with the Secretary of State for
certification. The petition must be signed by qualified
voters equal in number to 15 percent of those who
voted in the preceding general election and resident
in at least two-thirds of the counties of the state.

Minnesota
Acts of the Minnesota Legislature may not be
referred.

Testimony and Committee Considerations

The committee considered three resolution drafts
relating to the signature requirements for petitions
to initiate or refer measures or initiate a constitution-
al amendment. One resolution draft would have in-
creased the number of signatures required to initiate
or refer a measure from two percent of the resident
population of the state to five percent of the resident
population of the state and changed the number of
signatures required to initiate a constitutional
amendment from four percent of the resident popula-
tion of the state to five percent of the resident popula-
tion of the state.

The other two resolution drafts considered by the
committee would have required a geographical dis-
tribution of signatures. One of the resolution drafts
would have required that a petition to initiate or refer
a measure or to initiate a constitutional amendment
be signed by electors from at least two-thirds of the
counties in the state. In addition, the resolution draft
would have required that the number of signatures
from each county comprising the two-thirds must
equal at least 15 percent of the qualified electors
voting at the last general election in the county. The
total number of signatures required would have had
to equal at least 15 percent of the qualified electors
of the state voting at the last general election. The
other resolution draft would have provided that a
petition to initiate or refer a measure or a petition to
initiate a constitutional amendment must be signed
by electors from at least 50 percent of the legislative
districts in the state. The number of signatures from
each legislative district comprising the 50 percent
would have had to equal at least 15 percent of the
qualified electors voting at the last general election
in the district. The total number of signatures would



have had to equal at least 15 percent of the qualified
electors of the state voting at the last general election.

Proponents of the resolution drafts that would
have required a statewide distribution of signatures
contended that changes are necessary in the initia-
tive and referral process. They argued that the peti-
tion process should be more representative of the
people throughout the state, not just 13,000 people
who signed petitions in shopping malls and public
events in the large cities.

Opponents of the resolution drafts generally
agreed that some changes are necessary in the initia-
tive and referral process. However, they contended
that requiring a geographical distribution of signa-
tures would allow a minority of the counties or legis-
lative districts to block an initiative or a referral. In
addition, proposing changes in the referral process
shortly after the voters successfully referred several
legislative acts might be construed as “sour grapes”
by the people.

Recommendations

The committee recommends House Bill No. 1032
to allow political subdivisions to conduct an election
by mail ballot if the election is not held in conjunction
with a statewide election. The bill requires the
governing body of a political subdivision conducting
a mail ballot election to designate at least one polling
place in the political subdivision to be open on the day
of the election for voting in the usual manner. The bill
requires the official responsible for conducting elec-
tions in the political subdivision to mail an applica-
tion form for a mail ballot to each person listed in the
pollbooks of the political subdivision or in the election
register of the political subdivision, if applicable, on
one date no sooner than the 45th day before the
election and no later than the 30th day before the
election. In addition, the bill requires the election
official to publish in the official newspaper of the
political subdivision an application form for a mail
ballot and a notice that additional mail ballot applica-
tions may be obtained from the election official. The
bill requires the election official to mail an official
mail ballot with a return identification envelope and
instructions sufficient to describe the voting process
to each qualified elector who returns a properly com-
pleted application form to the election official by
5:00 p.m. on the fourth day before the election. The
voting instructions must contain a statement inform-
ing the elector that the elector is entitled to complete
the mail ballot in secrecy. The elector may return the
completed mail ballot to the election official by mail
or, before 6:00 p.m. on the day of the election, to any
other place of deposit designated by the election offi-
cial. If the elector returns the ballot by mail, the
elector must provide the postage, and the ballot must
be postmarked no later than the day before the elec-
tion. The bill requires the election official to appoint
a special election board for the purpose of counting
mail ballots. The bill provides that when applicable
all election procedures provided in Title 16.1 must be
followed.

The committee recommends House Bill No. 1033
to allow the board of county commissioners of a coun-
ty to conduct a primary election by mail ballot. The
procedure provided in the bill for the administration

92

of the mail ballot election is the same as that provided
in House Bill No. 1032, which allows political sub-
divisions to conduct elections by mail ballot.

The committee recommends Senate Bill No. 2035
to provide that a petition to initiate or refer a measure
or to recall an elected official must be submitted to
the Secretary of State by 5:00 p.m. on the day desig-
nated as the deadline for submitting the petition.

The committee recommends Senate Concurrent
Resolution No. 4001 to direct the Legislative Council
to conduct a study of North Dakota election laws,
with an emphasis on resolving inconsistencies and
conflicting provisions and on establishing more
uniform and effective election procedures.

The committee makes no recommendation con-
cerning the problem with the distinction between the
party ballots and the no-party ballot on the primary
election ballot. However, committee members
generally agreed that the issue should be addressed
during the next interim as a part of the study of the
election laws.

The committee makes no recommendation with
respect to changing the signature requirements for
petitions to initiate or refer a measure or initiate a
constitutional amendment.

PRIMARY ELECTION PROCESS STUDY
Background

House Concurrent Resolution No. 3035 directed a
study of the primary election process, with emphasis
on developing recommendations for a mechanism for
selecting nominees which is timely and cost-effective.
The study was proposed because primary elections
are costly for counties and voter participation is
usually low in primary elections. In addition, the
study was partly the result of two bills considered and
defeated by the 1989 Legislative Assembly. House
Bill No. 1069 would have eliminated the primary
election, and House Bill No. 1250 would have moved
the primary election from June to September.

History of the Primary Election in
North Dakota

Primary elections in North Dakota were held in
June from 1906 until 1966. The 1965 Legislative
Assembly changed the primary election date from
June to the first Tuesday in September. The 1979
Legislative Assembly moved the primary election to
the second Tuesday in June and provided for a
presidential preference primary. That bill was vetoed
by the Governor, but was subsequently approved by
a two-thirds majority of the members of the Senate
and the House of Representatives. The bill was
referred and was approved by the electors at the
primary election in September 1980.

North Dakota Primary Election Law

North Dakota Century Code Section 16.1-11-01
provides that on the second Tuesday in June of every
general election year, a primary election must be held
for the nomination of candidates for the offices of
member of the United States House of Repre-
sentatives, county officers, state officers, judges of the
Supreme Court and district courts, members of the
Legislative Assembly, county commissioners, and
United States Senators. Section 16.1-11-06 provides



that each candidate for United States Senator,
United States Representative, state office except the
office of state senator or state representative, and
judge of the Supreme Court and district courts must,
not more than 70 nor less than 60 days prior to a
primary election, present to the Secretary of State a
certificate of endorsement or a petition to place the
candidate’s name on the ballot. The certificate of
endorsement must be signed by the state chairman
of a legally recognized political party, the petition
must contain the signatures of qualified electors, the
number being dependent upon the office. Section
16.1-11-11 provides that a candidate for a county or
district office must present to the county auditor of
the county in which that person resides either a
certificate of endorsement or a petition to place the
candidate’s name on the ballot not more than 70 nor
less than 60 days before the primary election.

Presidential Preference Primary Election

North Dakota Century Code Section 16.1-11-02
provides that a presidential preference primary must
be held concurrently with the statewide primary elec-
tion in presidential election years. Section 16.1-11-23
provides that ballots for presidential preference
primary elections must be combined with the
primary election ballot.

Primary Election Ballot

In addition to nominations for state, county, and
legislative district offices, constitutional amend-
ments or measures, initiated measures, and referred
measures may be voted upon at primary elections.
Political subdivisions are authorized to place various
measures, including county consolidation plans and
city home rule charters, on the ballot at a primary
election. School boards are permitted to hold school
board elections in conjunction with a primary elec-
tion.

Selected States’ Laws Regarding Primary
Elections

In 1988, primaries were held for nomination of
state officials by five states in March, one state in
April, eight states in May, 11 states in June, nine
states in August, 15 states in September, and one
state in October. In 1988, 37 states held presidential
primaries. On March 8, 1988, 20 states held
presidential primaries or caucuses.
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Testimony and Committee Considerations

The committee surveyed five neighboring states
regarding interest in conducting a regional presiden-
tial primary election. The survey respondents
generally stated that there was little support in their
states for a regional presidential primary election.

The committee considered a bill draft that would
have eliminated the primary election. The bill draft
would have established procedures for certificates of
nomination to place a name on the general election
ballot for party and no-party offices and would have
removed all references to the primary election from
the North Dakota Century Code.

Proponents of eliminating the primary election
testified that although one of the purposes of the
primary election is to eliminate some candidates, the
primary election has not accomplished that purpose.
In addition, the average cost of the last five primary
elections has been about $600,000 per election and
the percentage of eligible voters voting at the primary
election has been less than half that of the voters
voting at the general election. A June primary elec-
tion also extends the length of campaigns and makes
campaigns more expensive.

The Secretary of State testified that eliminating
the primary election could result in having a larger
number of candidates on the general election ballot
which could result in plurality government.
Eliminating the primary election would also increase
the role of political parties at state conventions and
increase the power of party bosses while diminishing
the role of the political parties at the local level.

In addition to the bill draft that would have
eliminated the primary election, the committee dis-
cussed the feasibility and desirability of changing the
date of the primary election. The Secretary of State
testified that an August primary date would be easier
to administer than a spring primary date. He also
testified that the impact on counties would be sig-
nificant if the primary were held in September be-
cause of the counties’ budget cycle.

It was suggested that voter participation may be
greater if elections were not held on Tuesdays. Al-
though elections have been traditionally held on
Tuesday, several states conducted primary elections
in 1988 on days other than Tuesday.

Committee Recommendations
The committee makes no recommendations con-
cerning eliminating the primary election or changing
the date of the primary election.



GAME AND FISH COMMITTEE

The Game and Fish Committee was assigned two
studies. House Concurrent Resolution No. 3076
directed a study of the appropriateness of the amount
and current basis for the determination of motorboat
license fees and the use and allocation of the interest
income from the game and fish operating fund.
Senate Concurrent Resolution No. 4004 directed a
review of the effect of legislation enacted by the 1989
Legislative Assembly relating to the bonding of coun-
ty auditors and agents appointed by county auditors
to issue game and fish licenses or stamps and a
comprehensive study of the state’s game and fish
laws and rules.

Committee members were Senators Rick Maixner
(Chairman), Ben Axtman, Adam Krauter, Dean J.
Meyer, Walter A. Meyer, and Gary J. Nelson and Rep-
resentatives Jim Brokaw, Lyle L. Hanson, Orlin M.
Hanson, Gary Knell, Bill Oban, Alice Olson, Vince
Olson, Ben Tollefson, and Wilbur Vander Vorst.
Senator R. V. Shea, prior to his death in March 1990,
and Representative Gerald A. Halmrast, prior to his
death in September 1990, were members of the com-
mittee.

The report of the committee was submitted to the
Legislative Council at the biennial meeting of the
Council in November 1990. The report was adopted
for submission to the 52nd Legislative Assembly.

MOTORBOAT LICENSE FEES

House Concurrent Resolution No. 3076 reflected
the Legislative Assembly’s concern regarding the ap-
propriateness of the amount and current basis for the
determination of motorboat license fees. The impetus
for the study was the fact that boat license fees are
based upon the length of the vessel as opposed to age
or value. The resolution advocated that the ap-
propriateness of this method of determining motor-
boat license fees and alternative methods of setting
motorboat license fees should be reviewed by the
Legislative Council. It was also noted that the ad-
ministrative expenses of licensing boats may exceed
revenues generated by license fee collections.

Background

North Dakota Century Code (NDCC) Section 20.1-
03-12(23) governs the licensure and operation of
watercraft used for hire. This provision was enacted
by the 1953 Legislative Assembly. As enacted, the
license fee for a watercraft used for hire capable of
carrying from two to five adults or a like weight in
baggage was $1; six or seven adults, $1.50; eight or
nine adults, $2; 10 to 15 adults, $5; and 16 or more
adults, $10. These license fees were increased by the
1981 Legislative Assembly. The new license fee for a
watercraft used for hire capable of carrying from two
to five adults or a like weight in baggage is $6, six or
seven adults, $9; eight or nine adults, $12; 10 to 15
adults, $24; and 16 or more adults, $30.

North Dakota’s first motorboat (as contrasted to
watercraft used for hire) license fee requirement was
enacted by the 1959 Legislative Assembly. The fee
was included in a comprehensive boating safety,
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operation, registration, equipment, and enforcement
law. House Bill No. 776, codified as NDCC Chapter
61-27, required that “[elvery motorboat propelled by
a motor having ten horsepower or more . . . be num-
bered.” In addition to the numbering requirement, a
fee of $3 was required to obtain the certificate of
number. The certificate was valid for a period of three
years.

The boating laws were moved from Title 61 to
Title 20.1 by the game and fish law revision recom-
mended by the Legislative Council to the 1973 Legis-
lative Assembly. In 1975 the Legislative Assembly
amended NDCC Section 20.1-13-02 to extend the
numbering and licensing requirements for motor-
boats to “[e]lvery motorboat propelled by a motor on
the waters of this state . .. .”

The first change in motorboat license fees occurred
in 1981. North Dakota Century Code Section 20.1-03-
12(22) was amended to provide:

For a motorboat certificate of number and
license, the following license fees shall be used:
Each motorboat under sixteen feet in length,
and all canoes, regardless of length, powered by
a motor, six dollars. Each motorboat six-
teen feet in length and over, excluding canoes,
fifteen dollars. It is the intent of the legislative
assembly that the increase in motorboat license
fees, as provided in this section, be used for
providing matching funds for construction and
installation of boat launching facilities.

The 1989 Legislative Assembly amended NDCC
Section 20.1-03-12(22) to provide:

For a motorboat certificate of number and
license: Each motorboat under sixteen feet [4.88
meters] in length, and all canoes, regardless of
length, powered by a motor, nine dollars. Each
motorboat sixteen feet [4.88 meters] in length
and over but shorter than twenty feet [6.1
meters] in length, excluding canoes, twenty-
one dollars. Each motorboat twenty feet [6.1
meters] in length or over excluding canoes, thir-
ty dollars. It is the intent of the legislative as-
sembly that the increase in motorboat license
fees, as provided by the 1981 and 1989 amend-
ments to this subsection, be used for providing
matching funds for construction and installa-
tion of boat launching facilities, fish cleaning
and comfort stations, boating enforcement,
boating safety education, and boat registration
administration.

According to the Game and Fish Department,
there were 40,494 boats registered in 1988. Of this
total, 39,815 were motorboats and 679 were canoes.
Of the 39,815 motorboats, 18,927 were less than 16
feet in length and 20,888 were 16 feet and over in
length. Of the 20,888 boats 16 feet and over in length,
18,732 were less than 20 feet in length and 2,156 were
20 feet in length or over. Revenues from boat license
fees for the 1989-91 biennium are estimated at be-
tween $550,000 and $600,000 and for the 1991-93
biennium at between $30,000 and $50,000. The
variance is caused by the three-year registration
cycle. The Game and Fish Department budgeted



$1,490,000 for boating programs for the 1989-91 bien-
nium. Of this total, $885,000 are federal funds and
$605,000 are state funds. The funds are for boating
access, including ramps and related facilities, boat-
ing enforcement, boat registration costs, and boating
safety programs.

In addition to reviewing North Dakota law con-
cerning motorboat license fees, the committee also
reviewed the motorboat license fees and provisions of
Minnesota, South Dakota, Montana, and Wisconsin.

Testimony

The committee received testimony from repre-
sentatives of the Game and Fish Department and the
North Dakota Sportfishing Congress concerning the
amount of motorboat license fees. Representatives of
the Sportfishing Congress testified that the current
motorboat license fee schedule is appropriate and
fair.

Conclusion
The committee makes no recommendation con-
cerning the motorboat license fees study.

USE AND ALLOCATION OF INTEREST
INCOME FROM THE GAME AND FISH
OPERATING FUND

House Concurrent Resolution No. 3076 also
reflected the Legislative Assembly’s concern regard-
ing the use and allocation of the interest income from
the game and fish operating fund. The basis for the
study of the use and allocation of the interest income
from the game and fish operating fund was the fact
that all interest income generated by the game and
fish operating fund is deposited in the Game and Fish
Department private land habitat improvement fund.
Although moneys from this fund may be used for the
acquisition of fish habitat and to defray the expenses
of federally sponsored conservation practices that are
considered especially beneficial to fish, some persons
advocated that interest income generated from the
game and fish operating fund be used for lakefront
development and similar programs.

Background

At the 1978 general election, the electorate ap-
proved Initiated Measure No. 3 on the general elec-
tion ballot on November 7, 1978, which provided:

All income of the state game and fish depart-
ment, deposited by the state game and fish
commissioner with the state treasurer shall be
credited to the state game and fish fund and said
fund shall be used only by the state game and
fish department; and all money derived from the
investment of said fund or portions thereof shall

be credited to said fund.

In an effort to allocate the interest income from the
game and fish operating fund, the Game and Fish
Department private land habitat improvement fund
was established by the 1979 Legislative Assembly.
The game and fish operating fund consists of hunting
and license fees; application fees for elk, moose, and
bighorn sheep hunting licenses; and other revenue of
the department and is used for Game and Fish
Department programs and administration. North
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Dakota Century Code Section 20.1-02-05(18) and (19)

establish and govern the Game and Fish Department

private land habitat improvement fund. These sub-
sections provide that the Game and Fish Commis-
sioner may:

18. Provide for the funding of a private land
habitat improvement program with moneys
derived from the interest earned on the
game and fish fund. The state treasurer
shall place the interest money in a special
fund called the “game and fish department
private land habitat improvement fund”.
Carry out a private land habitat improve-
ment program by:

a. Entering into cost-sharing agreements
with landowners or agencies working on
private land to help defray all or a por-
tion of their share of certain federally
sponsored conservation practices con-
sidered beneficial to fish and wildlife.

b. Annual leasing and development of fish
and wildlife habitat or sport fishing
areas on private land.

c. Carry out practices which will alleviate
depredations caused by big game
animals.

The following amounts have been expended from
the Game and Fish Department private land habitat
improvement fund:

19.

Fiscal Year Amount Expended
1980 $ 29,910
. 1981 106,385
1982 306,790 |
1983 505,098
1984 528,769
1985 419,140
o 1986 | 436,645
1987 427,099
1988 326,653
1989 599,220

The cash balance of the private land habitat im-
provement fund at the beginning of the 1989-91 bien-
nium is estimated to be $1,500,000. The estimated
revenue for the 1989-91 biennium is $800,000 with
estimated expenditures of $1 million. Thus, the es-
timated cash balance of the private land habitat
improvement fund on June 30, 1991, is $1,200,000.

Testimony
Representatives of the North Dakota Sportfishing
Congress testified that allocating interest income
from the game and fish operating fund under a line
item in the appropriation bill for the Game and Fish
Department entitled “deer depredation” is mislead-
ing in that these moneys are used for fishing purposes



as well as hunting purposes. Representatives of the
Game and Fish Department informed the committee
that even though the interest income from the game
and fish operating fund that is placed in the private
land habitat improvement fund is included under a
line item entitled “deer depredation.” The Game and
Fish Commissioner has the authority to expend these
funds on conservation practices and to lease or ac-
quire habitat especially beneficial to fish. However,
under state law, the department may only expend
these funds for projects on private lands.

Throughout the interim, representatives of the
North Dakota Sport-fishing Congress advocated that
additional private land habitat improvement fund
moneys be used for enhancing fishing resources.
However, the committee received information from
representatives of the Game and Fish Department
that historically fishing and boating programs have
not supported themselves and the majority of funding
for these programs has come from revenues derived
from hunting sources.

Conclusion
The committee makes no recommendation con-
cerning the use and allocation of interest income from
the game and fish operating fund study.

BONDING OF COUNTY AUDITORS AND
AGENTS APPOINTED BY COUNTY
AUDITORS TO ISSUE GAME AND FISH
LICENSE OR STAMPS

Senate Concurrent Resolution No. 4004 reflected
the Legislative Assembly’s concern regarding the
laws and rules concerning the issuance of game and
fish licenses and the role of county auditors in the
issuance of game and fish licenses.

Background

The 1989 Legislative Assembly amended NDCC
Section 20.1-03-17 to allow county auditors to require
agents appointed by them to distribute hunting and
fishing licenses or stamps to show evidence of ade-
quate financial security before the agents may be
appointed to issue hunting and fishing licenses. Ade-
quate financial security may be evidenced by a letter
of credit, cash deposit, or bond. The bond may be
obtained through the state bonding fund or through
a private bonding firm. North Dakota Century Code
Section 26.1-21-09.1 provides that the annual
premium for such a bond obtained through the state
bonding fund is $10. However, the Commissioner of
Insurance may reduce or waive the premium if it is
determined that premiums are sufficient to cover
potential claims against the state bonding fund. In
addition, the Commissioner of Insurance is required
to determine the conditions and qualifications of
agents bonded through the state bonding fund. The
amount of coverage for bonds obtained through the
state bonding fund is limited to $5,000 per agent per
year.

Testimony and Committee Considerations

The committee received information that 21 coun-
ty auditors are requiring agents appointed to dis-
tribute hunting and fishing licenses or stamps to be
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bonded. There are 138 agents registered with the
state bonding fund and the fund has collected $1,380
in premiums. Representatives of the state bonding
fund testified that the bonding system for license
agents is working very well.

The committee studied a proposal to require coun-
ty auditors retaining a portion of the fee for issuing
game and fish licenses or stamps to remit the money
to the county treasurer for deposit in the general fund
of the county. Under the proposal, county auditors
would be entitled to reimbursement from the county
for all personal expenses incurred by the auditor in
the issuance of game and fish licenses.

Conclusion
The committee makes no recommendation con-
cerning the bonding of county auditors and agents
appointed by county auditors to issue game and fish
licenses or stamps study.

GAME AND FISH LAWS AND RULES

Senate Concurrent Resolution No. 4004 also
reflected the Legislative Assembly’s concern regard-
ing North Dakota’s game and fish laws and rules.
This resolution was recommended by the Legislative
Council’s 1987-88 interim Judicial Process Commit-
tee as a result of its study of the state’s game and fish
laws and rules, with an emphasis on those laws and
rules concerning the issuance of game and fish licen-
ses and the role of county auditors in the issuance of
game and fish licenses.

Background

North Dakota’s game and fish laws are contained
in NDCC Title 20.1. This title is divided into 14
subject areas—general provisions (Chapter 20.1-01);
Game and Fish Department (Chapter 20.1-02); licen-
ses and permits (Chapter 20.1-03); birds (Chapter
20.1-04); big game animals (Chapter 20.1-05); fish,
frogs, and turtles (Chapter 20.1-06); fur-bearing
animals (Chapter 20.1-07); orders and proclamations
of the Governor (Chapter 20.1-08); propagation of
protected birds and animals (Chapter 20.1-09); con-
fiscation (Chapter 20.1-10); game refuges and game
management areas (Chapter 20.1-11); private shoot-
ing preserve (Chapter 20.1-12); boating regulations
(Chapter 20.1-13); and falconry (Chapter 20.1-14).

The Game and Fish Commissioner has adopted
rules relating to the general administration of the
Game and Fish Department, wildlife management,
fishery management, fish and wildlife management,
and boat safety. North Dakota Administrative Code
Article 30-01 governs the organization and functions
of the Game and Fish Department; Article 30-02
governs aircraft hunting permits, falconry, and the
operation of private game bird shooting preserves;
Article 30-03 regulates bait vendors, private fish
hatcheries, construction and use of fishhouses for
winter fishing, commercial frog licenses and fishing
contests; Article 30-04 governs fish and wildlife
management; and Article 30-05 relates to boat safety.

Committee Considerations
The committee studied 33 separate proposals con-
cerning North Dakota’s game and fish laws and rules.



The committee received testimony from the North
Dakota Game and Fish Commissioner, repre-
sentatives of the North Dakota Game and Fish
Department, and representatives from the various
conservation and sportsmen’s organizations active in
the state throughout the interim.

Posting

The committee received information concerning
North Dakota posting laws and the posting laws of
South Dakota, Minnesota, and Montana. Under
North Dakota law, the landowner or tenant may
prohibit hunters from hunting on private land by
placing signs alongside the public highway or the
land giving notice that no hunting is permitted on
that land.

South Dakota law governing fishing, hunting, and
trapping on private land is based on a different
premise than is North Dakota law. Rather than re-
quiring the landowner to post that person’s land in
order to restrict hunting, South Dakota prohibits a
person from hunting on private land unless that
person has received permission from the landowner.
South Dakota law makes it a Class 2 misdemeanor
to violate any of the provisions of the South Dakota
posting laws. In South Dakota, a Class 2 mis-
demeanor is punishable by 30 days’ imprisonment in
a county jail or $100 fine, or both.

Minnesota law governing hunting on private land
differentiates between agricultural land and other
types of land. If the property in question is agricul-
tural, it may not be entered unless the hunter first
obtains permission from the owner, occupant, or
lessee. If the property is not agricultural, it may be
entered for hunting purposes unless it is posted.

Montana’s posting law is similar to North Dakota’s
in that a landowner must post that person’s land in
order to prevent hunters from entering the property
in question. If a person enters or remains unlawfully
in or upon the premises of another, that person has
committed the offense of criminal trespass to proper-
ty. This offense is punishable by fine not to exceed
$500, imprisonment for a term not to exceed six
months, or both.

The committee also reviewed the four proposals
relating to the posting of lands to prohibit hunting
which were considered by the 1989 Legislative As-
sembly, none of which were enacted. Senate Bill
No. 2490 would have provided that the posting of
land to prohibit hunting on both sides of a road
constituted posting of the road, and that the posting
of land on one side of a road constituted posting to the
centerline of the road. Senate Bill No. 2265 would
have provided that if land on both sides of a road is
posted to prohibit hunting, the prohibition does not
include the road. House Bill No. 1656 would have
prohibited hunting or trapping on private land unless
the landowner had given permission or the owner had
posted “hunting allowed” signs. House Bill No. 1153
would have required that the posting date appear on
a posting sign and would have made the posting
effective for one year from the posting date.

The committee studied a proposal to close all land
to hunting unless the land is posted by the landowner
or tenant as open to hunting. Under the proposal, the
owner or tenant of land would post the land as being
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open to hunting by placing signs alongside the public
highway or the land giving notice that hunting is
permitted on the land. Several landowners, as well
as the North Dakota Farm Bureau, supported this
proposal. The committee received testimony that
many landowners experience damage to property
caused by hunters and that the burden of posting
should be placed on the sporting public. The commit-
tee received testimony from various conservation and
sportsmen’s groups, including the Cass County
Wildlife Club, opposing the proposal. These groups
advocated that sportsmen-landowner problems be
resolved through negotiation instead of legislation.
The committee received testimony that these groups
had attempted to improve sportsmen-landowner
relations through establishing the Report All
Poachers (RAP) program, implementing hunter
education programs, and supporting 100 percent
payment in lieu of taxes for land acquired by state
and federal entities. In addition, the committee
received testimony that sportsmen’s groups had sup-
ported legislation proposed by landowners that post-
ing at gates and 880-yard intervals, as opposed to
440-yard intervals, be sufficient to post land legally;
legislation restricting hunting near occupied build-
ings; legislation prohibiting off-road hunting; and the
establishment of the North Dakota Landowner-
Sportsman Council.

The committee studied a proposal to increase the
penalty for being on property and hunting on posted
land from a Class B misdemeanor to a Class A mis-
demeanor and to increase the period of license
suspension for violating the North Dakota posting
laws from six months to three years. This proposal
was later amended to establish a graduated criminal
penalty for being on property and hunting on posted
land and a graduated license suspension period for
violating posting laws. This proposal was supported
by the Cass County Wildlife Club as well as other
sportsmen’s groups, individual sportsmen, and land-
owners,

The committee studied a proposal to allow the
Game and Fish Commissioner to conduct lotteries for
landowners who do not post their land. Under this
proposal, every license to hunt in the state would
have a removable coupon affixed to the license which
may be detached and submitted to the commissioner
for inclusion in a lottery or lotteries conducted by the
commissioner. The licenseholder would detach the
coupon and give the coupon to the owner of the land
on which game was taken. In order to be eligible to
participate in a lottery, the landowner must complete
the coupon as described by the commissioner, certify
that the landowner’s land was not posted, and return
the coupon to the commissioner. The commissioner
would then include all coupons returned to the com-
missioner in a lottery to be conducted by the commis-
sioner. Under the proposal, the commissioner would
have the authority to present appropriate awards to
successful lottery entrants. For purposes of the land-
owner lottery, a landowner is any person who actually
farms or ranches land. This proposal was later
amended to make the holding of the lottery and the
requirement that coupons be affixed to the license
discretionary on the part of the commissioner.



The committee received testimony from the Cass
County Wildlife Club in support of the proposal.
However, the committee received information from
the Attorney General that the proposal may violate
Section 25 of Article XI of the Constitution of North
Dakota which generally prohibits lotteries for other
than charitable purposes.

The committee studied a proposal to require the
posting date as well as the name and address of the
person posting the land appear on the posting sign.
In addition, this proposal would have made posting
effective for one year from the posting date appearing
on the sign.

Licénses and Permits

The committee studied a proposal presented by the
Game and Fish Commissioner to allow the commis-
sioner to establish a combination game and fish
license. The committee received testimony that a
combination game and fish license would be more
convenient for sportsmen as well as the Game and
Fish Department. Many sportsmen are frustrated by
the variety of licenses and stamps required to hunt
in North Dakota. This proposal was supported by
several sportsmen who appeared before the commit-
tee.

The committee studied a proposal to allow guides
and outfitters to purchase a license to enable them to
provide residents or nonresidents, for compensation,
big game guiding and outfitting services and one
antlered white-tailed deer license or one male an-
telope license, or both. Proponents of the proposal
indicated that the proposal would be instrumental in
establishing the guiding and outfitting industry in
North Dakota. The director of the Tourism Promotion
Division of the Economic Development Commission
testified that the proposal would help to establish a
guide and outfitter industry in North Dakota. He
indicated that a number of states have enacted
similar legislation.

The committee studied a proposal to allow the
Game and Fish Commissioner to establish a com-
bination license consisting of a nonresident big game
bow license and a nonresident wild turkey bow per-
mit. Representatives of the North Dakota Bow
Hunters Association and Bow Hunters of America
indicated bow hunting is becoming more popular
across the United States and supported the proposal.

Another proposal presented by the Game and Fish
Commissioner was to establish licenses for the taking
of clams. The Game and Fish Commissioner testified
that the Game and Fish Department needed
authority to protect clams in the northeastern portion
of the state that are being adversely affected by illegal
clamming.

Two proposals studied by the committee included
a proposal to allow landowners to transfer gratis
landowner deer, antelope, or elk hunting licenses to
persons eligible to apply for the same type of license
sought to be transferred by the landowner. This
proposal was opposed by representatives of the Cass
County Wildlife Club. Another proposal was to re-
quire that individuals actively farm or ranch land in
order to receive a gratis landowner hunting license.
This proposal was presented by the Game and Fish
Commissioner. This proposal also included a sugges-
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tion that the minimum amount of land that must be
described in an affidavit as being owned by a person
in order to obtain a gratis landowner hunting license
be increased from a quarter se<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>