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HISTORY AND FUNCTIONS OF THE NORTH DAKOTA
LEGISLATIVE COUNCIL

I HISTORY OF THE LEGISLATIVE COUNCIL

The North Dakota Legislative Council was created
in 1945 as the Legislative Research Committee
(LRC). The LRC had a stow beginning during the first
interim of its existence because, as reported in the
first biennial report, the prevailing war conditions
prevented the employment of a research director until
April 1946.

After the hiring of a research director, the first LRC
held monthly meetings prior to the 1947 legislative
session and recommended a number of bills to that
session. Even though the legislation creating the LRC
permitted the appointment of subcommittees, all of the
interim work was performed by the 11 statutory
members until the 1953-54 interim, when other
legislators participated in studies. Although “research”
was its middle name, in its early years the LRC served
primarily as a screening agency for proposed
legislation submitted by state departments and
organizations. This screening role is evidenced by the
fact that as early as 1949, the LRC presented
100 proposals prepared or sponsored by the
committee, which the biennial report indicated were
not all necessarily endorsed by the committee and
included were several alternative or conflicting
proposals.

The name of the LRC was changed to the
Legislative Council in 1969 to more accurately reflect
the scope of its duties. Although research is still an
integral part of the functioning of the Legislative
Council, it has become a comprehensive legislative
service agency with various duties in addition to
research.

. THE NEED FOR A LEGISLATIVE SERVICE
AGENCY

The Legislative Council movement began in
Kansas in 1933. At present, nearly all states have
such a council or its equivalent, although a few states
use varying numbers of special committees.

Legislative service agencies provide legislators
with the tools and resources that are essential if they
are to fulfil the demands placed upon them. In
contrast to other branches of government, the
Legislative Assembly in the past had to approach its
deliberations without its own information sources,
studies, or investigations. Some of the information
relied upon was inadequate or slanted because of
special interests of the sources.

To meet these demands, the Legislative Assembly
established the North Dakota Legislative Council. The
existence of the Council has made it possible for the
Legislative Assembly to meet the demands of the last
haif of the 20th century while remaining a part-time
citizen legislature that meets for a limited number of
days every other year.

lll. COMPOSITION OF THE COUNCIL
The Legislative Council by statute consists of
15 legislators, including the majority and minority

leaders of both houses and the Speaker of the House.
The Speaker appoints five other representatives, two
from the majority and three from the minority as
recommended by the majority and minority leaders,
respectively. The Lieutenant Governor, as President
of the Senate, appoints three senators from the
majority and two from the minority as recommended
by the majority and minority leaders, respectively.

The Legislative Council is thus composed of eight
majority party members and seven minority party
members (depending upon which political party has a
majority in the Senate), and is served by a staff of
attorneys, accountants, researchers, and auxiliary
personnel who are hired and who serve on a strictly
nonpartisan basis. Legislation enacted in 1999
increases the size of the Council in 2001 to 17, with
one additional member from the majority party in both
the Senate and the House.

IV. FUNCTIONS AND METHODS OF OPERATION
OF THE COUNCIL

Although the Legislative Council has the authority
to initiate studies or other action deemed necessary
between legislative sessions, much of the Council’s
work results from study resolutions passed by both
houses. The usual procedure is for the Council to
designate committees to carry out the studies,
although a few Council committees, including the
Administrative Rules Committee, the Employee
Benefits Programs Committee, the Garrison Diversion
Overview Committee, the Information Technology
Committee, and the Legislative Audit and Fiscal
Review Committee, are statutory committees with
duties imposed by state law.

Regardless of the source of authority of interim
committees, the Council appoints the members with
the exception of a few ex officio members named by
statute. Nearly all commitiees consist entirely of
legislators, although a few citizen members are
sometimes selected to serve when it is determined
they can provide special expertise or insight for a
study.

The Council committees hold meetings throughout
the interim at which members hear testimony, review
information and materials provided by staff, other state
agencies, and interested persons and organizations,
and consider alternatives. Occasionally it is
necessary for the Councit to contract with universities,
consulting firms, or ouiside professionals on
specialized studies and projects. However, the vast
majority of studies are handled entirely by the Council
staff.

Committees make their reports to the full
Legislative Council, usually in November preceding a
regular legislative session. The Council may accept,
amend, or reject a committee’s report. The
Legislative Council then presents the
recommendations it has accepted, togasther with bills
and resolutions necessary to implement them, to the
Legislative Assembly.




In addition to conducting studies, the Council and
its staff provide a wide range of services to legislators,
other state agencies, and the public. Attorneys on the
staff provide legal advice and counsel on legislative
matters to legislators and legisiative committees. The
Council supervises the publication of the Session
Laws, the North Dakota Century Code, and the North
Dakota Administrative Code. The Council reviews
state agency rules and rulemaking procedures,
legislative proposals affecting health and retirement
programs for public employees, and information
technology management of state agencies. The
Council has on its staff the Legislative Budget Analyst
and Auditor and assistants who provide technical
assistance to Council committees and legislators and
who review audit reports for the Legislative Audit and
Fiscal Review Committee. The Council provides
information technology research and staff services to
the legisiative branch, including legislative publishing
and bill drafting capabilities. The Council makes
arrangements for legislative sessions and controls the
use of the legislative chambers and use of space in
the legislative wing of the State Capitol. The Council
also maintains a wide variety of materials and
reference documents, many of which are not available
from other sources.

V. MAJOR PAST PROJECTS OF THE COUNCIL

Nearly every facet of state government and
statutes has been touched by one or more Council
studies since 1945. Statutory revisions, including the
rewriting of criminal laws, election laws, game and fish
laws, insurance laws, motor vehicle laws, school laws,
and weapons laws have been among the major
accomplishments of interim committees. Another
project was the republication of the North Dakota
Revised Code of 1943, the resuiting product being the
North Dakota Century Code.

Government reorganization has also occupied a
considerable amount of attention. Included have been
studies of the delivery of human services,
agriculturally related functions of state government,
the creation of the Information Technology
Department and the cabinet-level position of Chief
Information Officer, and organization of the state’s

charitable and penal institutions, as well as studies of
the feasibility of consolidating functions in state
government. Unification of the state’s judicial system
and the establishment of a public venture capital
corporation were subjects of recent studies.

The review and updating of uniform and model
acts, such as the Uniform Probate Code and the
Uniform Commercial Code, have also been included
in past Council agendas. Constitutional revision has
been studied several interims, as well as studies to
implement constitutional measures that have been
approved by the voters.

Pioneering in new and untried areas is one major
function of interim committees. The regulation and
taxation of natural resources, including oil and gas in
the 1950s and coal in the 1970s, have been the
highlights of several interim studies. The closing of
the constitutional institution of higher education at
Ellendale also fell upon an interim committee after a
fire destroyed one of the major buildings on that
campus. The expansion of the University of North
Dakota Medical School is another area that has been
the subject of several interim studies.

The Legislative Council has permitted the
legislative branch to be on the cutting edge of
technological innovation. North Dakota was one of
the first states to have a computerized bill status
system in 1969 and, beginning in 1989, the
Legislator's Automated Work Station system has
allowed legislators to access legislative documents at
their desks in the House and Senate. Beginning in
1997, the Legislative Council has responsibility to
study emerging technology and evaluate its impact on
the state’s system of information technology.

Perhaps of most value to citizen legislators are
committees that permit members to keep up with
rapidly changing developments in complex fields.
Among these are the Budget Section, which receives
the executive budget prior to each legislative session.
The Administrative Rules Committee allows legislators
to monitor executive branch department rules. Other
subjects that have been regularly studied include
school finance, health care, property taxes, and
legislative rules.
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SUMMARY
BRIEFLY - THIS REPORT SAYS

ADMINISTRATIVE RULES COMMITTEE

The Council reviewed all state administrative rule-
making actions from November 1998 through November
2000. The Council voided rules of the Department of
Human Services which would have imposed a
90 percent occupancy limitation for reimbursement of
basic care facilities and required prior authorization by
the Department of Human Services for coverage for
partial hospitalization and certain categories of
prescribed drugs. The Council considered voiding rules
of the Superintendent of Public Instruction, Board of
Animal Health, and Department of Human Services but
withdrew that consideration in each case and agreed to
amendments by the agencies in question. The Council
considered voiding the rules of the State Board of Nurs-
ing, Highway Patrol, Milk Marketing Board, State
Gaming Commission, and Board of Psychologist Exam-
iners but withdrew that consideration in each case after
receiving more information from the agency in question.

The Council recommends House Bill No. 1027 to
require agencies to adopt a procedure to notify inter-
ested parties when agency rules will be considered by
the Administrative Rules Committee. The Council
recommends House Bill No. 1028 to require agencies to
obtain Administrative Rules Committee approval of
emergency status of rules that have been declared
effective on an emergency basis. The Council recom-
mends House Bill No. 1029 to require agencies to file
comments received on rules with the Legislative Council
when the rules are filed for publication. The Council
recommends House Bill No. 1030 to revise the Adminis-
trative Agencies Practice Act to reorganize the provi-
sions on administrative rulemaking without substantive
change.

ADVISORY COMMISSION ON
INTERGOVERNMENTAL RELATIONS

The Advisory Commission on Intergovernmental
Relations exercised its statutory authority to serve as a
forum for the discussion of resolution of intergovern-
mental problems and to study issues relating to local
governmental structure; fiscal and other powers and
functions of local governments; relationships between
and among local governments and the state or any other
government; allocation of state and local resources;
interstate issues involving local governments, including
cooperation with appropriate authorities of other states;
and statutory changes required to implement commis-
sion recommendations.

The Council recommends House Bill No. 1031 to
consolidate park district mill levies for recreation, pest
control, insurance, forestry, facilities, handicapped
programming, and health insurance with the park district
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general fund levy. The Council recommends House Bill
No. 1032 to increase the Advisory Commission on Inter-
governmental Relations membership from 11 members
to 12 members by adding a representative of the North
Dakota School Boards Association. The Council recom-
mends Senate Bill No. 2024 to provide that cities and
counties may use community health trust fund money to
provide matching funds for city and county public
employee tobacco education and cessation programs
and to provide that the community health trust fund be
augmented by returning community health trust fund
interest to the community health trust fund and by
depositing water development trust fund interest in the
community health trust fund. The Council recommends
Senate Concurrent Resolution No. 4001 to provide for a
study of property tax exemptions for institutions of public
charity that provide medical services and housing serv-
ices. The Council recommends the commission
chairman send a letter to interested parties, including the
League of Cities, court administrator of the North Dakota
Supreme Court, North Dakota Municipal Courts, and the
Attorney General, encouraging improved communication
between the parties regarding the collection of municipal
court fines.

The commission received reports on the effects of
disasters across the state and considered providing
disaster relief to property taxpayers; received reports on
the status of the Leadership Initiative for Community
Strategic Planning; considered the issue of provision of
state services at the local level; considered the issue of
funding of maintenance of local roads; received a report
regarding the United States Census 2000 and areas of
possible state and local government interest; received a
report regarding the history and status of revenue
sharing and personal property tax replacement; and
received a report on the status of taxing of e-commerce.
The Council makes no recommendation concerning
these issues.

AGRICULTURE COMMITTEE

The Council studied the extent of and remedies for
damage caused to landowners from depredation by all
game and nongame animals and damage caused to
property by hunters. The Council recommends Senate
Bill No. 2025 to prohibit the Game and Fish Department
from discriminating against or penalizing a {andowner in
the deerproof hay yard program for entering a hunting
for compensation agreement.

The Council studied grain credit-sale contracts to
determine the need to provide protection for farmers
against grain warehouse and grain buyer insolvency and
studied agricultural marketing and the feasibility and
desirability of forming a multistate agricultural marketing
commission. The Council recommends House Bill




No. 1033 to remove the requirement of district court
approval before the Attorney General investigates anti-
trust violations; House Bill No. 1034 to appropriate
$500,000 for a revolving fund for the investigation of
antitrust violations; and House Concurrent Resolution
No. 3001 to provide for a consistent system of grain
grading based upon point of origin grain grading.

The Council received a report from the State Board of
Agricultural Research and Education on the board’s
annual evaluation of research activities and a report on
the board’s activities regarding development of market
opportunities for biotechnologically enhanced crops.

BUDGET COMMITTEE ON

GOVERNMENT SERVICES

The Council studied the State Department of Heaith
master plan for its facilities. The Council asked the
department to explore the possibility of purchasing the
former Heartview Foundation facility in Mandan from
Southwest Key, Inc., and to identify other possible uses
for any excess space within the facility and that the
department’s findings and recommendations be
presented to the 57th Legislative Assembly.

The Council studied state agency office space needs
to determine the feasibility and desirability of transferring
state agencies or state employees to rural areas. The
Council recommends House Bill No. 1035 to establish a
state employee telecommuting incentive program;
Senate Bill No. 2026 to require information technology
plans prepared by state agencies to address the feasi-
bility of telecommuting by selected employees; and
Senate Bill No. 2027 to provide for a motor vehicle
branch office pilot project with county treasurers in three
counties.

The Council studied privatizing and contracting for
services provided by state agencies and studied the
membership and management responsibilities of the
Industrial Commission, the mission and location of each
entity within and under the direction of the Industrial
Commission, and the voting structure of the Industrial
Commission. The Council makes no recommendation
concerning either study.

The Council monitored agency compliance with legis-
lative intent included in the 1999-2001 appropriations,
reviewed the status of major state agency and institution
appropriations, and received reports on oil tax revenues.

The Council received a report from the Department of
Human Services on the hiring of full-time equivalent
employee positions at the human service centers, State
Hospital, and Developmental Center in addition to those
authorized for the 1999-2001 biennium.

BUDGET COMMITTEE ON

HEALTH CARE
The Council studied the State Department of Health
plan for a community health grant program. The Council
recommends that the 57th Legislative Assembly support
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the department’s plan for establishing Healthy Schools,
Healthy Families, and Healthy Communities grant
programs with moneys to be deposited in the community
health trust fund and recommends that the 57th Legisla-
tive Assembly use a portion of the moneys accumulating
in the community heaith trust fund during the 1999-2001
biennium for statewide tobacco counter-marketing
programs and training and educational program mate-
rials for schools and communities to assist in the estab-
lishment and operation of tobacco use prevention and
cessation programs. The Council recommends Senate
Bill No. 2028 to provide that interest earned on moneys
in the community health trust fund remain in the fund
rather than be transferred to the general fund; and
Senate Bill No. 2029 to provide that the interest earned
on moneys in the water development trust fund be trans-
ferred to the community health trust fund rather than to
the general fund.

The Council studied various challenges facing the
delivery of health care in this state, including changes in
hospital reimbursements, technological innovations, and
the regionalization of services. The Council also studied
health care ‘access, quality and cost to determine essen-
tial health care services, critical providers, and access
sites and to identify geographic, demographi¢, and
economic issues relating to health care. The Council
considered information relating to reimbursements for
services provided by hospitals, home health care provid-
ers, and nurse practitioners; critical access hospitals;
access to and utilization of health care services; health
insurance availability and costs; and other health care-
refated issues. The Council requests that the Depart-
ment of Human Services consider using ambulatory
payment classifications in the development of a prospec-
tive payment system for outpatient Medicaid services.

The Council studied the possibility of creating an
incentive package to assist rural nursing care facilities in
closing, significantly reducing bed capacity, or providing
alternative long-term care services. The Council recom-
mends that moneys generated through the intergovern-
mental transfer program and deposited in the health care
trust fund be used for projects and programs relating to
the long-term care industry, including the funding of
projects that provide alternatives to nursing facility serv-
ices and projects that reduce nursing facility bed capac-
ity. The Council requests that the Department of Human
Services and the State Department of Health prepare a
recommendation to the 57th Legislative Assembly
describing the conversion of basic care and assisted
living facilities into an integrated long-term housing and
service delivery system. o

The Council received reports from the Department of
Human Services describing enrollment statistics and
costs associated with the children’s health insurance
program. The Council recommends House Bill No. 1036
to change the income review period from monthly to
quarterly for determining Medicaid eligibility for chiidren
and pregnant women.




The Council received reports from the Department of
Human Services and the State Board of Nursing
regarding progress in preparing a joint recommendation
relating to nurse licensure exemptions for the administra-
tion of medication. The Council recommends the
57th Legislative Assembly support the Department of
Human Services and the State Board of Nursing recom-
mendation, which provides for a permanent exemption
from the Nurse Practices Act relating to the administra-
tion of medication by staff of certain facilities certified by
the Department of Human Services.

BUDGET COMMITTEE ON
HUMAN SERVICES

The Council monitored the Department of Human
Services implementation of the recommended changes
to improve the department’s administrative structure and
to enhance its budget presentation methods. The
Council commends the department on that agency's
development and implementation of a strategic planning
process.

The Council studied the services provided by the
Department of Human Services regional human service
centers and received a report from the Department of
Human Services regarding the department’s review of
program funding issues.

The Council studied the implementation of the tempo-
rary assistance for needy families (TANF) program and
the operation of TANF in North Dakota as it relates to
the relationship between the state and federally recog-
nized Indian tribes in the state and received reports from
the Department of Human Services regarding the
progress of any negotiation with any tribal government to
establish a pilot project for administration of a tribal
family assistance grant. The Council recommends
House Bill No. 1037 to exempt parents who are victims
of domestic violence from the 60-month TANF benefit
limit and from the TANF work activity requirements; and
Senate Bill No. 2030 to appropriate $150,000 from the
general fund to the State Department of Health for state
support of the sexual abstinence education grant
program.

Il

BUDGET COMMITTEE ON

INSTITUTIONAL SERVICES

The Council studied the feasibility and desirability of
collocating the Developmental Center and the State
Hospital at one location and the feasibility and desir-
ability of transferring additional buildings on the State
Hospital grounds to the Department of Corrections and
Rehabilitation. The Council recognized the cooperative
and collaborative efforts of these two institutions during
the 1999-2000 interim and the resulting cost-savings.
"~ The Council studied the feasibility and desirability of
consolidating under the School for the Blind all programs
and services provided to children and adults who are
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blind or visually impaired. The Council recommends
House Bill No. 1038 to continue the current administra-
tive structure of the School for the Blind and the Voca-
tional Rehabilitation Division’s vision services program;
to provide that the School for the Blind is responsible for
serving persons of all ages with visual impairments, not
just children, and to change the name of the school to

 North Dakota Vision Services-School for the Blind.

The Council studied residential treatment centers and
residential child care facilities, including occupancy
rates, the number of out-of-state residents, and the need
for additional facilities. The Council makes no recom-
mendation concerning this study.

The Council received reports from the Department of
Human Services concerning grants awarded or loans
approved for alternative nursing facility programs;
received reports from the Department of Human Serv-
ices regarding the establishment of a traumatic brain-
injured facility in western North Dakota; and received the
final report from the Department of Human Services on
the progress of the Alzheimer's and related dementia
projects.

BUDGET SECTION

The Council received reports from the Office of
Management and Budget on the status of the state
general fund and tobacco settlement proceeds. The
Council also received reports from the: Office of Manage-
ment and Budget regarding irregulzrities in the fiscal
practices of the state and recommendations for use of
moneys in the preliminary planning revolving fund.

The Council received reports from the State Water
Commission on the implementation of the state water
development program and water management plan and
the issuance of bonds for various water projects.

The Council authorized the expenditure of additional
other funds for capital projects at the University of North
Dakota, Bismarck State College, Lake Region State
College, and Minot State University. The Council
received reports on local funds expenditures at the insti-
tutions of higher education for the 1997-99 biennium and
flood damage to the University of North Dakota and
North Dakota State University.

The Council received reports from the Department of
Human Services on funding for traditional Medicaid
grants; the intergovernmental transfer program; potential
reductions to the Northeast Human Service Center
2001-03 biennium budget; computer changes to imple-
ment the Health Insurance Portability and Accountability
Act; proposed reductions to the federal social service
block grant; and additional full-time equivalent positions
at the human service centers.

The Council approved the distribution of grants by the
Children’s Services Coordinating Committee; approved
the agreement between the city of Grand Forks Office of
Urban Development and tenants of the Corporate Center
for the future sale of all or a portion of the Corporate



Center; and received a report on federal funds received
by state agencies.

The Council recommends Senate Bill No. 2031 to
implement a grant preapproval process for state agen-
cies except the institutions of higher education; and
Senate Concurrent Resolution No. 4002 to authorize the
Budget Section to hold legislative hearings required for
the receipt of federal block grant funds.

The Council considered 73 requests for increased
spending authority or transfers of spending authority
which were approved by the Emergency Commission.
All the requests were approved, with the exception of the
request from the Attorney General relating to the transfer
of funds available from cost and fee recoveries relating
to the tobacco settlement case for the purpose of
providing additional gaming enforcement grants.

COMMERCE AND LABOR COMMITTEE

The Council studied the economic development
efforts in the state, including the provision of economic
development services statewide and related effective-
ness, the potential for the privatization of the Department
of Economic Development and Finance, and the appro-
priate location of the North Dakota Development Fund,
including the potential transfer of the fund to the Bank of
North Dakota. The Council recommends House Bill
No. 1039 to create a North Dakota venture capital fund
program to carry out the lending to and investment of
private moneys in seed and venture capital partnerships
and to provide for a one-time issuance of $5 million of
state tax credits to the authority to offset losses under
the program; House Bill No. 1040 to create a North
Dakota entrepreneur seed fund program that would be
available to local entrepreneur seed fund applicants to
invest in North Dakota early-stage companies and small
companies through equity or equity-type investments
and to provide for a $3 million appropriation from the
general fund to fund the program for the 2001-03 bien-
nium; House Bill No. 1041 to amend the law relating to
seed capital investment tax credits to increase use of the
seed capital investment tax credits; House Bill No. 1042
to decrease the financial requirements for venture capital
corporations to' incorporate in the state; Senate Bill
No. 2032 to consolidate three state agencies to create a
department of commerce, to create a North Dakota
commerce cabinet, and to allow for creation of a
privately funded North Dakota economic development
foundation; and House Bill No. 1043 to provide for state
payment of a certain amount of certain student loans
through a program administered by the Bank of North
Dakota.

The Council studied heritage tourism and the rela-
tionships among the State Historical Society, Parks and
Recreation Department, Tourism Department, Depart-
ment of Economic Development and Finance, and
private sector promoters and developers of heritage
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tourism in the state. The Council makes no recommen-
dations concerning this study.

The Council received reports from Job Service North
Dakota regarding incentives to encourage an employee
to decrease the length of time that employee receives
unemployment compensation benefits and to encourage
a negative employer to become a positive employer.

The Council received annual reports from the Divi-
sion of Community Services on renaissance zone
progress. The Council recommends Senate Bill
No. 2033 to make several changes to the renaissance
zone law.

The Council received an annual report from the
Department of Economic Development and Finance and
received three reports from the Workers Compensation
Bureau regarding the bureau's safety audit of Roughrider
Industries work programs and the bureau's performance
audit of the maodified workers' compensation coverage
program, regarding the results of the bureau's study of
the awards provided to injured employees with perma-
nent impairments caused by compensable work injuries,
and regarding the bureau's recommendations from the
bureau's study of the benefits available to persons
receiving long-term disability or death benefits from the
bureau.

CRIMINAL JUSTICE COMMITTEE

The Council studied the correctional system in North
Dakota, including its functions, responsibilities, funding,
and operation and the causes of past and projected
future increases in the state’s adult inmate population,
including the impact of sentencing laws. The Council
also studied issues related to public safety and state
liability in connection with the interstate transfer of
convicted felons. The Council recommends House Bill
No. 1044 to provide for a new classification of inmate
records which would be considered exempt from open
records requirements; to provide that medical, psycho-
logical, and social records are confidential; and to
provide that records with respect to a person’s identity,
location, criminal convictions, or projected date of
release, except for the records of a person who is under
protective management, are open records.

The Council studied the classification of criminal
offenses throughout the North Dakota Century Code
(NDCC). The Council makes no recommendation
concerning this study.

The Council studied the feasibility and desirability of
revising the sections of the North Dakota Century Code
which relate to sexual offenses, sentencing of sexual
offenders, and sexual offender commitment treatment.
The Council recommends Senate Bill No. 2034 to
provide for changes to the state’s civil commitment of
sexual offenders statutes in the areas of venue,
referrals, open records, and detention and to remove the
current exclusion of individuals with mental retardation;
and Senate Bill No. 2035 to create the crime of luring



minors by computer, to criminalize the sexual initiation
acts of street gangs, to separate disorderly type behavior
from the indecent exposure statute, to make indecent
exposure a crime for which a person is required to
register as a sexual offender, and to expand the statute
of limitations for gross sexual imposition to seven years.

CROP HARMONIZATION COMMITTEE

The Council received reports from the Agriculture
Commissioner regarding efforts to develop a single,
uniform process for the joint North American labeling of
crop protection products; reviewed crop protection
labeling needs; explored the extent of authority given to
the state under federal law regulating registration and
use of crop protection products; and reviewed efforts to
achieve harmonization of crop protection product regis-
tration standards.

The Council studied the chemical application industry
to develop a method for assessing or determining
damage due to misapplication for resolution of disputes
through mediation.

The Council recommends the Crop Harmonization
Committee continue working with the Environmental
Protection Agency, the Canadian Pest Management
Regulatory Agency, the American Crop Protection Asso-
ciation, the Canadian Crop Protection Association, and
commodity groups in addressing issues related to
harmonization.

EDUCATION FINANCE COMMITTEE

The Council studied the provision of education to
public school students in this state and the manner in
which education to public school students will be deliv-
ered in the ensuing 5, 10, and 20 years, with a focus on
demographic changes as they affect equity with respect
to courses, facilities, and extracurricular activities; equity
with respect to teacher availability and qualifications;
equity with respect to the organization and administra-
tion of school districts; and taxpayer equity with respect
to rural and urban school districts. The Council makes
no recommendation regarding this study.

The Council studied the method by which the state
funds special education services. The Council makes
no recommendation concerning this study.

The Council studied accreditation standards for
elementary and secondary schools, including optional
accreditation standards, the fiscal impact of accreditation
standards, and the waiver of accreditation standards
based on student performance. The Council makes no
recommendation concerning this study.

The Council studied the feasibility and desirability of
developing and implementing statewide academic stan-
dards for, and the assessment of, elementary and high
school students. The Council recommends Senate Bill
No. 2036 to provide for adoption of state academic
content standards for schools.
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The Council received a report from the Superinten-
dent of Public Instruction regarding the content of school
district financial reports and the specific actions taken to
account for transfers from school district general funds,
to eliminate or reduce variations in the reporting of data,
and to ensure that the financial data is available in a
form that allows for accurate and consistent
comparisons.

EDUCATION SERVICES COMMITTEE

The Council studied NDCC Title 15 provisions that
relate to elementary and secondary education. The
Council recommends House Bill No. 1045 to rewrite
those portions of Title 15 which relate to the Education
Standards and Practices Board, superintendent and
director dismissal, teacher dismisszl, teacher employ-
ment contracts, teacher personnel issues, teacher quali-
fications, compulsory attendance, courses and curricula,
kindergartens, home education, school finance, the state
tuition fund, the payment of tuition, student
transportation, open enrollment, special education, multi-
district special education units, boarding home care,
child nutrition and food distribution programs, and school
construction; House Bill No. 1046 to reconcile refer-
ences to Title 15 found in other portions of the Century
Code; and House Concurrent Resclution No. 3002 to
provide for a Legislative Council study of the completed
revision of those provisions of Title 15 that relate to
elementary and secondary education.

The Council also received a report regarding the
reciprocal acceptance of teaching licenses or
certificates.

ELECTRIC INDUSTRY

COMPETITION COMMITTEE

The Council studied the impact of competition on the
generation, transmission, and distribution of electric
energy within this state; reviewed electric industry
restructuring initiatives in other states; reviewed electric
utility taxation in other states; and reviewed federal
restructuring initiatives. The Council makes no recom-
mendation concerning this study.

The Council studied the Territorial Integrity Act;
reviewed previous studies concerning the Territorial
Integrity Act; and reviewed the exclusive electric service
area laws of surrounding states. The Council makes no
recommendation concerning this study.

EMPLOYEE BENEFITS
PROGRAMS COMMITTEE

The Council solicited and reviewed various proposals
affecting retirement and health programs of public
employees and obtained actuarial and fiscal information
on each of these proposals and reported this information
to each proponent.



The Council studied the number, qualifications, and
selection criteria for vendors and providers selected by
the Public Employees Retirement System Board for the
defined contribution retirement plan and the deferred
compensation program. The Council makes no recom-
mendation concerning this study.

GARRISON DIVERSION
OVERVIEW COMMITTEE

The Council received project updates from represen-
tatives of the Garrison Diversion Conservancy District,
State Water Commission, and United States Bureau of
Reclamation; received information on the Dakota Water
Resources Act; received updates concerning Devils
Lake flooding; received updates concerning Devils Lake
litigation; reviewed the Federal Water Pollution Control
Act Section 404 program; reviewed the Farmland or
Ranchland Acquisition Advisory Committee; and
reviewed the allocation of the state aid distribution fund
as it affects the Garrison Diversion Conservancy District.

The Council received a report from the State Engi-
neer on the study of the feasibility and desirability of
constructing dams and other impoundments in the
Pembina River watershed for the purpose of reducing
flows in the lower reaches of the Pembina River.

The Council received periodic reports from the State
Engineer regarding implemeritation of the comprehen-
sive statewide water development program and state
water management plan and the issuance and sources
for repayment of bonds to finance construction of flood
control projects, the Southwest Pipeline Project, a Devils
Lake outlet, and a statewide water development program
during the 1999-2000 interim.

The Council studied Missouri River issues; reviewed
Missouri River streambank erosion and bank stabiliza-
tion; reviewed the United States Army Corps of Engi-
neers Master Manual;, and reviewed land and natural
resource issues, water management, land use, and
development of a long-range vision for the Missouri
River in North Dakota. The Council makes no recom-
mendation concerning this study.

HIGHER EDUCATION COMMITTEE

The Council studied higher education funding
including the expectation of the North Dakota University
System in meeting the state’s needs, the funding meth-
odology to meet these expectations and needs, and an
appropriate accountability system for the University
System. The Council recommends Senate Bill No. 2037
to provide a continuing appropriation of all funds in
higher education institutions’ special revenue funds and
to allow institutions to carry over at the end of the bien-
nium unspent general fund appropriations; Senate Bill
No. 2038 to require the budget request for the University
System to include budget estimates for block grants for a
base-funding component and for an initiative-funding
component and a budget estimate for an asset-funding

15

component and to require the appropriation for the
University System to include block grants to the State
Board of Higher Education for a base-funding appropria-
tion and for an initiative-funding appropriation and an
appropriation for asset-funding; Senate Bill No. 2039 to
allow the State Board of Higher Education to authorize
campus improvements and building maintenance
projects that are financed by donations, gifts, grants, and
bequests if the cost of the improvement or maintenance
is not more than $500,000; Senate Bill No. 2040 to allow
the University System to provide bonuses, cash incen-
tive awards, and temporary salary adjustments to
employees; Senate Bill No. 2041 to recognize the institu-
tions under the control of the State Board of Higher
Education as the North Dakota University System and to
require the University System to develop a strategic plan
which defines University System goals and objectives;
and Senate Bill No. 2042 to amend or repeal statutes
relating to the powers of the State Board of Higher
Education to eliminate duties and responsibilities of
higher education institutions which are no longer consid-
ered necessary.

The Council studied the role, mission, operation, and
privatization of the Division of Independent Study and
makes no recommendation concerning this issue.

INFORMATION TECHNOLOGY COMMITTEE

The Council received reports from the Chief informa-
tion Officer and representatives of the Information Tech-
nology Department regarding the business plan of the
Information Technology Department, the activities of the
department, the statewide information technology stan-
dards, and the statewide information technology plan.
The Council received reports regarding the implementa-
tion of a new statewide wide area network and reports
regarding major information technology projects under-
taken by executive branch agencies. The Council
recommends Senate Bill No. 2043 to require the Infor-
mation Technology Committee to review the cost-benefit
analysis of any major project of the State Board of
Higher Education or any institution under the control of
the board if the project significantly impacts the state-
wide wide area network, impacts the statewide library
system, or is an administrative project. The bill also
authorizes the Information Technology Department to
purchase equipment and software through financing
arrangements, specifies additional requirements that
must be included in the department's business plan;
replaces the Statewide Wide Area Network Advisory
Committee with a state information technology advisory
committee; changes the deadline for agencies submit-
ting information technology plans from January 15 to
March 15 of each even-numbered year; and provides
that information collected by the Information Technology
Department from agencies regarding information tech-
nology standards, compliance reviews, and plans is
exempt from open records requirements.




JUDICIARY COMMITTEE

The Council studied the impacts of court unification
on the judicial system and on the effective provision of
judicial services to state residents and reviewed and
monitored the implementation of legislation enacted by
the 56th Legislative Assembly which provided for the
delivery of clerk of district court services through state
funding and alternative methods. The Council makes no
recommendation concerning this study..

The Council, in conjunction with the Joint Family
Law Task Force of the State Bar Association, studied the
family law process in North Dakota with a focus on a
review of existing statutes, the coordination of proce-
dures, and the further implementation of alternative
dispute resolution methods. The Council recommends
Senate Bill No. 2044 to provide that property acquired by
an individual spouse through inheritance or by gift, if
titted and maintained in the sole name of the donee
spouse, is the property of that party and is not subject to
division upon dissolution of the marriage; Senate Bill
No. 2045 to provide for the appointment of child custody
investigators and provide immunity for child custody
investigators and guardians ad litem; and Senate Biil
No. 2046 to consolidate the chapters dealing with
divorce and separation into one chapter, to reenact the
penalty for intentionally removing a child from the state
in violation of a child custody order, to apply the best
interest standard to the annulment process, and to
remove and update archaic language in the domestic
relations statutes. The Council encourages the Council
of Presiding Judges to implement an informal procedure
whereby the Maricopa County guidelines would be used
to calculate spousal support and the results of that
calculation should be compared to the actual spousal
support awarded by the court. The Council encourages
the Supreme Court to explore options for establishing a
court-annexed mediation program; to consider adopting
a code of ethics for mediators; and to conduct a joint
study with the Department of Human Services to explore
the possibility of coordinating services and resources in
the area of child custody investigators.

The Council studied voter registration and residency
requirements. The Council recommends House Bill
No. 1047 to permit election board members and poll
challengers to request identification from challenged
voters in order to address voting eligibility concerns; and
House Bill No. 1048 to provide a provisional ballot
procedure for the ballots of challenged voters.

The Council reviewed uniform Acts recommended
by the North Dakota Commission on Uniform State
Laws, including the Revised Uniform Commercial Code
Article 9 (1999); the Uniform Foreign Money-Judgments
Recognition Act; the Uniform Disclaimer of Property
Interests Act (1999); the Uniform Electronic Transactions

Act; and the Uniform Interstate Enforcement of Domestic:

Violence Protection Orders Act.
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The Council conducted public hearings on the
constitutional measures scheduled to appear on the
primary and general election ballots for the purpose of
promoting public discussion and debate on the meas-
ures and to create a public history.

The Council makes two recormmendations as a
result of its constitutional and statutory revision responsi-
bilities. The Council recommends Senate Bill No. 2047
to amend the grandparent visitation statute to comply
with the North Dakota Supreme Court’s ruling in Hoff v.
Berg, 595 N.W.2d 285 (1999); and House Bill No. 1049
to make technical corrections to the North Dakota
Century Code.

LEGISLATIVE AUDIT AND
FISCAL REVIEW COMMITTEE

The  Council received and accepted 184 audit
reports prepared by the State Auditcr’'s office and inde-
pendent accounting firms. The Council supported the
use of a new audit approach by the State Auditor’s office
to be used for conducting audits of state agencies and
institutions. Among the audit reports accepted by the
Council were four performance audits and evaluations--
Workers Compensation Bureau, Job Service North
Dakota, child support enforcement program, and state
agency contracts for services.

The Council reviewed information relating to the
Lake Agassiz Regional Council’s formation of a nonprofit
corporation and the transfer of certain assets from the
Regional Council to the nonprofit corporation; reviewed
information regarding campaign contributions made by
the National Association of State Treasurers in opposi-
tion to constitutional measure No. 3 in the June 2000
primary election; and received information related to the
UND Aerospace Foundation, Department of Human
Services accounts receivable writeoffs, Governmental
Accounting Standards Board Statement Nos. 34 and 35,
moneys received by the state thrcugh the American
Cyanamid settlement, and the Department of Public
Instruction.

LEGISLATIVE MANAGEMENT COMMITTEE

The Council reviewed legislative rules and makes a
number of recommendations intended to clarify the rules
and expedite the iegislative process. Among major rules
changes are (1) to allow each legislator one guest per
morning session and one guest per afternoon session
and require the guest to be seated with the legislator
when the session convenes and prohibit the guest from
leaving during debate; (2) to provide that a vote to close
or limit debate or to suspend the rules be decided by a
majority of the members present, rather than by a two-
thirds vote; (3) to provide that the deadline for intro-
ducing state constitutional amendment resolutions be
the 31st legislative day and the deadline for introducing
United States constitutional amendment resolutions be
the 18th day (the reverse of what it has been); (4) to



provide that the House and Senate Appropriations
Committees be allowed to meet for not more than five
calendar days between the legislative organizational
session and the regular session; and (5) to provide that
committee roll call votes be taken on divided committee
reports, that no one may vote for more than one report,
and that a member must sign the report for which that
member voted.

The Council authorized enhancements to the legisla-
tive systems to eliminate duplication of entries by desk
force personnel and provide that the desk reporter (who
is renamed the journal reporter) updates the bill status
system, the Legislator's Automated Work Station
(LAWS) system used by legislators, and the journal
system when the journal reporter finalizes the journal at
the end of the day.

The Council authorized use of the north portion of the
Senate locker room as a command center for the secu-
rity monitors in order to provide a centralized location for
capitol security officers, authorized replacement of the
voting system in each chamber, authorized replacement
of the sound system in each chamber, authorized a
smoke detection system in each chamber, and author-
ized replacing the chair lift in the west entryway to the
Brynhild Haugland Room.

The Council recommends contracting with a third
party for secretarial services and telephone message
services during the 2001 legislative session, authorized
contracting with the bill and resolution printer for bill and
journal room services during the 2001 session, recom-
mends that the Senate employ 34 Senate employees
and the House employee 39 House employees during
the 2001 session, and recommends that legislative
session employee compensation rates generally be
increased by five percent.

The Council authorized acquisition of legislative
redistricting software to begin planning for legislative
redistricting in 2001.

The Council recommends Senate Bill No. 2048 to
provide that the legislators who attend standing
committee hearings authorized between the legislative
organizational session and the regular legislative
session receive session compensation rather than
interim per diem; House Bill No. 1050 to provide that the
Governor must deliver bills to the Secretary of State
within certain timeframes, depending on whether the
delivery is during the legislative session or after the
session; and House Concurrent Resolution No. 3003 to
direct the Legislative Council to study and develop a
legislative redistricting plan or plans for use in the 2002
primary election.
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REGULATORY REFORM REVIEW
COMMISSION

The Council studied this state’s telecommunications
law and reviewed the effects of federal universal support
mechanisms on telecommunications companies and
consumers in this state as well as the preservation and
advancement of universal service in this state. The
Council makes no recommendation concerning this
study. '

TAXATION COMMITTEE
The Council studied the taxation and regulatory
incentives for the lignite industry to improve its competi-
tive position in the energy marketplace. The Council
makes no recommendation concerning this study.
The Council studied the appilication, enforcement,
and administration under the fuels tax laws. The Council

“makes no recommendation concerning this study.

The Council studied the feasibility and desirability of
establishing a mechanism to allow farmers and ranchers
to shelter a portion of their income in an agricultural real
estate asset retirement-type fund. The Council recom-
mends Senate Concurrent Resolution No. 4003 urging -
Congress to reduce or eliminate the impediment of
capital gains and estate taxes on passage of steward-
ship of family farms to succeeding generations; Senate
Concurrent Resolution No. 4004 urging Congress to
provide a greater opportunity for farmers to participate in
retirement investments by allowing withdrawals without
penalty when necessary to support family farming opera-
tions; Senate Concurrent Resolution No. 4005 urging
Congress to reduce or eliminate capital gains taxes on
inflationary valuation increases of farm and ranch prop-
erty; and Senate Concurrent Resolution No. 4006 urging
Congress to enact legislation to allow FARRM accounts
and to consider limiting the size of the accounts rather
than the time funds may be held in the accounts.

The Council studied potential tax incentives and
regulatory relief that would encourage greater invest-
ment participation by North Dakota residents in agricul-
tural business ownership. The Council recommends
House Bill No. 1051 to establish a farmers equity trust
fund to be used by the Agricultural Products Utilization
Commission to acquire ownership interests on behalf of
the fund in value-added agricultural projects or for loans
to value-added agricultural projects; House Concurrent
Resolution No. 3004 urging Congress not to implement
or allow implementation of the Kyoto Protocol because
of the potentially disastrous impact on American agricul-
ture; and House Bill No. 1052 to provide a complete
sales and use tax exemption for sales and used farm
machinery, farm machinery repair parts, and used irriga-
tion equipment used exclusively for agricultural
purposes.



ADMINISTRATIVE RULES COMMITTEE

The Administrative Rules Committee is a statutory
committee deriving its authority from North Dakota
Century Code (NDCC) Sections 54-35-02.5, 54-35-02.6,
and 28-32-03.3. The committee is required to review
administrative agency rules to determine whether:

1. Administrative agencies are properly imple-
menting legislative purpose and intent.

2. There is dissatisfaction with administrative rules
or statutes relating to administrative rules.

3. There are unclear or ambiguous statutes
relating to administrative rules.

The committee may recommend rule changes to an
agency, formally object to a rule, or recommend to the
Legislative Council the amendment or repeal of the
statutory authority for the rule. The committee also may
find a rule void or agree with an agency to amend an
administrative rule to address committee concerns,
without requiring the agency to begin a new rulemaking
proceeding.

Fee schedules for medical and hospital services
proposed for adoption as administrative rules by the
Workers Compensation Bureau must be approved by
the committee under NDCC Section 65-02-08.

The Legislative Council delegated to the commitiee
its authority under NDCC Section 28-32-02 to distribute
administrative agency notices of proposed rulemaking
and to approve extensions of time for administrative
agencies to adopt rules and its responsibility under
Section 28-32-15 to receive notice of appeal of an
administrative agency’s rulemaking action.

Committee members  were Representatives
William R. Devlin (Chairman), LeRoy G. Bernstein,
Rex R. Byerly, Duane DeKrey, Mary Ekstrom, Bette
Grande, Pam Gulleson, George J. Keiser, Kim

" Koppelman, Stacey L. Mickeison, Jon O. Nelson,

Darreli D. Nottestad, Sally M. Sandvig, and Blair
Thoreson and Senators John Andrist, Tom Fischer,
Jerry Klein, Deb Mathern, Bob Stenehjem, and Rich
Wardner.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2000. The Council accepted the report for
submission to the 57th Legislative Assembly.

ADMINISTRATIVE AGENCY RULES REVIEW
Administrative agencies are those state agencies
authorized to adopt rules under the Administrative Agen-
cies Practice Act (NDCC Chapter 28-32). By statute, a
rule is an agency'’s statement of general applicability that
implements or prescribes law or policy or the organiza-
tion, procedure, or practice requirements of the agency.
Properly adopted rules have the force and effect of law.
A copy of each rule adopted by an administrative agency
must be filed with the office of the Legislative Council for
publication in the North Dakota Administrative Code.

Under NDCC Section 54-35-02.6, it is the standing
duty of the committee to review administrative rules
adopted under NDCC Chapter 28-32. This continues the
rules review process initiated in 1979.

For rules scheduled for review, each adopting agency
is requested to address the following:

1. Whether the rules resulied from statutory
changes made by the Legislative Assembly.

2. Whether the rules are related to any federal
statute or regulation.

3. A description of the rulemaking procedure
followed in adopting the rules, e.g., the type of
public notice given and the exient of public
hearings held on the rules.

4. Whether any person has presented a written or
oral concern, objection, or complaint for agency
consideration with regard to these ruies. Each
agency is asked to describe the concern, objec-
tion, or complaint and the response of the
agency, including any change made in the rules
to address the concern, objection, or complaint
and {o summarize the comments of any person
who offered comments at the public hearings on
these rules.

5. Whether a written request for a regulatory
analysis was filed by the Governor or an
agency, whether the rules are expected to have
an impact on the regulated community in
excess of $50,000, and whether a regulatory
analysis was issued. A copy is to be provided
to the committee if a regulatory analysis was
prepared.

6. The approximate cost of giving public notice
and holding hearings on the rules and the
approximate cost (not including staff time) used
in developing and adopting the rules.

7. The subject matter of the rules and the reasons
for adopting the rules.

8. Whether a constitutional takings assessment
was prepared as required by NDCC Section
28-32-02.5. A copy is to be provided to the
committee if a constitutional takings assess-
ment was prepared.

9. If the rules were adopted as emergency rules
under NDCC Section 28-32-02(6), the agency is
to provide the statutory grounds from that
section for declaring the rules to be an emer-
gency and the facts that support the
declaration.

During committee review of the rules, agency testi-
mony is required and any interested party may submit
oral or written comments.

Current Rulemaking Statistics
The committee reviewed 2,074 rule sections that
were changed from Novembar 1998 through




November 2000. Table A shows the number of rules
amended, created, superseded, repealed, reserved, or
redesignated for each administrative agency that
appeared before the committee.

Although rules differ in length and complexity,
comparison of the number of administrative rules
sections affected during biennial periods is one method
of comparing the volume of administrative rules
reviewed by the committee. The following table shows
the number of North Dakota Administrative Code
sections amended, repealed, created, superseded,
reserved, or redesignated during designated time

periods:
Time Period Number of Sections
November 1986 - October 1988 2,681
November 1988 - October 1990 2,325
November 1990 - October 1992 3,079
November 1992 - October 1994 3,235
November 1994 - October 1996 2,762
November 1996 - October 1998 2,789
November 1998 - November 2000 2,074

For committee review of rules at each meeting, the
Legislative Council staff prepares an administrative rules
supplement containing all rules-changes submitted for
publication since the previous committee meeting. The
supplement is prepared in a style similar to bill drafts,
e.g., changes are indicated by oversirike and
underscore. Comparison of the number of pages of
rules amended, created, or repealed is another method
of comparing the volume of administrative rules
reviewed by the committee. The following table shows
the number of pages in administrative rules supplements
during designated time periods:

Time Period Supplement Pages
November 1992 - October 1994 3,809
November 1994 - October 1996 3,140
November 1996 - October 1998 4,123
November 1998 - November 2000 1,947

For many vyears, committee members have
expressed concern about the volume of administrative
rulemaking. The frend of increased rulemaking activity
appears to have reversed since 1995.

Voiding of Rules

Under NDCC Section 28-32-03.3, the committee may
void all or part of a rule within 90 days after the date of
the Administrative Code supplement in which the rule
change appears or, for rules appearing in the Adminis-
trative Code supplement from November 1 through
May 1 encompassing a regular legislative session, at the
first committee meeting after the regular legislative
session. The committee may carry over, for one addi-
tional meeting, consideration of voiding administrative
rules. This allows the committee to act more deliberately
in rules decisions and allows agencies additional time to
work with affected groups to develop mutually satisfac-
tory rules. The committee may void all or part of a rule if
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the committee makes the specific finding that with regard
to the rule there is:

1. An absence of statutory authority;

2. An emergency relating to public health, safety,

or welfare;

3. A failure to comply with express legislative
intent or to substantially meet the procedural
requirements of NDCC Chapter 28-32 for adop-
tion of the rule;

A conflict with state law;
Arbitrariness and capriciousness; or
A failure to make a written record of an
agency’s consideration of written and oral
submissions respecting the rule under NDCC
Section 28-32-02(3).

Within three business days after the committee finds
a rule void, the office of the Legislative Council must
provide written notice to the adopting agency and the
chairman of the Legislative Council. Within 14 days after
receipt of the notice, the agency may file a petition with
the chairman of the Legislative Council for Legislative
Council review of the decision of the committee. If the
adopting agency does not file a petition, the rule
becomes void on the 15th day after the notice to the
adopting agency. If within 60 days after receipt of a peti-
tion from the agency the Legislative Council has not
disapproved the finding of the committee, the rule is
void.

o0 kM

State Board of Nursing
The State Board of Nursing adopted rules governing

medication administration. Committee members were
concerned about whether the rules applied in schools,
whether the rules conflicted with 1999 legislation that
exempted long-term care facility employees from medi-
cation administration rules of the State Board of Nursing,
and whether the rules conflicted with 1999 legisiation
that directed the Department of Human Services and
State Board of Nursing to jointly develop a recommenda-
tion regarding administration of medication in a residen-
tial treatment center, care center for developmentally
disabled persons, or residential care facilty. The
committee carried over consideration of the rules to the
subsequent meeting to receive further information. The
committee received information from the State Board of
Nursing, Department of Public Instruction, Department of
Human Services, and North Dakota Long Term Care
Association that resolved the concerns of the committee.

Highway Patrol
The Highway Patrol adopted rules to eliminate the

heavyweight fee for out-of-state motor vehicle carriers
and to reduce ton mile fees for overweight permits.
Committee members were concerned with the estimated
loss of revenue of $478,000 per biennium to the state
highway fund from these fee changes and whether the
negative revenue impact was considered in the Depart-
ment of Transportation’s budget for the biennium. The



committee carried consideration of the rule over to the
subsequent meeting to receive further information. The
committee received information from the Department of
Transportation that the negative fiscal effect of the fee
changes was reflected in the executive budget submitted
to the 56th Legislative Assembly, and the negative effect
was to be offset by an additional $1.1 million in fees
generated as a result of 1997 legislation.

Milk Marketing Board

The Milk Marketing Board adopted rules to aliow
third-party contract haulers to haul milk products directly
to retail outlets under minimum dock pick up pricing
provisions and to allow retailers a 23 percent discount on
wholesale prices for milk orders of 45 or more full cases
of milk. Committee members were concerned that the
rules were adopted as emergency rules effective
August 31, 1998, but the rules were not finally adopted
by the Milk Marketing Board until February 1999;
whether the rules met the statutory grounds for what
constitutes an emergency for rulemaking purposes; and
whether the discounts for large purchases of milk
discriminated against small retailers because the rules
did not allow them to join together to make larger
purchases to qualify for the discount. The committee
carried consideration of the rule over to the subsequent
meeting to receive further information. At the subse-
guent meeting, the Milk Marketing Board advised the
committee that it decided to reopen public hearings on
the rules. Subsequent rules were adopted by the Milk
Marketing Board and reviewed by the committee that,
among other things, allowed more smail retail grocers to
participate in hauling of milk products by contract haul-
ers, reduced the minimum order from 45 cases to
27 cases to qualify for the discount under the minimum
dock pick up price discount program, and granted addi-
tional discounts to small retail grocers for limited or full-
service distribution.

Superintendent of Public Instruction
The Superintendent of Public Instruction adopted a

substantial body of rules pursuant to 1997 legislation
that made the Superintendent of Public Instruction an
administrative agency for all rulemaking purposes.
Committee members and education groups expressed
concern about inadvertent omission from the rules of
provisions on counselor credentials, elementary princi-
pals licensing exceptions, and some issues of possible
interpretation problems. The committee carried consid-
eration of the rules over to the subsequent meeting to
receive further information and to allow concerned
groups to work with the Superintendent of Public Instruc-
tion on issues of concern to them. At the subsequent
meeting, the Superintendent of Public Instruction
suggested several amendments to the rules to address
these concerns, and the committee agreed with the
Superintendent of Public Instruction on the amendments.
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Department of Human Services
The Department of Human Services adopted rules

governing ratemaking for reimbursement of nursing
homes and basic care facilities. North Dakota Long
Term Care Association representatives disagreed with
changes to reimbursement for housekeeping services,
treating property costs as passthrough costs, and the
90 percent occupancy limit imposed by the rules for
basic care facilities. The committee carried considera-
tion of the rules over to the subsequent meeting to
receive further information. The department and the
association resolved their differences on the rules
except with regard to the limit of 90 percent of licensed
bed capacity for basic care facilites. Committee
members pointed out that the Legisiative Assembly has
imposed a 90 percent occupancy limit in the statutory
provisions governing nursing home reimbursement but
has not set a corresponding limitation in statutes
governing basic care facility reimbursement. The
committee received information that there was no fiscal
note or any effort to adjust the budget of the Department
of Human Services to reflect a 90 percent occupancy
limit for basic care facilities during the 1999 legislative
session. Committee members suggested the Depart-
ment of Human Services should bring this issue forward
as legislation for consideration in the 57th Legislative
Assembly. The committee approved a motion to void
the rule imposing a 90 percent occupancy limitation for
basic care facilities. The department did not seek review
of this motion, and the rule change became void.

The Department of Human Services adopted medical
services reimbursement rules. At the first meeting for
committee consideration of the rules, the department
requested the committee to void portions of the rules
requiring prior authorization by the Department of
Human Services for coverage for partial hospitalization
and certain categories of prescribed drugs. The depart-
ment said the request to void these rules resulted from a
substantial number of negative comments received after
the rules were adopted. The committee approved a
motion to void those portions of the rules. The
committee also carried consideraticn of portions of the
rules applying a standard of “medically necessary” that
must be met before coverage is provided for ambulance
and emergency room services over to the subsequent
meeting. At the subsequent meeting, the department
submitted proposed amendments that were agreed upon
by the North Dakota Medical Association. The
committee agreed with the department on the
amendments.

Board of Animal Health
The Board of Animal Health adopted rules requiring a

chronic wasting disease risk assessment for all cervidae
to be imported into the state. Cervidae are antiered cud-
chewing animals such as deer, elk, and moose. Groups
representing nontraditional livestock growers protested




that the coverage of the rules is too broad because it
applies to all cervidae while only certain species, particu-
larly elk, are subject to chronic wasting disease. The
committee carried consideration of the rules over to the
subsequent meeting to receive further information. At
the subsequent meeting, the Board of Animal Health
submitted proposed amendments to limit coverage of the
rules to species at risk to contract chronic-wasting
disease. Nonfraditional livestock growers group repre-
sentatives agreed with the proposed changes, and the
committee agreed upon the amendments with the Board
of Animal Health.

State Gaming Commission
The State Gaming Commission adopted rules

governing charitable gaming. Committee members
expressed concern that the rules allowed use of elec-
tronic bingo card marking devices. Use of these devices
allows bingo players to electronically play up to 72 cards
at a time. Committee members expressed concern that
authorizing these devices constitutes an expansion of
gaming, contrary to long-standing policy of the Legisla-
tive Assembly. The committee carried consideration of
the rules over to the subsequent meeting to receive
further information. The committee reviewed subse-
quent information submitted by the State Gaming
Commission, including a legal memorandum on whether
use of the devices would be prohibited by statute. A
motion to void the portions of the gaming rules allowing
use of electronic bingo card marking devices failed.

Board of Psychologist Examiners
The Board of Psychologist Examiners adopted rules

governing licensing and fees of psychologists.
Committee members expressed concern that the rules
set fees for licensees and out-of-state registrants that
exceed statutory limits. The committee carried consid-
eration of the rules over to the subsequent meeting to
receive further information. Upon receiving information
at the subsequent meeting, the committee took no
further action.

Committee Considerations

Committee members raised several concerns during
discussion of the administrative rules process and stat-
utes. It was suggested that comments on rules should
be submitted to the Legislative Council when rules are
published so committee members can have access to
comments for review before the committee reviews the
rules.

Concern was expressed that emergency rules can be
adopted and become effective and enforceable almost
six months before the agency must finally adopt the
rules. Emergency rules could be in effect for a year or
more before they are reviewed by the Administrative
Rules Committee.

Committee members expressed concern that the
public may be unaware of the review of rules by the
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Administrative Rules Committee. It was suggested that
agencies should inform interested parties of when rules
adopted by the agency will be considered by the Admin-
istrative Rules Committee.

Rulemaking provisions of the Administrative Agen-
cies Practice Act have become crowded into a few
sections of law. The provisions in each section on rule-
making may deal with a variety of subjects. Because
subjects are intermixed, the reader has difficulty locating
provisions on a specific topic. It was suggested that
revision of the chapter without substantive changes
could reorganize provisions into shorter sections to allow
the laws to be more understandable.

The Attorney General's office suggested that the
committee review statutory rulemaking authority for
agencies. During the 1979-80 interim, the Administrative
Rules Committee studied the Administrative Agencies
Practice Act, especially the difficulty caused by the defi-
nition of “administrative agency” which then required
substantive administrative procedure authority outside
NDCC Chapter 28-32 before the provisions of Chapter
28-32 would apply. As a result of that study, the
1979-80 interim committee recommended legislation to
revise the definitions so that Chapter 28-32 applied to
every executive branch agency except those the
Attorney General or a court had determined were not
subject to Chapter 28-32 under the prior definition.
During that interim, time did not permit a review of the
entire Century Code to revise or eliminate references to
Chapter 28-32 to reflect the committee’s recommenda-
tion. As a result, there are hundreds of individual provi-
sions throughout the Century Code which provide
rulemaking authority for agencies. This apparent incon-
gruity has caused some to question whether an agency
has rulemaking authority for all its programs when some
programs contain specific rulemaking authority and
some do not, even though the agency is an “administra-
tive agency” with general rulemaking authority under
Chapter 28-32. The issue is whether the programs that
have no specific rulemaking authority were not intended
by the Legislative Assembly to have rulemaking
authority or whether the Legislative Assembly recog-
nized that general rulemaking authority would apply
under Chapter 28-32 in those cases. A survey of statu-
tory provisions was completed, letters were sent to all
administrative agencies asking them to review statutory
provisions, and a compilation of statutes providing rule-
making authority was completed. The survey identified
646 statutes providing specific rulemaking authority.
The committee considered a bill draft that would have
eliminated general rulemaking authority under Chapter
28-32 and would have required explicit statutory rule-
making authority for agencies before rules could be
adopted.  This approach raised several concerns,
including whether the Legislative Assembly would have
to consider the issue of rulemaking in every piece of
future legislation, whether every appropriations bill would
require rulemaking provisions, whether placement of




new laws in the North Dakota Century Code in chapters
with or without explicit rulemaking authority would deter-
mine whether rulemaking authority exists under those
statutes, and the fact that rulemaking provisions would
still be rather general in nature because those provisions
are worded to apply to a chapter of iaw or to all laws
administered by an agency. The committee did not
approve the bill draft.

Recommendations _

The committee recommends House Bill No. 1027 to
require agencies to notify interested parties when rules
will be considered by the Administrative Rules
Committee. )

The committee recommends House Bill No. 1028 to
require agencies to obtain Administrative Rules
Committee approval of emergency status of rules that
have been declared effective on an emergency basis.
The bill is intended to not add any additional delay to the
time when an agency may make a rule effective on an
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emergency basis under existing law. The bill allows an
agency to declare rules effective on an emergency basis
in the same manner as under current law but requires
the agency to seek approval of the emergency grounds
for the rules from the Administrative Rules Committee at
the first committee meeting after the effective date of the
rules. The bill provides that if the ernergency status of
the rules is disapproved by the committee, the agency
may proceed with adoption of the rules that would
become effective at the normal time rules take effect.

The committee recommends House Bill No. 1029 to
require agencies to file comments received on rules with
the Legislative Council when the rules are filed for
publication.

The committee recommends House Bill No. 1030 to
revise the Administrative Agencies Practice Act to reor-
ganize the provisions on administrative rulemaking. The
bill is intended to reorganize the chapter without
substantive change.



TABLE A

STATISTICAL SUMMARY OF RULEMAKING
November 1998 Through November 2000 Supplements 233 Through 257

__Agency Amend | Create | Supersede | Repeal | Special | Reserved | Total
State Board of Accountancy 33 3 5 41
Office of Management and Budget 5 5
Department of Agriculture 1 34 35
Attorney General 14 1 4 19
Department of Banking and Financial Institutions 4 3 7
North Dakota State Board of Dental Examiners 8 1 9
North Dakota Board of Dietetic Practice 7 7
Electrical Board 17 2 4 1 24
Board of Registration for Professional Engineers and 41 1 42

Land Surveyors
Game and Fish Department 18 18
North Dakota State Board of Cosmetology 11 3 14
State Department of Health 35 10 102 147
Department of Transportation 8 8
Highway Patrol 9 10 19
Board for Indian Scholarships 6 12 18
Industrial Commission 46 6 52
Insurance Department 40 43 83
Board of Animal Health 2 10 12
State Board of Medical Examiners 7 30 1 38
Milk Marketing Board 36 4 40
State Board of Nursing 6 9 1 16
State Board of Examiners for Nursing Home 1 1 12
Administrators

Board of Occupational Therapy Practice 14 1 1 16
Pesticide Control Board 1 1
State Board of Pharmacy 6 24 30
State Plumbing Board 22 242 264
Board of Psychologist Examiners 16 5 4 25
Department of Public Instruction 1 323 7 331
Education Standards and Practices Board 44 7 51
Public Service Commission 56 6 3 65
Real Estate Commission 10 2 12
Public Employees Retirement Board 14 14 28
Secretary of State 6 1 7
Department of Human Services 95 33 1 2 131
Retirement and Investment Office 11 4 2 17
Board of Veterinary Medical Examiners 14 13 27
State Water Commission 13 1 9 23
Workers Compensation Bureau 25 5 76 1 107
Private Investigative and Security Board 2 29 31 62
Department of Corrections and Rehabilitation 109 109
Agricultural Products Utilization Commission 8 8
State Gaming Commission 84 1 7 92
North Dakota Board of Hearing Instrument Dispensers 2 2
Sections Affected 774 680 0 609 4 7 2,074
Grand Total All Sections 2,074
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ADVISORY COMMISSION ON
INTERGOVERNMENTAL RELATIONS

North Dakota Century Code Chapter 54-35.2 estab-
lishes the Advisory Commission on Intergovernmental
Relations. The commission is directed by law to study
local government structure, fiscal and other powers and
functions of local governments, relationships between
and among local governments and the state or any other
government, allocation of state and local resources, and
interstate issues involving local governments. During
the 1999-2000 interim, the commission focused on
12 areas of interest as headlined in this report.

North Dakota Century Code Section 54-35.2-01

establishes the membership of the commission as.

four members of the Legislative Assembly appointed by
the Legislative Council, two citizen members appointed
by the North Dakota League of Cities, two citizen
members appointed by the North Dakota Association of
Counties, one citizen member appointed by the North
Dakota Township Officers Association, one citizen
member appointed by the North Dakota Recreation and
Park Association, and the Governor or the Governor's
designee. The Legislative Council designates the
chairman of the commission. All members of the
commission serve a term of two years beginning July 1,
1999. Commission members were Senators Elroy N.
Lindaas (Chairman), Tim Mathern, and Darlene Watne;
Representative Earl Rennerfeldt; League of Cities repre-
sentatives Bob Frantsvog and Mel Jahner; Association
of Counties representatives Les Korgel and Maxine
Olson-Hill; Township Officers Association representative
Ken Yantes; North Dakota Recreation and Park Associa-
tion representative Randy Bina; and Governor's
designee Carter Wood.

The commission submitted this report to the Legisla-
tive Council at the biennial meeting of the Council in
November 2000. The Council accepted the report for
submission to the 57th Legislative Assembly.

PARK DISTRICT MILL LEVY
CONSOLIDATION
Background

Between 1981 and 1993, each Legislative Assembly
enacted legislation allowing political subdivisions to
increase levy authority in doliars by a specified percent-
age. This optional levy increase authority was estab-
lished in 1981, when the property tax system was
restructured, to avoid substantial increases or decreases
in property tax bases which would have occurred when
property was reassessed.

In 1995 the Legislative Assembly enacted Senate Bill
No. 2081, which allowed a taxing district to levy up to
two percent more in 1995 and up to two percent more in
1996 than was levied in the taxing district's base year.
The bill defined “base year” as the taxing district's
taxable year with the highest amount levied in dollars in
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property taxes of the three taxable years immediately
preceding the budget year. The bill did not allow
optional levy increases for taxable years after 1996 and
allowed taxing districts to levy only up to the amount
levied in the base year after 1996.

In 1997 the Legislative Assembly considered, but did
not enact, Senate Bill No. 2021, which would have elimi-
nated several special mill levies for cities, counties, and
park districts and would have allowed those entities to
include levies for those specific purposes within their
general mill levy. The bill would have allowed a growth
factor through which the maximum mills that may be
levied by cities, counties, and park districts would have
been tied to the consumer price index. The 1997 Legis-
lative Assembly also considered, but did not enact,
Senate Bill No. 2022, which would have eliminated all
mill levy limitations for a period of two years for cities,
counties, and park districts.

During the 1997-98 interim, the Advisory Commission
on Intergovernmental Relations received testimony from
local government officials requesting the commission to
consider proposing legislation similar to the 1997 legisla-
tion that would either eliminate or suspend the mill levy
limitations. Although the commission members gener-
ally supported the concept of either suspending mill
levies or consolidating miil levies, the commission
members were reluctant to recornmend legislation
because of inadequate time to consider the idea during
the interim.

In 1999 the Legislative Assembly considered, but did
not enact, Senate Bill No. 2346, which would have
suspended for two years all statutory mill levy fimitations
that affect the amount that may be levied by cities, coun-
ties, and park districts.

Testimony

A representative of the North Dakota Recreation and
Park Association requested that the commission recom-
mend a bill based on 1997 Senate Bill No. 2021, but
which would consolidate certain park district mill levies
to allow for growth of the 222 park districts throughout
the state. Testimony was received that a total of 40 mills
could be consolidated and established as a cap for
general park district operations, with mills for other uses
being left out of the consolidation. A representative of
the Tax Department suggested the commission consider
changing the language of the proposed bill draft to make
changes such as simplifying the transition to the new
system.

Recommendation :
The commission recommends House Bill No. 1031 to
consolidate the park district mill levies for recreation,
pest control, insurance, forestry, facilities, handicapped




programming, and health insurance with the park district
general fund levy. The bill provides for a simplified tran-
sition so the amount of a park district general fund levy is
based on the sum of the amounts levied in property
taxes for the consolidated mill levies.

COMMISSION MEMBERSHIP

The commission considered the issue of membership
on the commission. A representative of the North
Dakota School Boards Association expressed concern
that the membership does not include representation of
the North Dakota School Boards Association. A
reported benefit of including school board representation
on the commission is the importance of encouraging
cooperation and communication between the schools
and state and local governments. Testimony indicated
the North Dakota School Boards Association is not
represented at the state level, as the Department of
Public Instruction does not always have the same
agenda as school boards.

The commission was aware that in 1987 the
Governor appointed an executive Advisory Commission
on Intergovernmental Relations, which included repre-
sentation from school boards, but ultimately this repre-
sentative was not included when the commission was
statutorily established in 1989. Although there was
discussion regarding increasing the commission
membership to include a representative from the North
Dakota School Boards Association when the enabling
legislation was considered, action was not taken to
implement this change.

Recommendation
The commission recommends House Bill No. 1032 to
increase the Advisory Commission on Intergovernmental
Relations membership from 11 members to 12 members
to include a representative of the North Dakota School
Boards Association.

TOBACCO EDUCATION AND CESSATION

The commission considered the issue of state
funding of city and county public employee tobacco
education and cessation programs. The commission
received testimony that the city of Minot has been
plagued with increasing employee health insurance
costs. Two years ago, Minot started a self-funded health
plan, and as part of this health plan, the city is using
incentives to improve employee health. When Minot
considered creating a tobacco education and cessation
program for city employees, the city discovered there are
no state matching funds available to help fund the
program. A representative of ‘the city of Minot
suggested the commission consider funding a city and
county public employee tobacco education and cessa-
tion program from a portion of the tobacco settlement
trust fund. The State Health Officer reported that studies
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indicate employees who use tobacco have higher
absentee rates and higher health care costs.

North Dakota Century Code Section 54-27-25
addresses distribution of the tobacco settlement trust
fund, and provides that the community health trust fund
receives 10 percent of the total annual transfers from the
tobacco settlement trust fund, the common schools trust
fund receives 45 percent, and the water development
trust fund receives 45 percent.

The State Health Officer reported that although the
56th Legislative Assembly did not appropriate any
money from the community health trust fund for the
1999-2001 biennium, the Legislative Council’s interim
Budget Committee on Health Care was studying the
issue of the use of funds from the community health trust
fund. The State Health Officer's recommendation to the
Budget Committee on Health Care was to use approxi-
mately $2 million of the funding for the healthy schools
program, $2 million of the funding for the healthy families
program, and $1 milion of funding for the healthy.
communities program. As reported in the report of the
Budget Committee on Health Care, that committee is
recommending augmenting the revenue to the commu-
nity health trust fund by returning community health trust
fund interest to the community health trust fund and by
depositing water development trust fund interest in the
community health trust fund. The State Health Officer
testified that under the community health trust fund
program, cities and counties will be provided resources
that could be used for public employee tobacco educa-
tion and cessation programs; however, the program will
leave the specific use of the community health trust fund
to local control.

Recommendation

The commission recommends Senate Bill No. 2024
to clarify that cities and counties may use community
health trust fund money to provide matching funds for
city and county public employee tobacco education and
cessation programs and to provide that the community
health trust fund be augmented by returning community
health trust fund interest to the community health trust
fund and by depositing water development trust fund
interest in the community health trust fund.

INSTITUTIONS OF PUBLIC CHARITY

PROPERTY TAX EXEMPTION

The commission considered the issue of whether
there is a need for clarification of the law regarding what
organizations are institutions of public charity and there-
fore exempt from paying property taxes. Testimony was
received that nursing homes have been known to
sponsor a variety of services that are something less
than nursing home services. As a result, there is uncer-
tainty at the local level whether medical services and
housing services that are sponsored by nursing homes
should be taxed or whether the entities that provide



these services are institutions of public charity and
therefore exempt from paying property tax. As a result
of this uncertainty, there may be a lack of uniformity in
the application of the property tax exemption for institu-
tions of public charity providing medical services and
housing services.

Testimony indicated there is not a statutory definition
of institutions of public charity, and therefore the Tax
Department looks to Attorney General opinions and
court cases to help define the term.

Recommendation
The commission recommends Senate Concurrent
Resolution No. 4001 to provide for a study of property
tax exemptions for institutions of public charity that
provide medical services and housing services.

MUNICIPAL COURT FINE COLLECTION

The commission received testimony regarding prob-
lems cities are having in collecting municipal court fines.
The testimony indicated that collection of fines is very
time-consuming for city employees, and tracking
outstanding debt is a never-ending task for city employ-
ees. The amount of uncollected municipal court fines
seems to be increasing and seems to be a problem
occurring across the country.

A North Dakota League of Cities report indicated that
uncollected municipal fines as of July 2000 for the
following cities were:

»  Dickinson $29,246;

* Fargo $696,224;

*  Grand Forks $495,919;

e Mandan $44,500;

*  Minot $133,991;

+ Valley City $33,445; and

*  Williston $143,828.

State statutes appear to provide municipal courts with
the same fine collection tools as district courts. These
collection tools include contempt proceedings, probation
conditions, imprisonment, and bail provisions. Addition-
ally, municipal courts have the power to convert an order
for a fine into a civil judgment in favor of the city. It was
reported that the problem is the actual collection, and the
collection problem is not unique to cities because there
is nonpayment in every type of business. North Dakota
Century Code Section 12.1-32-05 provides that an indi-
vidual may be put in jail for up to 30 days for nonpay-
ment of a fine if that person has the ability to pay.
Suspension of driving privileges and of occupational
licenses is a possible tool; however, the ability-to-pay
issue remains. If an offense is not related to traffic, a
person’s inability to pay would prevent suspension of
driving privileges.

Recommendation
The commission recommends the commission
chairman send a letter to interested parties, including the
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League of Cities, court administrator of the North Dakota
Supreme Court, North Dakota Municipal Courts, and the
Attorney General, encouraging improved communication
between the parties regarding the ccllection of municipal
court fines.

DISASTER RELIEF
The commission considered the issue of creating a
disaster relief fund, received reports on the status of
Devils Lake flooding, and reviewed the status of disaster
relief programs available in the state.

Disaster Relief Fund

A representative of the Township Officers Associa-
tion suggested the commission study the establishment
and operation of a disaster relief fund to address prop-
erty tax needs in federally declared disaster areas.
Counties and townships are dealing with slowly occur-
ring disasters such as flooding, and something needs to
be done to help these counties and townships deal with
maintaining infrastructure.

The 56th Legislative Assembly adopted Senate
Concurrent Resolution No. 4049, which directed the
Legislative Council to study the establishment and
operation of a disaster relief fund to address property tax
needs in federally declared disaster areas; however, the
Legislative Council did not prioritize this resolution for
study.

The commission received information regarding how
other states have addressed the issue of disaster relief.
States that adopt emergency management trust fund
legislation most often focus on supplementing existing
state and local government emergency management
budgets. The funds are most often used to reduce the
effect and prevent future losses from natural disasters

through:
* Providing proactive mitigation and reactive
mitigation;

¢ Preparing communities to respond to disasters;

» Establishing state programs of disaster assis-
tance available if the federal government is not
involved; and

* Providing matching funds for federal disaster aid
programs.

Possible funding sources for an emergency manage-

ment trust fund include:

¢  General fund appropriations;

» Emergency management fees;

¢ Property title surcharges collected at the point of
property title registration;

¢ Insurance surcharges;

* Insurance premium taxes;

» Civil penalties and fines for violating environ-
mental and land use planning statutes;

*  Public utility assessments;

e State lottery proceeds; and

» Donations and grants.




The current insurance premium tax is 1.75 percent of
property and casualty insurance premiums; however,
foreign insurance companies typically pay a higher tax
rate due to the fact that North Dakota retaliates against
companies domiciled in other states if the foreign state
charges a higher rate of tax than North Dakota and
requires North Dakota insurance companies to pay this
higher rate. The end result is that increasing the
premium has the effect of negatively impacting domestic
insurance companies.

Another possible insurance funding mechanism is to
impose an insurance policy surcharge, and this
approach may avoid the issues invoking retaliation. A
representative of the insurance industry testified that if a
disaster relief fund is funded through an insurance
premium tax or an insurance policy surcharge, this
would likely be considered retaliatory and therefore
negatively impact domestic insurance companies.

The commission considered bill drafts that would
have funded a disaster relief fund through a property
insurance premium tax or a property insurance
surcharge and would have provided financial relief to
taxing districts or to taxpayers. In the case of the bill
draft that would have provided financial relief to taxpay-
ers, the commission considered a tax credit similar to
the homestead tax credit.

Disaster Relief Status

The commission received a disaster relief status
report on the impact of Devils Lake flooding on real prop-
erty. Research indicates Devils Lake has flowed into the
Sheyenne River at least twice in the last 4,000 years.
Since 1940 Devils Lake has been on a rising phase, and
this increase accelerated in 1993. From February 1993
to August 1999, the lake rose 24.7 feet, and flood
damages in the basin exceeded $300 million. In terms
of land flooded, Devils Lake has increased from
45,000 acres in 1993 to 120,000 acres in 2000. Most of
the 75,000 acres flooded since 1993 have been pasture-
land and hayland; however, a large portion of the land
above the lake’s current elevation is cropland, which has
a much higher value and tax base, which means the
impact to agriculture may increase significantly as the
lake rises.

Testimony was received that the State Water
Commission is working on creating an outlet for Devils
Lake. The State Water Commission is a local sponsor
for a permanent outlet that would be built by the United
States Army Corps of Engineers and is also in the
preliminary design phase of a temporary outlet in the
Twin Lake area which could be built to provide short-
term relief before the corps project is built.

The Federal Emergency Management Agency,
through the flood insurance program, has reimbursed
property owners for losses to structures. State and
federal highways have been raised several times, largely
with federal dollars. Additionally, many township and
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county roads have also received federal funds, although
local funds are being stretched to pay the nonfederal
cost-share portion.

Testimony was received that a significant gap in aid
is in the area of damages to land. Most landowners
around Devils Lake have received very little help
because most existing programs exclude flooded land.
Benson and Ramsey Counties have reclassified almost
70,000 acres from agricultural land to wasteland, and
this reclassification reduces the taxes collected to only a
fraction of the original amount but keeps the land on the
tax rolls.

Disaster Relief Programs
The commission received disaster relief program
reports from representatives of the Division of Emer-
gency Management, Bank of North Dakota, and
Municipal Bond Bank.

Division of Emergency Management

The Division of Emergency Management has 20 full-
time employees, and at the county level each county has
an emergency manager. Funding for the division
includes $500,000 of general revenue and equal federal
matching money, and the division receives some funding
as a result of the hazardous chemical fee. Testimony
was received that the day-to-day emergency manage-
ment needs are being met by the state’s appropriation;
however, local government may wish to seek funding for
day-to-day management needs. Funding for local
government emergency response and disaster recovery
is provided through the Bank of North Dakota. North
Dakota is unique because with a state bank, local
governments are able to receive loans for disaster
recovery.

State and local governments have received
$600 million from the federal government in disaster
relief funding since 1993. In a typical year, the state
receives between $55 million to $60 million of federal
funding. Federal money typically comes with a matching
requirement that varies from disaster to disaster.

Bank of North Dakota

The commission received information on disaster
relief loans availabie through the Bank of North Dakota.
The Bank planned on providing assistance in the
following areas due to the year 2000 flooding in the Red
River Valley:

* Business assistance;
Agricultural assistance;
Residential assistance;
Student loan deferment;
North Dakota State University assistance; and
City of Fargo assistance.




Municipal Bond Bank

The commission received information on the loans
available through the Municipal Bond Bank to political
subdivisions in cases of emergencies or disasters. The
purpose of the Municipal Bond Bank is to make low-cost
loans to North Dakota political subdivisions at favorable
interest rates. The Municipal Bond Bank is a self-
supporting state agency that receives no money from the
state general fund. The two loan programs available
through the Municipal Bond Bank are the capital
financing program and the state revolving fund program.
A third loan program is being established by the
Municipal Bond Bank to address school construction.

Conclusion
The commission makes no recommendation with
respect to its review of disaster relief.

LEADERSHIP INITIATIVE FOR COMMUNITY
STRATEGIC PLANNING

The commission received a report on the status of
the Leadership Initiative for Community Strategic Plan-
ning. The Leadership Initiative for Community Strategic
Planning was formed as a result of a November 1998
meeting of federal, state, and nonprofit agencies. The
purpose of the initiative is to assist communities by
assisting in a single strategic planning process that will
reduce the need for communities to complete a strategic
plan for every agency requiring a plan for funding
purposes. The initiative services were initially offered to
two communities as a pilot project, but the initiative is
expanding its scope to provide services statewide.

Conclusion
The commission makes no recommendation with
respect to its review of the Leadership Initiative for
Community Strategic Planning. )

GOVERNMENTAL SERVICES
The commission received information from the Child
Support Enforcement Division of the Department of
Human Services, the North Dakota Supreme Court, and
the Driver and Vehicle Services Division of the Depart-
ment of Transportation.

Child Support Services |

The commission received a report on the status of
the child support state disbursement unit and the provi-
sion of child support services at the local level. Conver-
sion to the state disbursement unit began in November
1998, and court-ordered conversion has essentially been
completed.

Testimony was received that implementation of the
state disbursement unit has had an impact on services
at the local level. At current staffing levels and with loca-
tion at a single site, the state disbursement unit cannot
deliver the personal services previously provided by the
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clerks of court; however, the state disbursement unit is
able to provide consistent service and quick turnaround
of child support funds.

Judicial Services

The commission received a report on the provision of
judicial services at the local level. The statutory require-
ment to decrease the number of district court judges has
resulted in the provision of a reduction of judicial serv-
ices at the local level. Testimony was received that the
natural result of decreasing the number of judges is to
locate judges in larger communities because that is
where a larger number of cases are located, and the
decrease in judges may result in communities relying
more heavily upon municipal judges, who are not neces-
sarily law-trained.

Motor Vehicle Registration Services

The commission received a report on the provision of
motor vehicle registration services at the local level.
Although all motor vehicle registration services can be
performed by mail, there are 13 privatized motor vehicle
registration service branches throughout the state. The
Bismarck office performs seventy percent of the opera-
tions, and the branch offices perform thirty percent of the
operations. Testimony indicated this distribution of labor
may change as a new computer system is implemented,
which will allow branch offices to key data directly into
the system.

Conclusion
The commission makes no recommendation with
respect to its review of the provision of governmental
services at the local level.

ROAD MAINTENANCE

Representatives of local government expressed
concern to the commission regarding the funding of
maintenance of local roads. The director of the Depart-
ment of Transportation reported that North Dakota has
more miles of road per capita than any other state in the
nation. North Dakota receives approximately two doltars
of federal highway funds for every one dollar North
Dakotan drivers pay into the federal highway trust fund.
Federal-aid highway projects are generally funded with
80 percent federal money and 20 percent state or local
matching funds. The major sources of revenue going
into the State Highway Distribution Fund are fuel taxes,
motor vehicle registration fees, and the special fuels
excise tax. Historically, the revenue in the state highway
distribution fund has been allocated 63 percent to the
Department of Transportation, 23 percent to the
counties, and 14 percent to the cities. Twenty-five to
thirty percent of federal funds received by the states is
typically funneled to the counties and cities.

A representative of the Department of Transportation
testified that the department needs to work with city,



county, and township representatives to plan the future
of road systems, and the department needs to work with
private enterprise to address future road system needs.
Cooperation and planning should allow the state to keep
up with road maintenance in the state.

Conclusion
The commission makes no recommendation with
respect to its review of funding of maintenance of local
roads.

CENSUS 2000

The commission received testimony regarding the
United States Census 2000 and areas of possible state
and local government interest. The 2000 census is
unique because the federal government did not include
funding for a recount or revision of the census figures.
Two classifications on which communities should focus
are college students, who are counted in the community
in which they attend school, and snhowbirds, who are
counted in North Dakota if they spend at least
six months of the year in the state.

Conclusion
The commission makes no recommendation with
respect to its review of the year 2000 census.

REVENUE SHARING AND PERSONAL
PROPERTY TAX REPLACEMENT

The commission received a report from the North
Dakota Association of Counties regarding the history
and current status of revenue sharing and personal
property tax replacement. The commission reviewed the
history of revenue sharing and personal property tax
replacement from 1969 to the present. In 1997 House
Bill No. 1019 was introduced to address legislative
concerns and also protect local governments from
funding reductions. The following elements were in the
bill:

Four-tenths of the first penny of sales tax would be
the revenue generating formula. Local governments
were, in reality, sharing about .38 of the first penny in the
previous biennium.

All revenue in the fund would be allocated through a
continuing appropriation so that future legislative action
would not be required.

The revenue sharing and personal property replace-
ment programs allocation formulas would be repealed,
removing ties to personal property collections in 1968
and eliminating the connection between increased prop-
erty taxes and increased state aid for individual
jurisdictions.

Direct allocations from the state would be eliminated
for all entities except counties and cities.
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Counties would be required to aliocate to townships
and cities to park districts at the same proportion that
existed under the old formula in 1996.

All revenues would go into an entity's general fund for
appropriate use as directed by the governing board.

Total revenue would be split between county entities
and city entities at the existing 1996 proportion, with the
cities getting the University of North Dakota medical
center share.

Counties would be divided into seven population
groupings, each with a fixed percentage of the county
allocation. Cities would be similarly divided into seven
groups. Within the groupings, the revenue would be
allocated strictly by relative popuiation.

House Bill No. 1019 was enacted with a delayed
effective date to minimize the impact of the new formula
on the 1997-99 state budget and went into effect on
January 1, 1999. A representative of the North Dakota
Association of Counties testified that so far the restruc-
tured formula has been successful. Sales tax revenues
were sufficient to ensure that all counties received more
funding under the new program than they had received
under the old program. Testimony indicated that local
governments should be responsible for proposing adjust-
ments after the 2000 census to reflect the population
changes but to minimize the adverse impact to those
jurisdictions that are losing population.

Conclusion
The commission makes no recommendation with
respect to its review of revenue sharing and personal
property tax replacement.

E-COMMERCE TAXATION

The commission received a report on the status of
taxing of e-commerce. Representatives of local govern-
ments expressed concern to the commission regarding
revenue issues associated with remote sales, and
specifically, the growing inequity and the need to have
state and local sales taxes available to pay for essential
services.

Testimony was received from the Tax Commissioner
regarding the status of state and federal law regarding
the collection of sales and use taxes from remote sellers,
which includes e-commerce and catalog sales. In 1998
Congress passed the Internet Tax Freedom Act, which
placed a three-year moratorium on Internet taxes. The
Advisory Commission on Electronic Commerce, which
was formed under the Internet Tax Freedom Act, has
requested a five-year extension on this moratorium.

Conclusion
The commission makes no recommendation with
respect to its review of e-commerce taxation.



AGRICULTURE COMMITTEE

The Agriculture Committee was assigned three stud-
jes. House Concurrent Resolution No. 3055 directed a
study of the extent of and remedies for damage caused
to landowners from depredation by big animals, water-
fowl, and turkeys and damage caused io property by
hunters. By directive of the Legislative Council, the
study was expanded to include damage caused to land-
owners by all game and nongame animals. House
Concurrent Resolution No. 3045 directed a study of
grain credit sale contracts to determine the need to
provide protection for farmers against grain warehouse
and grain buyer insolvency. Section 1 of Senate Bill
No. 2356 directed a study of the feasibility and desir-
ability of forming a multistate agricultural marketing
commission for the purpose of marketing agricultural
products on behalf of agricultural producers. In addition
to its assigned studies, the Legislative Council desig-
nated the committee as the interim committee to receive
reports as required under North Dakota Century (NDCC)
Section 4-05.1-19 from the State Board of Agricultural
Research and Education on the board’s annual evalua-
tion of research activities and expenditures and to
receive periodic reports from the board as required by
1999 S.L., ch. 21, § 13, on the board’s activities associ-
ated with researching and developing market opportuni-
ties for biotechnologically enhanced crops.

Committee members were Representatives John M.
Warner (Chairman), James Boehm, Michael D.
Brandenburg, Thomas T. Brusegaard, April Fairfield,
Rod Froelich, Lyle Hanson, Dale L. Heneger (until his
death on September 6, 1999), Gil Herbel, Keith A.
Kempenich, James Kerzman, Ed Lloyd, Shirley Meyer,
Phillip Mueller, Jon O. Nelson, Eugene Nicholas,
Robert E. Nowatzki, Dennis J. Renner, Earl Rennerfeldt,
Ario E. Schmidt, and Ray H. Wikenheiser and Senators
Bill L. Bowman, Meyer Kinnoin, Herb Urlacher, and
Terry M. Wanzek.

The committee submitted this report to the Legislative
Council at the biennial meeting of the Council in
November 2000. The Council accepted the report for
submission to the 57th Legislative Assembly.

WILD GAME AND HUNTER

DAMAGE STUDY

House Concurrent Resolution No. 3055 directed the
Legislative Council to study the extent and remedies for
damage caused to landowners from depredation from
big game animals, waterfowl, and turkeys and damage
caused to property by hunters. The Legislative Council
-chairman expanded the study to include damages
caused to landowners by all game and nongame wild
animals. This study was divided into two areas of
damage--damage caused by wild animais and damage
caused by hunters. The wild animals studied by the
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committee included deer, waterfowl, turkeys, blackbirds,
coyotes, and prairie dogs.

Damage Caused by Deer

Under NDCC Section 20.1-01-02(4), “big game”
means deer, moose, elk, big horn sheep, mountain
goats, and antelope. The commitiee focused on the
damage caused by deer due to the relatively large
number of deer throughout the state. The main damage
caused by deer is damage to haystacks during severe
winters.

In the early history of the United States, it was
commonly held that wild game belonged to the people
and could be hunted at any time. This philosophy virtu-
ally decimated deer and elk populations—-at one time
there were approximately 6,000 deer in North Dakota.
This state now has a hunting season for deer.
Combined statistics for bow and gun season show a little
over 100,000 permits are issued for deer. With a
success rate of approximately 80 percent, over
80,000 deer are harvested each year. In addition, there
are hunting seasons for elk, moose, and antelope. The
number of permits issued for these species is much
lower than for deer. In 1997, 127 permits or licenses
were issued for elk, 145 for moose, and 520 for
antelope. In 1997 the success rate for these species
was 73 percent for elk, 81 percent for moose, and
76 percent for antelope.

Under NDCC Section 20.1-02-05(19), the director of
the state Game and Fish Department may carry out a
private land habitat and access improvement program
that includes carrying out practices that will alleviate
depredation caused by big game animais. Under
Section 20.1-02-05(18), funding for the private land
habitat and access improvement program is provided
from the interest earned on the game and fish fund and
habitat restoration stamp fees which is placed in the land
habitat and deer depredation fund. In 1999 the Legisla-
tive Assembly appropriated $2,703,224 for land habitat
and deer depredation. Up to $2.5 million of this amount
is from the land habitat and deer depredation fund and is
to be used for the purposes of leasing privately owned
lands for wildlife habitat to reestablish wildlife popula-
tions, to improve wildlife habitat on private lands, and to
alleviate big game and fur-bearer depredation. Deer
depredation expenditures were $255,139 for the 1991-93
biennium, $576,515 for the 1993-95 biennium,
$1,123,107 for the 1995-97 biennium, and $170,445 for
the 1997-99 biennium.

The management philosophy of the Game and Fish
Department is to balance the interest of hunters and
landowners to sustain a level of cleer which provides
hunting opportunities and does not provide a financial
hardship on landowners. The deer depredation fund
provides moneys for activities used to alleviate or mjni-
mize damage caused to private livestock feed supplies



by deer. The department does not provide damage
compensation through monetary payments, nor does it
provide depredation hunting permits. Department policy
is to prevent depredation through short- and long-term
assistance.  Shori-term assistance includes cracker
shells, blood meal and other repellents, propane
cannons, snow fence for wrapping haystacks, and inter-
cept feeding sites. The department avoids feeding wild-
life because this trains deer to concentrate in the feeding
areas. Long-term assistance is provided through the
deerproof hay yard program that provides materials and
supplies for the establishment of deerproof hay yards in
or around private farmsteads with chronic deer
problems.

Depredation problems are not continuous, but are
dependent on the weather. The committee was
informed that overpopulation intensifies depredation
problems; however, there would be depredation
complaints if there were very few deer in this state,
under the right circumstances. In short, lowering the
deer population will not eradicate depredation caused by
deer.

North Dakota’s Deerproof Hay Yard Program

The deerproof hay yard program is a cooperative
effort that requires the labor of the landowner and mate-
rials from the Game and Fish Department. There is
$300,000 set aside in the Game and Fish Department
budget for the deerproof hay yard program. The
average cost for the materials used in the deerproof hay
yard program is $1,600. The focus of the deerproof hay
yard program is protection of the winter feed supply for
livestock. Entry into the program is voluntary and
requests from landowners are prioritized based upon
need. The determination of need includes a docu-
mented history of depredation.

Landowners who enter the deerproof hay vyard
program must sign a contract not to charge for hunting
for the next 15 years. Some public access must be
allowed under the contract because the contract requires
“reasonable public access” for deer hunting. If a land-
owner violates this agreement, the contract contains a
schedule of depreciation for the fence, and the rancher
must pay for the depreciated value of the fence. The
committee was informed that no one has ever had to pay
for the materials provided by the Game and Fish Depart-
ment or has opted out of a contract; however, the prin-
ciple of being against governmental interference with
property rights keeps some people from signing
contracts.

The committee was informed by one landowner that
the landowner's ranch is located next to public land and
deer and antelope come from the public land, eat his
alfalfa during the summer, and return to the public land
during the fall and winter. The deerproof hay yard
program does not help the landowner in this situation.

Committee discussion indicated the deerproof hay
yard program works well at protecting the feed supply,
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but it is not used to its full extent because some land-
owners do not use the deerproof hay yard program
because of the 15-year limitation. More landowners
might use the program if there were no limitations placed
on the use of the land for receiving fencing materials. In
addition, some believe landowners who have suffered a
financial loss should be provided assistance without
being limited for 15 years or having to pay for the mate-
rials at a later time.

The committee considered a bill draft that prohibited
the Game and Fish Department from discriminating
against or penalizing a landowner in the deerproof hay
yard program for entering a hunting for compensation
agreement in the future. The idea for the bill draft came
from complaints that if the Game and Fish Department’s
deer eat hay owned by a landowner, the Game and Fish
Department should pay to protect that hay. As such, the
deerproof hay yard program should not prohibit fee hunt-
ing. The committee was informed the Game and Fish
Department presents the contract to landowners after
delivering the materials to build the hay yard, and land-
owners did not appreciate this tactic. In addition, the
Game and Fish Department treats the materials as a gift.
In short, it was contended this is a control issue and the
Game and Fish Department wants too much control over
others’ land.

A representative of the Game and Fish Department
provided testimony in opposition to the bill draft. The
contract for the deerproof hay yard program does not
allow fee hunting because sportsmen’s dollars pay for
the supplies used for the hay yard. The department’s
position is that it would not be fair for a landowner to
actively promote deer on the landowner’s land and get a
free fence to keep those deer away from the landowner's
hay or feed.

A representative from the Stockmen’s Association
provided testimony in support of the bill draft. The posi-
tion of that organization is that the problem is that the
property of the state (deer) is causing damage to the
property of ranchers, yet the Game and Fish Department
requires ranchers to sign an agreement to take care of
the Game and Fish Department’s problem. The program
is not a high-cost program, and farm families need
opportunities to find extra income from on-farm sources.
There are few risks to hunters in the bill draft because
very few ranchers are involved in fee hunting and very
few ranchers do not allow any hunting. The long-term
lease for the deerproof hay yard program scares off
some landowners even if they do not have fee hunting or
plan on fee hunting in the future. In short, it would be
worth the good will gained between the state and land-
owners to remove the payback provisions.

Ranchers testified that smaller farm and ranch opera-
tions may need a subsidy to build a deerproof hay yard
even if a fee is received for hunting.

Committee members discussed the philosophical
difference between deer being owned by the public or
being a part of nature. One view expressed is that the



damage caused by deer is not the same as damage
caused by cattle but is more like damage caused by
wind or hail. In addition, farmers and ranchers bear
some responsibility for the wildlife on their property.

Committee members supported a solution in the
middle ground between the Game and Fish Department
contract and the bill draft. It was noted there are situa-
tions in which a landowner may have a fee hunting
operation on one portion of the landowner’'s land and
have a depredation problem on another.

Hunting Season Changes to Control Deer
Depredation

In lowa, a producer who has crop losses or potential
crop losses in excess of $1,500 in one growing season
is eligible for a depredation management plan through
the Wildlife Bureau. The plan may include preventive
measures including pyrotechnics and cannons, guard
dogs, temporary fencing, more hunters, an increased
take of antlerless deer, and other measures.

There are two types of deer depredation permits--a
deer depredation license or a deer shooting permit. The
deer depredation license is issued to a producer of the
crop, and the producer is allowed to designate any
hunter to the Wildlife Bureau as having permission to
purchase a license for the producer’s land. A depreda-
tion license may only be used to shoot an antlerless
deer. Other states, including Arizona, Idaho, Utah, and
Virginia, have depredation hunts. A deer shooting
permit may be obtained if damage cannot be controlled
by hunting during the regular hunting season. This
permit is issued directly to the producer who may shoot
as many deer as needed up to the number specified in
the permit.

The Game and Fish Department proposed a January
1977 hunt for deer as a depredation hunt. The idea was
withdrawn because of the number of complaints. The
complaints centered on the idea that shooting deer on
haystacks is unsportsmanlike. In addition, a depreda-
tion season may cause the deer congregated in one
area to disperse to another area, thereby merely trans-
ferring the problem to that area. Although there have not
been specific depredation hunts in this state, seasons
have been extended in the past when weather has
prevented hunting during the regular season. The
committee was informed that a permanent extended
deer hunting season has not been popular with agricul-
tural groups. The present 16)2-day season is a compro-
mise between landowners and hunters.

Committee members discussed a suggestion for a
special late hunting season after the regular hunting
season for shooting deer causing depredation. The
hunters with unfilled tags from the regular season would
be qualified to use them during the special season.

Allowing hunters with unfilled tags to hunt in a late

season was seen as rewarding hunters for not hunting
during the regular season which may create a larger
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problem than deer depredation. In addition, a late
season raises issues of whether the license would be
good statewide or only in specific areas where there is
depredation and identification problems of whether a
deer is a buck or doe if in an especially late season.

Forms of Compensation for Deer Depredation

The committee received testimony on game farms.
There is considerable flexibility for individuals who
operate game farms. The operation of a game farm falls
outside most of the limits imposed by the Game and Fish
Department because game farms stock game, and the
department cannot spend money on property that is
used for commercial hunting. Game farms must pay a
nominal fee and perform some recordkeeping to be
licensed.

The committee received testimony from ranchers
concerning fee hunting. Fee hunting has become more
popular as a secondary source of income. Fee-hunting
operations follow the same rules as any hunter would
follow because fee-hunting arrangements use wild game
within the designated season. Fee hunting has no
requirement for the operator to be licensed or for there to
be any recordkeeping.

The committee received testimony on a pamphlet
entitled Hunting for Habitat: A Practical Guide to State-
Landowner Partnerships published by the Political
Economy Research Center in Bozernan, Montana. The
pamphlet offers information on ranching for wildlife
programs and other similar programs that allow land-
owners to have control over hunting permits and thereby
profit from selling those permits.

Ranching for wildlife is a managed program in eight
states based on cooperative agreements between land-
owners and state wildlife agencies. The program
encourages landowners to invest time, money, and
resources to increase wildlife and hunting opportunities
on their properties. In return, the state modifies hunting
regulations so landowners can benefit from fee hunting.
Ranching for wildlife gives landowners incentives to earn
a profit from hunting through longer seasons, transfer-
able game tags, and ranch-specific harvests. Ranching
for wildlife opens opportunities for state agencies
through more precise management of game, more
leverage with landowners, and greater agency savings.
New opportunities for sportsmen are offered through
better hunting, longer seasons, and another source of a
hunting license. These programs are controversial,
however, because they involve fee hunting.

Colorado’s program, Ranching for Wildlife, can be
used to generally describe the program. In Colorado,
the landowner is eligible for transferable game tags,
extended seasons, and flexible bag limits. The land-
owner must produce a wildlife management plan that
includes proposed harvest levels and a schedule of
habitat improvements. A participating landowner pays
the same price for tags as does a hunter purchasing a



tag from the state. Colorado has high prices for a hunt
in the program which can be attributed to the fact that
Colorado limits the number of ranches allowed in the
program to 30, requires there to be at least 12,000
contiguous acres in a ranch for it to be considered for
the program, and requires landowners to provide access
at no charge to a limited number of hunters whose
names are drawn by lottery.

New Mexico’s program is different from other states’
programs because it does not require the landowner to
develop a wildlife management plan. The allocation of
authorizations to landowners is based on animal popula-
tions alone. This discourages ranch-specific manage-
ment, and there are elk depredation problems that
remain in certain parts of the state. The allocation
formula funnels numerous authorizations to a few larger
ranches, and smaller ranches receive fewer authoriza-
tions even though they may be suffering more depreda-
tion. A landowner in New Mexico must allow access to a
number of hunters selected by lottery who hunt for free.
The program does not require that a property be a
minimum size.

The main benefit to landowners under a ranching for
wildlife program is the issuance of transferable tags that
the landowner may sell for cash. Ranching for wildlife
would provide an income to cover the expenses of
depredation.

Committee discussion pointed out that the problem
with deer depredation is that deer group together when
there is severe weather that has decreased the food
source for deer. When this happens, deer tend to
congregate around feed stored by ranchers. This
problem occurs after the regular hunting season.
Hunting season changes, like those in ranching for wild-
life programs, will not affect the problem of deer depre-
dation. In addition, landowners are able to manage wild-
life and to charge a fee for hunting, which fulfills the
goals of a ranching for wildlife program without adopting
the program.

The committee received testimony on using the sale
of gratis tags as secondary income for landowners. A
concern with the sale of gratis tags is that less land will
be available for public hunting. Most landowners--at one
time 85 percent--allow some free hunting; however,
hunting is limited where there is a high concentration of
game. In addition, 10 percent of the land in North
Dakota is public land open to public hunting.

The committee was informed that ranchers consider
a gratis tag as a courtesy to the landowner for owning
fand and the landowner shouid be able to decide how to
use that gift. In particular, all gratis tags should be
allowed to be sold or transferred by the landowner to a
resident or a nonresident hunter. This would allow
ranchers to sell their gratis tags to cover the cost of
depredation problems. A suggestion was made that
ranchers should be allowed to receive gratis tags based
on the acres owned and should be allowed to sell tags.
Adjustments could be made based upon the wildlife
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population. The wildlife population could be determined
by surveys by the Game and Fish Department and by
working with landowners.

In Wisconsin, a fund has been established to pay for
wildlife damage control. The fund is supplied with
money derived from all special deer licenses and a
$1 surcharge placed on every hunting license. The fund
is used to pay for fences, for technical assistance, and
claims to farmers who allow hunting and work with wild-
life biologists. The fund works somewhat like an insur-
ance policy. A property owner is not eligible for damage
assistance until after $250 of damage has occurred.
The damages that the state will pay are limited to
$5,000. The property owner must permit hunting of the
animals causing wildlife damage on the land where wild-
life damage occurred and on contiguous land under the
same ownership and control.

Other states, including Idaho, Massachusetts,
Nevada, New Hampshire, Utah, Vermont, Washington,
Wisconsin, and Wyoming, have monetary compensation
for wildlife crop damage. In ldaho, the state may offer
financial compensation for crop damage over $1,000
which is not covered by other sources. In Vermont,
reimbursement may be available to landowners whose
land is not posted against hunting and who have
suffered damage to crops by deer. In Washington, the
claim may not exceed $2,000.

The committee received testimony on direct compen-
sation for damage caused by wild animals, in particular,
deer. It was argued that landowners should have the
right to protect their property or be compensated for
damage to it. In addition, the committee was urged to
consider requiring the Game and Fish Department to
enter a