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Honorable Doug Burgum
Governor of North Dakota

Members, 66" Legislative
Assembly of North Dakota

| have the honor to transmit the Legislative Management's report and recommendations of 25 interim committees.

Major recommendations include encouraging the State Board of Higher Education to consider implementing a direct
admissions program; continuing the higher education challenge matching grant program; extending the expiration
date of the statute that establishes a minimum amount payable to an institution through the higher education funding
formula through June 30, 2021; proposing a Legislative Management study of distributed ledger technology and
blockchain for state government; proposing general fund appropriations to the Department of Human Services for
behavioral health prevention and early intervention services, for implementation of a community behavioral health
program to provide services to individuals outside the correctional system who have serious behavioral health
conditions, for targeted case management services, for implementation of recommendations of the Human Services
Research Institute's study of the state's behavioral health system and for a voucher system for mental health services;
providing Public Employees Retirement System self-insurance health plans are subject to regulation by the Insurance
Department; authorizing the Industrial Commission to require an exploration permit from the Industrial Commission
before exploring for a high-level radioactive waste facility and a facility permit before operating a high-level radioactive
waste facility; creating a high-level radioactive waste advisory council to advise the Industrial Commission and the
Legislative Assembly; requiring the Superintendent of Public Instruction to facilitate a meeting of stakeholders
regarding the statewide vision on education and requiring a collaborative report regarding the strategic vision; and
creating a skilled workforce scholarship program and a 215t century manufacturing workforce incentive.

The report also discusses committee findings and numerous other pieces of recommended legislation. In addition, the
report contains brief summaries of each committee report and of each recommended bill and resolution.

Respectfully submitted,

Senator Ray Holmberg j

Chairman
North Dakota Legislative Management
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HISTORY AND FUNCTIONS OF THE
NORTH DAKOTA LEGISLATIVE MANAGEMENT
AND LEGISLATIVE COUNCIL

HISTORY OF THE LEGISLATIVE COUNCIL
The North Dakota Legislative Council was created in 1945 as the Legislative Research Committee (LRC). The
Legislative Research Committee had a slow beginning during the first interim of its existence because, as
reported in the first biennial report, the prevailing war conditions prevented the employment of a research director
until April 1946.

After the hiring of a research director, the first LRC held monthly meetings prior to the 1947 legislative session
and recommended a number of bills to that session. Even though the legislation creating the LRC permitted the
appointment of subcommittees, all of the interim work was performed by the 11 statutory members until the
1953-54 interim, when other legislators participated in studies. Although "research" was its middle name, in its
early years the LRC served primarily as a screening agency for proposed legislation submitted by state
departments and organizations. This screening role is evidenced by the fact that as early as 1949, the LRC
presented 100 proposals prepared or sponsored by the committee which the biennial report indicated were not all
necessarily endorsed by the committee and included were several alternative or conflicting proposals.

NAME CHANGES
The name of the LRC was changed to the Legislative Council in 1969 to more accurately reflect the scope of
its duties. Since 2009, Legislative Council refers specifically to the staff functioning as the legislative service
agency, while Legislative Management refers to the oversight committee of legislators. Although research
remains an integral part of the functioning of the Legislative Council, it has become a comprehensive nonpartisan
legislative service agency with various duties in addition to research.

THE NEED FOR A LEGISLATIVE SERVICE AGENCY
Nearly all states have a legislative service agency. These agencies vary in staff size and functional
responsibilities. Legislative service agencies provide legislators with the tools and resources essential to fulfill the
demands placed upon them. Prior to the creation of a legislative service agency, the Legislative Assembly had to
approach its deliberations without its own information sources, studies, or investigations. Some of the information
relied upon was inadequate or slanted because of special interests of the sources.

To meet these demands, the Legislative Assembly established the North Dakota Legislative Council. The
existence of the Legislative Council has made it possible for the Legislative Assembly to meet the demands of
today while remaining a part-time citizen legislature that meets for a limited number of days every other year.

LEGISLATIVE MANAGEMENT COMPOSITION
In 2009 the Legislative Assembly changed the name of the oversight committee for the Legislative Council to
the Legislative Management. This committee by statute consists of 17 legislators, including the Majority and
Minority Leaders of both houses, the Speaker of the House, and six senators and six representatives. The
Majority Leader and the Minority Leader in each house appoints members in proportion to the number of
members in each party in each house. The minority party in each house is entitled to at least two members on the
Legislative Management.

The Legislative Management is served by the Legislative Council staff of attorneys, accountants, and
administrative support personnel who are hired and who serve on a strictly nonpartisan basis.

FUNCTIONS AND METHODS OF OPERATION
OF THE LEGISLATIVE MANAGEMENT

Although the Legislative Management has the authority to initiate studies or other action deemed necessary
between legislative sessions, much of the work results from studies contained in resolutions and bills passed by
both houses. The usual procedure is for the Legislative Management to designate interim committees to carry out
the studies, although a few committees, including the Administrative Rules Committee, Employee Benefits
Programs Committee, Energy Development and Transmission Committee, Information Technology Committee,
Legislative Audit and Fiscal Review Committee, Tribal and State Relations Committee, Water Topics Overview
Committee, and Workers' Compensation Review Committee are statutory committees with duties imposed by
state law.



Regardless of the source of authority of interim committees, the Legislative Management appoints the
members with the exception of a few members appointed as provided by statute. Nearly all committees consist
entirely of legislators, although a few citizen members sometimes are selected to serve when it is determined the
citizen members can provide special expertise or insight for a study, or if directed by the statute or bill.

The Legislative Management committees hold meetings throughout the interim at which members hear
testimony; review information and materials provided by staff, other state agencies, and interested persons and
organizations; and consider alternatives. Occasionally it is necessary for the Legislative Management to contract
with consulting firms, universities, or outside professionals on specialized studies and projects. However, the vast
majority of studies are handled entirely by the Legislative Council staff.

Committees make reports to the full Legislative Management in November preceding a regular legislative
session. All current legislators are invited to attend the November meeting as are those newly elected legislators.
The Legislative Management may accept, amend, or reject a committee's report. The Legislative Management
presents the recommendations it has accepted, together with bills and resolutions necessary to implement them,
to the Legislative Assembly.

In addition to conducting studies, the Legislative Council staff provides a wide range of services to legislators,
other state agencies, and the public. Attorneys on the staff provide legal advice and counsel on legislative matters
and bill drafts to legislators and legislative committees. The Legislative Council supervises the publication of the
Session Laws, the North Dakota Century Code, and the North Dakota Administrative Code. The Legislative
Council reviews state agency rules and rulemaking procedures, legislative proposals affecting health and
retirement programs for public employees, and information technology management of state agencies. The
Legislative Council has on its staff the Legislative Budget Analyst and Auditor and a fiscal staff who provide
technical assistance to Legislative Management committees and legislators, review audit reports for the
Legislative Audit and Fiscal Review Committee, provide budget analysis, and assist the Legislative Assembly in
developing the state's biennial budget. The Legislative Council provides information technology services to the
legislative branch, including legislative publishing, bill drafting capabilities, and video recording of floor sessions.
The Legislative Council makes arrangements for legislative sessions and controls the use of the legislative
chambers and use of space in the legislative wing of the State Capitol. The Legislative Council also maintains a
wide variety of materials and reference documents, many of which are not available from other sources.

MAJOR PAST PROJECTS OF THE LEGISLATIVE COUNCIL
Nearly every facet of state government and statutes has been touched by one or more Legislative
Management studies since 1945. Statutory revisions, including the rewriting of agriculture laws, criminal laws,
election laws, game and fish laws, insurance laws, motor vehicle laws, school laws, and weapons laws have been
among the major accomplishments of interim committees. Another project was the republication of the North
Dakota Revised Code of 1943, the resulting product being the North Dakota Century Code.

Government reorganization also has occupied a considerable amount of attention. Included have been studies
of the delivery of human services, agriculturally related functions of state government, the creation of the
Information Technology Department and the cabinet-level position of Chief Information Officer, the creation of the
Department of Commerce, organization of the state's higher education system, and the creation of the
Commission on Legal Counsel for Indigents, as well as studies of the feasibility of consolidating functions in state
government. Unification of the state's judicial system and the establishment of a public venture capital corporation
also were subjects of studies.

The review and updating of uniform and model acts, such as the Uniform Probate Code and the Uniform
Commercial Code, also have been included in past Legislative Management agendas. Constitutional revision has
been studied several interims, as well as studies to implement constitutional measures that have been approved
by the voters.

Pioneering in new and untried areas is one major function of interim committees. The regulation and taxation
of natural resources, including oil and gas in the 1950s and coal in the 1970s, have been the highlights of several
interim studies. The closing of the constitutional institution of higher education at Ellendale also fell upon an
interim committee after a fire destroyed one of the major buildings on that campus. The expansion of the
University of North Dakota School of Medicine and Health Sciences is another area that has been the subject of
several interim studies.



The Legislative Management has permitted the legislative branch to be on the cutting edge of technological
innovation. North Dakota was one of the first states to have a computerized bill status system in 1969 and,
beginning in 1989, the Legislator's Automated Work Station system has allowed legislators to access legislative
documents at their desks in the House and Senate. All legislators receive laptop computers and an iPad to assist
them in performing their legislative duties. During the 2009-10 interim, the Legislative Council staff worked with a
consultant and the Information Technology Department to develop LEGEND, an updated legislative enterprise
system that replaced the mainframe system. The new system is server-based and provides for enhanced bill
drafting and session processing. Improvements to LEGEND have been made in the interims since its
implementation, including a web-based application. Since 1997, the Legislative Management has had the
responsibility to study emerging technology and evaluate its impact on the state's system of information
technology.

Perhaps of most value to citizen legislators are committees that permit legislators to keep up with rapidly
changing developments in complex fields. Among these is the Budget Section, which receives the executive
budget in December prior to each legislative session. The Administrative Rules Committee allows legislators to
monitor executive branch department rules. Other subjects regularly studied include school finance, health care,
property and oil taxes, and higher education.
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SUMMARY
BRIEFLY - THIS REPORT SAYS

ADMINISTRATIVE RULES

It is the standing duty of the Legislative Management to review administrative rules adopted by administrative
agencies. The Legislative Management reviewed all state administrative rulemaking actions from January 2017 through
October 2018, covering 4,047 pages of rules and 3,736 rules sections. Both the number of sections reviewed and the
number of pages of rules were substantially higher than the comparable amount from the previous biennial period,
primarily due to extensive rules adopted to implement the newly created Department of Environmental Quality. The
Legislative Management voided a rule adopted by the North Dakota Board of Medicine relating to telemedicine. The
Legislative Management agreed on rules amendments of the Attorney General, Department of Corrections and
Rehabilitation, Department of Environmental Quality, Game and Fish Department, State Department of Health,
Department of Human Services, Industrial Commission, Insurance Commissioner, Office of Management and Budget,
Superintendent of Public Instruction, Public Service Commission, Racing Commission, State Water Commission, and
Workforce Safety and Insurance, as well as numerous boards and commissions.

The Legislative Management also studied the membership and state supervision of the state's occupational and
professional licensing boards in order to retain antitrust law immunity.

AGRICULTURE
The Legislative Management studied the practices and procedures with the potential to increase consistency and
reduce variability in the sampling and testing of grains for deoxynivalenol (DON/vomitoxin), falling numbers, and protein.

The Legislative Management studied the nutrient management plans developed by the State Department of Health.

The Legislative Management studied the State Soil Conservation Committee, including a review of the duties,
responsibilities, and related costs and efficiencies of the committee and related North Dakota State University Extension
Service staff, the needs of the soil conservation districts, and the necessity to continue the State Soil Conservation
Committee.

The Legislative Management studied the desirability and feasibility of creating a state wetlands bank, including
consultation with stakeholders to examine land parcels under the control and management of the state, which are
suitable for wetlands mitigation. The Legislative Management recommends House Bill No. 1026 to require ongoing
training for soil conservation district supervisors.

The Legislative Management received reports regarding the status of the activities of the Advisory Committee on
Sustainable Agriculture; and the annual evaluation of research activities and expenditures of the State Board of
Agricultural Research and Education.

BUDGET SECTION
The Legislative Management received reports from the Office of Management and Budget on the status of the general
fund, employee bonuses, irregularities in the fiscal practices of the state, tobacco settlement proceeds, federal grant
applications, and the voluntary separation incentive program.

The Legislative Management authorized the expenditure of additional other funds for a dome seat replacement
project at Minot State University and a track repair project at Valley City State University. The Legislative Management
received reports from the North Dakota University System regarding local funds and from Valley City State University
regarding the status of the integrated carbon plant project.

The Legislative Management received reports from the State Board of Agricultural Research and Education on the
status of its activities and the North Dakota Agricultural Experiment Station and the North Dakota State University
Extension Service budgets; the Department of Agriculture on the emergency hay transportation assistance program; the
Department of Commerce on the Centers of Excellence and Centers of Research Excellence audit and monitoring
reports, renaissance fund organizations annual audits, and the department's May 2018 reduction-in-force; the
Department of Human Services on transfers in excess of $50,000; the Attorney General's office regarding
litigation-related expenses from the Industrial Commission's litigation fund; the Housing Finance Agency regarding
housing units owned or master leased for essential service workers; the Tax Commissioner regarding property tax annual
increases; and the Information Technology Department regarding the status of the statewide interoperable radio network,
cloud computing, shared services unification, and cybersecurity.
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The Legislative Management received reports from the Department of Trust Lands regarding state agency unclaimed
property; Job Service North Dakota regarding the status of the job insurance trust fund; the Legacy and Budget
Stabilization Fund Advisory Board regarding its activities; the State Treasurer regarding warrants and checks outstanding
for more than 90 days and less than 3 years; the Department of Corrections and Rehabilitation regarding its inmate
report; hub city reports regarding the use of funding received from allocations from oil and gas gross production tax; the
Industrial Commission regarding the abandoned oil and gas well plugging and site reclamation fund; the North Dakota
Outdoor Heritage Advisory Board regarding its activities; the State Fire Marshal regarding expenditures by certified fire
departments and district of funds received from the insurance tax distribution fund, and reserve fund balances; the
Information Technology Department, Department of Transportation, Secretary of State, Parks and Recreation
Department, and the Bank of North Dakota regarding the electronic payment processing system; the Standing Rock
Sioux Tribe regarding tax agreements entered with the state; and the Three Affiliated Tribes of the Fort Berthold
Reservation regarding investment of oil and gas tax receipts.

The Legislative Management considered the form of the State Water Commission budget and the effect of the
Supreme Court decision in North Dakota Legislative Assembly v. Burgum on the duties of the Budget Section.

The Legislative Management approved 11 of 12 agency requests for increased spending authority, transfers of
spending authority, and expenditures from the state disaster relief fund, which were forwarded from the Emergency
Commission.

The Legislative Management recommends House Concurrent Resolution No. 3001 to authorize the Budget Section
to hold legislative hearings required for the receipt of federal block grant funds during the 2019-21 interim.

EDUCATION FUNDING

The Legislative Management studied how state aid for elementary and secondary education is determined and
distributed under the state aid funding formula; the impact of state aid provided through the funding formula; the portion
of the elementary and secondary education funding formula which relates to the utilization of in lieu of property tax funds;
and potential changes to the funding formula to ensure equity, adequacy, and sustainability. The Legislative
Management also examined the delivery and administration of elementary and secondary education in the state and the
short- and long-term policy and statutory changes that may result from or be necessitated by 215t century technological
advances and global economics. The combined studies included a review of current state school aid funding levels and
the status of state school aid, including the cost to continue state school aid in the 2019-21 biennium and the estimated
cost of integrated formula per pupil payment rate increases; school district hold harmless calculations, including minimum
and maximum adjustments; school district mill levy limitations; in lieu of property tax revenue and other local revenue
deductions; rapid enroliment grants and the challenges and cost of transitioning to on-time funding based on fall
enrollment; cross-border tuition and the education of students living in border states; adult learning center funding; and
property tax relief and the integration of property tax relief into the state school aid formula. The Legislative Management
makes no recommendation related to its study of the state school aid funding formula.

The Legislative Management received reports from the Superintendent of Public Instruction regarding:

e The financial condition of schools, including information regarding mill levy rates, taxable valuation, revenues,
expenditures, student enroliment, average daily membership, average cost per pupil, teachers, average salaries,
and number of graduates;

e School district employee compensation reported by school districts for school years ending in June of 2015, 2016,
and 2017; and

e The use of teacher loan forgiveness funds appropriated to the University System for the teacher shortage loan
forgiveness program during the 2017-19 biennium.

The Legislative Management also received reports from the Department of Human Services regarding policy changes
allowing expanded reimbursement for Medicaid-covered services provided by school districts and other reports from the
Governor's office; Indian Affairs Commission, Tax Department, Education Commission of the States, and other education
stakeholders.

EDUCATION POLICY
The Legislative Management studied the feasibility and desirability of combining services for any and all English
language learner programs, distance learning programs, regional education associations, teacher center networks, adult
learning centers, career and technical education programs, education technology services, continuing education for
counselors, educational leadership, and the teacher mentor program.

The Legislative Management studied entities that deliver K-12 professional development services, distance
curriculum, support for schools in achieving school improvement goals, assistance with analysis and interpretation of
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student achievement data, and technology support services. The study directive required a focus on the funding,
governance, nature, scope, and quality of services provided to schools. The study directive also required a focus on the
duplication of services across entities and the accountability for expenditures. The study directive required identification
of efficiencies and the feasibility and desirability of consolidating services. Due to similarities in the nature and scope of
the two assigned studies, the Legislative Management elected to combine the studies into one comprehensive study.

The Legislative Management recommends House Bill No. 1027 relating to technical corrections regarding the Every
Student Succeeds Act.

The Legislative Management recommends Senate Bill No. 2025 to require the Superintendent of Public Instruction
to facilitate a meeting of stakeholders regarding the statewide vision on education, and to require a collaborative report
regarding the strategic vision.

The Legislative Management received reports from the Education Standards and Practices Board regarding
electronic satisfaction survey results of all interactions with individuals seeking information or services from the board;
and from the Superintendent of Public Instruction regarding requests from a school or school district for a waiver of any
rule governing the accreditation of schools; waivers applications under North Dakota Century Code Section 15.1-06-08.1;
the innovative education program, including the status of the implementation plan, a summary of any waived statutes or
rules, and a review of evaluation date results; and the compilation of test scores of a test aligned to the state content
standards in reading and mathematics given annually to students in three grades statewide.

EMPLOYEE BENEFITS PROGRAMS

The Legislative Management solicited and reviewed multiple proposals affecting retirement and health programs for
public employees and obtained actuarial and fiscal information on each of these proposals. The Legislative Management
received and reviewed the annual actuarial reports for the Teachers' Fund for Retirement and the Public Employees
Retirement System. The Legislative Management received periodic reports from Human Resource Management
Services on the implementation, progress, and bonuses provided by state agency programs to recruit or maintain
employees in hard-to-fill positions. The Legislative Management received a report from Human Resource Management
Services on service awards, employer-paid cost of training or educational courses, and employer-paid professional
organization membership and service club dues for individuals.

ENERGY DEVELOPMENT AND TRANSMISSION

The Legislative Management studied the impact of a comprehensive energy policy for the state pursuant to its
statutory responsibility. The Legislative Management also studied the oil and gas tax revenue allocations to hub cities,
the taxation of wind energy, and the refracturing of existing oil wells. The Legislative Management received reports
regarding the Energy Policy Commission's policy recommendations, the North Dakota Transmission Authority's
activities, the North Dakota Pipeline Authority's activities, the carbon dioxide capture tax credit, brine pond remediation,
oil and gas valuation, fracturing sand, rare earth elements, and biological remediation methods for oil spills. The
Legislative Management recommends continuing the concept of hub cities in the oil and gas tax allocation formulas and
recommends changing the allocation of wind generation tax collections to distribute a portion of the revenue collections
to the state.

GOVERNMENT FINANCE
The Legislative Management studied:
e The volatility of state revenue sources.
e The delivery and cost of the Department of Transportation's State Fleet Services for state agencies.

e The funding mechanisms and options available to the Department of Transportation, political subdivisions, and
public transportation providers, for road construction, maintenance, other transportation infrastructure needs, and
transit services.

The Legislative Management reviewed state budget information, including monitoring the status of revenues and
appropriations, and reviewing the 2017-19 biennium revised and preliminary 2019-21 biennium revenue forecasts.

The Legislative Management received the following reports:
¢ From the Department of Transportation regarding information collected from transportation network companies.

e From the Department of Transportation regarding the results of the study on the manner in which the Department
of Transportation provides snow and ice control services on the state highway system.
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e Report from the Department of Transportation on the study of options to consolidate transportation facilities within
Williams County and the Williston district headquarters.

e From the Department of Transportation and the Information Technology Department of the results of the study on
benefits of allowing wireless telecommunication infrastructure within state highway rights of way and what, if any,
requirements of allowing the installation may be in the public interest.

e From the Department of Commerce regarding the status of the program to establish and administer an unmanned
aircraft systems test site in cooperation with the University of North Dakota, the Aeronautics Commission, Adjutant
General, and private parties appointed by the Governor.

e From the Industrial Commission regarding the results and recommendations of the gain-sharing program study of
the Mill and Elevator.

GOVERNMENT ADMINISTRATION

The Legislative Management studied:

e The statutory and regulatory requirements placed on North Dakota state government agencies by United States
government agencies as a condition of the receipt of federal funding;

e The duties of the North Dakota Firefighter's Association;
o Office space cost and value of properties owned by Job Service North Dakota; and

e The state's emergency medical service system.

The Legislative Management also studied the purpose and content of statements of interests. The Legislative
Management recommends the 2019 Legislative Assembly favorably consider legislation that may be introduced to repeal
Chapter 16.1-09 relating to statements of interests, and to include relevant provisions from Chapter 16.1-09 in Chapter
16.1-08.1, relating to campaign contribution statements.

The Legislative Management also studied moving local elections to the general election in November of even-
numbered years. The Legislative Management recommends no statutory changes be made to the timing of local
elections.

The Legislative Management received a report from the Governor regarding a study of the operations of the
Department of Financial Institutions and the Securities Department to determine the feasibility and desirability of
combining the agencies into a single department. The Legislative Management concurs with the recommendation of the
Governor that the Department of Financial Institutions and the Securities Department not be combined.

HEALTH CARE REFORM REVIEW
The Legislative Management monitored and reviewed proposed federal changes to the federal Affordable Care Act;
studied the public employee health insurance plan, including the feasibility and desirability of transitioning to a self-
insurance plan; and studied options to operate the state medical assistance program and other related programs, as
managed care.

The Legislative Management recommends House Bill No. 1028 to provide Public Employees Retirement System self-
insurance health plans are subject to regulation by the Insurance Department and establish the parameters of this
regulation; revise the requirements of these self-insurance health plans, including to allow for these plans when it is in
the best interest of the state and its eligible employees and make stop-loss coverage optional; and authorize the Bank
of North Dakota to extend the Public Employees Retirement System a line of credit to help administer a self-insurance
health plan. The bill also revises the contract renewal requirements for uniform group insurance health benefits, providing
the Public Employees Retirement System may not renew the contract unless doing so best serves the interests of the
state and the state's eligible employees.

HEALTH SERVICES
The Legislative Management studied state and federal laws and regulations relating to the care and treatment of
individuals with developmental disabilities or behavioral health needs. The Legislative Management recommends Senate
Bill No. 2026 to appropriate $1,050,000 from the general fund and authorize 1.5 full-time equivalent (FTE) positions to
the Department of Human Services for establishing and administering a voucher system to address underserved areas
and gaps in the state's unified mental health delivery system and to assist in the payment of mental health services
provided by mental health providers.
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The Legislative Management studied the state's early intervention system for children from birth to age 3 with
developmental disabilities.

The Legislative Management received a report from the State Department of Health regarding the comprehensive
stroke system. The Legislative Management recommends Senate Bill No. 2027 to amend the definition of brain injury.

The Legislative Management received a report from the Insurance Commissioner regarding cost-benefit analyses for
bills mandating health insurance coverage during the prior legislative sessions. The Legislative Management accepted
the Insurance Commissioner's recommendation to contract with NovaRest, Inc., to conduct cost-benefit analyses during
the 2019 legislative session.

The Legislative Management also received reports from the State Fire Marshal regarding ignition propensity
standards for cigarettes; State Department of Health, Department of Human Services, Indian Affairs Commission, and
Public Employees Retirement System regarding its collaboration on diabetes-related programs; Department of Human
Services regarding a children's prevention and early intervention behavioral health services pilot project; State
Department of Health regarding a tobacco prevention and control plan; North Dakota Board of Social Work Examiners,
Board of Addiction Counseling Examiners, Board of Counseling Examiners, North Dakota Marriage and Family Therapy
Licensure Board, and State Board of Psychologist Examiners regarding behavioral health professional boards; and from
the task force on children's behavioral health regarding its efforts and recommendations.

HIGHER EDUCATION
The Legislative Management studied the relationship between the University of North Dakota and the Energy and
Environmental Research Center. The Legislative Management also studied higher education finances and the overall
financial stability of institutions under the control of the State Board of Higher Education. The Legislative Management
recommends:

e The State Board of Higher Education consider implementation of a direct admissions program.

e The State Board of Higher Education consider conducting a study to determine whether student achievement
measure (SAM) retention and completion data is more appropriate for University System institutions than
integrated postsecondary education data system (IPEDS) data.

e The State Board of Higher Education consider reviewing distance education programs provided by University
System institutions from a systemwide perspective.

e House Bill No. 1029 to create a higher education funding formula review committee to study the funding formula
during the 2019-20 interim.

e House Bill No. 1030 to extend the expiration date of Section 15-18.2-06 through June 30, 2021. The section
establishes a minimum amount payable to an institution through the higher education funding formula.

e House Bill No. 1031 to increase the maximum grant award and funding available for the student financial
assistance grant program.

e The 2019 Legislative Assembly continue the higher education challenge matching grant program.

e The 2019 Legislative Assembly continue the requirement for $2 of matching funds from operations or other
sources for each $1 of extraordinary repairs funding used for a project.

The Legislative Management received reports from the University of North Dakota School of Medicine and Health
Sciences regarding the strategic plan, programs, and facilities of the School of Medicine and Health Sciences and from
the University System regarding grants to tribally controlled community colleges under Chapter 15-70. The Legislative
Management also received reports from the State Board of Higher Education regarding North Dakota academic and
career and technical education scholarships; the transfer of appropriation authority from the operations to the capital
assets line item by institutions under the control of the board; the status of efforts to collaborate with Minnesota entities
for research network purposes; employee position reductions; and the status of inconsistencies in employee
classifications and human resources reporting, employee leave policies, practices for awarding tuition waivers, and
practices for the charging of student fees.

HUMAN SERVICES

The Legislative Management studied the delivery of public human services. The Legislative Management
recommends:

¢ Senate Bill No. 2028 to provide a $600,000 general fund appropriation to the Department of Human Services for
behavioral health prevention and early intervention services, of which the department must allocate $300,000 for
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substance abuse prevention and early intervention services and the remaining $300,000 for other mental health
prevention and early intervention efforts.

e Senate Bill No. 2029 to direct the Department of Human Services to implement a community behavioral health
program to provide services to individuals outside the correctional system who have serious behavioral health
conditions. The bill provides a $7 million appropriation to the department for the program, of which $5.25 million
is from the general fund and $1.75 million is from other funds. The bill also authorizes 6 FTE positions for the
program.

e Senate Bill No. 2030 to appropriate of $408,000 from the general fund to the Department of Human Services to
coordinate the implementation of recommendations of the Human Services Research Institute's study of the
state's behavioral health system. The bill also authorizes 1.5 FTE positions to coordinate the implementation of
recommendations.

e Senate Bill No. 2031 to provide an appropriation to the Department of Human Services for targeted case
management. The bill appropriates $12,196,834 from the general fund and $12,196,834 from other funds and
authorizes 1 FTE position.

e Senate Bill No. 2032 to implement a peer support services certification program within the Department of Human
Services. The bill appropriates $275,000 from the general fund and $275,000 from other funds, and authorizes
1 FTE position for the program.

The Legislative Management studied the operations and management of the Tompkins Rehabilitation and
Corrections Center.

The Legislative Management studied the refugee resettlement process in the state.

The Legislative Management received reports regarding the Autism Spectrum Disorder Task Force, autism spectrum
disorder voucher program pilot project, children's health insurance program, Medicaid Expansion provider
reimbursement rates, home- and community-based services, options to establish a Medicaid fraud control unit, and
developmental disability waivers. The Legislative Management recommends:

e House Bill No. 1032 to require the Department of Human Services to establish and revise a sliding fee schedule
biennially for the Service Payments for Elderly and Disabled (SPED) program.

¢ House Bill No. 1033 to direct the Department of Human Services to create a pilot program for independent home-
and community-based services case managers for the SPED and expanded SPED programs.

e House Bill No. 1034 to require the Department of Human Services to establish guidelines for long-term care
services providers to deliver home- and community-based services.

INITIATED AND REFERRED MEASURES

The Legislative Management studied the initiated and referred measure laws, procedures, and costs in North Dakota
and other states; whether the Constitution of North Dakota or state laws should be amended; and the impact of out-of-
state funding on the initiated and referred measure process in North Dakota. The Legislative Management focused its
deliberations on drafting assistance for initiated measure sponsoring committees, public officials' approvals of petition
tittes and ballot language, fiscal impacts of initiated and referred measures, managing the number of measures placed
on ballots, qualifications for petition circulators, thresholds for putting initiated measures on ballots, processes to verify
petition signatures, and out-of-state funding of committees supporting ballot measures. The Legislative Management
recommends the following four bills:

e House Bill No. 1035 to require each measure on the ballot to be accompanied by its fiscal impact;

e House Bill No. 1036 to require the Legislative Council to coordinate the determination of estimated fiscal impacts
for referred measures;

¢ House Bill No. 1037 to require contributions to committees supporting or opposing ballot measures from residents
to be reported with the same level of detail as contributions from nonresidents; and

e Senate Bill No. 2033 to allow the Legislative Council to provide drafting assistance to sponsoring committees of
initiated measures pursuant to Legislative Management guidelines.

INFORMATION TECHNOLOGY
The Legislative Management received reports from the Chief Information Officer and representatives of the
Information Technology Department regarding cloud computing, shared services unification, cybersecurity, the
department's business plan and annual report, large information technology projects, prioritization of computer software
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projects for the 2019-21 biennium, elementary and secondary information technology initiatives, the statewide
longitudinal data system initiative, the statewide interoperable radio network project, the status of the electronic payment
processing system, and health information technology initiatives.

The Legislative Management also received reports from representatives of the University System regarding higher
education information technology projects and services.

The Legislative Management conducted a study of Information Technology Department services and rates pursuant
to Section 8 of Senate Bill No. 2001 (2017). The Legislative Management received information from the Information
Technology Department and 54 state agencies receiving services from the Information Technology Department.
Because rates charged and services provided by the Information Technology Department may change due to recent
department initiatives relating to cloud computing and shared services unification of information technology employees,
the Legislative Management recommends the Legislative Assembly continue to monitor Information Technology
Department services and rates and the impact on state agencies.

The Legislative Management received information from the Information Technology Department and IBM Corporation
regarding distributed ledger technology and blockchain. The Legislative Management recommends House Concurrent
Resolution No. 3002 to provide for a Legislative Management study of distributed ledger technology and blockchain for
state government. The study is to include the potential benefits of distributed ledger technology and blockchain for state
government, including an evaluation of the effects on government accounting and budgeting, decisionmaking,
information technology authentication, records management, remote electronic voting, and other e-government services
and applications, such as tax collection, land registry, distribution of benefits, digital currencies, and other potential
benefits.

JUDICIARY
The Legislative Management studied the adoptive process and procedure, expenses, duration, and state tax credits
and deductions associated with adoption by an identified or unidentified adoptive parent. The Legislative Management
recommends House Bill No. 1038 to remove a requirement for a statement of affidavit confirming the information in the
child-placing agency report is accurate.

The Legislative Management studied the provisions of Century Code which relate to firearms and weapons, for the
purpose of eliminating provisions that are irrelevant or duplicative, clarifying provisions that are inconsistent in their intent
and direction, and rearranging provisions in a logical order. The Legislative Management recommends Senate Bill No.
2034 to make technical corrections to Title 62.1 and removes inconsistencies.

The Legislative Management studied the impact of Marsy's Law on the statutorily provided rights of crime victims and
those alleged to have committed crimes, and the criminal procedures relating to the rights of victims and criminal
defendants.

The Legislative Management studied the various legal notice and publishing requirements of all state agencies and
political subdivisions, the related costs required in state and political subdivision budgets, and potential notification
alternatives. The Legislative Management recommends Senate Bill No. 2035 to revise the top five notice requirements
and shifts the notice requirements from the county extension agent to the commodity group holding an election.

The Legislative Management reviewed uniform Acts recommended by the North Dakota Commission on Uniform
State Laws.

The Legislative Management recommends Senate Bill No. 2036 to make technical corrections throughout Century
Code.

The Legislative Management received a report from the Director of the Commission on Legal Counsel for Indigents
containing pertinent data on the indigent defense contract system and established public defender offices; a biennial
report from the North Dakota Racing Commission addressing the issue of the liability of charitable organizations that
receive and disburse money handled through account wagering; a report from the North Dakota Lottery regarding the
operation of the lottery; a report from the Department of Human Services on services provided by the Department of
Corrections and Rehabilitation for individuals at the State Hospital who have been committed to the care and custody of
the Executive Director of Department of Human Services; a report from the Attorney General on the status and results
of the human trafficking victims treatment and support services grant program, a report from the Task Force on the
Prevention of Sexual Abuse of Children with recommendations for state policy that would prevent child sex abuse; a
report from the State Department of Health, including the findings and recommendations of the study on adding identified
medical conditions to the definition of "debilitating medical condition" in its annual reports; and an annual report from the
State Department of Health on the number of applications, registered qualifying patients, registered designated
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caregivers, nature of debilitating medical conditions, identification cards revoked, health care providers providing written
certifications, compassionate care centers; and expenses incurred and revenues generated by the department.

JUSTICE REINVESTMENT
The Legislative Management studied the juvenile justice process, the appropriate age when a juvenile is considered
capable of committing a criminal offense, levels of collaboration among various service systems, implementation of
dispositional alternatives, and methods for improving outcomes for juveniles involved in the process. The Legislative
Management recommends House Bill No. 1039 to raise the age of culpability of a juvenile from 7 to 10 years old.

The Legislative Management studied the operation, management, conditions, standards, and supervision of city,
county, and regional correctional facilities and other potential means to improve the rehabilitative function of city, county,
and regional correctional facilities and a possible transition of the supervision of city, county, and regional correctional
facilities from the Department of Corrections and Rehabilitation to the Attorney General.

The Legislative Management studied alternatives to incarceration, with a focus on the behavioral health needs of
individuals in the criminal justice system.

The Legislative Management received a report from the Department of Corrections and Rehabilitation and the
Supreme Court regarding the progress of the justice reinvestment initiative and from the Justice Reinvestment Oversight
Committee on the findings and recommendations of the study of the implementation of justice reinvestment policies in
the state and any legislation required to implement those recommendations.

LEGISLATIVE AUDIT AND FISCAL REVIEW

The Legislative Management received and accepted 170 audit reports from the State Auditor's office and public
accounting firms. Among the audit reports accepted was one performance audit from the 2017 regular legislative
session--State Board of Higher Education space utilization study; and 19 performance audits and evaluations from the
2017-18 interim, including University System institutions, purchasing card program; North Dakota State University,
Parking and Transportation Services Department; University of North Dakota, continuity of operations planning;
University Systems institutions, emergency preparedness at Dickinson State University, Mayville State University, Minot
State University, Valley City State University, Bismarck State College, North Dakota State College of Science, North
Dakota State University, and Williston State College; Governor's office travel and use of state resources; Administrative
Committee on Veterans' Affairs oversight committee; Veterans' Home; and Department of Veterans' Affairs.

The Legislative Management received information regarding two information technology audits--University System's
technology security audit and vulnerability assessment and Information Technology Department service organization.

The Legislative Management received information regarding the Department of Human Services' accounts receivable
writeoffs and the examination report of the Bank of North Dakota from the Department of Financial Institutions.

LEGISLATIVE PROCEDURE AND ARRANGEMENTS
The Legislative Management approved arrangements for the 2019 legislative session. The Legislative Management
approved installation of security cameras in the legislative chambers and encouraged the Highway Patrol and the Office
of Management and Budget to improve access to the capitol for visitors.

The Legislative Management approved the North Dakota Legislative Assembly Policy Against Workplace
Harassment and approved a checklist for investigating workplace harassment claims and an amendment of Joint
Rule 901 to implement the policy and checklist.

The Legislative Management recommended adjustments in legislative compensation for the 2019-21 biennium.

The Legislative Management approved state participation in Phase 2 of the 2020 Census Redistricting Data Program.

LEGISLATIVE REVENUE ADVISORY
The Legislative Management studied state revenues and state revenue forecasts and reviewed information regarding
the revenue forecasting process and recent revenue forecast adjustments. The Legislative Management received a
report from IHS Markit regarding economic forecasting data, including a 2017-19 biennium revised general fund revenue
forecast and a 2017-19 biennium preliminary general fund revenue forecast. The Legislative Management also received
information from state agencies and industry representatives regarding current economic conditions in the state.
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NATURAL RESOURCES
The Legislative Management studied the impact of wind energy development on the environment, including
consideration of the impact of wind energy development on property values, agriculture, aesthetic impacts, and the
advantages and disadvantages of implementing legislation for pooling or unitization of wind resources similar to that of
the oil and gas industry in Chapter 38-08 and the necessary processes for the decommissioning of a wind energy project.

The Legislative Management studied, in consultation with the Geological Division of the Department of Mineral
Resources and the Environmental Health Section of the State Department of Health, whether state and local level
regulation of high-level radioactive waste disposal is consistent with applicable federal regulations; how to ensure the
state has proper input into the federal location selection process for high-level radioactive waste material deposits; the
mechanismes for calling a special session to approve the depositing of high-level radioactive waste material in the state
and the notice of disapproval requirements under federal law; special laws, local laws, and existing code regarding the
potential existence of a legislative veto over executive branch authority to determine the size, scope, and location of
high-level radioactive waste material deposits in the state and any existing conflicts with the Commerce Clause; and the
feasibility and desirability of developing new statutes and regulations for subsurface disposal of waste and the storage
and retrieval of material.

The Legislative Management recommends Senate Bill No. 2037 to repeal Chapter 23-20.2; create two new chapters
of Century Code, one for high-level radioactive waste disposal and one for subsurface storage and retrieval of
nonhydrocarbons; designate the Industrial Commission as the point of contact with the Department of Energy and other
federal agencies; authorize the Industrial Commission to regulate drilling, excavating, construction, operation, and onsite
inspections; require an exploration permit from the Industrial Commission before exploring for a high-level radioactive
waste facility and a facility permit before operating a high-level radioactive waste facility, and create a high-level
radioactive waste advisory council to advise the Industrial Commission and the Legislative Assembly.

The Legislative Management studied the cooperation and communication between the Public Service Commission
and political subdivisions in regard to ensuring local ordinances and zoning provisions are considered and addressed
as part of the application and public hearing process, including an examination of the impacts on relationships between
landowners and the oil and gas industry, impacts on the efficiency of the siting process, impacts on the public input
process, and impacts on compliance with, and enforcement of, political subdivision zoning ordinances. The Legislative
Management recommends Senate Bill No. 2038 to correct the codification issues caused by the conflict between House
Bill No. 1144 (2017) and Senate Bill No. 2286 (2017) by incorporating the sections addressing gas or liquid transmission
facilities incorrectly placed in Chapter 49-22 into Chapter 49-22.1, which governs gas or liquid facility siting.

The Legislative Management accepted a report from the Energy and Environmental Research Center regarding the
results and recommendations of the pipeline leak detection study.

TAXATION

The Legislative Management studied economic development tax incentives and received three reports from the
Department of Commerce, including a report regarding renaissance zone progress, a report pertaining to cities that have
renaissance zone property included in a tax increment financing district, and a report compiling and summarizing annual
state grantor reports and reports of state agencies that awarded business incentives for the previous calendar year. The
Legislative Management recommends Senate Bill No. 2039 to create a skilled workforce scholarship program that
provides grants to students enrolled in educational programs that relate to workforce areas in high demand; House Bill
No. 1040 to create a 21st century manufacturing workforce incentive that provides an income tax credit equal to a portion
of the amount expended to automate a manufacturing process; and House Bill No. 1041 to increase the amount of the
homestead tax credit for special assessments and tie the interest rate applied to the credit to a moving index.

The Legislative Management studied the property tax system, including a review of property classifications and taxing
districts, historical fluctuations in property values, the transparency of the property tax system, the processes and
procedures available to taxpayers to contest valuations and assessments, the manner in which property tax information
is provided to taxpayers, the process of determining taxing district budgets, and taxpayer participation and input in the
property tax system. The Legislative Management studied the duplicative application of property tax incentives, including
a review of the benefits received by properties located in both a tax increment financing district and a renaissance zone,
the duration for which a single property may benefit from the use of multiple property tax incentives, and the impacts on
the remainder of the property tax base that is not receiving property tax incentives. The Legislative Management also
studied how city growth and infill development affects property taxes, including an evaluation of the return on investment
for state and community projects, how various policies affect city development patterns, the cost of government services
and infrastructure, the amount of tax revenue generated per increment of assumed liability for downtown areas, and the
revenue and expenses generated by certain areas of a city. The Legislative Management recommends Senate Bill
No. 2040 to exclude property owned by a political subdivision from consideration in protests against the formation of a
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special improvement district and Senate Bill No. 2041 to allow park districts to issue bonds without an election but provide
taxpayers with a formal protest period.

The Legislative Management studied the feasibility and desirability of providing an income tax credit to individuals for
premiums paid for hybrid long-term care partnership plan insurance coverage.

The Legislative Management accepted a report from the Tax Commissioner compiling reports from counties and
school districts receiving allocations of oil and gas gross production tax revenues describing funds received, expended,
and unexpended. The Legislative Management recommends Senate Bill No. 2042 to eliminate the report.

The Legislative Management accepted a report from the Department of Human Services on the status of the state-
paid economic assistance and social service pilot program and the development of a plan for permanent implementation.

TRIBAL TAXATION ISSUES
The Legislative Management studied tribal taxation issues, including the tax collection agreements that exist between
the tribes and the state, the interaction between tribal sovereignty and state law, consideration of how statutory changes
may affect provisions in existing agreements, the amount and manner of revenue sharing under the agreements, the
costs and benefits to the state and the tribes if tax compacts are implemented, implementation models used in other
states for tax compacts, best practices for negotiating and ratifying tax compacts, and the procedure for withdrawal from
an agreement and how to handle disputed funds.

The Legislative Management also studied Indian education issues, including behavioral health concerns, K-12
funding, and tribal college workforce development grants; tribal health and human services issues, including health care
funding shortages, Medicaid reimbursement, child welfare, housing, and unemployment; infrastructure and law
enforcement issues, including infrastructure needs and law enforcement cooperation and licensure; and additional
issues affecting the tribes, including voter identification requirements, the use of unmanned aircraft systems, and signage
marking tribal lands.

WATER TOPICS OVERVIEW

The Legislative Management studied industrial water use of the oil and gas industry, and issues related to the state's
development of a statewide flood hazard risk management framework for assessing, managing, and reducing property-
specific flood risk. The Legislative Management received two final study reports from the Industrial Commission. One of
the studies involved an assessment of whether the Western Area Water Supply Authority should sell or lease its industrial
water supply assets, and the other considered whether and how the state should regulate sediment studies and dredging
operations from reservoir beds. The Legislative Management also received a report from the Bank of North Dakota
regarding the consolidation of the Western Area Water Supply Authority's loans.

The Legislative Management monitored the status of the Garrison Diversion Conservancy District and Red River
Valley Water Supply Project, the Fargo Flood Control and FM Area Diversion Project, and the Souris River flood control
project, and received reports and information on other flood control projects, water project funding and prioritization,
regionalization of water supply projects, rural water supply issues, the Western Area Water Supply Authority, the
Southwest Water Authority, the Northwest Area Water Supply project, the process and timing of State Water Commission
approvals of water projects, the need to manage water resources on a basinwide basis, and other water-related topics.
The Legislative Management held two joint meetings with the State Water Commission and discussed continued
collaboration between the two entities.

WORKERS' COMPENSATION REVIEW
The Legislative Management fulfilled its statutory duties and reviewed the workers' compensation case of ten injured
employees to determine whether changes should be made to the state's workers' compensation laws. The committee
selected one element to be included in the quadrennial performance evaluation of Workforce Safety and Insurance. The
committee received the performance evaluation report and reviewed the actions taken resulting from the performance
evaluation report.

The committee received annual reports from Workforce Safety and Insurance regarding pilot programs to assess

alternative methods of providing rehabilitation services and compiled data relating to safety grants issued under Chapter
65-03.
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ADMINISTRATIVE RULES COMMITTEE

The Administrative Rules Committee is a statutory committee deriving its authority from North Dakota Century Code
(NDCC) Sections 54-35-02.5, 54-35-02.6, 28-32-17, 28-32-18, and 28-32-18.1. The committee is required to review
administrative agency rules to determine whether:

e Administrative agencies are properly implementing legislative purpose and intent.
e There is dissatisfaction with administrative rules or statutes relating to administrative rules.

e There are unclear or ambiguous statutes relating to administrative rules.

The committee may recommend rule changes to an agency, formally object to a rule, or recommend to the Legislative
Management the amendment or repeal of the statutory authority for the rule. The committee also may find a rule void or
agree with an agency to amend or repeal an administrative rule to address committee concerns, without requiring the
agency to begin a new rulemaking proceeding.

The Legislative Management delegated to the committee its authority under NDCC Section 28-32-10 to distribute
administrative agency notices of proposed rulemaking and to establish standard procedures for agency compliance with
notice requirements, its authority under NDCC Section 28-32-07 to approve extensions of time for administrative
agencies to adopt rules, and its responsibility under NDCC Section 28-32-42 to receive notice of appeal of an
administrative agency's rulemaking action.

The committee is authorized under NDCC Sections 54-06-32 and 54-06-33 to approve rules adopted by Human
Resource Management Services authorizing service awards and employer-paid costs of training to employees in the
classified service.

The Legislative Management assigned to the committee a study directed by House Concurrent Resolution No. 3026
(2017). The resolution provided for a study of the membership and state supervision of the state's occupational and
professional licensing boards in order to retain antitrust law immunity.

Committee members were Representatives Bill Devlin (Chairman), Randy Boehning, Joshua A. Boschee, Kim
Koppelman, Scott Louser, Brandy Pyle, Mary Schneider, Jay Seibel, Nathan Toman, and Robin Weisz and Senators
Howard C. Anderson, Jr., Kelly M. Armstrong, Joan Heckaman, Ralph Kilzer, Jerry Klein, Scott Meyer, Nicole Poolman,
and David S. Rust.

The committee submitted this report to the Legislative Management at the biennial meeting of the Legislative
Management in November 2018. The Legislative Management accepted the report for submission to the 66th Legislative
Assembly.

ADMINISTRATIVE AGENCY RULES REVIEW
Administrative agencies are those state agencies authorized to adopt rules under the Administrative Agencies
Practice Act (NDCC Chapter 28-32). A rule is an agency's statement of general applicability that implements or
prescribes law or policy or the organization, procedure, or practice requirements of the agency. Properly adopted rules
have the force and effect of law. Each rule adopted by an administrative agency must be filed with the Legislative Council
office for publication in the North Dakota Administrative Code (NDAC).

Under NDCC Section 54-35-02.6, it is the standing duty of the Administrative Rules Committee to review
administrative rules adopted under NDCC Chapter 28-32. This continues the rules review process initiated in 1979.

For rules scheduled for review, each adopting agency is requested to address:
e Whether the rules resulted from statutory changes made by the Legislative Assembly.

e Whether the rules are related to any federal statute or regulation. If so, the agency is requested to indicate whether
the rules are mandated by federal law or to explain any options the agency had in adopting the rules.

e Adescription of the rulemaking procedure followed in adopting the rules, e.g., the time and method of public notice
and the extent of public hearings on the rules.

e Whether any person has presented a written or oral concern, objection, or complaint for agency consideration
with regard to the rules. Each agency is asked to describe any such concern, objection, or complaint and the
response of the agency, including any change made in the rules to address the concern, objection, or complaint
and to summarize the comments of any person who offered comments at the public hearings on these rules.
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e The approximate cost of giving public notice and holding hearings on the rules and the approximate cost (not
including staff time) used in developing and adopting the rules.

e The subject matter of the rules and the reasons for adopting the rules.

o Whether a written request for a regulatory analysis was filed by the Governor or an agency, whether the rules are
expected to have an impact on the regulated community in excess of $50,000, and whether a regulatory analysis
was issued. If a regulatory analysis was prepared, a copy is to be provided to the committee.

e Whether a regulatory analysis or small entity economic impact statement was prepared as required by NDCC
Section 28-32-08.1. If a small entity impact assessment was prepared, a copy is to be provided to the committee.

¢ Whether the rules have a fiscal effect on state revenues and expenditures, including any effect on funds controlled
by the agency. Copies of any fiscal note are to be provided to the committee.

e Whether a constitutional takings assessment was prepared as required by NDCC Section 28-32-09. If a
constitutional takings assessment was prepared, a copy is to be provided to the committee.

o Ifthe rules were adopted as emergency rules under NDCC Section 28-32-03, the agency is to provide the statutory
grounds from that section for declaring the rules to be an emergency and the facts that support the declaration
and a copy of the Governor's approval of the emergency status of the rules.

During committee review of the rules, agency testimony is required and any interested party may submit oral or
written comments. If no representative of the agency appears before the committee to provide testimony, the rules are
required by statute to be carried over for consideration and may be delayed in taking effect until a representative of the
agency appears before the committee.

CURRENT RULEMAKING STATISTICS
The committee reviewed 3,736 rules sections and 4,047 pages of rules changed from January 2017 through October
2018. Both the number of sections reviewed and the number of pages of rules were substantially higher than the
comparable amount from the previous biennial period, primarily due to extensive rules adopted to implement the newly
created Department of Environmental Quality. Table A at the end of this report shows the number of rules amended,
created, superseded, repealed, reserved, or redesignated for each administrative agency that appeared before the
committee.

Although rules differ in length and complexity, comparison of the number of administrative rules sections affected
during biennial periods is one method of comparing the volume of administrative rules reviewed by the committee. The
following table shows the number of NDAC sections amended, repealed, created, superseded, reserved, or redesignated
during designated time periods:

Time Period Number of Sections
November 1986-October 1988 2,681
November 1988-October 1990 2,325
November 1990-October 1992 3,079
November 1992-October 1994 3,235
November 1994-October 1996 2,762
November 1996-October 1998 2,789
November 1998-November 2000 2,074
December 2000-November 2002 1,417
December 2002-November 2004 2,306
December 2004-October 2006 1,353
January 2007-October 2008 1,194
January 2009-October 2010 1,451
January 2011-October 2012 907
January 2013-October 2014 1,383
January 2015-October 2016 2,108
January 2017-October 2018 3,736

For committee review of rules at each meeting, the Legislative Council staff prepares an administrative rules
supplement containing all rules changes submitted for publication since the previous committee meeting. The
supplement is prepared in a style similar to bill drafts, with changes indicated by overstrike and underscore. Comparison
of the number of pages of rules amended, created, or repealed is another method of comparing the volume of
administrative rules reviewed by the committee. The following table shows the number of pages in administrative rules
supplements during designated time periods:
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Time Period Supplement Pages
November 1992-October 1994 3,809
November 1994-October 1996 3,140
November 1996-October 1998 4,123
November 1998-November 2000 1,947
December 2000-November 2002 2,016
December 2002-November 2004 4,085
December 2004-October 2006 1,920
January 2007-October 2008 1,663
January 2009-October 2010 2,011
January 2011-October 2012 2,399
January 2013-October 2014 2,116
January 2015-October 2016 2,938
January 2017-October 2018 4,047

Rule Review Schedule

Since September 2005, NDAC supplements have been published on a calendar quarter basis. The deadlines and

effective dates are as follows:

Filing Date Committee Meeting Deadline Effective Date
August 2-November 1 December 15 January 1
November 2-February 1 March 15 April 1
February 2-May 1 June 15 July 1
May 2-August 1 September 15 October 1

COMMITTEE ACTION ON RULES REVIEWED
Repealing Obsolete Rules

Under NDCC Section 28-32-18.1, an agency may amend or repeal a rule without complying with the normal notice
and hearing requirements relating to adoption of administrative rules if the agency initiates the request to the committee,
the agency provides notice to the regulated community of the time and place the committee will consider the request,
and the agency and the Administrative Rules Committee agree the rule amendment or repeal eliminates a provision that
is obsolete or no longer in compliance with law and that no detriment would result to the substantive rights of the
regulated community.

Voiding or Carrying Over Rules
Under NDCC Section 28-32-18, the committee may void all or part of a rule if that rule is initially considered by the
committee no later than the 15% day of the month before the date of the NDAC supplement in which the rule change
appears. The committee may carry over consideration of voiding administrative rules for not more than one additional
meeting. This allows the committee to act more deliberately in rules decisions and allows agencies additional time to
provide information or to work with affected groups to develop mutually satisfactory rules. The committee may void all
or part of a rule if the committee makes the specific finding that with regard to the rule there is:

e An absence of statutory authority;
e An emergency relating to public health, safety, or welfare;

o A failure to comply with express legislative intent or to substantially meet the procedural requirements of NDCC
Chapter 28-32 for adoption of the rule;

¢ A conflict with state law;
e Arbitrariness and capriciousness; or

e A failure to make a written record of an agency's consideration of written and oral submissions respecting the rule
under NDCC Section 28-32-11.

Within 3 business days after the committee finds a rule void, the Legislative Council office is required to provide
written notice to the adopting agency and the Chairman of the Legislative Management. Within 14 days after receipt of
the notice, the agency may file a petition with the Chairman of the Legislative Management for Legislative Management
review of the decision of the committee. If the adopting agency does not file a petition, the rule becomes void on the
15t day after the notice to the adopting agency. If within 60 days after receipt of a petition from the agency, the Legislative
Management has not disapproved the finding of the committee, the rule is void.
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Obsolete Rules Repealed by Committee

The committee approved a request from the State Board of Nursing for the repeal of administrative rules regarding
the 2004 RN and LPN Licensure Compact, which were superseded by the Nurse Licensure Compact. The Nurse
Licensure Compact was passed by the Legislative Assembly in 2017 and implemented on January 19, 2018.

The committee approved a request from the Industrial Commission for the repeal of rules that provided for a workover
certification to the Tax Commissioner. The rules became obsolete as a result of 2017 legislation that eliminated the
extraction tax reduction for a workover well and the need for a workover certification.

Rules Carried Over or Amended by Committee Approval

The committee carried over consideration of rules of the Industrial Commission to address concerns regarding
whether a bond is required for existing crude oil and produced water gathering pipelines, issues regarding the regulation
of underground gas gathering pipelines, whether the rules required berms on existing well sites, and whether adopting
rules regarding leakage detection was contrary to legislative intent. The committee and the Industrial Commission agreed
on amendments offered by the Industrial Commission to address each of the issues.

The committee carried over for consideration a request of the Superintendent of Public Instruction to repeal rules
providing for a school accreditation process. The committee and the Superintendent of Public Instruction agreed to
replace the repealed rules by adding language adopting by reference the AdvancED Accreditation Policies and
Procedures.

The committee carried over for consideration a rule of the State Board of Chiropractic Examiners prohibiting a
chiropractor from offering free items or services to induce patients to receive care. After receiving further information and
clarification from the board, the committee took no further action on the rule.

At the request of the Department of Human Services, due to a delay in the approval of a federal waiver, the committee
carried over the consideration of rules relating to developmental disability ratesetting. Upon receiving a subsequent
report from the department indicating the ratesetting rules did not comply with the requirements of the Centers for
Medicare and Medicaid Services, the committee, at the request of the department, withdrew the rules from consideration.

The committee carried over for consideration a rule of the State Board of Pharmacy relating to a pharmacist
consultation requirement for new prescriptions dispensed to a patient by mail. The committee and the Board of Pharmacy
agreed to an amendment requiring the pharmacist to assess on a case-by-case basis whether telephone contact or
written materials accompanying the prescription was the more appropriate option.

The committee carried over for consideration a rule of the Peace Officer Standards and Training Board regarding the
requirements of confidential informant agreements. The committee and the Peace Officer Standards and Training Board
agreed adding an in-person requirement to the process resolved the concerns of the committee and other interested
parties.

Rules Voided by Committee

The committee voided rules adopted by the North Dakota Board of Medicine relating to telemedicine. The rules
required the initial telemedicine consultation to be conducted via video, regardless of the nature of the consultation. In
voiding the rule, the committee found the rules failed to comply with express legislative intent, were in conflict with state
law, and were arbitrary and capricious.

STATE SUPERVISION OF OCCUPATIONAL
AND PROFESSIONAL LICENSING BOARDS

The Legislative Management assigned to the Administrative Rules Committee a study directed by House Concurrent
Resolution No. 3026 (2017). The resolution provided for a study of the membership and state supervision of the state's
occupational and professional licensing boards in order to retain antitrust law immunity. According to the testimony in
support of this resolution, the request for the study is in response to the 2015 United States Supreme Court decision,
North Carolina Board of Dental Examiners v. Federal Trade Commission, 135 S. Ct. 1101 (2015). In North Carolina
Dental, the Supreme Court held when a controlling number of a state's occupational or professional licensing board
members are market participants, the board must be "actively supervised" to be immune from antitrust law.

Background
Licensing boards are a creation of state law. The laws governing licensed occupations and professions often provide
for regulation and oversight of the licensees through the appointment, often by the Governor, of members of the
occupation or profession to licensing boards. The board is responsible for ensuring the licensees maintain high standards
of professionalism and quality of care to safeguard public health and safety. Licensing boards adopt administrative rules,
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discipline licensees, and respond to consumer complaints. Most licensing boards have the statutory authority to sanction
licensees for unprofessional or unlawful conduct, by way of reprimand or suspension or revocation of a license.

When a majority of the members of any state licensing board are competitors of the individuals regulated by the
board, board decisions and policies that restrain trade may raise antitrust issues. Licensing board members often are
either unaware of the applicability of the antitrust laws to their board or are inadequately educated to recognize the type
of actions that may expose the board to antitrust risk. Even if board members believe competition restraining policies
are necessary to ensure high professional standards, quality services, or quality patient care, a court may find the policies
do not justify the restraint of trade.

Antitrust Laws and the State Action Doctrine

Antitrust laws exist to ensure a competitive marketplace. The Sherman Antitrust Act of 1890 [15 U.S.C. 88 1-7]is a
federal law that attempts to maintain free and orderly markets by prohibiting monopolies and other efforts in restraint of
trade. When businesses, commonly referred to by the courts as "market participants,” engage in prohibited
anticompetitive behavior, the businesses expose themselves to liability under federal antitrust law. The Sherman Act
does not expressly distinguish state agencies from private parties when it comes to restraining trade; however, since
1943 certain forms of state action have been immune from the antitrust laws as the result of case law.

State-action immunity is a doctrine created by the United States Supreme Court in Parker v. Brown, 317 U.S. 341
(1943). This doctrine exempts from prosecution under the antitrust laws certain activities the state has decided to
regulate rather than allow the marketplace to discipline itself. The rationale behind the Parker immunity is that in enacting
the Sherman Act, Congress did not intend to restrain state behavior. The state action doctrine provides immunity to
states, state actors, and private actors from liability for violations of federal antitrust laws if the actor's anticompetitive
actions are actions of the state.

For the doctrine to apply, the United States Supreme Court has extended its state action doctrine of antitrust immunity
to cover three sets of circumstances:

1. State conduct. Actions taken by the state's lawmakers or state supreme court, which result in anticompetitive
effects, enjoy immunity from federal antitrust laws.

2. Private parties acting under the active supervision of the state. Under the two-prong test in California Retail
Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97 (1980), private parties may claim state-action
immunity if the parties' actions are: (a) pursuant to a clearly articulated and affirmatively expressed state policy;
and (b) actively supervised by the state.

3. Municipalities acting pursuant to a clearly articulated state policy. The United States Supreme Court has
held municipalities need not show active state supervision as a prerequisite to securing the protections of the
state action doctrine.

The case law in the area of antitrust laws and application of the state-action immunity doctrine, which has been
evolving since 1943, led to the question raised in North Carolina Board of Dental Examiners v. Federal Trade
Commission: If the state agency in question is a professional licensing board comprised of private industry members,
must another state actor supervise the agency for it to be immune from the antitrust laws?

North Carolina Board of Dental Examiners v. Federal Trade Commission

The North Carolina Dental Practice Act (N.C. Gen. Stat. 88 90-22 through 90-48.3) grants the North Carolina Board
of Dental Examiners (board) broad authority to regulate the practice of dentistry. The board's primary function is to
create, administer, and enforce a licensing system for practicing dentists. If the board suspects an individual of engaging
in the unlicensed practice of dentistry, the board may bring an action to enjoin the individual from continuing the unlawful
practice.

In the 1990s dentists in North Carolina began offering teeth whitening services. Around 2003 many nondentists
entered the teeth whitening market, offering whitening services at considerably lower prices than dentists who offered
the same service. Practicing dentists complained to the board about the nondentist providers offering whitening services.
The board investigated the provision of teeth whitening services by nondentists and indicated its intent to stop the
nondentist providers.

At the conclusion of the board's investigations, the board issued 47 cease and desist letters, on official board
letterhead, to the nondentist teeth whitening providers. These letters requested the providers cease and desist "all activity
constituting the practice of dentistry." The letters indicated providing teeth whitening products and services by
nondentists is a misdemeanor under North Carolina law. The board also contacted the North Carolina Board of Cosmetic
Art Examiners and requested that board warn cosmetologists to refrain from providing teeth whitening services. The
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result of the board's efforts was to end the provision of teeth whitening services by nondentists and to cause
manufacturers and distributors of teeth whitening products for nondentist providers to leave North Carolina or to decide
not to do business in North Carolina.

On June 17, 2010, the Federal Trade Commission (FTC) issued an administrative complaint against the board for
violating the Federal Trade Commission Act [15 U.S.C. § 45]. The board moved to dismiss the complaint, arguing as an
agency of the state, the board's actions were that of the state itself and, consequently, the board was exempt from
federal antitrust liability under the state action doctrine. An administrative law judge denied the board's motion to dismiss
and FTC affirmed the administrative law judge's decision. Finding that the board's actions to exclude nondentist providers
from the teeth whitening market were not actively supervised by the state, FTC declined to extend immunity to the board
under the state action doctrine.

The board filed a federal declaratory action in the United States District Court for the Eastern District of North Carolina
to enjoin the FTC's administrative proceeding. The district court dismissed the board's declaratory action, reasoning it
lacked subject matter jurisdiction to render a judgment. After the federal district court dismissed the board's declaratory
action, an administrative law judge held a trial on the merits. The administrative law judge found that the board violated
the Federal Trade Commission Act through its anticompetitive actions to exclude nondentist practitioners from the teeth
whitening market. On appeal, FTC affirmed the administrative law judge's findings on the same grounds.

The board appealed to the United States Court of Appeals for the Fourth Circuit. The Fourth Circuit, in North Carolina
Board of Dental Examiners v. Federal Trade Commission, 717 F.3d 359 (4th Cir. 2013), upheld the FTC's conclusion
that the board was a "private actor" because the board consisted primarily of market participants. According to the Fourth
Circuit, to invoke state-action immunity as a private actor, the board could take anticompetitive actions to benefit its own
membership; however, the board first must satisfy both the "clear articulation" and "active supervision" requirements of
Midcal. The Fourth Circuit further concluded the board's anticompetitive actions did not have the sufficient supervision
to meet the active state supervision prong of the Midcal test. The Fourth Circuit determined the board could not invoke
state-action immunity protection from antitrust laws. The United States Supreme Court granted certiorari to decide
whether, to invoke state-action immunity, the board's anticompetitive actions should be subject to the active supervision
requirement.

On February 25, 2015, the United States Supreme Court affirmed the Fourth Circuit's decision in a 6-3 decision. The
Supreme Court rejected the board's arguments and held "a state board on which a controlling number of decisionmakers
are active market participants in the occupation the board regulates must satisfy Midcal's active supervision requirement
in order to invoke state-action antitrust immunity." The majority also found because a controlling number of the board's
decisionmakers are active market participants in the occupation the board regulates, the board is treated as a private
actor and must show active supervision by the state. The Court concluded the board did not meet the active supervision
requirement.

The Court also reaffirmed the active supervision requirement is "flexible and context-dependent.” The Court did not
address what procedures would be sufficient to show active supervision. The Court, however, indicated the four basic
requirements for active supervision are:

1. The review must be substantive, not merely procedural;
2. The supervisor must have the power to veto or modify the particular decisions;
3. The mere potential for review is not enough, it must actually occur; and

4. The supervisor may not be an active market participant.

North Dakota Professional and Occupational Licensing Boards

North Dakota law provides for the licensure of certain occupations and professions. The primary method of licensing
individuals engaged in occupations and professions is by statutory licensing boards; however, some are licensed by
state agencies.

Most statutes regulating occupational and professional licensing boards are contained in NDCC Title 43, and most
of the occupations and professions licensed and regulated in Title 43 are health care and counseling related. Other
professions licensed under Title 43 include abstractors, accountants, architects, social workers, trade professions (such
as electricians and plumbers), and certain service industry workers (such as barbers and cosmetologists). Professions
regulated by licensing boards contained in other titles include teachers (Title 15) and attorneys (Title 27).

The membership of the occupational and professional licensing boards varies from board to board. The Governor
appoints most members of licensing boards in North Dakota. Requirements for board membership among the many
regulated occupations and professions include criteria such as age, residency, education, licensure in that regulated
profession or occupation, and membership in a particular professional organization.
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TESTIMONY AND COMMITTEE CONSIDERATIONS
In its study of the membership and state supervision of the state's occupational and professional licensing boards in
order to retain antitrust law immunity, the committee received testimony from the Attorney General's office and
representatives of licensing boards. The committee also received information from the National Conference of State
Legislatures.

Testimony from the Attorney General's office emphasized the primary question facing North Dakota as a result of
North Carolina Dental is whether the state provides enough active state supervision to ensure the occupational and
professional board members are protected by state action immunity. The Attorney General's office provided preliminary
insights to the committee following the issuance of North Carolina Dental in 2015. However, because substantially more
information has become available since 2015, the Attorney General's office noted it has refined its insights into the impact
of the decision.

The testimony indicated an overwhelming majority of licensing board actions and decisions never involve, invoke, or
violate federal antitrust laws. For example, the denial of a license to an applicant who fails to submit the materials required
for licensure does not expose a licensing board to antitrust liability. Only "unreasonable" restraints on trade give rise to
the antitrust liability. The Federal Trade Commission has issued guidance recognizing a licensing board that takes
disciplinary action affecting a single licensee generally is not going to be "unreasonable.”" It was emphasized very few
licensing board decisions ever raise antitrust issues.

According to the testimony, the initial reaction after North Carolina Dental was the belief that replacing a majority of
licensing board members with public members would solve the issue. Additional FTC guidance has dissuaded states
from this reaction for two reasons. First, the United States Supreme Court based its decision on the "controlling" number
of licensing board members, not a majority. Thus, even one market participant on the board could be the "controlling”
number if all public members look to the active market participant for advice that guides the board's decisions. Second,
there are benefits of having market participants who bring expertise from the profession to the regulatory board.

The testimony indicated North Dakota has several layers of active state supervision in place to limit a licensing board's
ability to carry out anticompetitive efforts:

1. State's attorneys provide active state supervision. With a few exceptions, licensing boards in North Dakota do
not have the authority to prosecute nonlicensees for practicing without a license. Instead, licensing boards must
rely on state's attorneys for prosecution. Only three North Dakota licensing boards have cease and desist
authority.

2. The Legislative Assembly provides active state supervision. While licensing boards can propose legislation, the
Legislative Assembly provides active state supervision when it passes laws. Furthermore, while licensing boards
can engage in rulemaking, the Legislative Assembly similarly has oversight of the rulemaking process.

3. The Governor provides active state supervision. Executive Order 2015-05 allows boards to obtain "review and
written approval from the Attorney General of all actions designed to enforce or implement regulatory policies
when such enforcement or implementation actions may have an anticompetitive effect upon the professional
market in question."

4. The Attorney General provides active state supervision in several ways, including:

a. Issuing opinions related to a licensing board's scope of practice or other legal issues. These opinions direct
the acts of government entities, until and unless a court determines otherwise. (NDCC § 54-12-01(19)).

b. Directing assistant attorneys general to provide licensing boards with legal advice that cautions boards
against taking any actions that may give rise to an antitrust claim. It was noted assistant attorneys general
have attended numerous trainings regarding the North Carolina Dental case, and the Attorney General's
office is developing training for all attorneys who advise regulatory boards so all are knowledgeable about
the implications of the case.

c. Overseeing any litigation a licensing board may seek to bring, and in doing so, refusing to initiate legal action
that would result in unreasonable restraint on trade. (NDCC § 54-12-02)

The testimony from the Attorney General's office also provided options for additional layers of protection the
Legislative Assembly may consider to ensure the appropriate level of state supervision exists. The testimony identified
two categories of persons that could bring claims of anticompetitive conduct against a licensing board--licensees and
nonlicensees.

Most licensing boards have statutory authority to take disciplinary action against a licensee. The licensee may agree
to the discipline, such as by signing a settlement agreement. The board and the licensee also may opt to have the matter
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heard before an administrative law judge (ALJ). The law provides at the conclusion of the administrative hearing, the
ALJ issues findings of fact and conclusions of law which may include proposed discipline. Boards, however, can decline
to follow the ALJ's proposed discipline. (NDCC § 28-32-39) The testimony of the Attorney General's office suggested
the state could increase active state supervision through the ALJ if the law was amended to grant the ALJ the authority
to decide what discipline is appropriate and to remove the board's authority to decline to follow that decision. It was noted
the increased authority would have little, if any, fiscal effect, because the Office of Administrative Hearings is conducting
hearings already on these matters and the change simply would give the ALJ more authority when arriving at a
conclusion. It also was suggested a more drastic modification of the administrative procedure would be to require all
licensing boards to go before the Office of Administrative Hearings to discipline a licensee, thus increasing active state
supervision for all boards.

Anti-competitive claims against boards also may be raised by nonlicensees, as was the case in North Carolina Dental.
As previously discussed, most, but not all, licensing boards in the state do not have jurisdiction over nonlicensees. If one
of those licensing boards observes activity it considers the unlicensed practice in the profession, that licensing board
refers the matter to the state's attorney, who in turn decides whether to pursue the matter. It was noted a statutory
change is not required to retain that substantial level of active state supervision for those licensing boards. If, however,
statutory changes were made to remove the jurisdiction of those several boards over nonlicensees, thus requiring all
decisions related to nonlicensees be referred to a state's attorney, all licensing boards in the state effectively would be
"actively supervised." It was suggested this option should be considered carefully as some boards, such as the State
Board of Pharmacy, may want to retain authority over unlicensed practice to allow the board to act quickly on matters of
public health and safety.

Testimony from a representative of the State Board of Pharmacy noted the board rarely issues cease and desist
orders; however, it is an important tool for the board to have if there is a specific threat to public health. The testimony
emphasized it was the Legislative Assembly that gave the board the authority to issue cease and desist orders.

Other testimony from representatives of licensing boards expressed concerns about some licensing boards that
exceed statutory authority by advocating for the profession rather than regulating it. The testimony emphasized the
advocacy role is best performed by the professional association representing the profession and not the regulatory board.
The committee was encouraged to review the state's occupational and professional licensing laws in NDCC Title 43 to
clarify the board's function is to regulate, not advocate. The testimony also citied violations of open meetings and open
records laws and the administrative rule process as reasons why more active state supervision is necessary.

The committee received information from the National Conference of State Legislatures regarding state occupational
licensing policies and trends. The information indicated states must find the balance between the autonomy of licensing
boards to regulate their industry and state supervisory authority over licensing board decisions. The information indicated
to comply with North Carolina Dental, some states have reorganized occupational licensing boards to have fewer current
professionals as members or have established stricter oversight authority within a designated state agency. Other states
have sought to create a legal cause of action for potential licensees to bring cases against licensing boards believed to
be acting in an anticompetitive manner and against the public interest.

The committee also received information the United States Department of Labor, as part of the department's ongoing
efforts to encourage occupational licensing reform, awarded a $450,000 grant to Job Service North Dakota to assist the
state in reviewing and streamlining its occupational licensing rules.

Committee members agreed while there is little evidence of antitrust activities by occupational and professional
licensing boards in North Dakota, the ruling in North Carolina Dental serves as a reminder to the state's boards not to
take actions that might trigger antitrust concerns. It was suggested to prevent a situation similar to what happened in
North Carolina, North Dakota may want to consider requiring the Attorney General to review all board-issued cease and
desist orders. The consensus of the committee was major statutory and procedural changes as the result of North
Carolina Dental are not necessary.

Conclusion

The committee makes no recommendations as a result of its study of the membership and state supervision of the
state's occupational and professional licensing boards in order to retain antitrust law immunity.
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TABLE A

Statistical Summary of Rulemaking

January 2017 Through October 2018 - Sup

lements 363 Through 370

Supplement
Title No. Agency Amend [ Create | Supersede | Repeal | Special | Reserved | Total
3 368 - Apr 18 | Accountancy, Board of 24 0 0 0 0 0 24
4 363 -Jan 17 | Management and Budget, Office of 1 0 0 0 0 0 1
10 367 - Jan 18 | Attorney General 9 4 0 4 0 0 17
370 - Oct 18 17 0 0 0 0 0 17
11 368 - Apr 18 | Audiology and Speech-Language Pathology, Board 5 1 0 0 0 0 6
of Examiners on
17 363 -Jan 17 | Chiropractic Examiners, Board of 7 2 0 0 0 0 9
364 - Apr 17 1 0 0 0 0 0 1
20 365 - Jul 17 State Board of Dental Examiners 15 2 0 0 0 0 17
24 364 - Apr 17 | State Electrical Board 0 0 0 22 0 0 22
24.1 364 - Apr 17 | State Electrical Board 0 34 0 0 0 163 197
367 - Jan 18 3 0 0 0 0 0 3
25 370 - Oct 18 | State Board of Funeral Service 2 0 0 0 0 0 2
30 366 - Oct 17 | Game and Fish Department 3 5 0 16 0 0 24
367 - Jan 18 13 0 0 0 0 0 13
32 363 -Jan 17 [ Cosmetology, Board of 43 0 0 0 0 0 43
33 365 - Jul 17 State Department of Health 1 1 0 0 0 0 2
367 - Jan 18 15 2 0 226 0 0 243
368 - Apr 18 52 55 0 0 0 0| 107
370 - Oct 18 39 2 0 1 0 0 42
33.1 370 - Oct 18 | Environmental Quality, Department of 0 1238 0 0 0 1054 | 2292
42 367 -Jan 18 | Indian Scholarships, Board for 10 0 0 2 0 0 12
43 363 -Jan 17 | Industrial Commission 5 1 0 0 0 0 6
368 - Apr 18 25 1 0 4 0 0 30
45 364 - Apr 17 | Insurance, Commissioner of 23 4 0 0 0 0 27
49 363 -Jan 17 | Massage, Board of 14 0 0 2 0 0 16
368 - Apr 18 5 0 0 0 0 0 5
50 367 - Jan 18 | North Dakota Board of Medicine 1 2 0 0 0 0 3
368 - Apr 18 0 1 0 0 0 0 1
55 363 - Jan 17 | Nursing Home Administrators, Board of Examiners 12 0 0 0 0 0 12
for
61 364 - Apr 17 | State Board of Pharmacy 1 0 0 0 0 0 1
365 - Jul 17 2 1 0 0 0 0 3
366 - Oct 17 0 1 0 0 0 0 1
67 363 -Jan 17 | Public Instruction, Superintendent of 1 1 0 32 0 0 34
367 - Jan 18 6 15 0 21 0 0 42
67.1 [ 368 - Apr18 | Education Standards and Practices Board 13 0 0 2 0 0 15
69 365 - Jul 17 | Public Service Commission 11 0 0 0 0 0 11
366 - Oct 17 6 0 0 0 0 0 6
69.5 [ 363-Jan 17 | Racing Commission, North Dakota 2 0 0 0 0 0 2
365 - Jul 17 0 1 0 0 0 0 1
368 - Apr 18 7 0 0 0 0 0 7
370 - Oct 18 2 0 0 0 0 0 2
75 363 -Jan 17 | Department of Human Services 12 0 0 3 0 0 15
367 - Jan 18 6 0 0 1 0 0 7
368 - Apr 18 164 21 0 43 0 0| 228
370 - Oct 18 2 0 0 12 0 0 14
89 368 - Apr 18 | State Water Commission 6 0 0 0 0 0 6
92 365-Jul 17 | Workforce Safety and Insurance 11 2 0 0 0 0 13
367 - Jan 18 6 3 0 0 0 0 9
94 363 - Jan 17 | Corrections and Rehabilitation, Department of 0 23 0 0 0 0 23
96 365 - Jul 17 Board of Clinical Laboratory Practice 9 0 0 0 0 0 9
101 367 -Jan 18 | Real Estate Appraiser Qualifications and Ethics 0 18 0 0 0 0 18
Board
109 370 - Oct 18 | Peace Officer Standards and Training Board 1 1 0 0 0 0 2
111 367 -Jan 18 | Marriage and Family Therapy Licensure Board 12 0 0 0 0 0 12
112 365 - Jul 17 Integrative Health Care 4 23 0 0 0 0 27
114 368 - Apr 18 | Medical Imaging and Radiation Therapy Board 0 34 0 0 0 0 34
Total 630 1497 0 391 0 1216 | 3736
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AGRICULTURE COMMITTEE

The Agriculture Committee was assigned four studies.

e Section 20 of House Bill No. 1126 (2017) directed a study of the practices and procedures with the potential to
increase consistency and reduce variability in the sampling and testing of grains for deoxynivalenol
(DON/vomitoxin), falling numbers, and protein.

e Section 3 of House Bill No. 1390 (2017) directed a study to review and monitor the nutrient management plan
developed by the State Department of Health.

e Section 14 of Senate Bill No. 2020 (2017) directed a study of the State Soil Conservation Committee. The study
directive required a review of the duties, responsibilities, and related costs and efficiencies of the committee and
related North Dakota State University (NDSU) Extension Service staff, the needs of the soil conservation districts,
and the necessity to continue the State Soil Conservation Committee.

e Section 1 of Senate Bill No. 2245 (2017) directed a study of the desirability and feasibility of creating a state
wetlands bank. The study directive required consultation with stakeholders to examine land parcels under the
control and management of the state, which are suitable for wetlands mitigation.

The committee was directed to receive a report from the Advisory Committee on Sustainable Agriculture on the status
of the committee's activities. The committee also was directed to receive a report from the State Board of Agricultural
Research and Education on its annual evaluation of research activities and expenditures.

Committee members were Representatives Dennis Johnson (Chairman), Kathy Hogan, Michael Howe, Craig A.
Johnson, Dwight Kiefert, Kathy Skroch and Senators Bill L. Bowman, Jim Dotzenrod, Joan Heckaman, Larry Luick, and
Janne Myrdal.

The committee submitted this report to the Legislative Management at the biennial meeting of the Legislative
Management in November 2018. The Legislative Management accepted the report for submission to the
66™M Legislative Assembly.

DON/VOMITOXIN, FALLING NUMBERS, AND PROTEIN
Section 20 of House Bill No. 1126 (2017) directed a study of the practices and procedures with the potential to
increase consistency and reduce variability in the sampling and testing of grains for deoxynivalenol (DON/vomitoxin),
falling numbers, and protein.

The study was proposed to address the misunderstanding regarding the differences between the inspection of grain
and the inspection of grain licensees, who governs the testing of grain, the standards for grain testing, and the practices
and procedures dictating the resolution of disputes involving the testing of grain samples. Testimony in support of the
study detailed the complexity and variability of testing equipment and how that may impact a grain testing sample.
Concerns were expressed that the Federal Grain Inspection Service (FGIS) may not be training grain elevator operators
adequately in the proper procedures for grain testing, which may result in variance within a sample among multiple
elevators.

Background

According to the NDSU Extension Service, vomitoxin is a mycotoxin produced in wheat and barley grain infected by
fusarium head blight or scab. Fusarium head blight may infect grain heads when wet weather occurs during the flowering
and grain filling stages of plant development. Mycotoxins are toxic products of fungal metabolism, which occur in a wide
variety of substances, including animal feed and human food. Mycotoxins can cause human health problems and
economic losses in livestock due to feed refusal and poor weight gain. The United States Food and Drug Administration
has established vomitoxin advisory levels to provide safe food and feed. Human food products are restricted to one part
per million of vomitoxin in finished products.

Issues surrounding vomitoxin arose in the 1980s and 1990s, and the economic impact of vomitoxin on the production
levels of grains has been substantial for the state. Vomitoxin affects everyone from the producers to the grain elevators
to the end users. The world market sets certain health standards and part of the reason the standard for vomitoxin is so
high is because that is what the world market demands. Fifty percent of North Dakota wheat is sold overseas.

Federal Guidelines

The United States Grain Standards Act was passed by Congress in 1916, and the standards for grains have been
revised and amended multiple times since 1916. Under the Act, the Secretary of Agriculture of the United States has the
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authority to investigate the weighing, handling, and grading of grain and to establish standards of kind, class, quality,
and condition of grain. The secretary also may establish standards and procedures for accurate weighing of grains and
safeguards over equipment calibration and maintenance for grain shipped in interstate or foreign commerce. The
secretary may delegate responsibility for these duties to competent employees of an official agency or state agency. The
administrator of the United States Department of Agriculture’'s (USDA) Grain Inspection, Packers and Stockyards
Administration (GIPSA) has been delegated authority from the Secretary of Agriculture to administer the United States
Grain Standards Act and to establish policies, guidelines, and regulations by which FGIS is to carry out the Grain
Standards Act.

The Federal Grain Inspection Service is authorized to test wheat for protein, and governs and approves the equipment
for bond tests, protein tests, moisture tests, and weighing for any grain being shipped out of state. Any dispute involving
an official grain grade is resolved by the federal inspection process through a laboratory in Kansas City, Missouri, and
grain grading is conducted by an official grain inspection agency appointed by FGIS. The United States Department of
Agriculture does not require domestic or export shipments to be tested for vomitoxin, but GIPSA provides voluntary
vomitoxin testing services locally at various field locations.

North Dakota Laws

Under North Dakota Century Code Section 60-02-03, the Public Service Commission has the authority to oversee
the public warehouses of the state, including the handling, weighing, and storing of grain. A public warehouse includes
any elevator, mill, warehouse, or grain warehouse. Under Section 60-02-04, the Public Service Commission may employ
a federal licensed inspector to carry out the commission's oversight duties. Section 60-02-05 provides a procedure for
resolving disputes relating to grain delivered to a public warehouse and which relate to grain grading, dockage, vomitoxin
level, moisture content, or protein content. The sample grain involved in any dispute must be sealed in a proper container
forwarded to be inspected by a federal licensed inspector or mutually agreed upon third party. The person requesting
the inspection pays the cost of the test. The grain inspector determines the quality of the grain based on the inspection
rules and grades adopted by the United States Secretary of Agriculture.

Chapter 60-02.1 addresses grain buyers. Under Section 60-02.1-03, the Public Service Commission has the authority
to oversee grain buyers in the state. Under Section 60-02.1-04, the commission may employ a federal licensed inspector
to carry out the commission's oversight duties. Section 60-02.1-05 provides a procedure for resolving disputes relating
to grain grading, dockage, vomitoxin level, moisture content, or protein content. The sample grain involved in any dispute
must be forwarded to be inspected by a federal licensed inspector or mutually agreed upon third party.

Previous Study

The 1993-94 interim Agriculture Committee studied systems used in the testing of wheat protein and how the
consistent protein testing of wheat can be encouraged. The final report of that committee indicated, under rules adopted
by FGIS, all official protein analyses must be performed in accordance with the procedures prescribed by the service
and must be performed by authorized or licensed employees of the service at delegated or designated agencies. The
report stated in an effort to measure larger samples and reduce human error, FGIS required official tests to be done
while using whole grain analyzers. Testimony indicated grain testing is more of an art than a science and sampling errors
may occur for a variety of reasons, including human error, improperly calibrated or used testing equipment, and failure
to follow proper sampling methods, or if grain buyers do not use the testing procedures outlined by FGIS. The committee
recommended a concurrent resolution urging FGIS to disseminate useful information about technological and regulatory
changes affecting the grading of wheat and encourage the use of contractual provisions that require the acceptance of
first official grades as the price and quality determinants at destination ports.

Testimony and Committee Considerations
The committee received information from a representative of FGIS regarding the practices and procedures of
vomitoxin testing. The Federal Grain Inspection Service's mission is to facilitate the marketing of grain, oilseeds, and
related agricultural commaodities. The Federal Grain Inspection Service carries out its mission by establishing standards
for grain quality assessments, regulating grain handling practices, and managing a network of federal, state, and private
laboratories that provide official grain inspection and weighing services. The occurrence and concentration levels of
DON/vomitoxin are directly related to the weather conditions during key stages of crop development. It is not possible to
eliminate the occurrence of vomitoxin in cereal grain crops through agronomic practices and it occurs in some geographic

locations at significant levels nearly every crop year, especially in wheat and barley.

According to the information, FGIS provides official testing services for vomitoxin for both domestic and export grain
lots using rapid testing methods at grain receiving sites throughout the United States. The United States Grain Standards
Act mandates the inspection of all export grain lots by FGIS, or with FGIS oversight, with few exceptions. Official testing
for vomitoxin is not mandatory and is performed upon request of the buyer or seller of the grain. However, testing often
is requested since contracts between buyers and sellers often contain vomitoxin maximum level specifications.
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Vomitoxin is regulated internationally, and countries that import United States grain have implemented regulations
with maximum levels from 1.1 to 2.0 parts per million for unprocessed cereal grains. Some export contracts between
buyers and sellers of wheat contain maximum level specifications for vomitoxin as low as 0.8 parts per million.

All grain inspection procedures have variability associated with the measurement result, which is caused by random
variation in factors that cannot be completely controlled. There are two reasons why this variation is larger for mycotoxins,
including vomitoxin, than for some other grain quality factors. First, a single wheat kernel can have vomitoxin
concentration levels of 200 parts per million or higher and other kernels may contain a level near zero. Heterogeneity in
the sample adds variability because sampling procedures will sometimes include this high-level kernel and other times
it will not. Second, the variability in chemical analyses such as those for vomitoxin is higher because of the extremely
low concentration levels. Vomitoxin concentrations of interest are in the parts per million range, whereas other quality
factors are in the parts per hundred range or higher.

According to the testimony, official FGIS procedures for the sampling and testing of grain lots for vomitoxin have been
optimized to minimize the overall variability that occurs, without making the test too expensive. The main procedures
affecting the variability are those used to sample the lot, those used to prepare the sample for analysis, and the
procedures involved in the final chemical analysis. Official FGIS service providers are required to use FGIS sampling
and subsampling procedures, to use FGIS-approved rapid test kits, to provide trained and licensed technicians, and to
participate in FGIS quality assurance programs. Unofficial testing is performed at country elevators due to the need to
provide extremely rapid testing during harvest when trucks are lined up to deliver grain loads, which can lead to much
larger variability and inaccurate assessments of the truck lot concentration.

The Federal Grain Inspection Service testing procedures are designed to minimize variation in vomitoxin results.
Overall variability includes contributions from sampling, sample preparation, and analysis steps. A smaller test sample
size increases overall testing variability. A 95 percent probability range of 0.68 to 1.3 parts per million is a 50 percent
variation.

The Federal Grain Inspection Service does not have any authority or control over testing by grain elevators. The
Federal Grain Inspection Service requires test kit manufacturers to comply with FGIS recommended grain sample sizes
to participate in the program and be certified as an FGIS test kit. Variance can increase exponentially if elevators are
using different testing procedures. Multiple tests would reduce variation. However, multiple tests cost both time and
money, and during harvest season, many producers and elevators do not want to spend additional money or take the
extra time to run multiple tests. The Federal Grain Inspection Service procedures require testing equipment be cleaned
between tests to ensure a sample has not been contaminated by a previous test sample.

The committee received information from representatives of NDSU regarding grain breeding, genetics research, and
the development of vomitoxin and protein resistant grains. Before 1993, little was known about breeding vomitoxin and
fusarium head blight resistant strains of grain or controlling the related issues with fungicides. Vomitoxin testing methods
are accurate, but there are many opportunities for sampling errors, variance, and standard deviations during the testing
process, which can lead to a wide range of outcomes.

According to the testimony, it is easier to remove and clean infected wheat grains if the infection is detected early,
and more difficult if the infection is detected later. Barley is less prone to visible symptoms of fusarium head blight and
vomitoxin. The infection can continue to grow during malting and be transferred to beer. Fusarium can continue to grow
and produce vomitoxin even after harvest and the grain being placed in storage. There is no immunity to fusarium head
blight and vomitoxin because it has complex genetic traits. Identifying resistant breeding lines takes time to research,
cross breed, and requires extensive disease screening nurseries. The testimony indicated some progress has been
made in developing moderately resistant wheat and barley varieties since the late 1990s and early 2000s. Research has
shown fungicide understanding and application timing windows are improving and researchers are gaining more control
in suppressing fusarium and vomitoxin. New fungicides are being developed and likely will be available in 2019 or 2020.

The committee received information from a representative of the North Dakota Grain Dealers Association regarding
methods to improve consistency and reduce variability in vomitoxin testing. The challenge of the grain industry is to
move commodities from areas of surplus to areas of deficit, while providing for quality, regulatory compliance, safety,
and cost efficiency. Moving commaodities is done in bulk, and the loads are comingled with the grain of many producers.
According to the testimony, it is impossible to keep the varieties of grain completely separate because grain comes from
multiple farms and comingled at the elevator. The grain is moved to a regional terminal where it can be comingled again.
Finally, grain from multiple regional terminals is moved to an export terminal to be shipped overseas, where it is
comingled yet again. The testimony noted one of the issues in improving consistency and reducing variability is that
different segments of the supply chain have different definitions and standards of quality. There also are inconsistencies
between domestic and international grain graders. Grain quality can deteriorate during shipping or while being stored in
an elevator.
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The committee received information from a representative of the North Dakota Wheat Commission regarding
methods to improve consistency and reduce variability in vomitoxin testing. Some producers are being pushed out of
the market due to the increasingly high standards in quality from foreign buyers despite the safe consumption levels
being lower, which leads to varying levels of price discounts and acceptance rates by grain handlers and millers as
vomitoxin levels increase. Entire trainloads and overseas shipments of grain have been rejected due to the levels of
vomitoxin in the sample test once the shipment arrives at its destination despite being below the threshold when tested
before shipping. This leads to significant economic losses to the producers and elevators.

The committee received information from a representative of the North Dakota Grain Growers Association regarding
practices and procedures involved in the testing of vomitoxin and methods to improve consistency and reduce variability
in vomitoxin testing.

The committee received information from a representative of the North Dakota Department of Agriculture regarding
concerns associated with the testing, variability, consistency, falling numbers, and protein of grains associated with
vomitoxin. The testimony noted, in 2016, numerous producers were frustrated with growing grain testing inconsistencies
that cost time and money. There have been reports of producers taking the same grain sample to multiple elevator
locations for testing and receiving wildly different results. As a result, it was suggested distrust in the system is growing.
According to the testimony, all grain elevators in the state have a level of inconsistency when it comes to the testing of
grains, but there are several that seem to have more issues than others, which may suggest human error as the main
culprit.

The committee received information from a representative of the Public Service Commission regarding the state's
role in the testing and regulation of vomitoxin and the interaction between state and federal laws regarding vomitoxin
and the enforcement of those laws. The commission's role in the grain dispute resolution under Sections 60-02-05 and
60-02-05.1 is a requirement to produce and distribute the notice outlining the dispute resolution process which licensees
must post in their facilities. The commission's grain warehouse inspectors verify the notice is posted when at the facility
for an inspection.

The Public Service Commission is charged with overseeing the licensing and bonding of grain warehouses, facility-
based grain buyers, and roving grain buyers. The commission employs 1.75 full-time equivalent (FTE) licensing
inspectors who ensure licensees are adhering to generally accepted business practices, are adequately bonded, and
have sufficient grain inventories on hand to cover the licensee's cash and grain storage obligations. Additionally, the
licensing inspectors inspect for compliance to state laws and administrative rules. Inspectors also assist in complaint
investigation and resolution, insolvency processes, and other duties.

Sections 60-02-27 and 60-02.1-19 established the standard that all warehouses and grain buyers are required to
purchase grain in accordance with the federal standards with the exception of dry edible beans. Grain may be purchased
utilizing nonfederal standards if the standards are agreed to in writing by the warehouseman and the owner of the grain.
The commission may prohibit the use of nonfederal standards only after a hearing. Warehouses handling dry edible
beans are required to file a policy with the commission outlining purchasing, handling, storing, and delivering beans. The
only state grading criteria required by state law is that the dockage must be removed before testing under Sections
60-02-28 and 60-02.1-20.

Conclusion
The committee generally agreed while vomitoxin, protein, and falling numbers are issues that plague producers and
elevators, there is little that can be done legislatively because much of the grain quality standards are dictated at the
federal level and by international importers that buy North Dakota grain on the world market. The committee recognized
additional research and funding dedicated to improving grain testing methodology, technology, knowledge of safe
consumption levels of vomitoxin, fungicides, and breeds of grain resistant to vomitoxin and other blights is necessary.

The committee makes no recommendation regarding its study of the practices and procedures with the potential to
increase consistency and reduce variability in the sampling and testing of grains for deoxynivalenol (DON/vomitoxin),
falling numbers, and protein.

NUTRIENT MANAGEMENT PLANS DEVELOPED BY THE STATE DEPARTMENT OF HEALTH
Section 3 of House Bill No. 1390 (2017) directed a study to review and monitor the nutrient management plan
developed by the State Department of Health.

Background
According to the National Oceanic and Atmospheric Administration of the United States Department of Commerce,
nutrient pollution is the process by which too many nutrients, mainly nitrogen and phosphorus, are added to bodies of
water and act like fertilizers to cause excessive growth of algae in a process called eutrophication. An excessive amount
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of algae in a body of water can lead to the death of many indigenous species of animals within the body of water due to
a reduced level of oxygen. Human activities often are a direct contributing factor to the amount of nutrients introduced
into a body of water.

According to the United States Environmental Protection Agency (EPA), the primary sources of nutrient pollution are
agricultural uses, including animal manure, excess crop fertilizer, and soil erosion; storm water that carries pollutants
from rooftops, sidewalks, and roads into local waterways; wastewater from sewer and septic systems; fossil fuels that
increase the amount of pollutants in the air and water; and pollutants from domestic uses, including home fertilizer, pet
waste, soaps, and detergents. Nutrient pollution is an issue in streams, rivers, lakes, bays, and coastal waters of the
United States.

Federal Law

Control of nutrient pollution is a requirement of the federal Clean Water Act. The Clean Water Act establishes the
structure for regulating the discharge of pollutants into the waters of the United States and regulating quality standards
for surface waters. The basis for the Clean Water Act was enacted in 1948, but was reorganized and expanded in 1972
with the "Clean Water Act" becoming the common name. The Clean Water Act made it unlawful to discharge pollutants
from a point source into navigable waters unless a permit was obtained through the National Pollutant Discharge
Elimination System. The Environmental Protection Agency regulates discharges of pollutants from municipal and
industrial wastewater treatment plants and sewer collection systems and storm water discharges from industrial facilities
and municipalities.

Standards Utilized by Other States

In 1997, the Mississippi River/Gulf of Mexico Watershed Nutrient Task Force, commonly known as the Hypoxia Task
Force, was created to address the growing problem of pollution in the Gulf of Mexico caused by excess nitrogen and
phosphorous. The 12 member states of the task force are lowa, Mississippi, Minnesota, Louisiana, Missouri, Indiana,
lllinois, Wisconsin, Kentucky, Tennessee, Arkansas, and Ohio. The task force works to provide executive-level direction
and support in coordinating the actions of the participating members working on nutrient management within the
watershed pursuant to the most recent action plan created in 2008.

The 2008 action plan lays out a number of guiding principles. The principles encourage actions that are voluntary,
incentive-based, practical, and cost-effective; utilize existing programs, including existing state and federal regulatory
mechanisms; follow adaptive management; identify additional funding needs and sources during the annual agency
budget processes; identify opportunities for, and potential barriers to, innovative and market-based solutions; and provide
measurable outcomes as outlined in the 3 goals and 11 actions of the plan. The goals of the plan are to reduce the
average area extent of the Gulf of Mexico hypoxic zone to less than 5,000 square miles; to restore and protect the waters
of the 31 states and tribal lands within the Mississippi/Atchafalaya River Basin through implementation of nutrient and
sediment reduction actions; and to improve the communities and economic conditions across the basin through improved
land management and a cooperative, incentive-based approach.

Montana, South Dakota, lowa, and Minnesota have taken action to propose and implement nutrient reduction
strategies or nutrient management plans in surface waters that impact agricultural, municipal, recreational, and industrial
uses.

North Dakota

The State Department of Health has adopted rules for water quality standards that are effective for Clean Water Act
purposes pursuant to Chapter 61-28 regarding the control, prevention, and abatement of pollution of surface waters and
Chapter 23-33 regarding ground water protection. The department will continue to administer both chapters until the
transfer of that authority to the newly created Department of Environmental Quality is complete. The rules regarding the
control, prevention, and abatement of pollution of surface waters are located in North Dakota Administrative Code Article
33-16. The rules establish procedures governing the discharge of pollutants into the waters of the state as required as
a condition precedent to the state's participation in the National Pollutant Discharge Elimination System under the Clean
Water Act and the pretreatment of wastewater. The rules also provide a system for classifying waters of the state,
standards of water quality, and permit procedures for animal feeding operations.

In 2012, the State Department of Health, in collaboration with other agencies and stakeholder sectors, including
industry and agriculture, began developing a state nutrient reduction strategy to reduce the amount of nutrients in the
surface waters of the state. There are two divisions within the State Department of Health that develop nutrient
management plans. The Division of Waste Management develops nutrient management plans for agricultural
processors, such as those that process potatoes and sugar beets, and the Division of Water Quality develops nutrient
management plans for confined animal feeding operations.

34



Testimony and Committee Considerations
The committee received information from a representative of the State Department of Health, Division of Water
Quality, regarding the nutrient management plans developed by the department for agricultural processors and confined
animal feeding operations. The purpose of the nutrient management plans is to develop and implement efficient and
cost-effective approaches to reduce the delivery of nutrients. The oversight of nutrients from agricultural processors and
confined animal feeding operations includes asking entities to prepare nutrient management plans to detail how the
entities will utilize nutrient-rich materials in a beneficial manner on the land. The department tests the nutrient content of
the material being applied, the nutrient content of the soil, and appropriate methods of application. The department also
looks at the sources of nutrients into a body of water to determine the percentage of nutrients the body of water can
sustain from both point and nonpoint sources. The department currently is working on a nutrient reduction strategy for
the state that will include education and outreach to ensure collaboration between the state, the federal government,

and stakeholders to maintain safe water for use by people, agriculture, and livestock.

Conclusion
The committee makes no recommendation regarding its study of nutrient management plans developed by the State
Department of Health.

NORTH DAKOTA STATE SOIL CONSERVATION COMMITTEE
Section 14 of Senate Bill No. 2020 (2017) directed a study of the State Soil Conservation Committee. The study
directive required a review of the duties, responsibilities, and related costs and efficiencies of the committee and related
NDSU Extension Service staff, the needs of the soil conservation districts, and the necessity to continue the State Soil
Conservation Committee.

Testimony in support of the study expressed concerns that the State Soil Conservation Committee requires too much
funding to administer continually shrinking grants to the various soil conservation districts to justify the committee's
continued existence. Concern also was expressed that it costs approximately $250,000 to disburse $1 million in grants
and that the soil conservation districts can utilize the North Dakota outdoor heritage fund for grant money and no longer
need to rely on the committee. It was suggested soil conservation activities could be moved from the NDSU Extension
Service to the North Dakota Association of Soil Conservation Districts where there is greater support and staff, or the
work could be completed by other existing entities, and the State Soil Conservation Committee could be eliminated.

Background

Federal Soil Conservation Efforts

According to the USDA's Natural Resources Conservation Service (NRCS), the NRCS has been working with
landowners, state and local governments, and other federal agencies to maintain healthy and productive working land
since 1935. In 1935, Congress passed Public Law 74-46 (the Soil Conservation Act) which directed the Secretary of
Agriculture to establish the Soil Conservation Service as a permanent agency in USDA. The agency was created to
prevent the "wastage of soil and moisture resources on farm, grazing, and forest lands" after observing how the threat
of soil erosion by water and wind reduced the ability of the land to sustain agricultural productivity during the dust bowl
conditions of the early 1930s. The agency worked to advance scientific understanding of erosion processes, develop
effective conservation practices, and extend conservation assistance to farmers. The agency accomplished this by
organizing soil conservation districts to lead the conservation efforts at the local level. There are over 3,000 conservation
districts in the country. The United States Department of Agriculture drafted the Standard State Soil Conservation District
Laws, which was sent to all state governors. In 1936, the agency assumed responsibility for performing surveys and
devising flood control plans for watersheds under Public Law 74-738 (the Flood Control Act). In 1938, the agency was
made responsible for administering the USDA's drainage and irrigation assistance programs, the snow survey and water
supply forecasting program, the water facilities program, the land utilization program, and the farm forestry program.
These programs made the agency the lead lands conservation agency. The name of the agency officially changed to
the Natural Resources Conservation Service in 1994.

North Dakota

In response to the Federal Soil Conservation Act, the 1937 Legislative Assembly adopted Chapter 4-22 regarding
soil conservation districts to provide for the conservation of the soil and soil resources of the state and to prevent soil
erosion. During the 2017 legislative session, as part of the ongoing agricultural rewrite project, Chapter 4-22 was
repealed and the contents of the chapter were moved into the newly created Chapter 4.1-20. Among the duties of the
State Soil Conservation Committee under Section 4.1-20-05, the committee is responsible for assisting local soil
conservation districts in carrying out local conservation districts powers and programs. In addition, that section delegates
the committee the authority to distribute money appropriated by the Legislative Assembly for grants to soil conservation
districts. For the 2017-19 biennium, the State Soil Conservation Committee received a general fund appropriation of
$1,091,520 for soil district conservation grants.
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Testimony and Committee Considerations

The committee received information from a representative of the State Soil Conservation Committee regarding the
duties, responsibilities, costs, efficiencies, and needs of the committee. The North Dakota State University Extension
Service is directed under Section 4.1-20-06 to assist the committee in performing the committee's duties under Chapter
4.1-20, within the limits of legislative appropriations. One of the primary responsibilities of the committee is to distribute
Soil Conservation District Assistance Program funds allocated by the Legislative Assembly biennially, and to assist soil
conservation district supervisors in carrying out the soil conservation programs. The funds are awarded on a competitive
basis to the soil conservation districts in the state, taking into consideration discrepancies in county mill levies and
property valuations. The district assistance programs promote soil, water, and plant health to create resilient sustainable
landscapes by emphasizing conservation practices that maintain adequate vegetative cover or residue to protect lands
from wind and water erosion. District staff is funded by the grants and work with the Extension Service, NRCS, and other
agencies to promote conservation practices and information. The money allocated by the committee to local conservation
districts through the assistance programs goes toward paying the salaries of district employees. The money is not used
to fund conservation projects. During the 2017-19 biennium, a soil conservation district may apply for up to $40,000 of
funding through the program. The committee works directly with the soil conservation program coordinator of the
Extension Service to administer soil conservation laws, agency budgets, surface mining reports, the district assistance
program, and other laws and programs.

The committee received numerous letters from soil conservation districts around the state in support of the ongoing
efforts of the State Soil Conservation Committee.

The committee received information from a representative of the NDSU Extension Service regarding the role of the
Extension Service in relation to the State Soil Conservation Committee. The Extension Service helps educate the public
in science-based fields, and is in a supporting role regarding soil conservation. The Extension Service assists the State
Soil Conservation Committee by organizing meetings, publishing notices and meeting minutes, managing the operating
budget, maintaining a committee website, and providing staff and support for the benefit of the committee and the local
conservation districts. The Extension Service also manages the conservation committee's budget, because the budget
has been included in the Extension Service's budget since 1997. The committee had its own budget and staff, but that
was eliminated in 1997 in a cost-saving and efficiency effort.

The North Dakota State University Extension Service currently has 1.6 FTE positions allocated in support of the State
Soil Conservation Committee consisting of a full-time program specialist, a part-time administrative assistant, and a part-
time extension agent. The salaries and benefits of the positions was $257,623 last biennium. The operating expenses
for the committee have varied between $7,500 and $14,000 per biennium since 2007 for travel, and the rental of meeting
facilities. Operating expenses incurred by the Extension Service in assistance of the committee relate to employee travel
costs, office rent, computer equipment, information technology support, and office supplies. There is not a formal
agreement between the State Soil Conservation Committee and the Extension Service, but a working relationship has
evolved as necessary. Any work done by the Extension Service on behalf of the committee is billed to the internal line
item of the committee in the Extension Service budget. According to the testimony, the amount of overhead expenses
likely would be the same regardless of whether the grant disbursements were $1 million or $5 million per biennium. The
operation is funded at a minimal amount and it would be difficult to reduce further as the committee has no staff of its
own. Ongoing efforts are underway between the State Soil Conservation Committee and the Extension Service to enter
a memorandum of understanding to clarify the roles of each entity in the pursuit of conservation efforts. An amendment
was suggested to Section 4.1-20-19 to make ongoing training for soil conservation district supervisors mandatory.

A representative of the North Dakota Department of Agriculture testified state funding is critical to support the State
Soil Conservation Committee and local districts, and loss of financial assistance would severely diminish the ability of
local districts to fulfill conservation duties.

The committee received information from a representative of the North Dakota Association of Soil Conservation
Districts regarding the structure, duties, and responsibilities of the association, the association's relationships with the
local districts, and the programs and services the districts offer. The association is a nonprofit corporation that promotes
the welfare of the local conservation districts, which are political subdivisions, and the people employed by the districts.
The association facilitates sharing and cooperation among the local districts, and at the national level where districts and
associations join to discuss issues and affect wise use of soil and water. The association also represents the districts in
relationships with the State Soil Conservation Committee and other state and federal agencies. Local conservation
districts rely on mill levy funds to support conservation efforts, but the mill levy amounts fall short. Approximately
60 employees of local conservation districts rely on mill levy funds and funding through the assistance program for
continued employment. According to the testimony, without the employees at the local level, the local districts would be
unable to function. There are approximately 116 total district employees in the state. There are 54 FTE positions, one
for each conservation district in the state.
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The committee received information from a representative of the Game and Fish Department regarding the role of
the department in soil conservation efforts and the department's relationship with the State Soil Conservation Committee.
According to the testimony, the department has a long history of working with the committee on conservation efforts
such as tree planting and entering contracts with local districts to provide cost-sharing for conservation projects. It was
noted outdoor heritage fund grants have been issued in the past, but those funds are authorized for the funding of
projects. It also was noted the advisory board of the outdoor heritage fund has not been receptive to funding staffing
needs of local conservation districts, and funding those needs would require a statutory change.

The committee received information from a representative of NRCS regarding the conservation efforts among various
states. A memorandum of understanding exists among the Association of Soil Conservation Districts, the Resource
Conservation & Development Association, the State Soil Conservation Committee, the Conservation District Employees
Association, and NRCS. These entities represent the five core partnerships in the state regarding soil conservation. The
memorandum of understanding is modeled in all 50 states. It was noted the State Soil Conservation Committee is the
link between all state and federal associations and agencies. According to the testimony, the State Soil Conservation
Committee gives guidance on how best to utilize state and federal dollars for conservation efforts.

During the course of the study, the committee considered a bill to amend Section 4.1-20-19. The bill draft would
require an individual elected or appointed as a soil conservation district supervisor to receive annual training as
determined by the State Soil Conservation Committee. Current law does not require a supervisor to undergo any
additional training once the supervisor completes the initial training session. The bill received support from the NDSU
Extension Service and other interested parties, who contended annual training helps increase the knowledge and skills
of district supervisors.

Conclusion
The committee recommends House Bill No. 1026 to require ongoing training for soil conservation district supervisors.

CREATING A STATE WETLANDS BANK
Section 1 of Senate Bill No. 2245 (2017) directed a study of the desirability and feasibility of creating a state wetlands
bank. The study directive required consultation with stakeholders to examine land parcels under the control and
management of the state, which are suitable for wetlands mitigation.

As introduced, Senate Bill No. 2245 would have required the Game and Fish Department to identify land parcels that
may qualify for use as wetland mitigation on lands under the jurisdiction, management, or control of either the Game and
Fish Department or the Department of Trust Lands, and submit the list to the Agriculture Commissioner. The bill would
not have created a wetlands bank, but rather only would have identified land parcels under the control of various state
agencies which may be suitable for wetlands mitigation. The bill was amended to include NRCS and the Army Corps of
Engineers in the consultation process. The amendment also included consideration of lands remediated by the
Department of Mineral Resources through the abandoned oil and gas well plugging and site reclamation fund. The bill
was amended in the House to direct a Legislative Management study due to concerns that creating wetlands on state-
owned property could take away from farmers renting land from the state.

Background
According to the NRCS, wetland mitigation banking is the "restoration, creation or enhancement of wetlands for the
purpose of compensating for unavoidable impacts to wetlands at another location. Wetland mitigation banking is
commonly used to compensate for wetland impacts from development, but it is also used for impacts from agriculture."

Federal Guidelines

In 1970, under Public Law 91-559 (84 Stat. 1468-1471), Congress enacted the Water Bank Act. The Act authorized
the Secretary of Agriculture, in coordination with the Secretary of the Interior, to enter contracts with landowners to
preserve wetlands through the use of annual payments.

In 1980, the EPA finalized regulations and criteria used in evaluating activities regulated under Section 404 of the
Clean Water Act. In 1990, pursuant to a memorandum of agreement established between the EPA and the United States
Department of the Army, policies and procedures were developed to be used in the determination of the type and level
of mitigation necessary to demonstrate compliance with the Clean Water Act Section 404 guidelines. The policies and
procedures were used to avoid adverse impacts to aquatic resources, minimize the impacts if they cannot be avoided,
and practice compensatory mitigation when unavoidable impacts occur. Methods for compensatory mitigation under the
policies and procedures include restoration, establishment, enhancement, and preservation of wetlands.

The three main mechanisms for compensatory mitigation are--permittee-responsible mitigation, which entails the

restoration, establishment, enhancement, or preservation of wetlands undertaken by a permittee to compensate for
wetland impacts from a specific project; mitigation banking, which is a wetland area restored, established, enhanced, or
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preserved and set aside to compensate for future conversions of wetlands for development activities; and in-lieu-fee
mitigation, which occurs when a permittee provides funds to an in-lieu-fee sponsor. The sponsor collects funds from
multiple permittees to pool resources to build and maintain a mitigation site. In 2008, the EPA and the Army Corps of
Engineers, through joint rulemaking, expanded the Clean Water Act Section 404 guidelines to include standards for all
three mechanisms for providing compensatory mitigation.

The Food Security Act of 1985 included provisions prohibiting USDA program benefits to agricultural producers that
convert wetlands to croplands. In 1995, the USDA, Army Corps of Engineers, United States Fish and Wildlife Service,
and the EPA published the Federal Guidance for the Establishment, Use and Operation of Mitigation Banks.

North Dakota Laws
Section 4.1-01-15 directs the Agriculture Commissioner to create and maintain an electronic database of wetland
credits available for purchase by an agricultural landowner.

Chapter 20.1-02 addresses the Game and Fish Department. Sections 20.1-02-18.4, 20.1-02-18.5, and 20.1-02-18.6
were enacted in 1987 and repealed in 1997. The repealed sections related to a Wetlands Mediation Advisory Board.
Under the law, the advisory board was to meet at the call of the Governor, and included the Governor, the Agriculture
Commissioner, the president of the North Dakota Farmers Union, the State Engineer, and the regional director of the
United States Fish and Wildlife Service. The purpose of the advisory board was to mediate disputes or conflicts by
persons aggrieved by a decision of the United States Fish and Wildlife Service pertaining to wetlands.

During the 1995-96 interim, the Government Organization Committee conducted a study of the membership, duties,
and responsibilities of all boards, councils, committees, and commissions of state government. One of those boards was
the Wetlands Mediation Advisory Board. The committee received testimony indicating that since the creation of the
advisory board in 1987, the board had never met and that the federal government likely would not be bound by a decision
of the board due to the Supremacy Clause in the United States Constitution. The committee recommended House Bill
No. 1056 (1997) to abolish the board.

Section 20.1-02-18 gives the state's consent, subject to the Governor's approval, to the federal government's
acquisition of land or water to establish migratory bird reservations pursuant to the federal Migratory Bird Conservation
Act.

Section 20.1-02-18.1 requires the Governor to submit proposed acquisitions--along with detailed impact analysis from
the federal agency involved--of land, wetland, and water areas by the United States for waterfowl production areas,
wildlife refuges, or other wildlife or waterfowl purposes--to the board of county commissioners of the county in which the
land, wetland, or water areas are located for the board's recommendations.

Section 20.1-02-18.2 provides a landowner may negotiate with the United States Department of the Interior, or its
agencies, for leases, easements, or wetland areas sought by the federal government for use as waterfowl production
areas, wildlife refuges, or other wildlife purposes.

Sections 57-02-08.4 and 57-02-08.5 address property tax exemptions for owners of wetlands. Under Section
57-02-08.4, a landowner may qualify for a property tax exemption if the landowner annually files, with the County Director
of Tax Equalization, a legal description of the wetland for which the exemption is claimed and an agreement to not drain,
fill, pump, or concentrate water in the wetland basin or alter the physical nature of the wetland in any manner that reduces
the wetland's ability to function as a natural system during the year for which the exemption is claimed. Section
57-02-08.5 requires the County Auditor to certify to the Tax Commissioner the total amount of property tax that would
have been due on the exempt property within the county.

Chapter 61-32 addresses drainage of water in the state. Section 61-32-01, which was enacted in 1987 and repealed
in 1995, stated the intent of the chapter, and provided agriculture was of great concern in the state and agricultural
concerns must be accommodated through wetlands protection. Section 61-32-05, which was enacted in 1987 and
repealed in 1995, directed the State Engineer and the Director of the Game and Fish Department to establish a wetlands
bank. The section required the State Engineer to keep a record of acres of replacement wetlands debited from and
credited to the wetlands bank.

Chapter 61-31, enacted in 1981, creates a water bank program under the guidance and rulemaking authority of the
Agriculture Commissioner. The chapter authorized the commissioner to enter 5- or 10-year agreements with landowners
for the conservation of wetlands. The chapter requires landowners, after any agreement is reached, to place eligible
wetlands into the program and to not drain, burn, fill, or destroy the area. Section 61-31-04 prevents landowners from
using the area for agricultural purposes Section 61-31-05 requires the Agriculture Commissioner to make annual
payments to the landowner under the agreement and provide advice and practices regarding conservation and
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development of wetlands. Section 61-31-09, which was repealed in 1993, required the State Engineer to notify the
Agriculture Commissioner of any drainage permit denied by the State Engineer. The section required the commissioner
to investigate the wetland area proposed to be drained and see if the area was eligible for inclusion under the state water
bank program.

Other States
Minnesota and South Dakota have taken action to implement wetland mitigation banking.

In 1991, Minnesota enacted the Wetland Conservation Act to protect wetlands not covered under the Department of
Natural Resources public waters permit program. Rules for administering the Act are adopted by the Minnesota Board
of Water and Soil Resources. Under the Act, wetlands cannot be drained or filled unless replaced by restoring or creating
wetland areas of at least equal public value under an approved replacement plan. A replacement plan under Minnesota
law must demonstrate wetland impacts have been avoided as much as possible, impacts have been minimized as much
as possible if impacts cannot be avoided, and unavoidable impacts have been replaced by the restoration or creation of
new wetlands of equal or greater public value elsewhere. Replacement plans require specifics as to the location, size,
and type of replacement wetlands. In addition, rather than restoring or creating a wetland, a replacement plan may
provide for the use of credits purchased from the state wetland bank operated by the Board of Water and Soil Resources.
The amount of wetland bank credit is related to the extent of functional improvement and ranges from 0.5 to 1.0 credits
per acre of restored or created wetland in one of 10 wetland bank service areas in the state, which are based on
watershed boundaries. The credits can be purchased and held for later use or resale.

In 2016, the South Dakota Farm Bureau received a $1 million grant from the USDA to establish an agriculture wetland
mitigation bank in the state, under the Wetland Mitigation Banking Grant Program created in the Agricultural Act of 2014.
The Farm Bureau used the money, in collaboration with several other entities and the NRCS, to create the South Dakota
Wetland Exchange.

Testimony and Committee Considerations

The committee received information from a representative of the Department of Agriculture regarding the funding,
purpose, eligibility, and payment rates of the department water bank program. The Agriculture Commissioner initially
was authorized to create a water bank program by the 1987 Legislative Assembly. The program was created to allow
the Commissioner to enter agreements with landowners for the conservation of wetlands. The agreements are for
periods of 5 or 10 years, and during that time landowners are to place the wetland and adjacent areas into conservation
to not drain, burn, fill, or otherwise destroy the wetland. At the discretion of the Commissioner; however, the area may
be used for agricultural purposes. Under the agreements, the department may make lump sum or annual payments at
an agreed upon rate, and provides advice and assistance for conservation practices and uses. In addition, under drought
conditions, 100 percent of the grassland under contract is made available for grazing or haying. According to the
testimony, under the program, contracts have been entered with 21 landowners covering approximately 760 acres of
wetland and 2,000 acres of uplands. Cropland payments are contracted at $40 per acre, wetlands at $20 per acre and
non-tillable acres at $20 per acre. The Game and Fish Department also will award an additional $2 per acre to any
landowner that adds public access to the contracted acres.

A second wetland management program, the Wetland Credit Database, is housed in the Department of Agriculture.
The program, created in 2013, is a resource for landowners wishing to buy credits to mitigate a wetland, as well as
landowners with wetland credits to sell. Landowners can contact the department to coordinate with landowners that need
to buy credits with landowners that have credits for sale and vice versa. It was noted the information is forwarded to the
NRCS, which works with the producers through the mitigation process. The interest in the program has been small, as
only nine landowners have expressed willingness to participate.

The committee also received information from a representative of the NRCS regarding federal wetland mitigation
rules and regulations. The Food Security Act of 1985 sets forth the requirements for agricultural wetland mitigation.
Participation in USDA programs requires compliance with the wetland "swampbuster” law that was a part of the Act. A
federal water bank program, similar to the state water bank program under Public Law 91-559, receives $4 million of
federal funding annually. The money primarily has been directed to the Devils Lake Basin area to help 294 producers
combat excess water on 45,000 acres of property. The federal law would allow for a program similar to what is already
in place under the Department of Agriculture, and would allow for 10-year renewable agreements with landowners. Under
the federal law, if mitigation occurs and wetlands are placed in a new location, maintenance is required to ensure the
area properly functions as a wetland, including ensuring invasive species do not invade the area. If using a wetland
bank, the bank is responsible for maintaining the wetland not the landowner. The testimony indicated creating new
wetlands is more expensive than restoring or enhancing existing wetlands.

The committee received information from a representative of Ducks Unlimited regarding private wetland mitigation
efforts, structure, and process. Ducks Unlimited established an in-lieu-fee mitigation service in 2014 and was approved
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by the Army Corps of Engineers as the state's only in-lieu-fee provider of mitigation credits. Under the program, a private
contractor provides a product for developers needing mitigation credits for wetland impacts. The developer contacts
Ducks Unlimited with a need for mitigation credits and a credit availability letter is issued with the number of credits, the
service area, the price, and a 6-month hold. A permit application then is submitted to the Army Corps of Engineers with
the credit availability letter. Once a permit is issued, Ducks Unlimited has 3 years to complete the mitigation project.
Since 2014, 97 credits have been sold under the program with an additional 35 requests pending. According to the
testimony, wetlands mitigation is governed by rigorous, highly technical federal standards, and the standards developed
for agricultural mitigation may be different from the standards developed by the Army Corps of Engineers for
developmental mitigation under the Clean Water Act.

The committee received information from representatives of the South Dakota Farm Bureau and Wenck Associates,
Inc., regarding wetland mitigation efforts in South Dakota. Wetland mitigation did not exist in South Dakota until 2012,
when the state created a legislative subcommittee to address and increase agricultural wetland mitigation and provide
a framework to meet the regulatory criteria in place under the NRCS rules, and to provide a plan to conduct mitigation.
The South Dakota Farm Bureau is tasked with contracting with professional service providers for the technical work
associated with wetland mitigation. The Farm Bureau contracts with Wenck Associates, Inc., an engineering and
environmental consulting firm. The federal "swampbuster" provisions prohibit USDA program participants from
converting wetlands unless there is compensation through wetland mitigation on an acre-for-acre basis with no net loss
of wetlands. The functions and values in the mitigation area must be equal to or greater than the wetlands converted or
destroyed. The framework established in South Dakota for wetland mitigation, which was accepted by the NRCS,
provides uniform guidance for agricultural wetland mitigation banks. The framework includes guidance on the
establishment, use, and operation of wetlands for mitigation.

South Dakota also received a USDA grant to assist in mitigation banking. The grant requires South Dakota to develop
and market 300 mitigation credits for sale. The Farm Bureau is responsible for monitoring credit trading in the state,
developing and holding the perpetual easement placed on each bank site, and long-term managing of each bank site.
Under the program, 12 percent of credit revenue from sales is placed in a nonwasting fund to provide for the management
of bank sites, 3 percent is used for long-term management and easement holding, and 5 percent is used for
administrative costs of the Farm Bureau in listing credits for sale and tracking all bank sales and purchases. The
consultant firm designs the sites, approves the plan, and oversees construction. The consultant firm is funded through
the grant. The landowner owns the site, provides financial assurances during construction, signs an easement on the
area to the Farm Bureau, pays for construction, monitors the site until the credits are sold, pays taxes on the land, and
receives 80 percent of the credit revenue sale. Consultant fees and mitigation costs are determined on a site-by-site
basis. The cost information is given to the landowner of the site before any agreement. The committee was informed the
supply of available wetland sites in South Dakota is outpacing the demand of landowners looking to mitigate. However,
the testimony indicated the South Dakota program has been operational since 2013-14 and again is able to offer credits
for sale. According to the testimony, the South Dakota program will be able to sustain itself with money generated from
credit sales once the federal grant money expires, but it would not have been possible to start the program without the
grant money.

The committee received information from a representative of the Game and Fish Department regarding the
management of wildlife management areas by the department and the relation to wetland mitigation efforts. According
to the testimony, North Dakota has some of the highest densities of wetlands in the United States, and is a key breeding
area for waterfowl populations. The department controls and manages approximately 219,000 acres of land for wildlife
management areas throughout the state. The lands are managed specifically for the development and enhancement of
habitat to maximize wildlife production and public hunting, fishing, trapping, and wildlife viewing opportunities. The lands
have been acquired over 100 years and developed to provide premium wildlife and public-use benefit. The department
has developed the land under its control and no longer has any land resources to offer for a state wetlands bank or
mitigation credits.

The committee received information from a representative of the State Engineer's office regarding the role of the
State Engineer and the State Water Commission in wetland mitigation through the management of sovereign land in the
state. The engineer is responsible for identifying rivers and lakes within the state which are navigable and therefore, are
sovereign to the state. The state takes title to the ordinary high water mark on navigable waters. Sovereign lands are
wetlands, and as a result, the ability to use sovereign lands as mitigation acres to offset other wetland impacts does not
exist. In the 1980s and 1990s, the State Engineer oversaw a state wetlands bank that since has been repealed. During
the existence of the program, only 760 debits were taken out of the bank and 6,900 credits added to the bank.

The committee received information from a representative of the Department of Trust Lands regarding the role of the
department in a potential state operated wetlands bank, amount of land held by the department, and potential uses of
the land for wetland mitigation. The Board of University and School Lands and the department have a fiduciary
responsibility, as outlined in the Constitution of North Dakota and state law, for the management of permanent trust lands

40



and for assets held for the benefit of the common schools and other education beneficiaries. Through the department,
the board competitively leases trust lands for grazing and farming, as well as for the production of minerals, including
coal, gravel, clay, potash, and oil and gas. In addition, numerous rights-of-way applications on trust lands are processed
each year with application fees and negotiated consideration payments for issued right-of-way agreements providing
revenue to the various trusts.

Through the Department of Trust Lands, the board manages 706,609 acres of trust land including 655,955 acres of
grant land and 50,654 acres of acquired lands. The Constitution of North Dakota limits the use of grant land to pasture
and meadow purposes. Most trust lands are in the western two-thirds of the state. The board's land lease prohibits
draining water on or off trust lands. There are certain instances in which a wetland has been converted by the county or
township to protect a road, by a lessee to increase watershed size to create a viable livestock water source, or by a
lessee to create more acres of palatable forage. Testimony indicated little opportunity exists for wetland mitigation credits
on trust lands, and further study would be required to determine if wetland mitigation would present an income producing
opportunity for the permanent trust, or if the program would encumber and burden the trusts.

Conclusion
The committee determined South Dakota is significantly ahead of North Dakota in the implementation of a state
wetlands bank, and South Dakota had the added advantage of federal grant money, to which North Dakota may not
have access. The committee concluded the implementation of a state wetlands bank would require several years and
considerable state funding, which would be difficult in the current economic environment. North Dakota also does not
have an organization in place to administer the program as South Dakota does with its Farm Bureau.

The committee makes no recommendation regarding its study of the desirability and feasibility of creating a state
wetlands bank.

REPORTS
The committee received the following reports:
e A report from the Advisory Committee on Sustainable Agriculture on the status of the committee's activities.

o A report from the State Board of Agricultural Research and Education on its annual evaluation of research
activities and expenditures.
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BUDGET SECTION

The Legislative Management's Budget Section is referred to in various sections of the North Dakota Century Code
and the Session Laws of North Dakota. Although there are statutory references to the Budget Section, it is not created
by statute. The Budget Section is an interim committee appointed by the Legislative Management. By tradition, the
membership of the Budget Section consists of the members of the Senate and House Appropriations Committees, the
Majority and Minority Leaders and their assistants, and the Speaker of the House.

Budget Section members were Representatives Larry Bellew (Chairman), Tracy Boe, Randy Boehning, Roger
Brabandt, Mike Brandenburg, Al Carlson, Lois Delmore, Jeff Delzer, Kathy Hogan, Richard G. Holman, Tom Kading,
Keith Kempenich, Gary Kreidt, Bob Martinson, Lisa Meier, Corey Mock, David Monson, Mike Nathe, Jon O. Nelson, Chet
Pollert, Mark Sanford, Mike Schatz, Jim Schmidt, Roscoe Streyle, and Don Vigesaa and Senators Bill L. Bowman, Dick
Dever, Robert Erbele, John Grabinger, Joan Heckaman, David Hogue, Ray Holmberg, Ralph Kilzer, Jerry Klein, Karen K.
Krebsbach, Gary A. Lee, Tim Mathern, Dave Oehlke, Larry J. Robinson, Ronald Sorvaag, Terry M. Wanzek, and Rich
Wardner.

The committee submitted this report to the Legislative Management at the biennial meeting of the Legislative
Management in November 2018. The Legislative Management accepted the report for submission to the 66t Legislative
Assembly.

The following duties assigned to the Budget Section by law or by Legislative Management directive were acted on
during the 2017-18 interim:

1. Annual report from the North Dakota State University (NDSU) Extension Service (Section 11-38-12) - This
section requires, within the duties of the NDSU Extension Service, an annual report to be presented to the Budget
Section regarding any adjustments or increases of full-time equivalent (FTE) positions.

2. Higher education campus improvements and building maintenance (Section 15-10-12.1) - This section
requires the approval of the Budget Section or the Legislative Assembly for campus improvements and building
maintenance of more than $700,000 on land under the control of the State Board of Higher Education (SBHE)
which are financed by donations, gifts, grants, and bequests. Budget Section approval can only be provided
when the Legislative Assembly is not in session, excluding the 6 months prior to a regular legislative session
and the 3 months following the close of a regular session. The Budget Section approval must include a specific
dollar limit for each campus improvement or maintenance project. If a request is to be considered by the Budget
Section, the Legislative Council must notify each member of the Legislative Assembly and allow any member to
present testimony to the Budget Section regarding the request. Campus improvements and building
maintenance of $700,000 or less and the sale of real property received by gift or bequest may be authorized by
the board. Any new building or an addition to an existing building with a cost of more than $700,000 requires
approval by the Legislative Assembly.

3. Sources of funds received for construction projects of entities under the control of SBHE (Section
15-10-12.3) - This section requires each institution under the control of SBHE undertaking a capital construction
project that was approved by the Legislative Assembly and for which local funds are to be used to present a
biennial report to the Budget Section detailing the source of all funds used in the project.

4. SBHE's semiannual project variance reports (Section 15-10-47) - This section requires the Office of
Management and Budget (OMB) to provide to the Budget Section upon request information relating to SBHE's
semiannual project variance reports regarding construction projects valued at more than $250,000.

5. Annual report from the NDSU Main Research Center (Section 15-12.1-05) - This section requires, within the
duties of the NDSU Main Research Center, an annual report to be presented to the Budget Section regarding
any adjustments or increases of FTE positions.

6. Status of the State Board of Agricultural Research and Education (Section 15-21.2-17(10)) - This section
requires, within the duties of the State Board of Agricultural Research and Education, a status report to be
provided to the Budget Section.

7. Annual audits from center of excellence awarded funds under Chapter 15-69 (Section 15-69-05, effective
through July 31, 2023) - This section requires a center of excellence awarded funds under Chapter 15-69 to
provide an annual audit report to the Budget Section on the funds distributed to the center until the completion
of the Centers of Excellence Commission's postaward monitoring of the center.

8. State Fire Marshal report on fire departments funding (Section 18-04-02) - This section provides the Budget
Section receive a biennial report from the State Fire Marshal summarizing the expenditures by certified city fire
departments, certified rural fire departments, and certified fire protection districts of funds received under Section
18-04-05 and the information on committed and uncommitted reserve fund balances of these entities.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

Game and Fish Department land acquisitions (Section 20.1-02-05.1) - This section requires Budget Section
approval for Game and Fish Department land acquisitions of more than 10 acres or $10,000.

Legacy and Budget Stabilization Fund Advisory Board semiannual reports (Section 21-10-11) - This
section requires the Legacy and Budget Stabilization Fund Advisory Board to provide at least semiannual reports
to the Budget Section regarding asset allocation and investment policies developed for the legacy and budget
stabilization funds as well as recommendations presented to the State Investment Board regarding investment
of funds in the legacy and budget stabilization funds.

Approve expenditures from the state disaster relief fund (Section 37-17.1-27) - This section requires
Emergency Commission and Budget Section approval of expenditures from the state disaster relief fund to
provide the required state share of funding for expenses associated with presidentially declared disasters in the
state.

Abandoned oil and gas well plugging and site reclamation fund (Section 38-08-04.5) - This section requires
the Industrial Commission to report to the Budget Section on the status of the abandoned oil and gas well
plugging and site reclamation fund and related information.

Annual audits of renaissance fund organizations (Section 40-63-07(9)) - This section requires the
Department of Commerce Division of Community Services to provide annual reports to the Budget Section on
the results of audits of renaissance fund organizations.

Report identifying every state agency that has not submitted a claim for property belonging to that
agency (Section 47-30.1-24.1) - This section requires the Commissioner of the Board of University and School
Lands to present a report to the Budget Section identifying every state agency that has not submitted a claim for
unclaimed property belonging to that agency within 1 year of receipt of the certified mail notification.

Relinquishment of agency rights to recover property (Section 47-30.1-24.1) - This section provides each
state agency that does not submit a claim for unclaimed property belonging to that agency within 1 year of receipt
of the certified mail notification relinquishes its right to recover the property upon approval of the Budget Section.

Job insurance trust fund (Section 52-02-17) - This section requires Job Service North Dakota report to the
Legislative Council before March 1 of each year the actual job insurance trust fund balance and the targeted
modified average high-cost multiplier, as of December 31 of the previous year, and a projected trust fund balance
for the next 3 years. The Legislative Management has assigned this responsibility to the Budget Section.

Report on the number of employees receiving bonuses above the 25 percent limitation (Section
54-06-30) - This section authorizes agencies to pay bonuses to not more than 25 percent of the employees
employed by the agency on July 1 of each state fiscal year. Human Resource Management Services may
approve the payment of bonuses above the 25 percent limitation, but is required to report any exceptions granted
under this section to the Budget Section.

Purchase or lease of aircraft by a state agency or entity of state government (Section 54-06-37) - This
section requires Budget Section approval for a state agency or other entity of state government to purchase or
lease an aircraft without specific authorization from the Legislative Assembly. This section does not apply to
aircraft purchased or leased by the Adjutant General's office or the University of North Dakota (UND) School of
Aviation.

Warrants and checks outstanding for more than 90 days and less than 3 years (Section 54-11-01) - This
section requires the State Treasurer to report to the Budget Section, within 90 days of the beginning of each
fiscal year, all warrants and checks outstanding for more than 90 days and less than 3 years.

Irregularities in the fiscal practices of the state (Section 54-14-03.1) - This section requires OMB to submit
a written report to the Budget Section documenting:

a. Any irregularities in the fiscal practices of the state.
b. Areas where more uniform and improved fiscal procedures are desirable.
c. Any expenditures or governmental activities contrary to law or legislative intent.

d. The use of state funds to provide bonuses, cash incentive awards, or temporary salary adjustments for state
employees.

Transfers exceeding $50,000 (Section 54-16-04(2)) - This section provides, subject to Budget Section
approval, the Emergency Commission may authorize a transfer of more than $50,000 from one fund or line item
to another. Budget Section approval is not required if the transfer is necessary to comply with a court order, to
avoid an imminent threat to the safety of people or property due to a natural disaster or war crisis, or to avoid an
imminent financial loss to the state.
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22.

23.

24,

25.

26.

27.

28.

29.

30.

31.

Acceptance of federal funds for a specific purpose or program which were not appropriated (Section
54-16-04.1(4)) - This section provides, upon approval by the Emergency Commission and Budget Section, the
state may accept any federal funds made available to the state which are not for a specific purpose or program
and which are not required to be spent prior to the next regular legislative session for deposit into a special fund
until the Legislative Assembly appropriates the funds.

Acceptance and expenditure of federal funds of more than $50,000 which were not appropriated (Section
54-16-04.1).

a. Acceptance of federal funds - This section requires Budget Section approval for any Emergency Commission
action authorizing a state officer to accept more than $50,000 of federal funds which were not appropriated,
and the Legislative Assembly has not indicated intent to reject the money. Budget Section approval is not
required if the acceptance is necessary to avoid an imminent threat to the safety of people or property due
to a natural disaster or war crisis or to avoid an imminent financial loss to the state.

b. Expenditure of federal funds - This section requires Budget Section approval for any Emergency Commission
action authorizing a state officer to spend more than $50,000 of federal funds which were not appropriated,
and the Legislative Assembly has not indicated intent to reject the money.

Acceptance and expenditure of other funds of more than $50,000 which were not appropriated (Section
54-16-04.2).

a. Acceptance of other funds - This section requires Budget Section approval for any Emergency Commission
action authorizing a state officer to accept more than $50,000 from gifts, grants, donations, or other sources
which were not appropriated, and the Legislative Assembly has not indicated intent to reject the money or
programs. Budget Section approval is not required if the acceptance is necessary to avoid an imminent threat
to the safety of people or property due to a natural disaster or war crisis or to avoid an imminent financial
loss to the state.

b. Expenditure of other funds - This section requires Budget Section approval for any Emergency Commission
action authorizing a state officer to spend more than $50,000 from gifts, grants, donations, or other sources
which were not appropriated, and the Legislative Assembly has not indicated intent to reject the money or
programs.

Housing units owned or master leased by cities, counties, school districts, or other employers of
essential service workers (Section 54-17-40) - This section requires the Housing Finance Agency to provide
a report each biennium to the Budget Section on the progress being made to reduce the overall number of units
owned, master leased, or subsidized by these entities.

North Dakota Outdoor Heritage Advisory Board (Section 54-17.8-07) - This section provides the Budget
Section receive a report from the North Dakota Outdoor Heritage Advisory Board on a biennial basis regarding
the activities of the board.

Department of Corrections and Rehabilitation (DOCR) annual report on the department's prison
population management plan (Section 54-23.3-11) - Section 54-23.3-11 requires DOCR to provide an annual
report to the Budget Section regarding the department's prison population management plan and inmate
admissions and the number of inmates the department has not admitted after sentencing.

Reports from state agencies that applied for federal grants estimated to be $25,000 or more (Section
54-27-27) - This section requires OMB to present at each meeting of the Budget Section reports received from
state agencies other than entities under the control of SBHE that have applied for federal grants estimated to be
$25,000 or more.

Tobacco settlement funds (Section 54-44-04(23)) - This section requires the Director of OMB to report to the
Budget Section on the status of tobacco settlement funds and related information.

Form of budget data (Section 54-44.1-07) - This section requires the Director of the Budget to prepare budget
data in the form prescribed by the Legislative Council and to present it to the Legislative Assembly at a time and
place set by the Legislative Council. Drafts of proposed general and special appropriations Acts embodying the
budget data and recommendations of the Governor for appropriations for the next biennium and drafts of such
revenues and other Acts recommended by the Governor for putting into effect the proposed financial plan must
be submitted to the Legislative Council within 7 days after the day of adjournment of the organizational session.
The Budget Section was assigned this responsibility.

Annual audits from a center of research excellence (Section 54-65-03) - This section requires a center of
research excellence receiving funds under Chapter 54-65 to provide its annual audit to the Budget Section on
funds distributed to the center.
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32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

Annual report Standing Rock Sioux Tribe agreements (Section 57-39.8-02) - This section provides the
Budget Section receive a report from the Standing Rock Sioux Tribe annually regarding any agreements entered
by the Standing Rock Sioux Tribe under Chapter 57-39.8.

Three Affiliated Tribes investment of oil and gas tax receipts (Section 57-51.2-02) - This section provides
the Budget Section receive a report from the Three Affiliated Tribes annually regarding investment of oil and gas
tax receipts in essential infrastructure and fees, expenses, and charges the tribe imposes on the oil industry.

Hub city annual report on use of funding received from allocations from the oil and gas gross production
tax (Section 12 of House Bill No. 1358 (2013)) - This bill provides the Budget Section receive a report from a
representative of a hub city annually on the use of funding received from allocations from the oil and gas gross
production tax under Section 57-51-15.

Federal funds report - Receive a report from the Legislative Council staff in the fall of 2018 on the status of the
state's federal funds receipts for the current biennium and estimated federal funds receipts for the subsequent
biennium.

Report from the Governor on federal funds (Section 4 of House Bill No. 1001 (2017)) - This section requires
the Governor's office to provide a report to the Budget Section regarding the source, amount, and purpose of
any additional income from federal or other funds received. This report was also required in Section 3 of Senate
Bill No. 2001 (2015).

Industrial Commission litigation fund (Section 5 of House Bill No. 1003 (2017)) - This section requires the
Attorney General to provide quarterly reports to the Budget Section regarding all expenditures for
litigation-related expenses from the Industrial Commission's litigation fund during the 2017-18 interim.

Report regarding any transfers between line items and between subdivisions in excess of $50,000
(Section 4 of House Bill No. 1012 (2017)) - This section requires the Department of Human Services (DHS) to
report to the Budget Section after June 30, 2018, on any transfers in excess of $50,000 made during the 2017-19
biennium between line items within each subdivision and between subdivisions.

Bank of North Dakota loans (Section 20 of House Bill No. 1015 (2017)) - This section amended Section
6-09-15.1 to require OMB to provide a report to the Budget Section regarding any loans obtained from the Bank
of North Dakota when the balance in the state general fund is insufficient to meet legislative appropriations. The
total principal of any loans may not exceed $50 million.

Property tax increases (Section 26 of House Bill No. 1015 (2017)) - This section amended Section 57-20-04
to require the Tax Commissioner to compile information received from county auditors and prepare a statewide
report of property taxes to provide to the Budget Section by April 1 of each year. The report must include the
annual increase in property taxes levied by each taxing district of the state after adjusting for property that was
not taxable in the preceding year and property that is no longer taxable which was taxable in the preceding year.

Statewide interoperable radio network (SIRN) status reports (Section 7 of House Bill No. 1178 (2017)) -
This section requires the Information Technology Department (ITD) to provide status reports to the Budget
Section during the 2017-18 interim regarding the implementation and progress of SIRN.

Department of Transportation fees (Section 13 of Senate Bill No. 2012 (2017)) - This section requires the
Department of Transportation to provide reports by September 30, 2017, and September 30, 2018, regarding all
fees charged by the department in comparison to the actual cost of providing the services for which the fee is
charged.

NDSU Extension Service efficiency and effectiveness (Section 15 of Senate Bill No. 2020 (2017)) - This
section requires the State Board of Agricultural Research and Education to provide a report to the Budget Section
by March 31, 2018, regarding its findings and recommendations to increase the efficiency and effectiveness of
the NDSU Extension Service.

Integrated carbon plant project (Section 3 of Senate Bill No. 2196 (2017)) - This section requires SBHE to
provide a report to the Budget Section during the 2017-18 interim regarding the status of the integrated carbon
plant project at Valley City State University.

The following duties assigned to the Budget Section by law or by Legislative Management directive are scheduled to be
addressed by the Budget Section at its December 2018 meeting:

1.

Report on specified commodities and services exempted from the procurement requirements of Section
54-44.4-02.2 - This section requires the Director of OMB to report to the Budget Section in December of even-
numbered years on specified commodities and services exempted by written directive of the Director from the
procurement requirements of Chapter 54-44.4.
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Industrial Commission contingency funding (Section 7 of Senate Bill No. 2014 (2017)) -This section
provides, subject to Budget Section approval, the Industrial Commission may spend $221,737 from its
contingencies line item and hire 2 FTE positions if the total number of wells capable of production and injection
exceeds 18,200.

Youth Correctional Center study (Section 13 of Senate Bill No. 2015 (2017)) - This section requires DOCR
to provide a report to the Budget Section regarding the results of its Youth Correctional Center study.

Review and report on budget data (Legislative Management directive) - Pursuant to Legislative
Management directive, the Budget Section is to review and report on the budget data prepared by the Director
of the Budget and presented to the Legislative Assembly during the organizational session.

The following duties assigned to the Budget Section by law or by Legislative Management directive did not require action
by the Budget Section during the 2017-18 interim:

1.

10.

Investment in real property by the Board of University and School Lands (Section 15-03-04) - This section
provides Budget Section approval is required prior to the Board of University and School Lands purchasing, as
sole owner, commercial or residential real property in North Dakota.

Reduction of the game and fish fund balance below $15 million (Section 20.1-02-16.1) - This section
provides the Game and Fish Department can spend money in the game and fish fund within the limits of
legislative appropriations; only to the extent the balance of the fund is not reduced below $15 million, unless
otherwise authorized by the Budget Section.

Provision of contract services by the Life Skills and Transition Center (Section 25-04-02.2) - This section
provides, subject to Budget Section approval, the Life Skills and Transition Center may provide services under
contract with a governmental or nongovernmental person.

Waiver of exemption of special assessments levied for flood control purposes on state property (Section
40-23-22.1) - This section provides state property in a city is exempt from special assessments levied for flood
control purposes unless the governing body of the city requests waiver of the exemption and the exemption is
completely or partially waived by the Budget Section. The exemption does not apply to any privately owned
structure, fixture, or improvement located on state-owned land if the structure, fixture, or improvement is used
for commercial purposes unless the structure, fixture, or improvement is primarily used for athletic or educational
purposes at a state institution of higher education.

Change or expansion of state building construction projects (Section 48-01.2-25) - This section provides
a state agency or institution may not significantly change or expand a building construction project approved by
the Legislative Assembly unless the change, expansion, or additional expenditure is approved by the Legislative
Assembly or the Budget Section if the Legislative Assembly is not in session, excluding the 6 months prior to a
regular legislative session and the 3 months following the close of a regular session.

Termination of food stamp program (Section 50-06-05.1(16)) - This section provides, subject to Budget
Section approval, DHS may terminate the food stamp program if the rate of federal financial participation in
administrative costs is decreased or if the state or counties become financially responsible for the coupon bonus
payments.

Termination of energy assistance program (Section 50-06-05.1(18)) - This section provides, subject to
Budget Section approval, DHS may terminate the energy assistance program if the rate of federal financial
participation in administrative costs is decreased or if the state or counties become financially responsible for
the energy assistance program payments.

Transfers resulting in program elimination (Section 54-16-04(1)) - This section provides, subject to Budget
Section approval, the Emergency Commission may authorize a transfer which would eliminate or make
impossible the accomplishment of a program or objective for which funding was provided by the Legislative
Assembly.

Consider authorization of additional FTE positions (Section 54-16-04.3) - This section provides, on the
advice of OMB and the recommendation of the Emergency Commission, the Budget Section may approve the
employment by a state officer of FTE positions in addition to those authorized by the Legislative Assembly.

Transfers of spending authority from the state contingencies appropriation exceeding $50,000 (Section
54-16-09) - This section provides, subject to Budget Section approval, the Emergency Commission may
authorize a transfer of more than $50,000 from the state contingencies line item to the appropriate line item in
the appropriation of the state officer who requested the transfer. Budget Section approval is not required if the
transfer is necessary to avoid an imminent threat to the safety of people or property due to a natural disaster or
war crisis or to avoid an imminent financial loss to the state. A total of $600,000 was provided for the 2017-19
biennium.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

Report from the Industrial Commission on revenue impacts in excess of $20 million (Section 54-17-42) -
This section requires if any order, regulation, or policy of the Industrial Commission necessary to implement the
provision of Chapter 38-08 has an estimated fiscal effect on the state in excess of $20 million in a biennium, the
Industrial Commission will provide a report to the Budget Section regarding the fiscal impact on state revenues
and expenditures, including any effect on the funds of the Industrial Commission.

Capital improvements preliminary planning revolving fund (Section 54-27-22) - This section provides before
any funds can be distributed from the preliminary planning revolving fund to a state agency, institution, or
department, the Budget Section must approve the request (approximately $135,000 is estimated to be available
in the fund as of June 30, 2017).

Cashflow financing (Section 54-27-23) - This section provides that in order to meet the cashflow needs of the
state, OMB may borrow, subject to Emergency Commission approval, from special funds on deposit in the state
treasury. However, the proceeds of any such indebtedness cannot be used to offset projected deficits in state
finances unless first approved by the Budget Section. Additional cashflow financing, subject to certain limitations,
must be approved by the Budget Section.

Budget stabilization fund (Section 54-27.2-03) - This section provides any transfers from the budget
stabilization fund must be reported to the Budget Section.

Purchases of "put" options (Section 54-44-16) - This section requires OMB to report any purchases of "put"
options to the Budget Section.

Objection to budget allotments or expenditures (Section 54-44.1-12.1) - This section allows the Budget
Section to object to a budget allotment, an expenditure, or the failure to make an allotment or expenditure if such
action is contrary to legislative intent.

Budget reduction due to initiative or referendum action (Section 54-44.1-13.1) - This section provides,
subject to Budget Section approval, the Director of the Budget may reduce state agency budgets by a percentage
sufficient to cover estimated revenue reductions caused by initiative or referendum action.

Requests by ITD to finance the purchase of software, equipment, or implementation of services (Section
54-59-05(4)) - This section requires ITD to receive Budget Section or Legislative Assembly approval before
executing any proposed agreement to finance the purchase of software, equipment, or implementation of
services in excess of $1 million. The department may finance the purchase of software, equipment, or
implementation of services only to the extent the purchase amount does not exceed 7.5 percent of the amount
appropriated to the department during that biennium.

Extraterritorial workers' compensation insurance (Section 65-08.1-02) - This section authorizes Workforce
Safety and Insurance to establish, subject to Budget Section approval, a casualty insurance organization to
provide extraterritorial workers' compensation insurance.

Approval of North Central Research Extension Center and Williston Research Extension Center property
(Section 1 of Senate Bill No. 2352 (2013)) - This bill required Budget Section approval conveyance of the North
Central Research Extension Center and Williston Research Extension Center property.

State Water Commission expenditure of additional amounts that become available in the resources trust
fund and the water development trust fund in excess of the 2017-19 biennium appropriation (Section 3
of House Bill No. 1020 (2017)) - This section requires Budget Section approval for State Water Commission
expenditure of funds that become available in the resources trust fund and the water development trust fund in
excess of 2017-19 biennium appropriations. This requirement also was established in Section 5 of Senate Bill
No. 2020 (2015).

State Water Commission project funding designations (Section 5 of House Bill No. 1020 (2017)) - This
section identifies specific purposes for the funding provided in the water and atmospheric resources line item in
Section 1 of House Bill No. 1020. Budget Section approval is required for any transfers between these designated
purposes proposed by the State Water Commission.

Red River Valley Water Supply Project funding designations (Section 7 of House Bill No. 1020 (2017)) -
This section requires Budget Section approval to allow the Garrison Diversion Conservancy District to change
funding between designations for the Red River Valley Water Supply Project.

Red River Valley Water Supply Project certifications (Section 8 of House Bill No. 1020 (2017)) - This section
requires that the Budget Section receive and approve certification from the State Water Commission and the
State Engineer that all items listed in subsection 1 of Section 8 of House Bill No. 1020 related to the Red River
Valley Water Supply Project have been accomplished.
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26.

27.

28.

29.

Western Area Water Supply Authority loan payment (Section 10 of House Bill No. 1020 (2017)) - This
section requires the State Water Commission to obtain Budget Section approval for a payment of a Western
Area Water Supply Authority defaulted consolidation loan payment.

SIRN loan approval (Section 7 of House Bill No. 1178 (2017)) - This section requires ITD to obtain Budget
Section approval for a loan for the expenses of SIRN.

SBHE tuition increases (Section 27 of Senate Bill No. 2003 (2017)) - This section requires SBHE to obtain
Budget Section approval of any tuition rate increases of more than 4 percent for the 2017-18 or 2018-19
academic years.

Department of Trust Lands information technology project (Section 12 of Senate Bill No. 2013 (2017)) -
This section requires that of the $3.6 million appropriated from the state lands maintenance fund to the
Department of Trust Lands for an information technology project, the department must receive Budget Section
approval prior to spending $1.8 million for the project.

Federal block grant hearings (Senate Concurrent Resolution No. 4001 (2017)) - This resolution authorizes
the Budget Section, through September 30, 2019, to hold any required legislative hearings for federal block

grants.

OFFICE OF MANAGEMENT AND BUDGET
2015-17 Biennium General Fund Revenues and Expenditures
The Budget Section received a report from OMB on the final status of the general fund for the 2015-17 biennium:

Unobligated general fund balance - July 1, 2015
Balance obligated for authorized carryover from the 2013-15 biennium

Total beginning general fund balance - July 1, 2015

Add
General fund collections

Total revenue available

Less
Legislative appropriations
Contingent appropriation - Department of Transportation
4.05% allotment (executive branch only)
4.05% allotment (legislative branch and Supreme Court)
2.5% allotment (all branches)
Restore funding for Department of Human Services and Department of
Corrections and Rehabilitation
Authorized carryover from previous biennium
2015-17 biennium authority used in 2013-15 biennium pursuant to emergency
clause
Supplemental appropriations authorized by 2017 Legislative Assembly

Total appropriations
Unspent appropriation authority (turnback)

Estimated ending general fund balance - June 30, 2015 - Before transfers

Transfer from budget stabilization fund

Transfer from Bank of North Dakota

Transfer from strategic investment and improvements fund
Transfer to budget stabilization fund

Net effect of other transfers, adjustments, and cash certifications

Total transfers and adjustments

Ending general fund balance - June 30, 2017

($6,026,158,028)
(20,000,000)
239,120,391

5,749,197
151,154,064
(36,535,880)

(147,653,143)

$729,529,389
147,653,143

$877,182,532

4,121,719,959

$4,998,902,491

9,858,196
(617,010)

(5,825,082,213)

97,846,781

($728,332,941)
$572,485,454
100,000,000
155,000,000
(32,202,755)
(1,949,758)

793,332,941

$65,000,000

2015-17 Biennium General Fund Turnback

The Budget Section received a report from OMB on the 2015-17 biennium agency unspent general fund appropriation
amounts (turnback). Unspent 2015-17 biennium general fund appropriation authority (turnback) totaled approximately
$97.8 million. The Department of Public Instruction had turnback of $37.1 million, which was a result of reduced state
school aid spending due to lower than anticipated enroliment growth, and DHS had turnback of $27.3 million, which
related primarily to Medicaid and salaries and wages savings.
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2015-17 Biennium Capital Construction Carryover
The Budget Section received a report from OMB on 2015-17 biennium capital construction carryover. The Office of
Management and Budget reported funding of $89.5 million for the 2015-17 biennium was continued into the 2017-19
biennium. The Office of Management and Budget reported of the $89.5 million, approximately $7.2 million is from the
general fund.

2017-19 Status of the General Fund
At each Budget Section meeting, a representative of OMB reviewed the status of the state general fund and revenue
collections for the 2017-19 biennium. The following is a summary of the status of the state general fund, based on actual
revenue collections through August 2018, and reflecting the 2017 legislative forecast for the remainder of the 2017-19
biennium:

Unobligated general fund balance - July 1, 2017 $65,000,000
Balance obligated for authorized carryover from the 2015-17 biennium 99,271,093

Total beginning general fund balance - July 1, 2017 $164,271,093
Add

General fund collections through August 2018 $2,834,496,132
Forecast general fund revenue for the remainder of the 2017-19 biennium 1,600,526,932

Total revenues 4,435,023,064

Total available $4,599,294,157

Less
Legislative appropriations - One-time ($14,638,226)
Legislative appropriations - Ongoing (4,295,624,415)
Authorized carryover from the 2015-17 biennium (99,271,093)

Total appropriations (4,409,533,734)
Less anticipated deficiency requests:
Adjutant General ($15,500,802)
State Historical Society (280,000)
Office of Management and Budget (408,000)
Total anticipated deficiency requests (16,188,802)

Add anticipated turnback:
Governor's office $265,928
Department of Public Instruction - State school aid 11,300,000

Total anticipated turnback 11,565,928
Estimated ending general fund balance - June 30, 2019 $185,137,5491

1Pursuant to Chapter 54-27.2, any end-of-biennium balance in excess of $65 million is transferred to the budget stabilization fund,
up to a maximum of 15 percent of general fund appropriations.

The Budget Section was informed as of August 2018, the balance in the budget stabilization fund was $113.3 million,
the balance in the legacy fund was $5.7 billion, the balance in the foundation aid stabilization fund was $480.6 million,
the balance in the tax relief fund was $200.0 million, and the balance in the strategic investment and improvements fund
was $325.8 million.

2017-19 Biennium Actual and Revised Revenues
The Budget Section received OMB's September 2018 revised 2017-19 biennium general fund revenue forecast. The
revised revenue forecast includes an increase of $136.5 million of general fund revenue compared to the 2017 legislative
forecast for the 2017-19 biennium. The following is a summary of the revised revenue forecast:

September 2018 Amount of Increase Percentage Increase
Tax 2017 Revised Revenue (Decrease) from (Decrease) from
Type Legislative Forecast Forecast Legislative Forecast Legislative Forecast
Sales and use taxes $1,701,747,285 $1,722,635,206 $20,887,921 1.2%
Motor vehicle excise tax 220,003,000 231,144,237 11,141,237 5.1%
Individual income tax 698,728,000 757,683,125 58,955,125 8.4%
Corporate income tax 102,088,415 164,894,170 62,805,755 61.5%
Insurance premium tax 129,637,121 109,325,897 (20,311,224) (15.7%)
Gaming tax 7,301,480 6,528,321 (773,159) (10.6%)
Cigarette and tobacco tax 53,247,000 52,054,548 (1,192,452) (2.2%)
Wholesale liquor tax 18,083,000 17,877,575 (205,425) (1.1%)
Coal conversion tax 39,564,000 41,937,227 2,373,227 6.0%
Mineral leasing fees 30,500,000 31,930,066 1,430,066 4.7%
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September 2018 Amount of Increase Percentage Increase
Tax 2017 Revised Revenue (Decrease) from (Decrease) from
Type Legislative Forecast Forecast Legislative Forecast Legislative Forecast
Departmental collections 81,983,864 83,429,678 1,445,814 1.8%
Interest income 8,000,000 7,944,850 (55,150) (0.7%)
Total revenues $3,090,883,165 $3,227,384,900 $136,501,735 4.4%

2017-19 Oil Tax Revenue Allocations
The Budget Section received OMB's revised 2017-19 biennium oil tax revenue forecast in September 2018. The
revised estimated oil tax revenue will be $1.5 billion more than the 2017 legislative forecast. The revised forecast
estimates an average North Dakota price of $58 per barrel of oil compared to $47 in the 2017 legislative forecast and
production ending at 1.23 million barrels per day compared to 950,000 barrels per day during the 2" year of the biennium
in the legislative forecast. The following is a summary of the revised revenue forecast for 2017-19 biennium oil tax

revenue allocations:

Revised Forecast
2017 September 2018 Increase Percentage
Legislative Revised Revenue (Decrease) to Increase
Allocation Forecast Forecast Original Forecast (Decrease)
Political subdivisions $499,644,769 $666,578,370 $166,933,601 33.4%
Three Affiliated Tribes 233,972,756 440,328,146 206,355,389 88.2%
Legacy fund 865,827,862 1,243,174,990 377,347,128 43.6%
Foundation aid stabilization fund 130,926,961 179,803,662 48,876,701 37.3%
Common schools trust fund 130,926,961 179,803,662 48,876,701 37.3%
Resources trust fund 258,653,919 356,407,324 97,753,405 37.8%
Renewable energy development fund 3,000,000 3,000,000 0 0.0%
Energy conservation grant fund 200,000 200,000 0 0.0%
Oil and gas research fund 10,000,000 10,000,000 0 0.0%
Oil and gas impact fund 29,145,670 28,353,446 (792,224) (2.7%)
North Dakota outdoor heritage fund 10,871,198 10,799,177 (72,021) (0.7%)
Abandoned well and site reclamation fund 8,435,599 8,399,588 (36,010) (0.4%)
General fund 400,000,000 400,000,000 0 0.0%
Tax relief fund 200,000,000 200,000,000 0 0.0%
Budget stabilization fund 75,000,000 75,000,000 0 0.0%
State disaster relief fund 0 0 0 0.0%
Energy impact fund 4,000,000 4,000,000 0 0.0%
Lignite research fund 3,000,000 3,000,000 0 0.0%
Strategic investment and improvements fund 256,459,929 775,396,416 518,936,487 202.3%
Total revenues $3,120,065,624 $4,584,244,781 $1,464,179,157 46.9%

Preliminary 2019-21 Revenue Forecast
The Budget Section received the OMB preliminary revenue forecast for the 2019-21 biennium. The preliminary
2019-21 biennium revenue forecast includes estimated general fund revenue of $3.4 billion for the 2019-21 biennium,
$156.4 million more than the 2017-19 biennium revised forecast and $292.9 million more than the 2017 legislative
forecast for the 2017-19 biennium.

The preliminary 2019-21 biennium revenue forecast prepared by OMB includes estimated oil tax revenue of
$4.8 billion, $245.3 million more than the 2017-19 biennium revised forecast and $1.7 billion more than the 2017
legislative forecast. The preliminary 2019-21 biennium revenue forecast estimates an average North Dakota oil price of
$53 per barrel and production of 1.31 million barrels per day.

Employee Bonuses

The Office of Management and Budget reported to the Budget Section in September 2017 and September 2018
regarding the number of employees receiving bonuses exceeding the 25 percent limitation pursuant to Section 54-06-30.
Agencies may not give bonuses to more than 25 percent of their employees except in special circumstances approved
by Human Resource Management Services, and Human Resource Management Services is required to report
exceptions to the Budget Section. In September 2017, OMB reported no agencies made requests or exceeded the
25 percent limitation during fiscal year 2017. In September 2018, OMB reported during fiscal year 2018, 21 state
agencies awarded 257 performance bonuses to employees, totaling $236,941. Of the 21 state agencies, the North
Dakota School for the Blind and the Insurance Commissioner exceeded the 25 percent employee bonus limitation.

Fiscal Irregularities

Pursuant to Section 54-14-03.1, the Budget Section received reports from OMB on irregularities in the fiscal practices
of the state. Fiscal irregularities include the use of state funds to provide bonuses, cash incentive awards, and temporary
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salary adjustments for state employees. The Office of Management and Budget identified the following fiscal

irregularities:

Agency Description Amount

Adjutant General Voluntary separation incentive program $19,013

Attorney General Additional duties assumed by one individual $1,415

Attorney General Voluntary separation incentive program $208,406

Department of Commerce Workload adjustment for one individual $553

Department of Commerce Severance payments for a reduction-in-force for 13 individuals $190,722

Department of Corrections and Voluntary separation incentive program $16,171

Rehabilitation

Department of Corrections and Additional duties performed by two individuals related to the special $1,200

Rehabilitation operations response team from May to August 2017 ($150 per person per
month)

Department of Corrections and Compensation for additional workload for two individuals $1,560

Rehabilitation

Department of Corrections and Stipends provided for teacher licenses for three individuals $2,400

Rehabilitation

Council on the Arts Additional duties assumed by three individuals related to various grant $19,200
reporting from July 2016 to June 2017

Council on the Arts Overspent salaries and wages line item in 2015-17 biennium. Overage will $2,645
be charged to the 2017-19 biennium appropriation.

Department of Financial Institutions Voluntary separation incentive program for two individuals $44,937

Highway Patrol Voluntary separation incentive program for three individuals $44,455

Department of Human Services Reduction in force of 1 individual $9,592

Department of Human Services Voluntary separation incentive program for 69 individuals $1,198,172

Department of Human Services Settlement agreement for two individuals $17,392

Department of Human Services Negotiated settlement agreement for one individual $57,268

Indian Affairs Commission Voluntary separation incentive program $17,127

Judicial branch Additional hours worked by one individual while coworker was on maternity $705
leave

North Dakota Vision Services - School for |Pay adjustment for seven teachers working additional days for summer $18,840

the Blind contracts

North Dakota Vision Services - School for |One teacher retired prior to 12-month contract concluding. Compensation $10,946

the Blind for remaining 3 months of contract and 10 percent of sick leave

Office of Management and Budget Additional duties assumed by two individuals $14,500

Office of Management and Budget Voluntary separation incentive program $111,505

Parks and Recreation Department Additional duties assumed by one individual $3,000

Parks and Recreation Department Voluntary separation incentive program for two individuals $44,911

Public Employees Retirement System Compensation for additional workload for three individuals $2,884

Retirement and Investment Office Retroactive pay for two employees as a result of additional workload due $1,300
to coworker maternity leave

Retirement and Investment Office Additional duties performed by six individuals due to a position vacancy $6,575

Securities Department Pay increase approved by the Governor on January 30, 2018, for work $10,192
performed by one individual since July 1, 2017

Soybean Council Additional workload for one individual while in dual role of Executive $10,000
Director and Director of Market Development

State Auditor Settlement agreements for two individuals $36,555

State Auditor Voluntary separation incentive program for one individual $21,707

State Department of Health Severance agreement for one individual $26,652

State Department of Health Voluntary separation incentive program for two individuals $57,343

State Department of Health Compensation awarded to one individual based on an Office of $6,050
Administrative Hearings decision

State Department of Health Sick leave payout for one individual $1,599

State Department of Health Compensation for additional strategic and organizational responsibilities $1,382
for two individuals

State Water Commission Voluntary separation incentive program for four individuals $90,066
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Agency Description Amount
Tobacco Prevention and Control Employee severance packages relating to elimination of agency $400,739
Committee
Department of Trust Lands Settlement agreement for one individual $38,858
Department of Veterans' Affairs Reduction in force of one individual $10,719
Veterans' Home Severance agreement for one individual $45,000
Workforce Safety and Insurance Compensation for additional workload for one individual $1,356

Tobacco Settlement Proceeds
Pursuant to Section 54-44-04, the Budget Section received reports on tobacco settlement proceeds received by the
state. The Office of Management and Budget reported for the 2017-19 biennium to date through July 2018, approximately
$53.1 million had been received by the state and deposited in the tobacco settlement trust fund. Payments received by
the state and deposited in the tobacco settlement trust fund since December 1999 total $475.0 million. Of the
$53.1 million, $29.1 million was transferred to the community health trust fund, $23.8 million was transferred to the water
development trust fund, and $200,000 was appropriated by the 2017 Legislative Assembly to the Attorney General.

The Attorney General reported to the Budget Section in July 2018 regarding recent tobacco settlement payments
received from tobacco companies. The Attorney General reported tobacco companies participating in the Master
Settlement Agreement previously claimed North Dakota did not appropriately enforce the requirement of nonparticipating
tobacco companies to deposit settlement claims into an escrow account. The Attorney General reported this resulted in
the participating tobacco companies withholding payment from North Dakota. The Budget Section was informed North
Dakota reached a settlement with the tobacco companies, resulting in $34 million being paid to North Dakota to settle
all existing tobacco-related claims. The Attorney General reported the $34 million settlement was received in April 2018
as part of the $53.1 million payments.

Prior to the 2017-19 biennium, tobacco settlement funds were distributed as follows--10 percent to the community
health trust fund, 45 percent to the common schools trust fund, and 45 percent to the water development trust fund. The
tobacco settlement payments during the 2017-19 biennium are distributed 55 percent to the community health trust fund,
0 percent to the common schools trust fund, and 45 percent to the water development trust fund. At the conclusion of
the current biennium, the allocation percentages will revert to the percentage format established prior to the 2017-19
biennium.

Voluntary Separation Incentive Program
The Office of Management and Budget reported to the Budget Section in June 2017 regarding the status of the 2017
voluntary separation incentive program. The Office of Management and Budget reported 17 agencies offered the
program, resulting in 200 employee applications for the program, of which 158 applications were accepted. The Office
of Management and Budget reported the estimated cost of the 158 agreements was $3 million.

The Office of Management and Budget reported to the Budget Section in September 2018 regarding the status of
the 2018 voluntary separation incentive program. The Office of Management and Budget reported 19 agencies offered
the program, resulting in 295 employee applications for the program, of which 40 applications had been accepted. After
the Budget Section concluded its business, OMB accepted an additional 179 applications, resulting in a total of
219 accepted applications.

Deficiency Appropriations

The Office of Management and Budget reported to the Budget Section in September 2018 regarding anticipated
deficiency appropriations for the 2017-19 biennium. The Office of Management and Budget reported three agencies
anticipate requesting deficiency appropriations totaling $16.2 million from the 2019 Legislative Assembly. The Office of
Management and Budget anticipates requesting $408,000 for expenditures related to the Heritage Center expansion
project lawsuit; the Adjutant General anticipates requesting $15.5 million for 2017 flood disaster costs ($1.2 million), to
repay a loan for costs relating to the unlawful activity associated with the construction of the Dakota Access Pipeline
($12.8 million), and to repay a loan for the 2017 emergency hay transportation program ($1.5 million); and the State
Historical Society anticipates requesting a deficiency appropriation of $280,000 for legal expenditures related to the
Heritage Center expansion project lawsuit.

EXECUTIVE BUDGET DEVELOPMENT

The Budget Section received reports from OMB regarding the development of the 2019-21 biennium executive
budget. The anticipated budget participation activities and timeline are as follows:
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Executive Budget Development Activities Time Period
Budget request guidelines for state agencies April through May 2018
Preliminary revenue forecast July through August 2018
Budget requests due from state agencies July 15, 2018
Budget meetings with state agencies August through mid-October 2018
Executive revenue forecast is prepared November 2018
Budget recommendation presented to the Legislative Assembly Early December 2018

The Budget Section was informed the Governor directed agencies to develop 2019-21 biennium budget requests as
follows:

Criteria Governor's 2019-21 Biennium Budget Guidelines
2017-19 biennium general fund appropriation of $5 million or more 10 percent reduction to 2017-19 ongoing expenditures
2017-19 biennium general fund appropriation of less than $5 million 5 percent reduction to 2017-19 ongoing expenditures
FTE positions authorized for the 2017-19 biennium of 20 or more Reduction of 5 percent of 2017-19 authorized FTE positions
FTE positions authorized for the 2017-19 biennium of fewer than 20 No reduction of FTE positions

The Governor also directed agencies to prepare an additional 3 percent contingent reduction to ongoing funding.

Federal Grant Applications
The Office of Management and Budget reported quarterly to the Budget Section regarding state agencies applying for
federal grants estimated to be $25,000 or more pursuant to Section 54-27-27. Section 54-27-27 requires OMB to present
at each meeting of the Budget Section reports received from state agencies, other than entities under the control of SBHE,
which have applied for federal grants estimated to be $25,000 or more. The Office of Management and Budget reported
the following agencies applied for federal grants estimated to be $25,000 or more:

Agency Time Period of Grant Amount

June 2017

Attorney General 2 years $496,626

Department of Human Services 2 years, 5 months $4,000,000
September 2017

Attorney General August 2016 through December 2017 $13,850,000

Department of Transportation January 2018 through January 2021 $1,584,000
December 2017

Department of Transportation 2017 through 2025 $25,000,000

Department of Transportation 2017 through 2025 $25,000,000

Department of Transportation 2017 through 2021 $30,000,000
March 2018

Department of Public Instruction October 2018 through September 2019 $1,000,000

State Historical Society May 2018 through April 2019 $50,000

Department of Transportation January 2018 through June 2021 $376,534

Department of Transportation February 2018 through July 2020 $241,687
July 2018

Department of Public Instruction 2018 through 2022 $3,700,000

Department of Public Instruction September 2018 through September 2020 $100,000

Department of Agriculture October 2018 through September 2020 $300,000
September 2018

Department of Agriculture May 2019 through April 2020 $45,000

The Office of Management and Budget reported the following agencies were awarded federal grants of $25,000 or
more:

Agency Time Period of Grant Amount

September 2017

Attorney General August 2016 through December 2017 $10,000,000
December 2017

Department of Public Instruction October 2017 through September 2020 $28,800,000
July 2018

State Library July 2018 through June 2020 $249,000

Housing Finance Agency November 2017 through November 2020 $265,000
September 2018

Job Service North Dakota July 2018 through June 2021 $450,000

State Board of Higher Education Project Variance Reports
The Office of Management and Budget reported to the Budget Section regarding capital project variance reports
provided from SBHE to OMB pursuant to Section 15-10-47. Section 15-10-47 requires whenever any new construction,
renovation, or repair, valued at more than $250,000, is underway on the campus of an institution of higher education under
the control of SBHE, the board must provide OMB with semiannual project variance reports. The reports must include:
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e Name or description of the project.

e Expenditures authorized by the Legislative Assembly.

e Amount of the original contract.

e Amount of any change orders and description.

e Amount of any potential or anticipated change orders.

e Sum of the original contract, change orders, and potential or anticipated change orders and the amount by which
that sum varies from the expenditures authorized by the Legislative Assembly.

e Total expenditures to date.

e Scheduled date of completion as noted in the original contract and the latest available scheduled date of

completion.

e List of each public and nonpublic entity that has a contractually reflected financial obligation with respect to the

project.

In March 2018, OMB reported project variance reports for University System projects for the period July 2017 through

December 2017, as follows:

Current Contract
Number of Project Contract (Over)/Under
Projects Authorization Amounts Authorization
Projects Specifically Authorized by the Legislative Assembly
Lake Region State College 1 $1,400,000 $1,400,000 $0
UND 19| $265,488,396| $150,260,912( $114,339,984
NDSU 6| $152,142,709( $115,902,253| $36,240,456
NDSU Extension Services 3| $22,408,224( $13,141,463 $6,979,218
North Dakota State College of Science 1{ $13,298,0001 $12,951,387 $346,613
Dickinson State University 5| $18,059,974 $3,152,110( $14,907,864
Minot State University 9 $5,191,606 $4,016,599 $1,175,007
Valley City State University 2| $36,431,775( $13,931,775| $22,500,000
Dakota College at Bottineau 3| $11,702,482 $1,048,564( $10,653,918
Projects Approved by the State Board of Higher Education

Lake Region State College 2 $463,474 $355,334 $108,140
UND 8| $12,654,628 $7,068,759 $8,585,869
NDSU 14| $24,036,000| $17,948,329 $6,087,671
Dickinson State University 1 $7,966,350 $7,966,350 $0
Mayville State University 1 $777,000 $730,743 $46,257
Valley City State University 1 $439,199 $404,291 $34,908

GOVERNOR'S OFFICE

Additional Federal or Other Funds Received

The Governor's office reported to the Budget Section in March 2018 on the source, amount, and purpose of additional
federal or other funds received during the 2017-19 biennium pursuant to Section 4 of House Bill No. 1001 (2017). The
report indicated the following additional funds were received by the Governor's office as of March 2018:

Source

Amount

Purpose

Bush Foundation

Governor Burgum 2015-17 salary

Dakota Medical Foundation

North Dakota United

North Dakota University System Foundation

$50,000
$51,525
$30,000

Innovation Education Task Force
Office of Recovery Reinvented
Office of Recovery Reinvented

$1,624|Task Force for Higher Education Governance
$500| Task Force for Higher Education Governance

NORTH DAKOTA UNIVERSITY SYSTEM
Campus Improvements
The University System requested Budget Section approval relating to the following capital construction project

requests for campus improvements:

Minot State University

e Dome seat replacement project - Pursuant to Section 15-10-12.1, the Budget Section approved a $2.2 million
dome seat replacement project for the Minot State University Dome. The Budget Section was informed of the
$2.2 million needed to replace the dome's 10,000 seats, $1.0 million was provided in August 2017 from the City
of Minot from the city's facilities enhancement fund. The remaining $1.2 million will be provided by donations to
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the Minot State University Development Foundation, of which approximately one-third is anticipated to be provided
by individuals and two-thirds by business sponsors. Construction will begin in May 2019 and will be competed in
the summer of 2019 to be available for use during the 2020 academic year.

Valley City State University
e Track repair project - Pursuant to Section 15-10-12.1, the Budget Section approved a $1.2 million track repair
project for the Valley City State University outdoor track field, using donated funds. The Budget Section was
informed excess water and freezing conditions have damaged the track, causing the surface to be unsafe. The
project was to begin in the spring of 2018 and be completed prior to the start of the fall 2018 athletic season.

Local Funds Report
Pursuant to Section 15-10-12.3, the Budget Section received a report on sources of funds received for construction
projects of entities under control of SBHE. The report indicated one project, the seed conditioning plants at the NDSU
Extension Service, was authorized during the 2015-17 biennium and was continued into the 2017-19 biennium. The
expected completion date for this project is June 2019.

VALLEY CITY STATE UNIVERSITY
Integrated Carbon Plant Project

Valley City State University reported to the Budget Section regarding the status of the integrated carbon plant project
pursuant to Section 3 of Senate Bill No. 2196 (2017). Valley City State University reported the project has potential to
generate new revenue for Valley City State University, allow for a decrease in utility expenditures, and create student
research and teaching opportunities while lowering the university's carbon emissions. The 2017 Legislative Assembly
authorized the university to proceed with the project by using revenue bonds of up to $22.5 million. Valley City State
University is working to secure bond financing and has contracted with Barr Engineering to conduct an independent
feasibility study and market analysis. The study is expected to be complete in fall 2018. Valley City State University
informed the Budget Section if the study results reveal the technology and financial potential of the project can be
obtained, bond sales would be completed in approximately 2 to 3 months and the plant would require 18 to 24 months
to construct.

ANNUAL FULL-TIME EQUIVALENT POSITION REPORT
North Dakota State University Main Research Center
The North Dakota State University Main Research Center reported to the Budget Section regarding FTE position
adjustments made at the main research center pursuant to Section 15-12.1-05. The main research center reduced
28.78 FTE positions between December 1, 2016, and November 30, 2017, resulting in a total of 332.82 FTE positions
as of November 30, 2017.

Branch Research Centers and Agronomy Seed Farm
The North Dakota State University branch research centers and Agronomy Seed Farm reported to the Budget Section
regarding FTE position adjustments made at the main research center pursuant to Section 15-12.1-05. The branch
research centers reduced 9.80 FTE positions between December 1, 2016, and November 30, 2017, resulting in a total
of 108.89 FTE positions as of November 30, 2017. The Agronomy Seed Farm reported no changes in FTE positions
were made between December 1, 2016, and November 30, 2017, maintaining a total of 3.00 FTE positions as of
November 30, 2017.

North Dakota State University Extension Service
The North Dakota State University Extension Service reported to the Budget Section regarding the FTE position
adjustments made at the Extension Service pursuant to Section 11-38-12. The Extension Service reduced 13.97 FTE
positions between December 1, 2016, and November 30, 2017, resulting in a total of 251.90 FTE positions as of
November 30, 2017.

Northern Crops Institute
The Northern Crops Institute reported to the Budget Section regarding the FTE position adjustments made at the
Northern Crops Institute pursuant to Section 11-38-12. The Northern Crops Institute reported no changes in
FTE positions were made between December 1, 2016, and November 30, 2017, maintaining a total of 11.80 FTE
positions as of November 30, 2017.

Upper Great Plains Transportation Institute
The Upper Great Plains Transportation Institute reported to the Budget Section regarding the FTE position
adjustments made for the Upper Great Plains Transportation Institute pursuant to Section 11-38-12. The Budget Section
learned the Upper Great Plains Transportation Institute added .05 FTE positions between December 1, 2016, and
November 30, 2017, resulting in a total of 43.93 FTE positions as of November 30, 2017.
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STATE BOARD OF AGRICULTURAL RESEARCH AND EDUCATION
Efficiency and Effectiveness

The Budget Section received a report from the State Board of Agricultural Research and Education in March 2018
regarding its findings and recommendations to increase the efficiency and effectiveness of the NDSU Extension Service
pursuant to Section 15 of Senate Bill No. 2020 (2017). The board reported Phase 1 of the review process was completed
in June 2017 and Phase 2 was completed in November 2017. The Budget Section was informed a review committee
focused on organized citizen input, educational programs, organizational structure, funding, the changing needs of
customers, branding, public relations, and marketing. The committee recommended the NDSU Extension Service obtain
input from stakeholders and citizens regarding organization, the focus on transformational education, delivery of
programs in agriculture and natural resources, 4-H and youth development, family and consumer sciences, and
community vitality. The committee recommended the Extension Service:

o Clarify the role of county, area, and state specialists and to be more deliberate in staffing plans with campus-based
departments to ensure expertise is available for stakeholders;

e Focus on engaging the 18- to 35-year-old and 36- to 49-year-old demographics, as these demographics are vital
to the future of the Extension Service;

o Update the financial partnership between county and state base policy to allow for increases in fees and grants
for agency programs. The cost-share for salary and benefits would be 40 percent county responsibility and
60 percent state responsibility; and

e Change its name to NDSU Extension as part of a rebranding and marketing effort and to avoid confusion with
service providing agencies.

Status Report
The State Board of Agricultural Research and Education submitted a report to the Budget Section in July 2018
regarding the status of board activities pursuant to Section 15-12.1-17(10).

DEPARTMENT OF AGRICULTURE
Emergency Hay Transportation Assistance Program

The Agriculture Commissioner reported to the Budget Section in December 2017 regarding the emergency hay
transportation assistance program. The Agriculture Commissioner reported as a result of the 2017 drought and
subsequent hay production shortages, producers needed to purchase and transport hay from outside North Dakota. The
Agriculture Commissioner reported the emergency hay transportation assistance program was utilized to reimburse
these producers. The Agriculture Commissioner reported the department received 492 applications for hay
transportation assistance, of which 491 applications were approved. The Agriculture Commissioner reported hay
transportation costs ranged from $4 to $5 per mile, with an average of $4.24 per mile. The Agriculture Commissioner
received $1.5 million from the Adjutant General from a Bank of North Dakota loan for the program. The Agriculture
Commissioner reported the entire $1.5 million distributed to successful applicants, resulting in an average amount
awarded to each applicant of $3,054.

DEPARTMENT OF COMMERCE
Centers of Excellence and Centers of Research Excellence Audit and Monitoring Reports

The Budget Section received monitoring and annual audit reports of centers of excellence and centers of research
excellence pursuant to Sections 15-69-05 and 54-65-03. The Department of Commerce reported $57.8 million of state
centers of excellence funds and $221.8 million in nonstate funds have generated a total estimated economic impact of
$833.1 million. The department also reported each centers of excellence award is monitored for a period of 6 to 10 years
and centers are reviewed after a period of at least 3 full fiscal years. In fiscal year 2016, 36 centers had been in existence
for at least 3 full fiscal years. Of these 36, 10 centers have been released from postaward monitoring, pursuant to Section
15-69-04. The department reported of the remaining 26 centers, 20 centers are achieving the desired economic benefit
while 6 centers were not. The 6 centers include:

e NDSU - Center for Sensors, Communication, and Control (Center for Integrated Electronic Systems)--fewer jobs
than anticipated;

o UND Research Foundation - Center for Passive Therapeutics--laboratories not fully utilized;

e UND SUNRISE BioProducts Center of Excellence for Chemicals, Polymers, and Composites from Crop Oils--
unable to secure private sector funding;

e NDSU Center for Advanced Technology Development and Commercialization--unable to secure private sector
partners;
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o UND Center for Innovation V2 Aerospace Technical Assistance Enhancement grant--unable to secure federal

maintenance contract for unmanned systems; and

e NDSU Center for Life Sciences Research and Applications--unable to secure private sector partners.

The Department of Commerce reported centers of excellence and centers of research excellence participants and

the Centers of Excellence Commission audits include:

Center of Excellence and Center of Research Excellence

Audit Results

Lake Region State College - Dakota Precision Ag Center

Dakota College at Bottineau - Entrepreneurial Center for Horticulture

NDSU - Center for Advanced Electronics Design and Manufacturing

NDSU - Center for Surface Protection

NDSU - Center for Aghiotechnology: Oilseed Development

NDSU - Center for Technologically Innovative Products and Processes

NDSU - Center for Sensors, Communication, and Control (Center for Integrated Electronic Systems)
NDSU - Center for Advanced Technology Development and Commercialization

NDSU - Research 1 Expansion

NDSU - Center for Biobased Materials, Science and Technology

NDSU - Center for Life Sciences Research and Applications

NDSU - Limited Deployment Cooperative Airspace Project

UND - Limited Deployment Cooperative Airspace Project

UND - Center for Gas Utilization

UND - Unmanned Aircraft Systems Center of Excellence

UND Research Foundation - Center for Passive Therapeutics

UND - Petroleum Research, Education, and Entrepreneurship Center

UND - SUNRISE BioProducts Center of Excellence for Chemicals, Polymers, and Composites from
Crop Oils

UND - Unmanned Aircraft Systems Software Curriculum and Development

UND - Unmanned Aircraft Systems Research, Education, and Training Enhancement Grant

UND - Law Enforcement and Public Safety Agency Small Unmanned Aircraft Systems Course
UND Center for Innovation Foundation - V2 Aerospace, Inc., Technical Assistance Request

UND Center for Innovation - Certificate Programs for Motion Video and Activity-Based Intelligence
Analysis

UND - Center for Avian Therapeutics for Infectious Diseases

UND - Global Hawk Sensor Operator Part Task Trainer

UND Center for Innovation Foundation - Joint Distributed Common Ground System

UND - Unmanned Aircraft Systems Airspace Initiative Center of Excellence (Phases 2 and 3)
UND - Airspace Integration Team - Unmanned Aircraft Systems National Test Site (Phase |, II, IlI)
UND Certified Flight Instructor - Enhanced Use Lease for Grand Forks Air Base I

UND Certified Flight Instructor - Enhanced Use Lease for Grand Forks Air Base IV

Bismarck State College - National Energy Center of Excellence

Dickinson State University Strom Center for Entrepreneurship and Innovation - Institute for Technology
and Business

NDSU - Center for Biopharmaceutical Research and Production

NDSU - Material and Nanotechnology Center

UND - Center of Excellence in Space Technology and Operations

UND Energy and Environmental Research Center - National Center for Hydrogen Technology
UND - Grand Forks Air Force Base Realignment Business Transition

UND Research Foundation - Center of Excellence in Life Sciences and Advanced Technology
UND - Unmanned Aircraft Systems Airspace Initiative Center of Excellence (Phase 1)

Valley City State University - Enterprise University

Williston State College - Petroleum Safety and Technology Center

No findings identified
No findings identified
No findings identified
No findings identified
No findings identified
No findings identified
No findings identified
No findings identified
No findings identified
No findings identified
No findings identified
No findings identified
No findings identified
Two findings identified
No findings identified
No findings identified
Three findings identified
No findings identified

No findings identified
No findings identified
No findings identified
No findings identified
No findings identified

No findings identified
No findings identified
No findings identified
No findings identified
No findings identified
No findings identified
No findings identified

No longer reporting

No longer reporting

No longer reporting
No longer reporting
No longer reporting
No longer reporting
No longer reporting
No longer reporting
No longer reporting
No longer reporting
No longer reporting

Renaissance Fund Organizations Annual Audits

The Department of Commerce reported on the annual audits of renaissance fund organizations (RFOs) pursuant to
Section 40-63-07(9). The department reported 58 cities have a renaissance zone, 8 of which have established RFOs.
The department reported approximately $11.3 million has been invested in RFOs and $5.6 million of tax credits have
been claimed. The department reported of the $4.9 million remaining tax credits available as of September 2018,
$1.2 million has been reserved for the Grand Forks RFO, $2 million for the Fargo RFO, $465,000 for the Hope RFO,

and $15,000 for the Mayville RFO.
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The department reported the following tax credit summary as of September 2018:

Renaissance Total Credits Total Credits Total Credits Available

Tax Credits Authorized Claimed Committed Uncommitted
Category 1 (0 to 5,000 population) $2,135,866 $563,3661 $480,000 $1,092,500
Category 2 (5,001 to 30,000 population) 250,000 250,0007
Category 3 (Over 30,000 population) 8,114,134 4,835,0008 3,200,000 79,134
Total $10,500,000 $5,648,366 $3,680,000 $1,171,634

1Category 1 cities - Casselton ($37,500), Hazen ($15,500), Mayville ($187,650), and Hope ($322,716).
2Category 2 cities - Jamestown ($150,000) and West Fargo ($100,000).
3Category 3 cities - Fargo ($4,835,000).

Reduction in Force
The Department of Commerce reported on the department's May 2018 reduction in force, including the amount of
salary savings and how the savings will be used during the 2017-19 and 2019-21 bienniums. According to the report, on
May 24, 2018, the department reduced staff by 13 FTE positions. The department intends to use cost-savings from the
reduction in force to hire specialists in new roles to focus on new department priorities, including the commercialization
of intellectual property, the establishment of an intermodal site in North Dakota, and elevating North Dakota's image and
brand.

The department reported while the Governor's guidelines would reduce the department's FTE positions to 63.40 for
the 2019-21 biennium, the department will request 61.80 FTE positions, a reduction of 4.60 FTE positions from the
66.40 FTE positions authorized for the 2017-19 biennium. The department estimates the reduction in force will result in
cost-savings of $218,705 during the 2017-19 biennium. The estimated cost-savings during the 2019-21 biennium is
$266,497, which includes salaries and benefits savings and reduced rent costs because the department will reduce the
amount of office space it rents from Workforce Safety and Insurance.

FORM OF BUDGET
State Water Commission

Pursuant to Section 54-44.1-07, the Budget Section considered the form of the State Water Commission budget
documents and appropriations bill for presentation to the 2019 Legislative Assembly. The State Water Commission's
current budget consists of two line items, totaling $722.2 million for the 2017-19 biennium. Section 5 of House Bill
No. 1020 (2017) provided direction to the State Water Commission and OMB on the form of the State Water Commission
budget; however, Governor Burgum vetoed this section. Under Section 54-44.1-07, the Legislative Council has authority
to determine how agencies and OMB submit budgets and budget recommendations to the Legislative Assembly for an
upcoming biennium. The Budget Section directed pursuant to Section 54-44.1-07:

e The 2019-21 biennium budget request for the State Water Commission and the related draft appropriations act
for the State Water Commission submitted by OMB for consideration by the 66™ Legislative Assembly identify
funding separately in a salaries and wages line item, operating expenses line item, capital assets line item, project
carryover line item, new projects line item, and any additional line items as determined necessary by the
commission or OMB; and

e The State Water Commission present funding requests for projects for the 2019-21 biennium in a manner
consistent with the funding designations identified in Section 5 of House Bill No. 1020.

STATE TREASURER
Outstanding Warrants and Checks

The Budget Section received reports from the State Treasurer regarding warrants and checks outstanding for more
than 90 days and less than 3 years pursuant to Section 54-11-01. Section 54-11-01 requires the State Treasurer to
report to the Budget Section, within 90 days of the beginning of each fiscal year, all warrants and checks outstanding for
more than 90 days and less than 3 years. The State Treasurer provided reports to the Budget Section in September 2017
and September 2018. The Budget Section was informed items reported may be the result of money that has not been
received by the proper recipient or checks that have not been cashed. Annually, checks more than 3 years old are
transferred to the Department of Trust Lands as unclaimed property.

The State Treasurer reported in September 2017 the total number of outstanding checks in state fiscal year 2017
increased by 7.5 percent compared to state fiscal year 2016, while the total dollar amount of outstanding checks
decreased by 8.5 percent during this time period. The State Treasurer reported the total amount of outstanding checks
for fiscal year 2017 was $2.4 million. The State Treasurer reported 3,476 outstanding checks from fiscal year 2014
totaling $337,657 would be transferred to the Department of Trust Lands' Unclaimed Property Division in October 2017.
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The State Treasurer reported in September 2018 the total dollar amount of outstanding checks increased by
9.8 percent from fiscal year 2017 to fiscal year 2018. The State Treasurer reported 4,293 checks totaling $409,647
issued in fiscal year 2015 will be transferred to Unclaimed Property in October 2018. As of September 2018, there were
18,114 outstanding checks totaling $5.2 million issued during fiscal years 2016, 2017, and 2018.

DEPARTMENT OF TRUST LANDS
State Agency Unclaimed Property

The Budget Section received reports from the Department of Trust Lands regarding state agencies that have not
submitted a claim for unclaimed property belonging to that agency pursuant to Section 47-30.1-24.1. The North Dakota
Uniform Unclaimed Property Act has been in effect since 1975, and since that time, North Dakota state agencies have
been reported as being owners of unclaimed property. The 2003 Legislative Assembly enacted Section 47-30.1-24.1 in
an effort to resolve the issue of state agency unclaimed property. Section 47-30.1-24.1 provides that within 1 year of
receipt of state agency property, the administrator of unclaimed property shall notify the agency by certified mail. The
Commissioner of the University and School Lands is to present a report to the Budget Section identifying every state
agency that has not submitted a claim for property belonging to that agency within 1 year of the receipt of the date of the
certified mail receipt, and upon approval of the Budget Section, the agency relinquishes its right to recover its property.

The Department of Trust Lands reported during the 2017-18 interim, its Unclaimed Property Division identified
10 state agencies with unclaimed properties with a total value of $12,335 as of June 2017, and 13 state agencies with
unclaimed properties with a total value of $17,216 as of June 2018.

The Budget Section, pursuant to Section 47-30.1-24.1, approved the lists of state agencies relinquishing rights to
recover unclaimed property in June 2017 and in July 2018.

Status of Information Technology Project

The Budget Section received a report from the Department of Trust Lands in March 2018 regarding the status of the
information technology (IT) project authorized in Senate Bill No. 2013 (2017), including current and anticipated
expenditures for the 2017-19 biennium. The department reported as of March 19, 2018, the department has not
expended the $3.6 million appropriation to replace the current department IT systems. The department reported a
contract is expected to be executed by May 15, 2018, for unclaimed property replacement software. The Budget Section
was informed due to insufficient responses for the department's land management system request for proposal, the
request for proposal will be reissued on April 30, 2018.

BUDGET SECTION DUTIES - EFFECT OF SUPREME COURT DECISION

The Legislative Council Director reported to the Budget Section in September 2018 regarding the potential effect of
the North Dakota Supreme Court decision in North Dakota Legislative Assembly v. Burgum on the duties of the Budget
Section. The Legislative Council Director reported the court held the language in Section 5 of House Bill No. 1020 (2017)
requiring Budget Section approval relating to State Water Commission funding transfers was an unconstitutional
delegation of legislative authority. The ruling eliminates the State Water Commission's authority to transfer funds as
designated in Section 5 and eliminates the authority of the Budget Section to approve these transfers. The Legislative
Council Director reported the court held the language in Section 5 of Senate Bill No. 2013 (2017) requiring Budget
Section approval relating to Department of Trust Lands appropriations also was an unconstitutional delegation of
legislative authority. As a result, the ruling allows the Department of Trust Lands to spend the entire $3.6 million
appropriation for its IT project without approval from the Budget Section.

The report indicated the court's opinion did not address other Budget Section duties, and the impact of the opinion
on future Budget Section operations is unclear. The Legislative Council Director reported the court appeared to indicate
the delegation of legislative functions to the Budget Section would be permissible if appropriate guidelines for Budget
Section decisionmaking are provided. The Legislative Council Director reported it appears the court's decision will permit
delegations of legislative powers with proper guidelines, but it will be important for the Legislative Assembly to avoid
delegating to the Budget Section any function that would be considered an executive branch function.

HIGHWAY PATROL
Purchase of Unmanned Aircraft Systems
Pursuant to Section 54-06-37, the Budget Section reviewed a request from the Highway Patrol regarding the
purchase of drones for crash reconstruction and search and rescue purposes. Section 54-06-37 requires state agencies
or other state government entities, excluding the Adjutant General and UND School of Aviation, to receive approval from
the Legislative Assembly, or the Budget Section if the Legislative Assembly is not in session, to purchase or lease an
aircraft. A drone is considered an unmanned aircraft for purposes of this section.

59



The Highway Patrol reported the estimated cost of the drones and related equipment is approximately $45,000 and
the Highway Patrol had budget savings accumulated to purchase the drones. The Budget Section reviewed its authority
to consider the request due to the Supreme Court's decision in North Dakota Legislative Assembly v. Burgum. The
Legislative Council Director reported because the Highway Patrol, one of the Governor's cabinet agencies, has submitted
this request for Budget Section approval, it appears the Governor's office has reviewed the Supreme Court decision and
determined it is appropriate for the Budget Section to consider this request. The Legislative Council Director reported
the request could be considered an acceptance or acknowledgment by the Governor of the authority of the Legislative
Assembly to statutorily delegate this type of approval authority to the Budget Section. The request was not approved by
the Budget Section.

GAME AND FISH DEPARTMENT
Land Acquisition Requests
Pursuant to Section 20.1-02-05.1, the Budget Section reviewed a land acquisition request from the Game and Fish
Department. The request related to a proposal to acquire 80 acres in Morton County adjacent to the department's Storm
Creek Wildlife Management Area. The department reported the property was appraised at $138,000, or $1,725 per acre.
The request was not approved by the Budget Section.

Wetlands Mitigation

The Game and Fish Department reported to the Budget Section in September 2018 regarding land acquisitions used
for Department of Transportation (DOT) mitigation purposes and options to make more Game and Fish Department
lands available for this purpose. The Game and Fish Department reported an interagency guidance document was
implemented in 2010 to provide a set of procedures to assist agencies in mitigating unavoidable wetland losses. The
Game and Fish Department controls and manages wildlife management areas (WMAs). The Game and Fish Department
reported WMAs consist of lands either owned or leased and operated by the Game and Fish Department, totaling
approximately 219,000 acres. The Game and Fish Department reported because the development of wildlife habitat,
including wetlands, on WMAs is a primary function of the Game and Fish Department, almost all available wetland
restoration or creation opportunities have been restored.

The Game and Fish Department reported the department does not actively pursue acquisitions, instead it relies on
offers from landowners willing to sell land. The Game and Fish Department reported the department's 2017-19 biennium
budget includes $800,000 for these land acquisitions. The Game and Fish Department reported acquisition offers are
reviewed to determine if the offer appears to meet DOT mitigation needs, then contacts DOT if necessary. The Game
and Fish Department reported DOT may purchase the property, restore wetlands, receive wetland mitigation credits,
then enter an agreement with the Game and Fish Department for the long-term management of the property. The Game
and Fish Department reported both departments will continue to work together in the future and evaluate land
acquisitions on a case-by-case basis.

DEPARTMENT OF TRANSPORTATION
Department Fees

The Department of Transportation reported to the Budget Section in September 2017 and September 2018 regarding
a report on fees charged by the department in comparison to the actual cost of providing the services for which the fees
are charged pursuant to Section 13 of Senate Bill No. 2012 (2017). The Department of Transportation reported driver's
licenses are valid for 6 years, the fee to customers is $15, and the cost to produce a driver's license is $21. The
Department of Transportation reported customers are charged $5 for license plates while the cost of the plates is $5.95
plus shipping and handling costs of $4. Driver's license fees were last increased in 1987. Motor vehicle fees were last
increased in 2005.

JOB SERVICE NORTH DAKOTA
Status of the Unemployment Trust Fund and the Modified Average High-Cost Multiplier

The Budget Section received a report in March 2018 from Job Service North Dakota on the status of the
unemployment trust fund and the targeted modified average high-cost multiplier pursuant to Section 52-02-17. As of
December 31, 2017, the balance of the unemployment trust fund was $134.6 million, $38.3 million below the projected
2017-19 biennium target balance of $172.9 million. The average high-cost multiplier for the period was 0.77, 0.23 below
the projected 2017-19 biennium target of 1.0. The projected trust fund balance is $153.5 million in 2018, $158.4 million
in 2019, and $162.0 million in 2020.

INFORMATION TECHNOLOGY DEPARTMENT
State Interoperable Radio Network
The Information Technology Department reported to the Budget Section in December 2017 and September 2018
regarding the implementation and progress of SIRN pursuant to Section 7 of House Bill No. 1178 (2017). The department
reported SIRN is a project intended to improve mission critical public safety voice communication capacities for the North
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Dakota public safety community. House Bill No. 1178 established a $0.50 fee to be imposed on assessed communication
services for the use of the SIRN project. The department reported the fiscal note for House Bill No. 1178 estimated
$9.6 million of revenue would be generated for SIRN during the 2017-19 biennium. The department reported the updated
revenue estimate is $7.5 million to $8.0 million for the 2017-19 biennium. The department reported expenditures incurred
through August 2018 totaled $49,975. The department is in contract negotiations with a vendor for SIRN and intends to
award the contract in December 2018. While the 2017 Legislative Assembly provided loan authority of $15 million to ITD
from the Bank of North Dakota for SIRN, ITD does not anticipate borrowing funds during the 2017-19 biennium.

Cloud Computing

The Information Technology Department reported to the Budget Section in March 2018 and September 2018
regarding ITD cloud computing initiatives. The department reported cloud computing is the delivery of computer services
over the Internet. The department reported a transition to the cloud was started because cloud technology has been an
IT standard for 15 years, many on-premise technologies are becoming obsolete, and many new systems are
cloud-based. The department reported cloud technology offers security, operational, and cost advantages. The
department reported cloud technology allows for increased data storage capabilities at lower costs than on-premise data
centers, increased ability to deploy new IT systems, and allows for the delivery of data and computer power to any
platform at any location.

The Information Technology Department reported the cloud strategy includes making North Dakota IT "cloud first."
According to ITD, this strategy means new IT systems will be evaluated for deployment in the cloud as the first option
and current IT systems will be evaluated for a transition to the cloud. The department reported IT systems will not be
automatically placed in the cloud, and all system transitions to the cloud will be made in collaboration with agency
personnel responsible for the system and data. The department reported in September 2018 that 30 state agencies have
more than 170 applications and systems in the cloud. The department reported cloud-related expenditures will not
change ITD rates charged to state agencies during the 2019-21 biennium. The department reported legislative action is
not necessary to continue to move applications and systems to the cloud.

Shared Services Unification
The Information Technology Department reported to the Budget Section in March 2018 and September 2018
regarding ITD shared services unification initiatives. The department is implementing an IT shared services unification
plan to consolidate IT services, such as desktop support and help desk services, and IT personnel in the Governor's
cabinet of executive branch state agencies. The department reported the unification plan will improve IT productivity by
establishing common systems and processes for communication and collaboration among executive branch agencies.

The Information Technology Department reported the unification plan includes the reorganization of top positions in
ITD, including the establishment of positions which will report directly to the Chief Information Officer (CIO), including
the Chief Operations Officer (COQ), Chief Data Officer (CDO), Chief Technology Officer (CTO), Chief Reinvention Officer
(CRO), and Chief Information Security Officer (CISO). The CDO, CTO, and CRO are new positions while the COO and
CISO are positions that exist in ITD, but titles and some job duties have changed. The department reported salary
savings from vacant positions will be used to provide funding for these positions.

As of September 2018, ITD has identified 511 information technology FTE positions, of which 344.30 FTE positions
are employees of ITD and 167 FTE positions are from 12 Governor's cabinet agencies. The department reported all
IT employees and related funding will remain in the respective agencies until changes are approved by the 2019
Legislative Assembly. The department indicated the report phase of the unification plan includes providing information
to the Legislative Assembly during the 2019 legislative session. The department reported legislative proposals will
include budget requests relating to the new IT shared services.

Cybersecurity

The Information Technology Department reported to the Budget Section in September 2018 regarding North Dakota
government cybersecurity. The department reported state and local governments, including K-12 schools and higher
education institutions have experienced cybersecurity issues. The report indicated the state has defended against
34 million vulnerability attacks, 3.3 million denial of service attacks, 88 million spam and phishing messages, and 1,300
"zero-day" attacks, for the period March 2018 through August 2018. A "zero-day" attack is a software attack that has no
existing solution to mitigate the attack. According to the report, North Dakota elementary and secondary schools have
been targeted by North Korea and other nation states. The department reported 1.4 percent of the state's budget is
spent on cybersecurity, compared to a national state and local government average of 5.0 percent. The department
anticipates proposing legislation to the 2019 Legislative Assembly to address cybersecurity strategic, operational, and
workforce initiatives.
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ELECTRONIC PAYMENT PROCESSING SYSTEM
Information Technology Department

The Information Technology Department reported to the Budget Section in December 2017 regarding the status of
the electronic payment processing system authorized in Sections 10 and 11 of Senate Bill No. 2021 (2017). The
department reported the Legislative Assembly provided six agencies with borrowing authority to obtain a loan from the
Bank of North Dakota for the electronic payment processing system and appropriated funding to repay the loan, including
interest. The six agencies were DOT, Secretary of State, Parks and Recreation Department, Game and Fish Department,
Workforce Safety and Insurance, and Highway Patrol.

The Bank of North Dakota finalized a master agreement with J.P. Morgan Chase Bank and met with all six agencies
regarding fees. As of December 6, 2017, all six agencies declined implementation of the electronic payment processing
system and will not obtain loans from the Bank of North Dakota. Two additional agencies, Job Service North Dakota and
the Department of Labor and Human Rights, voluntarily elected to implement the electronic payment processing system.

The Budget Section received information from DOT, Secretary of State, and the Parks and Recreation Department
on the reasons the agencies did not implement the system and from the Bank of North Dakota regarding credit card fees
and transaction processes. After the Budget Section concluded its work, DOT implemented the system on self-service
kiosks to charge customers a 2.5 percent fee for credit card transactions.

DEPARTMENT OF HUMAN SERVICES
Transfers in Excess of $50,000

The Budget Section received a report from DHS regarding transfers in excess of $50,000 pursuant to Section 4 of
House Bill No. 1012 (2017). Through September 13, 2018, two transfers totaling $363,251 were made from the
Management Division to the Program and Policy Division for salaries and wages. The department reported one transfer
for $1,445,157 was made from the Program and Policy Division to the Management Division for operating expenses.
The department reported five transfers totaling $6,197,530 were made between the salaries and wages, operating
expenses, and grants line items of the Program and Policy Division.

LEGACY AND BUDGET STABILIZATION FUND
Advisory Board Report
The Budget Section received reports from the Legacy and Budget Stabilization Fund Advisory Board regarding the
investment policies for the legacy fund and budget stabilization fund pursuant to Section 21-10-11. Section 21-10-11
requires the advisory board to provide at least semiannual reports to the Budget Section regarding asset allocation and
investment policies developed for the legacy fund and budget stabilization fund as well as recommendations presented
to the State Investment Board regarding investment of funds in the legacy fund and budget stabilization fund.

Legacy Fund

As of June 2017, the balance of the legacy fund was $4.63 billion, and is estimated to be $5.56 billion as of June 30,
2019. The Legacy and Budget Stabilization Fund Advisory Board reported as of March 31, 2018, the market value of the
legacy fund was $5.38 billion. Through March 31, 2018, the net earnings in the legacy fund totaled $1.06 billion from
inception, including $608.5 million of realized earnings based on the definition of earnings in Section 21-10-12. As of
May 31, 2018, earnings of the legacy fund eligible for transfer to the general fund at the end of the 2017-19 biennium
are $222.7 million. The unaudited fund performance for the year ended March 31, 2018, was 10.2 percent compared to
a target return of 8.3 percent. The board reported that during the 5-year period ended March 31, 2018, the return was
5.8 percent compared to a target return of 4.7 percent.

Budget Stabilization Fund
As of March 2018, the balance of the budget stabilization fund was $38.3 million and an additional $75 million of oil
tax collections will be deposited in the fund during the 2017-19 biennium. The Legacy and Budget Stabilization Fund
Advisory Board reported the unaudited investment returns, net of fees, averaged 1.31 percent during the 5 years ended
March 31, 2018, compared to a policy benchmark of 0.62 percent. Unaudited fund performance for the year ended
March 31, 2018, net of fees, was 0.35 percent compared to a policy benchmark of 0.22 percent.

HOUSING FINANCE AGENCY
Housing Units Owned or Master Leased for Essential Service Workers
Pursuant to Section 54-17-40, the Budget Section received a report from the Housing Finance Agency regarding the
progress being made to reduce the overall number of housing units owned, master leased, or subsidized by cities, school
districts, or other employers of essential service workers. In March 2018, the Budget Section was informed of the
475 units owned in 2018, 62 units are vacant, leased to nonessential service workers, or listed for sale. The Housing
Finance Agency reported many affordable housing facilities were built in the 1970s and are in need of significant repair.
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The Budget Section received the following information regarding housing units owned or master leased for essential
service workers:

Housing Units Owned Housing Units Master Leased Rent Subsidies
Type of Respondent 2014 2018 2014 2018 2014 2018
City 39 30 150 0 108 0
County 48 32 50 0 0 0
First responder 14 8 10 0 15 0
Medical 157 163 92 4 2 0
School districts 228 242 99 0 0 0
Total 486 475 401 4 125 0

ATTORNEY GENERAL'S OFFICE
Litigation-Related Expenses

Section 5 of House Bill No. 1003 (2017) requires the Attorney General to provide quarterly reports to the Budget
Section regarding all expenditures for litigation-related expenses from the Industrial Commission's litigation fund during
the 2017-18 interim. As of September 12, 2018, the Attorney General's office has spent $2,029,177 on eight lawsuits
from the litigation fund for litigation-related expenditures, of which $1,170,865 was spent during the 2015-17 biennium
and $858,474 was spent during the 2017-19 biennium. The Attorney General reported an additional $141,526 of litigation
fees are available to spend from the fund for the 2017-19 biennium.

STATE FIRE MARSHAL
Fire Department Funding Report

Pursuant to Section 18-04-02, the State Fire Marshal reported to the Budget Section expenditures by certified fire
departments, district funds received from the insurance tax distribution fund, and reserve fund balances. The State Fire
Marshal reported on or before October 31 of each year, a fire department must file a certificate of existence to the State
Fire Marshal. The State Fire Marshal reported funds distributed from the insurance tax distribution fund help communities
maintain fire services with equipment, operations, buildings, vehicles, and other necessities. The State Fire Marshal
reported certified fire departments, certified rural fire departments, and certified fire protection districts receiving funds
are required to file a report with the State Fire Marshal detailing expenditures of funds and its committed and uncommitted
reserve balances. The report must identify the purpose of any committed reserve balance and anticipated time period
for spending the committed reserves. The Insurance Commissioner computes the amounts due to certified fire
departments on December 1 of each year, and distributes the funds to each fire service jurisdiction in December of each
year. The State Fire Marshal reported to be eligible, fire departments from cities, townships, or fire districts must be in
operation for at least 8 months.

The State Fire Marshal reported as of October 31, 2017, 371 fire departments received $7,279,218 and spent
$6,519,561. The State Fire Marshal reported $544,267,885 in premiums were obtained from 19,375 entities in fiscal year
2017.

HUB CITY REPORTS
The Budget Section received reports from hub cities in December 2017 regarding each city's use of funds received
from hub city allocations from the oil and gas gross production tax under Section 57-51-15. Reports were received from
Williston, Dickinson, Minot, Mandan, Bismarck, Fargo, West Fargo, and Jamestown.

DEPARTMENT OF CORRECTIONS AND REHABILITATION
Inmate Report

Pursuant to Section 54-23.3-11, the Budget Section received annual reports on DOCR's prison population
management plan, inmate admissions, and the number of inmates not admitted after sentencing. The department
reported in September 2017 and September 2018. The department reported the department had not refused to admit
any inmates. The maximum operational capacity for male inmates is 1,624 while the maximum operational capacity for
female inmates is 224. The department reported as of September 25, 2017, the average daily inmate population for
males was 1,600 and the average daily inmate population for females was 224, while as of August 31, 2018, the average
daily inmate population for males was 1,546 and the average daily inmate population for females was 206. The
department reported the number of inmate admissions from July 1, 2017, to September 25, 2017, was 323 males and
70 females and the number of inmate admissions from July 1, 2017, to August 31, 2018, was 1,446 males and
347 females.

From April 21, 2017, to December 1, 2017, DOCR received 434 sentences with 7,825 days of good time awarded,
averaging 18 days of good time awarded per inmate. According to DOCR, approximately 50 percent of department
admissions receive good time reductions on their sentences, resulting in the average length of stay in a department
facility to be reduced by 18 days.
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TAX COMMISSIONER
Property Tax Annual Increases
The Budget Section received a report from the Tax Commissioner in accordance with Section 57-20-04, which
requires the Tax Commissioner to provide information to the Legislative Management regarding a report received from
county auditors related to annual increases in property taxes. The commissioner reported the Tax Department created
an online tool to enable users to view mill levies imposed by political subdivisions and which allows users to view property
tax changes for existing property for each political subdivision of the state.

INDUSTRIAL COMMISSION
Abandoned Oil and Gas Well Plugging and Site Reclamation Fund
Pursuant to Section 38-08-04.5, the Budget Section received a report on the balance of the abandoned oil and gas
well plugging and site reclamation fund and expenditures. The Industrial Commission reported the 2017-19 biennium
beginning balance in the fund was $17.4 million. As of June 30, 2018, the estimated fund balance was $18.4 million,
reflecting 2017-19 biennium revenues through June 2018 of $6.3 million and estimated expenditures through June 2018
of $5.3 million.

NORTH DAKOTA OUTDOOR HERITAGE ADVISORY BOARD
Activities to Date

Pursuant to Section 54-17.8-07, the North Dakota Outdoor Heritage Advisory Board reported to the Budget Section
a summary of the board's activities to date. In September 2017, the board reported the fund received $18,650,155 during
the 2013-15 biennium and $19,978,952 during the 2015-17 biennium. The board reported the 2017-19 biennium funding
for the North Dakota outdoor heritage fund is limited to $10 million. Nine grant rounds have been held since 2013,
resulting in $31,347,123 being awarded to 112 projects throughout North Dakota and four additional grant rounds are
scheduled during the 2017-19 biennium with application deadlines of November 1, 2017; April 1, 2018; October 1, 2018;
and May 1, 2019.

STANDING ROCK SIOUX TRIBE
Tax Agreements

Section 57-39.8-02 requires a representative of the Standing Rock Sioux Tribe to provide an annual report to the
Budget Section regarding any sales, use, or gross receipts tax agreements entered by the Standing Rock Sioux Tribe
and that the report identify projects totaling investment in essential infrastructure of at least 10 percent of tribal receipts
under the agreement for that year. The Chairman of the Standing Rock Sioux Tribe submitted a letter to the Legislative
Council addressing this requirement and stating the tribe would not be providing information to the Budget Section due
to the Tax Commissioner terminating the tax agreement entered by the tribe and the State of North Dakota.

The Budget Section received a report from the Tax Commissioner regarding the tax agreement entered by the state
and the Standing Rock Sioux Tribe. The Tax Commissioner reported state laws have to be adopted by the tribe to
administer and enforce the tax agreements. The Tax Commissioner reported after the agreement went into effect in
July 2016, there was a disagreement between the state and the tribe regarding how casinos on the Standing Rock
Reservation were taxed. The Budget Section was informed state laws do not recognize a casino as a government entity.
As result, vendors of the casino were charged sales and use tax. The Tax Commissioner reported the tribe believed the
casino should be exempt from sales and use tax and began administering exemption certificates to vendors of the casino,
which was prohibited in the tax agreement entered by the state and the tribe. As a result, the Tax Commissioner
terminated the agreement in March 2017.

THREE AFFILIATED TRIBES OF THE FORT BERTHOLD RESERVATION
Investment of Oil and Gas Tax Receipts

Pursuant to Section 57-51.2-02, the Three Affiliated Tribes of the Fort Berthold Reservation reported to the Budget
Section fees, expenses, and charges the tribe imposes on the oil industry and essential infrastructure projects completed
by the Three Affiliated Tribes using oil and gas tax receipts. Fiscal year 2017 tax revenue collected totaled $130.6 million,
including $66.3 million from gross production tax and $64.3 million from oil extraction tax. Fiscal year 2018 revenue
collected totaled $181.8 million, including gross production tax of $91.9 million and oil extraction tax of $89.9 million. The
Three Affiliated Tribes reported 10 percent of tax revenue collected during state fiscal years 2016 and 2017 was
$9.7 million and $10.6 million, respectively. The report stated in tribal fiscal year 2016, $26.0 million was spent on the
reconstruction of the Bureau of Indian Affairs Route 12 near Mandaree and in tribal fiscal year 2017, $25.0 million was
spent to complete the reconstruction of Route 12.
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LEGISLATIVE HEARINGS FOR FEDERAL BLOCK GRANTS
Background

The Legislative Council staff contacted state agencies receiving federal funds to determine which agencies receive
block grants that require legislative hearings. The results of the survey revealed one block grant--the community services
block grant administered by the Department of Commerce Division of Community Services--requires legislative hearings.
A summary of the proposed use and distribution plan for the block grant will be provided by the Department of Commerce
as part of the agency's appropriations hearing during the 2019 legislative session. The required public hearing will be
held as part of the appropriations hearing for the Department of Commerce during the 2019 legislative session.

Recommendation
The Budget Section recommends House Concurrent Resolution No. 3001 to authorize the Budget Section to hold
public legislative hearings required for the receipt of new federal block grant funds during the period from the recess or
adjournment of the 66 Legislative Assembly through September 30, 2021.

FEDERAL FUNDS

The Budget Section reviewed a report from the Legislative Council on federal funds anticipated to be received by
state agencies and institutions for the bienniums ending June 30, 2019, and June 30, 2021. The report indicated
agencies estimate $3.8 billion of federal funds will be received during the 2017-19 biennium, $77.6 million less than
appropriated. Agencies estimate $3.8 billion of federal funds will be received for the 2019-21 biennium, $88.0 million
more than is estimated to be received during the 2017-19 biennium. The Legislative Council staff reported of the
343 state programs in 38 state agencies receiving federal funding during the 2019-21 biennium, 167, or 49 percent, are
subject to possible federal sequestration.

The Budget Section reviewed a memorandum on the largest variances by agency for the 2017-19 biennium between
federal funds appropriated and federal funds estimated to be received. The memorandum provides information regarding
the major variances experienced by agencies during the 2017-19 biennium relating to federal funds appropriated and
federal funds estimated to be received and the major variances estimated for the 2019-21 biennium compared to the
2017-19 biennium.

LEGISLATIVE COUNCIL STAFF REPORTS
The Budget Section received the following reports prepared by the Legislative Council staff:

e 65™ Legislative Assembly Budget Status Report for the 2017-19 Biennium. The report provides information on the
status of the general fund and estimated June 30, 2019, ending balance, legislative changes to general fund
revenues, and legislative appropriation changes.

e 65th Legislative Assembly Legislative Changes to State Agency Budgets for the 2017-19 Biennium. The report
provides information on legislative changes to agency budgets and is a compilation of the statements of purpose
of amendment for action taken on appropriation bills during the 2017 session.

e 65th Legislative Assembly State Budget Actions for the 2017-19 Biennium. The report provides information on the
2017-19 state budget, FTE positions, ongoing and one-time general fund appropriations, federal fiscal stimulus
funding, one-time funding, major programs, and related legislation for each state agency. The report also includes
an analysis of major special funds and statistical information on state appropriations.

e Estimated Revenue Sources and Distributions for Major State funds for the 2017-19 Biennium. The report provides
information regarding revenue sources and transfers to major state funds and state agencies.

o Oil and Gas Tax Revenue Allocation Flowchart. The report provides information on the estimated allocation of oil
and gas tax collections for the 2017-19 biennium based on the 2017 legislative revenue forecast.

e 2017-19 Biennium Report on Compliance with Legislative Intent. The report provides the current status of major
budget changes and initiatives approved by the 2017 Legislative Assembly for various agencies. The report
contains information regarding the status of major state trust funds.

e 2017 and 2018 North Dakota Finance Facts. The annual pocket brochure contains information on economic
statistics, the state budget, K-12 education, higher education, human services, corrections, economic
development, and transportation.

OTHER REPORTS

The Budget Section received other reports, including:

o Office of Management and Budget - Governor's residence construction project - The report includes information
regarding the Governor's residence construction project as of December 2017. The Office of Management and
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Budget reported of the $5 million appropriated for the project, $4.55 million has been spent and $300,000 is
committed for additional expenditures. The Office of Management and Budget reported of the amount spent,
$850,000 was from private donations and an additional $150,000 of private donations is expected to be raised.

o Office of Management and Budget - Heritage Center project - The report includes information regarding the lawsuit
with Comstock Construction related to the construction of the new North Dakota Heritage Center and State
Museum. The Office of Management and Budget reported the court awarded $337,000 to Comstock Construction
for contracted items not paid by the State Historical Society. The Office of Management and Budget reported the
court also awarded $1,058,000 for limestone removal and reinstallation, for a total amount of $1,395,000 awarded
to Comstock Construction.

o Office of Management and Budget - Bank of North Dakota loans - The report includes information regarding loans
provided by the Bank of North Dakota to state agencies during the 2017-19 biennium. The Office of Management
and Budget reported the Bank was authorized to provide nine loans totaling $371.1 million during the 2017-19
biennium, of which $103.5 million has been loaned through August 2018. Of the $371.1 million of loans authorized,
$115.0 million relates to Western Area Water Supply loans and $87.0 million to the Department of Trust Lands for
mineral revenue repayments.

e Department of Public Instruction - K-12 student enrollments, updated state school aid spending for the 2017-19
biennium, and estimated cost-to-continue state school aid for the 2019-21 biennium - The report includes
information on student enrollments for the 2017-18 academic year, projected student enrollments for the next
3 academic years, projected state school aid spending for the 2017-19 biennium, and the estimated
cost-to-continue state school aid for the 2019-21 biennium. As of March 2018, the Department of Public Instruction
reported fiscal year 2018 state aid formula payments totaling $948.4 million compared to a budget of
$961.5 million. The department reported estimated unspent 2017-19 biennium general fund appropriations,
excluding special education contract costs, is $14.7 million, which is primarily due to approximately 500 fewer
students than budgeted. The department reported the total public school enroliment was 108,945 during the
2017-18 school year and is projected to be 111,890 and 115,247 during the 2018-19 and 2019-20 school years,
respectively. The department reported an additional $78.1 million of state aid funding will be needed to address
cost-to-continue items during the 2019-21 biennium.

AGENCY REQUESTS CONSIDERED BY THE BUDGET SECTION
Pursuant to Sections 37-17.1-27, 54-16-04(2), 54-16-04.1, 54-16-04.2, and 54-16-09, the Budget Section considered
agency requests authorized by the Emergency Commission. The Budget Section approved 11 of the 12 requests during
the 2017-19 biennium, authorizing increased special fund spending authority by $231,550, increased federal fund
spending authority by $31,124,500, line item transfers of $300,000, and expenditures from the state disaster relief fund
of $4,512,468.

On June 21, 2017, the Adjutant General requested authority to spend $8,523,161 from the state disaster relief fund
for reimbursing political subdivisions for the state share of disaster-related costs that have been incurred and submitted
to the Adjutant General for payment relating to previous state disasters. The amount requested was an estimate of the
total disaster-related costs needed during the 2017-19 biennium. The Budget Section did not approve the request but
suggested the Adjutant General request approval when actual disaster-related costs are known. The Adjutant General
requested approval to spend state disaster relief funds for known costs during the September 2017, December 2017,
March 2018, July 2018, and September 2018 Budget Section meetings. All of these requests were approved by the
Budget Section.

The following is a list of 11 agency requests approved from June 21, 2017, through September 13, 2018:

Adjutant General

e September 28, 2017, to authorize the expenditure of $528,868 from the state disaster relief fund for reimbursing
political subdivisions for the state share of disaster-related costs incurred and submitted to the Adjutant General
for payment relating to previous state disasters.

e September 28, 2017, to authorize a transfer of $300,000 from the Department of Emergency Services operating
expenses line item to the radio communications line item, relating to the purchase of a portable communications
tower to improve communications in areas of limited service.

e September 28, 2017, to increase federal funds spending authority by $10 million from a federal Department of
Justice grant to repay the Bank of North Dakota for a portion of the loans obtained for expenses incurred by the
state for law enforcement support.
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e December 6, 2017, to authorize the expenditure of $658,144 from the state disaster relief fund for reimbursing
political subdivisions for the state share of disaster-related costs incurred and submitted to the Adjutant General
for payment relating to previous state disasters.

e March 21, 2018, to authorize the expenditure of $1,548,633 from the state disaster relief fund for reimbursing
political subdivisions for the state share of disaster-related costs incurred and submitted to the Adjutant General
for payment relating to previous state disasters.

e July 11, 2018, to authorize the expenditure of $1,312,221 from the state disaster relief fund for reimbursing political
subdivisions for the state share of disaster-related costs incurred and submitted to the Adjutant General for
payment relating to previous state disasters.

e September 13, 2018, to authorize the expenditure of $464,602 from the state disaster relief fund for reimbursing
political subdivisions for the state share of disaster-related costs incurred and submitted to the Adjutant General
for payment relating to previous state disasters.

Department of Public Instruction

e December 6, 2017, to increase federal funds spending authority by $18 million in the grants - other grants line
item to accept and expend funds form a Striving Readers Comprehensive Literacy Program competitive grant,
awarded by the United States Department of Education, Office of Academic Improvement.

Secretary of State

e September 13, 2018, to increase federal funds spending authority by $3 million to accept and spend federal funds
received from the Federal Election Assistance Commission for the Federal Help America Vote Act.

State Department of Health

e December 6, 2017, to increase special funds spending authority by $231,550 in the salaries and wages line item
($181,130) and the operating expenses line item ($50,420), and to accept and expend funds from the states of
Texas and Florida under the Emergency Management Assistance Compact.

State Library

e July 11, 2018, to increase federal funds spending authority by $124,500 in the grants to libraries line item to accept
and expend federal funds from the Institute of Museum and Library Services.
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EDUCATION FUNDING COMMITTEE

The Education Funding Committee was assigned the following responsibilities:

1. House Bill No. 1318 (2017) provided the Legislative Management appoint a committee consisting of five
members of the Senate and six members of the House of Representatives to:

a. Examine how state aid for elementary and secondary education is determined and distributed under the state
aid funding formula, analyze the impact of the state aid provided through the funding formula, and consider
potential necessary changes to the funding formula to ensure equity, adequacy, and sustainability; and

b. Examine the delivery and administration of elementary and secondary education in the state and the short-
and long-term policy and statutory changes that may result from or be necessitated by 21st century
technological advances and global economics.

2. House Bill No. 1423 (2017) provided for a study of the portion of the elementary and secondary education funding
formula which relates to the utilization of in lieu of property tax funds for the purpose of identifying and addressing
any inequities in the application of the formula.

3. The Legislative Management also assigned the committee the responsibility to receive the following reports from
the Superintendent of Public Instruction (SPI) regarding:

a. The financial condition of school districts (North Dakota Century Code Section 15.1-02-09);
b. Annual school district employee compensation reports (Section 15.1-02-13); and

c. The use of teacher loan forgiveness funds received under Senate Bill No. 2037 (2017), including the amount
distributed, the number of eligible individuals receiving funds, the recruitment and retention of individuals
participating in the program, the average starting salaries of individuals participating in the program, and the
effectiveness of the program as determined under criteria developed by the SPI (Section 4 of Senate Bill
No. 2037).

Committee members were Senators Donald Schaible (Chairman), Kyle Davison, Ralph Kilzer, Erin Oban, and
David S. Rust and Representatives Pat D. Heinert, Richard G. Holman, Dennis Johnson, David Monson, Mark S. Owens,
Mark Sanford, and Cynthia Schreiber-Beck.

The committee submitted this report to the Legislative Management at the biennial meeting of the Legislative
Management in November 2018. The Legislative Management accepted the report for submission to the 66™" Legislative
Assembly.

ELEMENTARY AND SECONDARY EDUCATION

STATE AID AND FUNDING FORMULA STUDY

House Bill No. 1318 directed a study of how state aid for elementary and secondary education is determined and
distributed under the state aid funding formula, the impact of the state aid provided through the funding formula, and
potential changes to the funding formula to ensure equity, adequacy, and sustainability. The bill also directed an
examination of the delivery and administration of elementary and secondary education in the state and the short- and
long-term policy and statutory changes that may result from or be necessitated by 21st century technological advances
and global economics. In addition House Bill No. 1423 provided for a study of the portion of the elementary and
secondary education funding formula which relates to the utilization of in lieu of property tax funds for the purpose of
identifying and addressing any inequities in the application of the formula. These directives were combined into one
study.

Background
North Dakota Constitutional Directives
Section 1 of Article VIII of the Constitution of North Dakota provides:

A high degree of intelligence, patriotism, integrity and morality on the part of every voter in a government by the
people being necessary in order to insure the continuance of that government and the prosperity and happiness
of the people, the legislative assembly shall make provision for the establishment and maintenance of a system
of public schools which shall be open to all children of the state of North Dakota and free from sectarian control.
This legislative requirement shall be irrevocable without the consent of the United States and the people of North
Dakota.

Section 1 has been unchanged since its enactment in 1889.
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Section 2 of Article VIII of the Constitution of North Dakota follows with the directive that:

The legislative assembly shall provide for a uniform system of free public schools throughout the state, beginning
with the primary and extending through all grades up to and including schools of higher education, except that the
legislative assembly may authorize tuition, fees and service charges to assist in the financing of public schools of
higher education.

Section 3 of Article VIII of the Constitution of North Dakota requires that "instruction shall be given as far as practicable
in those branches of knowledge that tend to impress upon the mind the vital importance of truthfulness, temperance,
purity, public spirit, and respect for honest labor of every kind."

Section 4 of Article VIII of the Constitution of North Dakota directs the Legislative Assembly to "take such other steps
as may be necessary to prevent illiteracy, secure a reasonable degree of uniformity in course of study, and to promote
industrial, scientific, and agricultural improvements."

History of Education Funding

Since the 1930s the Legislative Assembly has attempted to meet its constitutional directives by providing some level
of financial assistance to school districts. In the late 1950s the Legislative Assembly initiated a foundation aid program
that was based on a uniform 21-mill county levy and a supplemental state appropriation to ensure school districts would
receive 60 percent of the cost of education from nonlocal sources.

For several years, the foundation aid program remained essentially unchanged. However, federal and state courts
were beginning to address issues of spending levels for elementary and secondary education and whether those levels
should be dependent upon the wealth of the school district in which a student resides. The Legislative Assembly, in an
attempt to preempt such issues in North Dakota, responded by amending the foundation aid program in a way that
evidenced a higher level of sophistication. Per student payments were more than doubled and weighting factors that
recognized four classes of high schools were made part of the education formula. By the late 1970s a new funding
category encompassing seventh and eighth grade students had been created and fiscal protections were instituted for
school districts that experienced declining enroliment. In 1979 the Legislative Assembly appropriated $208.4 million for
the foundation aid program and added an additional $1 million to pay for free public kindergartens.

The next major development affecting education finance occurred with the approval of Initiated Measure No. 6 at the
general election in November 1980. This measure imposed a 6.5 percent oil extraction tax and provided 45 percent of
the funds derived from the tax must be used to make possible state funding of elementary and secondary education at
the 70 percent level. To meet this goal, the 1981 Legislative Assembly allocated 60 percent of the oil extraction tax
revenues to the school aid program. Initiated Measure No. 6 also provided for a tax credit that made the 21-mill county
levy inapplicable to all but the owners of extremely high-value properties. The Legislative Assembly eliminated the 21-mill
county levy and increased state aid to compensate for the revenues that otherwise would have been derived from the
levy.

Discussions continued on issues of funding inequities among school districts. Districts spending similar amounts per
student and having similarly assessed valuations were not levying similar amounts in property taxes to raise the local
portion of education dollars. It was alleged the system encouraged some districts to levy much smaller amounts than
their spending levels and assessed valuations would seem to justify. Both the Legislative Assembly and legislative
interim committees continued to evaluate the impact of weighting factors, considered the effects of increasing the mill
levy equalization factor, and explored the excess mill levy grant concept. While individuals and organizations articulated
the need to alter the state's education funding system, little agreement was reached beyond recommending increases
in the level of per student aid.

Litigation

In 1989 several school districts and parents joined in suing the state to have North Dakota's system of public school
financing declared unconstitutional. The complaint in Bismarck Public School District No. 1 v. State of North Dakota
charged that disparities in revenue among the school districts had caused corresponding disparities in educational
uniformity and opportunity and those disparities were directly and unconstitutionally based upon property wealth. Four
years later a district court declared the state's system of education financing to be in violation of Sections 1 and 2 of
Article VIII and Sections 21 and 22 of Article | of the Constitution of North Dakota. The decision was appealed and in
January 1994, by a one-vote margin, the North Dakota Supreme Court did not uphold the lower court's ruling. The
Supreme Court indicated areas that were in need of legislative attention but, unlike courts in other states, it did not
mandate specific legislative action.

Within a decade after the court decision, the Legislative Assembly's commitment to education funding had exceeded

$665 million. In 2003 the state was providing educational services to 99,174 public school students--50 percent of whom
were being educated in the state's eight largest school districts. The remaining students were distributed across
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205 other districts. Best estimates indicated that by 2013, the number of enrolled students could fall below 90,000.
Against a backdrop of declining student numbers, rising expectations for services, and a belief the available resources
were both insufficient and inequitably distributed, another lawsuit was brought against the state by the school districts of
Williston, Devils Lake, Grafton, Hatton, Larimore, Surrey, Thompson, United, and Valley City.

Williston Public School District No. 1 v. State of North Dakota did not go to trial. Instead, the plaintiffs and the
defendants entered a settlement agreement in which it was stated:

[Nt is desirable and beneficial for them and for the citizens of the State of North Dakota to stay this Act and provide
the North Dakota Legislative Assembly the opportunity to settle, compromise, and resolve this Action in the
manner and on the terms and conditions set forth in this Agreement. The terms and conditions required that the
Governor, by executive order, create the North Dakota Commission on Education Improvement and submit to the
Legislative Assembly in 2007 an executive budget that includes at least $60 million more in funding for elementary
and secondary education than the amount appropriated by the Legislative Assembly in 2005.

North Dakota Commission on Education Improvement

The North Dakota Commission on Education Improvement, as initially configured, consisted of the Lieutenant
Governor--in his capacity as the Governor's designee, the SPI, four members of the Legislative Assembly, four school
district administrators, and three nonvoting members representing education interest groups. The commission was
instructed to recommend ways in which the state's system of delivering and financing public elementary and secondary
education could be improved, and to specifically address the adequacy of education, the equitable distribution of funding,
and the allocation of funding.

The recommendations of the North Dakota Commission on Education Improvement became the basis for Senate Bill
No. 2200 (2007), which provided a new education funding formula. The bill consolidated education funding that had been
assigned to a variety of existing funding categories and established new weighting factors that reflected the added costs
of providing education to certain categories of students and the added costs of providing various statutorily mandated
services. In addition, the new formula factored in the variable cost of providing services and programs in small, medium,
and large school districts. The Legislative Assembly increased the availability of capital improvement loans for needy
school districts, provided increased funding for new career and technical education centers and programs, and provided
funding for full-day kindergarten programs. The Legislative Assembly reauthorized the North Dakota Commission on
Education Improvement and directed that it focus its attention on developing recommendations regarding educational
adequacy.

2007-08 Interim

After the 2007 legislative session, the North Dakota Commission on Education Improvement contracted with
Lawrence O. Picus and Associates (Picus) to identify the resources needed to ensure an adequate education for all
students. Picus began with the premise that adequacy requires all students to be taught the state's curriculum and
strategies must be deployed to use resources in ways that would double student performance on state tests over 4 to
6 years. Picus determined very early in its efforts that while North Dakota students performed reasonably well on state
tests, only 30 to 40 percent of North Dakota students performed at or above the proficiency standard measured by the
National Assessment of Educational Progress. It was Picus' determination that North Dakota students would need to
achieve at much higher levels if they were to be deemed fully prepared, upon high school graduation, for either college
or the workplace. Picus concluded existing state per student payments, coupled with the yield of 185 mills on
88.5 percent of the state average imputed valuation per student, amounted to approximately $7,024 per student, and to
achieve adequacy, the expenditure per student would need to be $7,293.

Picus also insisted expending a specific dollar amount per student would not achieve the desired results unless the
expenditures were linked to certain programmatic strategies that guaranteed the desired results. Without such linkages,
the final effect would be nothing other than the existing education system at a much higher cost to taxpayers. Picus'
recommendations were centered around prototypical schools having 432 students in the elementary grades,
450 students in the middle grades, and 600 students at the high school level.

2009 Legislative Session

In 2009, after reviewing the Picus report, the North Dakota Commission on Education Improvement made its own
recommendations to the Legislative Assembly, many of which were enacted in House Bill No. 1400. At the conclusion
of the 2009 legislative session, the North Dakota Commission on Education Improvement began its third and final interim
effort and provided its recommendations to the 2011 Legislative Assembly.

2011 Legislative Session

As had its predecessors, the 2011 Legislative Assembly incorporated the recommendations put forth by the North
Dakota Commission on Education Improvement through the enactment of Senate Bill No. 2150 and Senate Bill No. 2013.
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The amount appropriated for the grants - state school aid line item was $918,459,478. In addition, the Legislative
Assembly provided $16 million for special education contracts and $48.5 million for transportation.

Property Tax Relief Legislation

While educational equity and adequacy continued to be dominant legislative concerns, additional time and attention
was now being given to the desire for property tax relief. In the 2007 session the Legislative Assembly enacted property
tax relief through the use of income tax credits and transferred $115 million from the permanent oil tax trust fund to the
state general fund to offset anticipated revenue losses resulting from the credits. Due to inherent administrative
difficulties resulting from the use of income tax credits for property tax relief the 2009 Legislative Assembly instituted a
statewide system of property tax relief through state-funded school district mill levy reductions. The biennial cost of the
program was $299 million. By 2011 the program's price tag had risen to $341.8 million and there existed concerns
regarding the overall effectiveness of the mill levy reduction grant program as a mechanism for property tax relief, the
program's potential to result in the rededication of locally generated revenues to other purposes, and long-term
sustainability.

State School Aid and Integrated Property Tax Relief

2013 Legislative Session

When the Legislative Assembly convened in January 2013, the principal education funding package contained a new
proposal for funding elementary and secondary education, which included property tax relief provided through an
integrated formula. Introduced as House Bill No. 1319, the new proposal was defeated on the morning of the 80" day of
the legislative session, but the content was attached later as an amendment to House Bill No. 1013 and enacted. The
legislative appropriation for the state school aid program followed substantially the executive budget recommendation to
integrate property tax relief in the K-12 state school aid funding formula. The formula change discontinued the mill levy
reduction grant program and provided the state will determine an adequate base level of support necessary to educate
students by applying an integrated payment rate to the weighted student units. This base level of support will be provided
through a combination of local tax sources, local revenue, and state integrated formula payments. The local funding
requirement is set at 60 mills and a percentage of identified local in lieu of property tax sources and local revenues. Base
level support not provided by local sources is provided by the state through the integrated formula payment. In addition,
school districts are allowed an additional 10-mill levy for general fund purposes, an additional 12-mill levy for
miscellaneous purposes, and a 3-mill levy for a special reserve fund. The legislation provided for a district's weighted
student units to be multiplied by integrated formula payment rates of $8,810 during the 1t year of the 2013-15 biennium
and $9,092 during the 2" year, an inflationary increase based on total expenditures per student suggested by Picus
during the 2008 study conducted for the North Dakota Commission on Education Improvement.

Minimum and maximum payment levels were established using a statutorily defined baseline funding level that
includes:
o All state aid received by the district in accordance with Chapter 15.1-27 during the 2012-13 school year;

e The district's 2012-13 mill levy reduction grant, as determined in accordance with Chapter 57-64, as it existed on
June 30, 2013;

e An amount equal to that raised by the district's 2012 general fund levy or that raised by 110 mills of the district's
2012 general fund levy, whichever is less;

e An amount equal to that raised by the district's 2012 long-distance learning and educational technology levy;
e An amount equal to that raised by the district's 2012 alternative education program levy; and
e An amount equal to:

75 percent of all revenue received by the school district and reported under code 2000 of the North Dakota
School District Financial Accounting and Reporting Manual, as developed by the SPI in accordance with
Section 15.1-02-08;

75 percent of all mineral revenue received by the school district through direct allocation from the State
Treasurer and not reported under code 2000 of the North Dakota School District Financial Accounting and
Reporting Manual, as developed by the SPI in accordance with Section 15.1-02-08;

75 percent of all tuition received by the school district and reported under code 1300 of the North Dakota
School District Financial Accounting and Reporting Manual, as developed by the SPI in accordance with
Section 15.1-02-08, with the exception of revenue received specifically for the operation of an educational
program provided at a residential treatment facility and tuition received for the provision of an adult farm
management program;
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75 percent of all revenue received by the school district from payments in lieu of taxes on the distribution
and transmission of electric power;

75 percent of all revenue received by the school district from payments in lieu of taxes on electricity
generated from sources other than coal;

All revenue received by the school district from mobile home taxes;

75 percent of all revenue received by the school district from the leasing of land acquired by the United
States for which compensation is allocated to the state under 33 U.S.C. 701(c)(3);

All telecommunications tax revenue received by the school district; and

All revenue received by the school district from payments in lieu of taxes and state reimbursement of the
homestead credit and disabled veterans' credit.

From this baseline total, the legislation called for a subtraction of 60 mills multiplied by the district's taxable valuation,
not to exceed the amount in dollars subtracted the prior year plus 12 percent, and a subtraction of the specified portion
of the in lieu of taxes revenues listed in the preceding paragraph.

School district boards had been authorized to levy an amount sufficient to cover a multitude of expenses; however,
the enactment of House Bill No. 1013 provided for the consolidation of these levies. The bill authorized the board of a
school district to levy:

e Atax not exceeding the amount in dollars the school district levied for the prior year, plus 12 percent, up to a levy
of 70 mills on the taxable valuation of the district, for any purpose related to the provision of educational services;

e No more than 12 mills on the taxable valuation of the district, for miscellaneous purposes and expenses;
e No more than 3 mills on the taxable valuation of the district for deposit into a special reserve fund; and

¢ No more than the number of mills necessary, on the taxable valuation of the district, for the payment of tuition.

2013-14 Interim

During the 2013-14 interim, the Education Funding Committee was assigned a study, pursuant to Section 58 of House
Bill No. 1013 (2013), of state-level and local-level responsibility for the equitable and adequate funding of elementary
and secondary education in the state. The dollar amounts by which a district's weighted student units were multiplied, to
arrive at a funding level for the 2013-15 biennium, were determined by applying an inflationary increase to the "adequate"
funding level the Picus study recommended as part of its final report to the North Dakota Commission on Education
Improvement in 2008. Given the passage of 5 years and changes in the state's economic and demographic
circumstances, the Legislative Assembly determined it would be appropriate to review and clarify state-level and local-
level responsibility for the equitable and adequate funding of elementary and secondary education. To meet its study
directive, the interim Education Funding Committee asked Picus to review its 2008 recommendations and conduct a
recalibration using an evidence-based model and the most recent data available. Based on available information and
assumptions, Picus recommended recalibrated weighting factors and increased payment rates from the 2013-15
biennium levels of $8,810 and $9,092 to $9,347 and $9,442. The interim committee did not recommend the Picus funding
model. The committee recommended Senate Bill No. 2031 (2015) relating to the funding of elementary and secondary
education. The bill set per student funding rates of $9,482 for the 15t year of the biennium and $9,766 for the 2" year.
The rate of $9,482 was determined by subtracting $236, which represented the 8 days of professional development
Picus had recommended, but which the committee did not require, from the Picus recommendation of $9,442. The
remainder was then increased by 3 percent to arrive at $9,482. A 2" year increase of 3 percent brought the 2™ year
payment rate to $9,766.

2015 Legislative Session

In 2015 the Legislative Assembly approved Senate Bill No. 2031 which provided increases in the integrated payment
rate of 3 percent per year during the 2015-17 biennium, based on the integrated formula payment rate during the 2 year
of the 2013-15 biennium. Integrated payment rates were set at $9,365 during the 15t year and $9,646 for the 2" year of
the 2015-17 biennium. In addition, the bill removed the sunset on the K-12 integrated formula for state school aid,
adopted by the 2013 Legislative Assembly. The 2015 Legislative Assembly also approved Senate Concurrent Resolution
No. 4003, which proposed a constitutional amendment to allow the Legislative Assembly to appropriate or transfer the
principal balance of the foundation aid stabilization fund in excess of 15 percent of the general fund appropriation for
state school aid for the most recently completed biennium for education-related purposes. The resolution was approved
by voters in November 2016. In 2016, due to revenue shortfalls during the 2015-17 biennium, the Governor ordered two
allotments totaling 6.55 percent and transfers from the foundation aid stabilization fund to offset foundation aid reductions
made by executive action totaled $116,053,293.

72



2017 Legislative Session

In 2017 the Legislative Assembly considered House Bill No. 1324. The bill included changes to the percentages of
local "in lieu of" revenues deducted from the total formula payment when determining state funding. However, formula
changes approved in House Bill No. 1324 did not include changes to local revenue deductions, but included an
adjustment to set the integrated payment rate at $9,646 for each year of the 2017-19 biennium, the same as the 2™ year
of the 2015-17 biennium. The Legislative Assembly, in House Bill No. 1318, provided for a Legislative Management
study of how state aid for elementary and secondary education is determined and distributed under the state aid funding
formula; the impact of state aid; potential changes to the funding formula to ensure equity, adequacy, and sustainability;
the delivery and administration of elementary and secondary education in the state; and the short- and long-term policy
and statutory changes that may result from or be necessitated by 21t century technological advances and global
economics. In addition, the Legislative Assembly approved House Bill No. 1423 to provide for a Legislative Management
study of the in lieu of property tax portion of the elementary and secondary education funding formula for the purpose of
identifying and addressing any inequities in the application of the formula.

In House Bill No. 1013 (2017) the Legislative Assembly provided an appropriation of $1,935,204,163, of which
$1,334,657,258 was from the general fund, $295,000,000 from the foundation aid stabilization fund, and $305,546,905
from the state tuition fund for state school aid integrated formula payments. Of the $295,000,000 provided from the
foundation aid stabilization fund, $185,000,000 was to be considered one-time funding. This level of funding represents
an increase of $18,564,163, including a decrease in funding of $246,795,449 from the general fund and increases in
funding of $178,946,707 from the foundation aid stabilization fund and $86,412,905 from the state tuition fund, from the
2015-17 biennium adjusted appropriation for integrated formula payments of $1,916,640,000. Increases in state school
aid integrated formula payments included the cost-to-continue the 2015-17 biennium 2" year integrated formula payment
increase ($54 million), cost of projected student growth ($57.7 million), and cost associated with an increase in the
English language learner weighting factors approved by the 2015 Legislative Assembly and effective July 1, 2017
($900,000). These increased costs were partially offset by increases in the local cost-share, including local property tax
sources and local revenue.

The Legislative Assembly provided $55.4 million from the general fund for transportation aid during the 2017-19
biennium. This level of funding is $1.6 million less than 2015-17 biennium funding of $57 million from the general fund.
Section 13 of House Bill No. 1013 requires the Department of Public Instruction (DPI) to distribute transportation aid for
the 2017-19 biennium based on the state transportation formula as it existed on June 30, 2001, except that the
department is to provide reimbursement at the rate of:

e $1.11 per mile for schoolbuses having a capacity of 10 or more passengers.
e $0.52 per mile for vehicles having a capacity of nine or fewer passengers.

e $0.50 per mile round trip for family transportation of a student with a disability whose individualized education
program plan requires that the student attend a school outside the student's school district of residence.

e $0.50 per mile one way for family transportation if the student lives more than 2 miles from the public school the
student attends.

e $0.30 per student for each one-way trip.

The Legislative Assembly provided $19.3 million from the general fund for special education contracts during the
2017-19 biennium. This level of funding is $2 million more than 2015-17 biennium funding of $17.3 million from the
general fund. In addition, the Legislative Assembly, in Section 26 of House Bill No. 1013, repealed Section 6-09-45,
relating to a required transfer from Bank of North Dakota undivided profits to provide funding for special education
contract costs in excess of funds appropriated. In Section 11 of House Bill No. 1013, the Legislative Assembly provided
if special education contract obligations exceed funds provided for the 2017-19 biennium, the SPI shall request a
deficiency appropriation from the 66" Legislative Assembly.

The Legislative Assembly, in Senate Bill No. 2272, provided one-time funding of $6,000,000 from the foundation aid
stabilization fund to the SPI for rapid enrollment grants during the 2017-19 biennium. This level of funding is $6,504,530
less than the adjusted one-time 2015-17 legislative appropriation of $12,504,530 from the general fund. Grants are
distributed to districts experiencing an increase of at least 4 percent, or 150 students, and no less than 20 students. The
district's grant is determined by reducing the actual percentage increase in the number of students by 2 percent and
multiplying the number of students represented by the reduced percentage by $4,000. The Superintendent may not
award more than $3,000,000 in grants during the 1%t year of the 2017-19 biennium and if funding is not sufficient to
provide all of the eligible grants, the SPI must prorate the payment based on the percentage of the total amount to which
the school district is entitled. A district is precluded from receiving a rapid enroliment grant if the district is not eligible to
receive state aid because its general fund ending balance exceeds the unobligated general fund balance limits provided
in Section 15.1-27-35.3.
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Foundation Aid Stabilization Fund

Prior to December 8, 2016, the principal of the foundation aid stabilization fund was available only upon order of the
Governor to offset foundation aid reductions made by executive action due to a revenue shortfall. Section 54-44.1-12
provided the Director of the Budget may order an allotment to control the rate of expenditures of state agencies. This
section provided an allotment must be made by a specific fund and all departments and agencies that receive money
from a fund must be allotted on a uniform percentage basis, except that appropriations for foundation aid, transportation
aid, and special education aid only may be allotted to the extent the allotment can be offset by transfers from the
foundation aid stabilization fund.

In November 2016 voters approved a measure proposed by Senate Concurrent Resolution No. 4003 (2015), which
amended the Constitution of North Dakota to allow the Legislative Assembly to appropriate or transfer the principal
balance of the foundation aid stabilization fund in excess of 15 percent of the general fund appropriation for state school
aid for education-related purposes.

In 2017 the Legislative Assembly approved Senate Bill No. 2272 and House Bill No. 1155, which amended Section
54-44.1-12 to provide any reductions to the general fund appropriation to the Department of Career and Technical
Education for grants to school districts due to allotment also are offset by funding from the foundation aid stabilization
fund. In addition, Senate Bill No. 2272 created a new section to Chapter 54-27 to provide for purposes of Section 24 of
Article X of the Constitution of North Dakota, education-related purposes means purposes related to public elementary
and secondary education and state aid to school districts means general fund appropriations for state school aid,
transportation aid, and special education aid in DPI, as well as general fund appropriations for career and technical
education grants to school districts and area centers in the Department of Career and Technical Education.

Elementary and Secondary Education State Aid Formula - Selected Provisions
School District Hold Harmless Calculations - Minimum and Maximum Adjustments
The committee reviewed the use of transition minimum and maximum adjustments in the state school aid formula.
When the state school aid formula was implemented during the 2013-15 biennium, hold harmless calculations were
included to avoid disrupting school budgets. Districts with formula adjustments for transition minimum and maximum
adjustments are not considered to be on the state school aid formula.

Transition minimum adjustments apply to those districts that were above the per-pupil payment rate when the formula
was implemented. Districts above the formula amount were subject to a transition minimum to hold the districts harmless
under the new formula. These districts received a 2 percent increase each year of the 2013-15 and 2015-17 bienniums
to provide a minimum of 108 percent of the district's baseline funding per weighted student unit multiplied by the district's
prior year weighted student units, or 100 percent of the district's baseline funding dollars whichever is greater. There
was no increase in the transition minimum adjustment during the 2017-19 biennium. Two hold harmless minimum
calculations--baseline funding per weighted student unit and total baseline funding dollars--guarantee school districts
will not receive less funding per weighted student unit or in total than the funding received during the 2012-13 school
year.

Transition maximum adjustments apply to those districts that were below the per-pupil payment rate in the 2012-13
base year when the formula was implemented. Districts below the formula amount were subjected to a transition
maximum to avoid excess funding. For these districts the maximum was increased 10 percent each year of the 2013-15
and 2015-17 bienniums to 140 percent of the district's baseline funding per weighted student unit multiplied by the
district's prior year weighted student units. There was no increase in the transition maximum adjustment during the
2017-19 biennium.

Districts on the formula--those not subject to minimum or maximum adjustments--were given 3 percent increases
each year of the 2013-15 and 2015-17 bienniums as the integrated formula payment was adjusted annually. There was
no increase in the integrated formula payment rate during the 2017-19 biennium.

The total formula amount is adjusted for school district minimum and maximum calculations and the local contribution
of 60 mills and local in lieu of revenue is deducted. State school aid is reduced for districts with ending fund balances
that exceed 35 percent of expenditures plus $50,000 ($100,000, if the district is in a cooperative agreement for 2 years).
The amount remaining after deductions is provided by the state. Hold harmless calculations are applied to total state
and local funding, which is divided by total weighted student units to determine state and local funding per weighted
student unit. Districts with state and local funding per weighted student unit equal to $9,646 are on the formula and do
not have adjustments for minimum or maximum payments. Districts with state and local funding per weighted student
unit above $9,646 receive transition minimum funding. Districts with state and local funding per weighted student unit
below $9,646 are subject to the transition maximum calculation.
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The Department of Public Instruction reported, for the 2017-18 school year, 98 of the 173 school districts receiving
state school aid were not on the formula. The department reported 11 school districts were subject to transition maximum
deduction adjustments and 87 school districts were subject to transition minimum increases. Of the 87 school districts
receiving transition minimum funding, 22 school districts are subject to the minimum hold harmless in baseline funding
dollars.

School District Mill Levy Limitations

The committee reviewed limits on property tax increases and the impact of limits on mills levied by school districts
and property tax revenue deducted in the state school aid formula. During the 2015-16 school year, statewide, school
districts levied $274.2 million on $4.1 billion of 2015 taxable valuation for their general funds. During the 2016-17 school
year, statewide, school districts levied $289.2 million on $4.4 billion of 2016 taxable valuation for their general funds.
Based on the 2015 tax levy, the local property tax contribution deducted in the state school aid formula for all districts
during the 2016-17 school year was $219.7 million, $54.4 million less than the property tax levied for the 2015-16 school
year and $69.5 million less than the property tax levied for the 2016-17 school year.

While dollars levied based on 2016 property valuations are distributed to school districts in the 2016-17 school year,
the integrated state school aid formula uses 2016 property valuations for purposes of calculating the local property tax
deduction for the 2017-18 school year formula payment. Based on the 2016 tax levy, the local property tax contribution
deducted in the state school aid formula for all districts during the 2017-18 school year was $237.9 million.

"Property poor" districts are required to meet a minimum local effort. If a district's taxable valuation per student is less
than 20 percent of the statewide average valuation per student, the formula will use an amount equal to 60 mills times
20 percent of the statewide average valuation per student multiplied by the number of weighted student units. This results
in computed mills in the formula that are higher than 60 mills for seven districts. The statewide average taxable valuation
per pupil for the 2016-17 school year was $33,396. During the 2016-17 school year the formula deduction for 41 districts
was below 60 mills, 74 districts were levying below 60 mills, and 33 districts were levying 70 mills or more. The
Department of Public Instruction reported 89 school districts levy for miscellaneous purposes, generating $22.5 million
annually, that is not offset in the funding formula. The department noted that if a district does not levy up to the same
increase deducted in the state school aid formula, the district will lose the difference between the amount deducted in
the formula and the actual amount based on the levy. The state school aid formula statutorily deducts up to the 12 percent
increase whether it is levied or not.

The committee reviewed the impact of the 12 percent limit on the increase in property tax revenue assessed and
deducted in the state school aid formula. Districts unable to tax at the full 60 mills, due to increases in school district
property valuation that result in property tax revenue increases in excess of 12 percent over the prior year, could be
considered not on the formula. The 12 percent restriction effectively lowers the mill rate to below 60 mills for districts
with rapidly increasing property valuations. When growth in the taxable valuation of a school district exceeds the
12 percent limit on growth in the formula, the state is required to increase its share of state school aid because the local
share of property tax deducted in the formula is below the 60 mills provided by the formula. Removing the 12 percent
limit on the growth of the general fund mill levy would not change the total state school aid provided to districts, but would
decrease the state's cost because more local property tax revenue would be deducted in the formula. If districts, for
which the deduction is less than the full 60 mills due to the 12 percent annual limitation, were deducted at the full 60 mills
in the formula in the 2017-18 school year, an estimated $29.7 million in state school aid funding would be shifted from
state to local resources. Removing the 12 percent limit on property tax increases would remove the taxpayer protection
provision in the formula. Increasing assessments in all districts to 60 mills may create hardships for taxpayers in certain
districts.

The committee reviewed the impact of new property growth on the limits placed on property tax increases. The
committee examined school district general fund maximum levy worksheets presented by the Tax Department. More
than one section of law determines the calculation of maximum general fund levy authority. The Tax Department's
maximum levy worksheet for the school district general fund summarizes these calculations to determine which
calculation provides the most dollars for the fund. School district general fund maximum levy worksheets are created by
the headquarter county for each school district. If districts cross county lines, only one worksheet is completed for the
district with information provided by the other counties. Mill levy rates are calculated by the headquarter county and
shared with the other counties to apply to their tax statements. The committee reviewed the calculations on two sample
school district general fund maximum levy worksheets, one worksheet for a district experiencing significant growth in
taxable value and one for a district with a relatively stable taxable valuation. Calculations included determining districts'
12 percent limit on property tax increases, base year taxable value adjustments, voter-approved excess mill levy
adjustments, and maximum mill levy calculations. Base-year tax is the higher of taxes levied in the past 3 years. The
base-year tax is adjusted for new construction or losses to taxable valuation. Base-year tax calculations protect districts
by allowing the districts to maintain a level of funding by increasing the mill rate when property values decrease. The
additional property tax potential of the new growth is added to base-year taxes. New property includes property added
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to the district since the base year, including property added through annexation and local discretionary exempt property.
Adjustments for new property increase base-year taxes and can protect taxpayers by allowing districts to collect the
same amount of funding at a lower mill levy rate. However, districts may certify higher budgets in the year of the new
growth in property value to collect additional property taxes rather than certifying similar budgets as the prior year and
reducing the mill levy rate to collect the same amount of revenue. Maximum general fund levy authority is determined
by comparing the largest of the prior year taxes plus 12 percent, adjusted base year taxes, and voter-approved excess
levy worksheet calculations. School districts are most often limited by the maximum 12 percent increase provided in
Section 57-15-14.2, because it results in more levy authority. The final levy is the lesser of the maximum general fund
levy authority or the school district's certified budget. Districts above 60 mills will likely use the prior year taxes plus
12 percent calculation if there are no significant changes in taxable value due to property value added to or removed
from the base year. The Tax Department reported a substantial amount of new property would have to be added to a
district for the tax on the new property to exceed the 12 percent limit on growth.

In Lieu of Property Tax Revenue and Other Local Revenue Deductions

The committee gathered information regarding total revenue from in lieu of property taxes and local revenue received
by each school district in the state, compared to the contribution from in lieu of property tax and local revenue deducted
in the state school aid formula. Information regarding in lieu of revenues is reported to DPI by counties each August.
The Department of Public Instruction provided a statewide summary of in lieu of property taxes and local revenue
received during the 2015-16 school year by revenue type deducted in the state school aid formula. Total revenue for
these types of in lieu of property taxes and local revenue was $68.0 million during the 2015-16 school year, resulting in
a contribution from in lieu of property taxes and local revenue deducted in the state school aid formula of $53.7 million
during the 2016-17 school year. The cost to the state of deducting 75 percent of all in lieu of property taxes and local
revenue in the state school aid formula would be approximately $3 million per year, or $6 million per biennium. If all in
lieu of property taxes and local revenue were deducted at 100 percent in the state school aid formula the state would
save approximately $15 million per year, or $30 million per biennium.

Department of Public Instruction guidance relating to school district financial accounting provides 100 percent of oil
and gas production, coal production, and coal conversion tax revenue be deposited in the school's general fund.
Revenue from federal flood control and oil and gas production, coal production, and coal conversion tax revenue,
deposited into the school's general fund are deducted at 75 percent in the state school aid formula. A majority of the
remaining revenues, deducted in the state school aid formula at 100 percent, are deposited into various school district
funds based on mill levy distribution. Some districts reported using oil and gas production revenue for capital projects.
This could result in the deduction of certain revenue at 100 percent in the formula even if only a portion of the revenue
is deposited in the school district's general fund. The department provided the following summary of in lieu of property
tax and local revenue received by school districts during the 2015-16 school year, including the method by which the
revenue is distributed to various school funds and the percent deducted in the state school aid formula.

2016-17

Percent Potential

2015-16 |Deducted | Revenue
Distribution Revenue inthe |Deducted in
In Lieu of Property Tax and Local Revenue Type Method Received | Formula |the Formula
Homestead credits Mill levy $2,303,228| 100% $2,303,228
Game and Fish land Mill levy 315,392 100% 315,392
Land owned by Board of University and School Lands or State Treasurer Mill levy 54,028 100% 54,028
National Guard land Mill levy 13,717 100% 13,717
Land owned by nonprofit organizations for conservation purposes Mill levy 21,427 100% 21,427
Land acquired by the State Water Commission Mill levy 6,806( 100% 6,806
Workforce Safety and Insurance building Mill levy 75,474 100% 75,474
Mobile home taxes Mill levy 1,466,841 100% 1,466,841
Other revenue in lieu of property taxes Mill levy 953,999| 100% 953,999
Disabled veterans' property tax credits reimbursed by the state Mill levy 1,187,850( 100% 1,187,850
Compensation for flood land leased by the United States under 33 U.S.C.| General fund 2,508,202 75% 1,881,152

701(c)(3)
Electric generation, distribution, and transmission tax Mill levy 4,279,354 75% 3,209,516
Telecommunications tax General fund 4,805,328| 100% 4,805,328
Oil and gas production tax General fund | 32,714,414 75% 24,535,811
Coal production tax General fund 2,230,651 75% 1,672,988
Coal conversion tax General fund 1,012,222 75% 759,167
Tuition General fund | 14,084,450 75% 10,563,338
Total $68,033,383 $53,826,062!
1School districts with sufficient local revenue do not receive a state school aid payment due to the local revenue deduction. The in
lieu of property taxes and local revenue deduction cannot result in negative state school aid, therefore the potential total revenue
deducted in the formula of $53.8 million is slightly higher than the in lieu of revenue actually deducted in the state school aid formula
for the 2016-17 school year.
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Of the $68.0 million of in lieu of property tax and local revenue received by school districts during the 2015-16 school
year, under the current policy, an estimated $57.4 million (84 percent) was deposited into districts' general funds. The
next year $53.8 million was deducted in the formula, which allowed districts $3.6 million of the in lieu of property tax and
local revenue deposited in the general fund which was not deducted in the formula. Statewide, the average percent of
property tax mill levies deposited into districts’ general funds is 67.4 percent. The Department of Public Instruction
reported if the policy were changed to allocate all in lieu of property tax and local revenue based on property tax mills,
$45.9 million of the $68.0 million would be deposited into the general fund and, if a 100 percent deduction were
maintained, the entire $45.9 million would be deducted in the state school aid formula. If the state school aid deduction
were 75 percent, $34.4 million would be deducted in the state school aid formula, allowing districts $11.5 million of the
in lieu of property tax and local revenue deposited in the general fund which would not be deducted in the formula. If in
lieu of property tax and local revenue were distributed based on the proportion of property tax mills levied and a
100 percent deduction were maintained, the difference between the $53.8 million deducted in the state school aid
formula during the 2016-17 school year and the $45.9 million, that would have been deducted, or ($8 million) would
represent additional cost to the state for 1 year ($16 million per biennium). If the formula deduction were 75 percent, the
difference between the $53.8 million deducted in the state school aid formula during the 2016-17 school year and the
$34.4 million, that would have been deducted, or ($19 million) would represent additional cost to the state for 1 year
($38 million per biennium). The department noted the estimated cost is based on the statewide average for mill levies
assessed and the amounts would vary when each district is calculated separately and totaled statewide.

In lieu of property tax and local revenues that are not for a specific purpose are not distributed by mill levy, but are
deposited in the general fund pursuant to DPI guidelines. In some counties, the in lieu of property tax and local revenue
is identified for school districts, but in others the amount is not delineated and is included in the funding provided by
property tax assessments. The department provided an analysis of the effects of distributing the various types of in lieu
of property tax and local revenue in the same proportion as property tax mills on the state school aid of select school
districts. The effects of a policy change regarding the deposit of in lieu of revenues and the percent deducted in the
formula would vary by school district, depending on the types of in lieu of revenue each district receives and the
percentage of property tax mill levies deposited into the general fund. The department reported counties deposit the
various in lieu of property tax and local revenue differently and any change to the deduction of in lieu of property tax and
local revenue deposited in other funds in the formula would require legislation, including legislation to require counties
to report the deposit data.

The committee reviewed the effects on state school aid and property taxes of imputing in lieu of property tax and
local revenue into taxable valuation in the state school aid formula. The Department of Public Instruction collaborated
with the Tax Department to prepare an analysis for select school districts. Instead of deducting in lieu of property tax
and local revenue from the state school aid formula, the department was asked to determine the effects of imputing the
taxable valuation of the in lieu of property tax and local revenue and adding it to the actual taxable value of the district
prior to calculating the deduction for 60 mills. The committee determined if in lieu of property tax and local revenue is
imputed for purposes of the state school aid formula, the effects of the increased property valuation on local property tax
assessment and the 12 percent limit on property tax increases also would have to be considered. The calculations
provided by the department were an estimate of one way to implement the policy of imputing the in lieu of revenue into
taxable valuation. The department reported there may be other methods, but establishing a base year was determined
to be important. Because the level of funding per weighted student unit is set, any increase in property tax deducted in
the formula will result in a decrease in the amount of state school aid paid by the state. The department reported that
with the exception of hold harmless calculations and the 12 percent limit on annual increases, the current formula is easy
to calculate, and imputing value from in lieu of property tax and local revenue would make the formula more complicated.
In addition, because imputing value in the current formula would impact county levies, there was concern the calculation
would require consistent application by county auditors, school superintendents, and school boards.

The committee also reviewed a report illustrating the impact of allocating, based on mill levies, a portion of fiscal year
2016-17 in lieu of property tax to school districts' sinking and interest funds and exempting the funding from the state
school aid formula deduction. The Department of Public Instruction provided an analysis for school districts levying taxes
for a sinking and interest fund. The analysis determined the sinking and interest levy as a percent of the school district's
total levy and deducted that percentage of in lieu of property tax from total in lieu of property tax revenue before
determining the amount of in lieu of property tax revenue deducted in the state school aid formula. Based on 2016-17 in
lieu of property tax and district mill levies, if in lieu of property tax revenues were allocated to school district sinking and
interest funds and excluded from the state school aid formula deduction, the cost of the state's share of state school aid
would increase by approximately $1.23 million per year or $2.46 million per biennium. The cost of exempting a pro rata
share of in lieu of property tax related to bonding would vary each year based on school district debt.

Rapid Enrollment Grants/On-Time Funding for State School Aid

The committee reviewed the use of rapid enroliment grants and the benefits and challenges of on-time funding for
state school aid. School districts expressed concern that a separate appropriation for rapid enrollment grants, based on
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forecasts, is subject to large variances in actual versus forecasted enrollments. Rapid enrollment grants, limited to
$3 million each year of the 2017-19 biennium, were intended to provide $4,000 per eligible student for the 2017-18
school year, but instead provided approximately $2,350 per eligible student. When rapid enrolliment grant calculations
totaled $5.1 million for the 2017-18 school year, DPI was required to prorate the grant funds. Over 1,270 students
qualified for the grant, 520 more than the 750 students estimated to calculate the appropriation.

The committee reviewed the benefits, challenges, and cost of transitioning the state school aid formula to on-time
funding. On-time funding provides state school aid based on fall enrollment for each school year. The current state
school aid formula provides funding based on the previous spring enrollment. State school aid based on fall enroliment
would provide additional funding to districts experiencing increasing enrollment.

The committee considered a proposal to adjust the current funding formula for the greater of fall enrollment or the
prior year's average daily membership. Full funding for on-time enrollment in the proposal provided support for growing
districts, while maintaining the current model of paying for the prior year's student enrollment in school districts with
declining enrollments. In addition to spring average daily membership, the current state school aid formula uses prior
year property tax data to calculate state school aid. Assuming a hold harmless provision at 2017-18 school year levels,
transitioning to "on-time" funding, using the higher of 2016-17 school year spring average daily membership or fall
enrollment each year of the current biennium, would have resulted in an additional one-time state school aid funding
cost of approximately $69 million in the 2017-19 biennium. The estimate is based on using property tax contributions
from the prior year. If the formula were to use current year property tax contributions in each of the school years, the
transition cost would be less. The Department of Public Instruction noted if the formula were transitioned to both "on-time"
enrollment and "on-time" property tax contributions, the true state school aid formula payment amounts would not be
known until property tax information becomes available in December or January. The department's "on-time" funding
estimate provided schools with declining enrollment would be held harmless at the 2016-17 average daily membership
levels. If all schools were moved to "on-time" funding for fall enroliment, the one-time cost would be less.

The committee considered options to fund the transition to on-time funding. The adjustment could be accomplished
through a weighting factor applied to the qualifying number of students. The weighting factor could be set to provide
$4,000 per eligible student and increased over time until the incremental cost of moving to full funding is negligible. A
.40 weighting factor applied to students eligible under the rapid enrollment grant program would have increased state
school aid by $5.1 million during the 2017-18 school year, or $2.1 million more than the $3 million provided for rapid
enrollment grants. Funding provided for the rapid enroliment grant program ($6 million for the 2017-19 biennium) would
be sufficient to implement a factor of approximately .25 per eligible student. Any variable, including the weighting factor,
percentage deduction, number of students deducted, or any combination of variables, could be modified to achieve
on-time funding over a number of years. Adjustments could be made to the factor and thresholds for payment over time
until eventually all districts would be receiving on-time funding and the factor could be removed. The committee also
considered continuing the rapid enrollment grant program. Rapid enrollment grant funding per student could be adjusted
while continuing to require minimum student and percentage increases.

The committee explored possible funding sources for the one-time cost of transitioning the state school aid formula
to on-time funding, including unspent 2017-19 biennium general fund appropriations, rapid enrollment grant funding, or
a weighting factor. In addition, the committee considered ways to mitigate the impact of a transition to on-time funding
of state school aid on school districts with declining enrollment, including the use of the greater of spring or fall enroliment
or a 3-year rolling average enrollment. Formula provisions could be adopted to require school districts to use the spring
or fall enroliment count for a number of years, instead of having the ability to change each year.

Cross-Border Tuition

The committee reviewed policies related to the cross-border education of nonresident students. Cross-border
education with South Dakota is addressed in an agreement; however, there are no agreements with Montana or
Minnesota. North Dakota pays to educate all the students along its border with South Dakota, including South Dakota
students. South Dakota pays to educate all the students along their northern border, including North Dakota students.
At the end of the school year there is an accounting of the cost of cross-border students. Traditionally DPI has paid
South Dakota because North Dakota has sent more students to South Dakota schools than it has received from South
Dakota. The payment varies depending on the number of North Dakota students educated in South Dakota compared
to the number of South Dakota students educated in North Dakota. The payment to South Dakota is allocated to each
North Dakota school district sending more students to South Dakota than it received. Districts do not receive foundation
aid for students educated in South Dakota, but are required to pay for the net allocation. For a school district that received
more students from South Dakota than were sent to South Dakota, there is no payment but the district receives the state
school aid associated with those students.

The committee reviewed Section 15.1-29-01 related to Minnesota and Montana students. Pursuant to this section, a
student attending an out-of-state school is deemed to be enrolled in the student's school district of residence for purposes
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of determining average daily membership. School districts receive funding through the state school aid formula for North
Dakota students attending Minnesota or Montana schools and it is the responsibility of the North Dakota school district
to negotiate the tuition it will pay the out-of-state district. A North Dakota school district does not receive credit in its
average daily membership for Minnesota and Montana students attending a North Dakota school, but negotiates tuition
from the out-of-state school district sending the student. The tuition paid by the out-of-state school district for the
nonresident child is subject to the 75 percent tuition deduction in the state school aid formula, leaving the district
25 percent of the tuition revenue to educate the student. Generally, North Dakota school districts accept only a few
students from a neighboring state because of the 75 percent tuition deduction which causes financial shortfalls to educate
more out-of-state students. When a neighboring out-of-state school closes and the number of students is significant, the
75 percent deduction can make absorbing the additional students too expensive for the North Dakota school district.

To address these concerns, the Department of Public Instruction suggested the state school aid formula could be
changed to either:

e Exclude tuition related to out-of-state students from the local revenue deduction in the state school aid formula;
or

¢ Include nonresident students in the North Dakota school district's average daily membership, while continuing to
deduct 75 percent of the tuition related to the out-of-state students from the school district's state school aid
payment.

The department has not collected data regarding the source of tuition payments, and the cost of any change to the
formula for cross-border tuition is not known.

Integrated Formula Per Pupil Payment Rates

The committee reviewed the integrated formula per pupil payment rate. For the 2017-19 biennium, the integrated
payment rate remained at $9,646 for each year of the biennium, the same as the 2™ year of the 2015-17 biennium.
Stakeholders indicated increasing the per-pupil payment benefit is the most important funding challenge. Unlike other
changes to the state school aid formula that may impact schools differently, all school districts benefit from a per-pupil
payment increase.

Adult Learning Center Funding

The committee reviewed funding for adult learning centers. There are 11 adult learning centers in the state, including
8 regional centers and 3 satellite programs. Services also are provided in 6 correctional facilities across the state. The
Department of Public Instruction reported some adult learning centers are located in career and technical education
buildings and on college campuses. Approximately 40 percent of adult learners are English language learners. Based
on the state's definition of 1 hour of service, 3,200 students have been served during fiscal year 2018. The state's
GED program passing rate is 88 percent, the second highest in the country. Grant funding for adult education totals
$5.13 million for the 2017-19 biennium, including $3.1 million from the general fund, $1.86 million of federal funds, and
$170,000 of special funds from the displaced homemaker fund. Funding from the general fund for adult education grants
was reduced from $4.11 million during the 2015-17 biennium. Federal funding also has decreased resulting in some
adult learning centers closing. The department reported 88 percent of all federal and state funding provided to adult
learning centers is used for salaries and benefits.

The Department of Public Instruction reported the Every Student Succeeds Act state plan includes the GED as a
factor in graduation rates and a student dropping out of a traditional school may be encouraged to complete a GED at
an adult learning center. The department anticipates an increase in the number of adult education students ages
16 through 21 and expressed concern regarding the capacity of adult learning centers to serve the additional students.
State funding for a student dropping out of a traditional high school is prorated for the time spent in high school and does
not follow the student to an adult learning center. The department reported a committee has been formed to review the
possibility of providing supplemental funding to adult learning centers through the state school aid formula. The
department suggested the state school aid formula could be changed to provide funding for adult education students
between the ages of 16 and 21 who earn a GED and who are included in a school district's graduation rate. The proposed
formula change would allow funding to follow students who drop out of the traditional K-12 education system to complete
their education at an adult education center. The department suggested the funding provided through the state school
aid formula would be in addition to the general fund appropriation for adult learning center grants. The department is
considering a funding model similar to those used for special education and regional education associations. The
department suggested funding could be based on a weighting factor and provided to school districts for distribution to
adult learning centers. The department estimates the additional funding through the state school aid formula would total
$850,000 per year. The funding provided through the state school aid formula combined with the current appropriation
would total $2.4 million per year or $4.8 million per biennium for adult learning centers. Total funding would depend on
the weighting factor, number of eligible students, and the number of hours eligible students attend class. The department
reported the additional funding could be used to add staff and reopen centers that have closed.
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Status of State School Aid - 2017-19 Biennium
The committee received reports from the Department of Public Instruction regarding student enroliment and the status
of funding for state school aid, transportation grants, and special education contracts for the 2017-19 biennium.

To project future enrollment, DPI analyzes resident births and determines cohort survival rates by examining annual
changes in enrollment by grade for the previous 2 years. In the years from 2007 to 2011, the annual increase in resident
births ranged from 43 births to 202 births. In 2012, resident births increased by 838 from 2011 and since then resident
births have increased at a lesser rate. Fall enroliment for the 2017-2018 school year totaled 108,945 students. Fall 2019
enrollment was projected to grow by 2,945 students; however, updated estimates are that the increase will be between
1,900 and 2,200 students.

The Department of Public Instruction estimates state school aid integrated formula payments will total $2,513,809,497
during the 2017-19 biennium, of which $488,444,521 will be provided through local property tax contributions,
$116,018,096 will be provided through local "in lieu of" taxes and revenue contributions, and $1,909,346,880 will be
provided by the state. In addition to the state's share of state school aid integrated formula payments, the appropriation
for 2017-19 biennium integrated formula payments includes funding for costs related to child placement, regional
education associations, and the gifted and talented program. The department estimates these expenditures will total
$9,522,119, for a total of $1,918,868,999 charged to the integrated payment line item for the 2017-19 biennium,
$16,835,164 less than appropriated. The department reported the state's share of funding for state school aid shifted
from 54 percent in 2009 to 77 percent during the 2016-17 school year. Because there was no increase in the per pupil
integrated payment rate during the 2017-19 biennium and property tax revenue is likely to increase, the state's share of
state school aid funding is estimated to decrease to 75 percent.

The Department of Public Instruction estimates transportation grant expenditures will total $54.4 million during the
2017-19 biennium, $1 million less than appropriated.

The Department of Public Instruction estimates special education contract expenditures will total $22.3 million during
the 2017-19 biennium, $3 million more than appropriated. Special education contract expenditures are more than
estimated due to increases in the number of claims and in the cost of cases. In addition, because special education
contract claims exceeded the 2015-17 biennium appropriation, the department used $2 million of 2017-19 special
education contract authority to pay 2015-17 claims. In the past, the department has had the authority to receive funds
from the Bank of North Dakota for any shortage in funding for state school aid. Due to the timing of state school aid
payments, the department never has used Bank funding. As a result, the Legislative Assembly repealed this provision
and directed the department to request a deficiency appropriation if necessary. As provided by the Legislative Assembly
in 2017, the department anticipates requesting a deficiency appropriation of approximately $3 million from the general
fund for 2017-19 biennium special education contracts.

The Department of Public Instruction anticipates excess funding in the integrated formula payments line item and the
transportation grants line item totaling approximately $17.8 million from the general fund will not be spent. However, if
the department is allowed to use excess foundation aid payment funding authority to pay special education contracts in
excess of the department's 2017-19 biennium appropriation, unspent appropriation authority will total $14.8 million, and
there would be no need for a deficiency appropriation.

Projected State School Aid - 2019-21 Biennium
Cost to Continue
The committee reviewed a preliminary estimate of funding required to continue current state school aid integrated
formula payments during the 2019-21 biennium. The report, prepared by DPI, was based on:

e Average daily membership projected using a 3-year cohort survival routine with 2017-18 fall enrollment as the
base year;

e Taxable valuations for fiscal years 2019-20 and 2020-21 projected based on the change from the 2016 to 2017
tax year limited to the state average;

e No change to formula minimum and maximum adjustments; and

e Other statistical data and weighting factors based on data supporting the 2017-18 payment year.

The Department of Public Instruction estimates the cost-to-continue integrated formula payment