REPORT
OF THE

NORTH DAKOTA
LEGISLATIVE MANAGEMENT

Pursuant to Chapter 54-35 of the North Dakota Century Code

SIXTY-EIGHTH LEGISLATIVE ASSEMBLY
2023




TABLE OF CONTENTS

CRaIrMaAN'S Lt Or ... ..ottt 1

History and Functions of the North Dakota Legislative Management
and Legislative CouNnC il ..................cocooii e 2

North Dakota Legislative Management Committee Membership and Staff.... 5

Report and Recommendations
Acute Psychiatric Treatment

Acute Psychiatric Hospitalization and Residential Care Study ............coooeviiiiiiiiiiiiiiceen, 13
BaCKGIOUNG. ... 13
State HOSPIAL.........oo ettt aaaaaaaananna 13

[ F=Ted (o [ (o 18] o 1SR 13
1= Y o= 14
= Lo 1= 14
(6= o =TT T T 1] 1T 14
Residential Treatment FaCilities ...........oovuiiiiii i 15
Department of Health and Human Services Testimony ... 15
State HOSPIAL ... 15
Medicaid State Plan AMendments..............uoiiiiiiiiiiiiiiii e 16
Request for Proposal and Consultant Selection ..............ccooviiiiiiiiice, 16
Renee Schulte Consulting, LLC ..., 17
Department of Health and Human Services Response to
Consultant Recommendations ..............oiiiiiiiiiiiiiiiiiiiiieiiiiiiieiieeeeeeeeeeeeneeeenenennaennnnnnne 19
Department of Health and Human Services Workgroups ........ccccooeeeeeeiinieiiiieeeeeeeeeeeeennn 20
Other Testimony ReCEIVEA...........oooi i 20
1oL SRR 21
ReCOMMENAALtIONS ... .o 21

Implementation of Expanded Behavioral Health Services Study..........c.cccoiieiiiiiiiiinnnn. 22
BaCKGIOUNG. ... 22
Medicaid 1915(i) State Plan Amendment ..., 22
Bed Management SYStem.........coooi i 23
Mental Health RegisStry ..o 23
Human Services Research INStitute ...........cooiiiiiiiiii e, 24
Considerations and Recommendation..............ooovviiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeees 25

Behavioral Health Needs of Incarcerated Adults Study.............cccoiiii 25
BacKgroUNd.... ..o 25
Department of Corrections and Rehabilitation .............cccooooiiiiiiiiiiiiiien 25
Dakota Women's Correctional and Rehabilitation Center...........cccccooiiiiiiiiiiiiiiiiiicieeen, 26
Bismarck Transition CeNter....... ... 26
LaW ENfOrCEMENT ... e e e e e e e e e e e 27
Indian Affairs COMMISSION........uuiiiiiiiiiiii e e e e e e e e e e e e e e aaeeans 27
010 27
(0701 g o] 1811 o ] o [PPSR 27

Mental and Behavioral Health Services of Occupational Boards Study............cccccccoviinnnneee. 27
Behavioral Health Occupational Boards ..., 27

State Board of Psychologist EXamINErs .........ccoooiiioiiiiiiieieeeeeeeeee e 28
Board of Addiction Counseling EXamiNers ..............uuuuuuuiuiiuimieiiiiieiiieeeeeneeeennnennnnnnnnns 28
Board of Counselor EXamMINErS ............uuuuuiiiiiiiiiiiiiiiiiiiiiiiiiiieeieaneeenenenenennensnennnnennes 28
North Dakota Board of Social Work Examiners............cccooviiiiiiiiiiiiiieieeeeeee e, 28
North Dakota Marriage and Family Therapy Licensure Board................cccoevvieinn.n. 29
Education Standards and Practices Board...................uueuuiiiiiiiiiiiiiiiiiiiiiiiiiiiieinnnnnnnns 29
AOINEY GENEIAL......eiiiiiiiiiiiiiieit s 29
Information Technology Department ............... e 30

Department of COMMEICE ........iiiiiieeee e e e e 30



University of North Dakota School of Medicine and Health Sciences ............................ 30
MiINot State UNIVEISILY ......oooviieiiiiie e 30
Considerations and CONCIUSION...........ooiiiiiiiii e 30

Administrative Rules

Administrative Agency RUIES REVIEW.............ooiiiiiiiiiii et 32
Current Rulemaking StatiStiCs...........ueiiiiiii e 33
RuUle REVIEW SChEAUIE ... 33
Committee Action on RUIES REVIEWEd ..........cooeiiiiiiiicic e 34
Repealing Obsolete RUIES............ s 34
Voiding or Carrying OVEr RUIES..........cooiiiiiiiiiiii e 34
Obsolete Rules Repealed by Committee .........coooeeviiiiiiii 34

Rules Carried Over or Amended by Committee Approval .................eevveeveeeeeeeinnnnnn. 34

Rules Voided by COMMILLEE ........coeviiiiiiiiiiiiiiieieeeeeeeeeeeeeeeee e 35

Table A - Statistical Summary of Rulemaking ... 36

Agriculture and Natural Resources

North Dakota Beef COMMISSION..........cooiiiiiiiiiiieieeeeee et eeaeeeaneennnees 38
BacKgroUNd ... ..o 38
History of the North Dakota Beef Commission and Federal Law ............ccccooeeiiiiiiinnnnnn. 38
Current Statutory ProViSIONS ..........oouiiiii e 39
1= 1] (o 2 40
Agriculture COMMISSIONE .........oiiiiiiiiiii e 40

North Dakota Beef COMMISSION...........uuiuiiiiiiiiiiiiiiiiiiiiiiiiiieiieieeeeeeeeeeeeeaneeeneennnnes 40

North Dakota Stockmen's ASSOCIAtIoN ............eeviiiiiiiiiiiiiiiiiiiieieeeeees 40
Independent Beef Association of North Dakota..............ccoieiiiiiiiiiiiic e, 40

North Dakota Farmers UniON ..........ooi i 40

North Dakota CattleWOmMEN ..........oeiiiiiiiiiiiiiiieeeee e 41
Various Cattle ProdUCEIS .........ooooiiiiiiiei e 41
Committee CoNSIAEratioNS ..........ocuiiiiii e e e e e 41

L7 o 117 o o 1 41
Impacts of United States Fish and Wildlife Service Easements ..........ccccccccooeeiiiiiiiiiicennnn.. 41
BacKgroUNd.......cooooiii 41
Legislative HiStOrY ...... oo 41
Federal Laws and ProCedUres ...........ooo it 41

State Laws and ProCedures..........oooooveiiiiiiii e 43

Legal Challenges to State Law ........coooeeiiiiiiiicii e 44
TESHIMONY ...ttt 45
Department of AGriCUIIUIE ........oooiiiii e 45

United States Fish and Wildlife Service ... 45
Department of Transportation ..............ooovviiiiiiiiiiiiiiiiiiiieieeee e 45

North Dakota Grain Growers ASSOCIAtION ..............uuuueuiiiiiiiiiiiiiiiiieienenanes 46

North Dakota Farm BUr€au............coooiiiiiiiiiii et 46

Ward County Highway Department...............ccoooiiii e 46

Legal ProfeSSIONAIS ..........uuuuuiiiiiiiiiiiiii s 46

10 Tt L ] 110 11 =Y o RSP 46
Landowner Rights Easement ACE............ouiiiiiiiiiiiiiiiiiiiiiiii e 46
Committee ConSIiderations ............coooiiiiiii i 46

(©70 ] To1 [0 1= o o [PPSRt 46
Advisory Committee on Sustainable Agriculture Report.............ccccooiiiiiiiiiiieiiiiieeeeeeeeeeeeen 47
Committee Considerations ............oooiiiiiii i 47
ReCOMMENAALION ... et e e e 47
Federal Environmental Law Impact Review Committee Report ............ooceeiiiiiiiiiiiiiiinneeen, 47
State Board of Agricultural Research and Education Report..........cccccoeiiiiiiiiiiiiiiiinieeeee, 48

Department of Transportation - Network Companies Report ............cooieeiiiiiiiiiiiiiceneee, 48



Department of Transportation Road Trains and

Long Combination Vehicles REPOIt..........coooiiiiiiiiiiii e 48
Budget Section
Office of Management and BUAQget ..............ooiiiiiiiiiiiie e 54
2019-21 Biennium General Fund Revenues and Expenditures ..............cooovvvviiieeeneene. 54
2019-21 Biennium General Fund TurnbackK..............oevviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieievieeieeeeneees 55
2019-21 Biennium Capital Construction CarryoVver............cccooiiuiiiiiiiiiee e 55
2021-23 Status of the General FUN ..........ooooiiiiiii e 55
2021-23 Biennium Revised Revenues and Preliminary 2023-25 Revenues.................. 56
FisCal IrmeguUIAIITIES ... ..o e e e e e e 56
Tobacco Settlement ProCeeds .........oooi oot e e 57
Federal Grant APPlICAtIONS...........u i 57
State Board of Higher Education Project Variance Reports...........cccoooevviiiiiiiiiiiiienenn 58
(€ To)Y =Ty oL oI o= T 59
Additional Federal or Other Funds Received..............cccooiiiiiiiiiiiiiiii e 59
UNIVEISItY SYSIEM ...ttt annennnne 60
Campus IMPrOVEMENTS .......uiiiii e e e e e e e e e e e et e s 60
Dickinson State UNIVEISItY ...........uueiiiiiiiiiiiiiiiiiiiiiiie e 60
North Dakota State UnIVErsSity............euuiiiiiiiiiiiiiiiiiiiiiiiiiiiii s 60
Mayville State UNIVErSity.........coouiuiiiiiiice e 60
(o Toz= | Il U g Vo £S 3N =Y oo 60
Annual Full-Time Equivalent Position RepOrt.............coiiiiiiiiiiiiiiie e 60
North Dakota State University Main Research Center...........cccccceeeiiiiiiiiiiiiiciie e 60
Branch Research Centers and Agronomy Seed Farm...........cccccceeeeiiiiiiiiiiiiiie e 60
North Dakota State University EXtension Service.............ccooooiiiiiiiiiiee 60
Northern Crops INSHULE ........vveeii e 60
Upper Great Plains Transportation Institute..............cccooooiiiiiii e, 60
State Board of Agricultural Research and Education ..o 61
RS €= 110 1S3 =T Lo 61
Potential Uses of Federal State Fiscal Recovery Funds.........ccccccceeiiiiiiiiiiiiiicinieeecee, 61
AJUEANT GENETAI ...ttt e e e e e e e e e e 61
North Dakota National Guard Service Member, Veteran, Family, and
101 aV/AV o] g U] o] o o Tyl o (oo | = o o [PPSR 61
Use of State Disaster Relief FUNG ... 61
Department Of COMMEICE .......cooeiiieeiicee et e e e e e e et e e e e e eeeeerene 61
Renaissance Fund Organizations Annual AuditS..............coooeiiiiiiiiieiiic e, 61
R = LT == TS U =T 61
Outstanding Warrants and ChecCKS............oouuiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeee 61
Department of Trust Lands .........ooooiii i 62
State Agency Unclaimed Property..............oeeoiiiiiiiiiieeeee e 62
INVesStMENt PErfOrMAaNCE .........uuiiiii e e e e e e e e e e e e aas 62
Job Service NOrth Dakota............iiiiiiie e e 62
Status of the Unemployment Trust Fund and the Modified
Average High-Cost MUIIPIEr ..........oooiiiiiiiiiieeeeeeeeeeeeeeeeeee e 62
Department of HUMaN ServiCeS.........ooooiiiiiiiiiieeeeee e 62
Transfers in EXCesS Of $50,000 ..........ooooiiiiiieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e aeeennanes 62
Substance Use Disorder Voucher Program............ccooooiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeee 62
Legacy and Budget Stabilization Fund...................c 63
AdVISOry BOArd REPOIT ........uuiiiiiiiiiiiiiiiiiiiiii s 63
=T =T o3 YA U ] o o 63
Budget Stabilization FUNG ... 63
HOUSING FINANCE AQENCY ...ttt 63
Housing Incentive FUNd Update ........ ..o 63
State Fire Marshal ...........ooo oottt nannnnnane 63

Fire Department FUNAINg REPOIt........ooiiiiiiiii e 63



Department of Corrections and Rehabilitation .....................cc 63

T gF= 1 E= TN =T oo o AP PPUTT 63
INAUSErIAl COMMISSION ... e e e e e e e e e e e e e e e e aaaaeas 63
Abandoned Oil and Gas Well Plugging and Site Reclamation Fund..................cccc..ue... 63
North Dakota Outdoor Heritage Advisory Board.............ooooiiiiiiiiiiiiiiiiiiceeeee e 64
Department of Transportation.............uuoiiiiiiiiic e 64
Report on Transportation FUNAING.......c..uuiiiiiiii e 64
Legislative Hearings for Federal BIoCk Grants ..o 64
BaCKGroUNG.... .o 64
[R3=Toto] g T g L= aTo =1 i o] o [PPSR 64
FeAEral FUNGS ...ttt et e e et e ettt e e e e e e eeneaa e e e e e eeeeennnes 64
Legislative Council Staff REPOMS .........ooooiiiiiii e 64
L@ =T =T o] i 65
Agency Requests Considered by the Budget Section...........ccoooeeeiiiiiiiiiiiieee 65
Department of Environmental QuUality............ooooiiiiiiiiii e 65
Office of Management and Budget.............ooooiiiiiiiiiiieeeeeeeeeeeee 65
CoUNCIl ON the AMS ... e e e e e e e e e e 66
Department of HUMAN SEIVICES .........ouuiiiiiiiiiieeeie e 66
Department of Career and Technical Education............c....cooiiiiiiiiiiiiieeee, 66
Department of Financial InStitutions ..o 66
L [0 1T 7= L = L1 (o ) 66
State Historical SOCIELY .....uuiii i e 66
Department of COMMEICE ........cii i e e e ns 66
Department of Water RESOUICES ........oouiuiiiii e 67
INSUrANCE COMMUSSIONEN ... .. uuiiiiiiiiiiiiiii e e s e e e e e e e e e e e e e e e e e aaaaaeeens 67
INdustrial COMMISSION .......couiiiiii e e e et e e e e e e eeaeaaas 67
Department of Transportation ............coouuiiiiiiii e 67
Veterans'  HOME ... e e e e eeeaees 67
Secretary Of State ... 67
Department of PUbIC INSrUCLION ........oueiiii e 67
GOVEINON'S OffiCE .iiiiieeieee ettt nnnnnne 67
Department of AQHCUIUIE ..........oooiiii e 67
State LiDrary. ... 67
Education Funding
Elementary and Secondary Education State Aid and Funding Formula Study ..................... 68
[ F=Ted (o [ o 18] o I 68
North Dakota Commission on Education Improvement.................cccvvvvviivieinninnnnnnnn. 68
Property Tax Relief Legislation ..............ooooiiiiiiiici e 69
State School Aid and Integrated Property Tax Relief ... 69
Foundation Aid Stabilization FUNd ..............cooiiiiiiiiiiiiiiees 72
Elementary and Secondary Education State Aid Formula - Selected Provisions........... 72
School District Hold Harmless Calculations -
Transition Minimum and Maximum Adjustments .................eeveviiiiiiiiiiiiiiiiiiiiiiiees 72
Transition Minimum Adjustments ... 73
Transition Maximum Adjustments ... 74
Impact of Changes to Other State School Aid Formula Provisions............cccccccee...... 74
Districts 0N the FOrMUIA ... 74
Excess Ending Fund Balance Deduction ... 75
High-Cost Students and the Fiscal Impact of Student Placement.........................oo. 75
Elementary and Secondary School Emergency Relief Fund ............ccccooiiiiiiiiiiiiiiiinnnnn. 76
Status of State School Aid - 2021-23 Biennium ... 77
Projected State School Aid - 2023-25 Biennium ... 78

(O701SY 8 (o T 0] o1 {1 11 1= TSRS 78
Committee RecomMmENdation ..........oooviiiiiiiiiiiiiiiiiiieieeeeeeeeeeee e eennnnnnees 78

Career and Technical EQUCation StUdY...........couiiiiiiiiiiiiiiiiiiiiiiiiiiiiieieeeee e 78



BaCKGIOUNG . ... 79

State Board for Career and Technical Education.............cccccooi 79
Delivery of Career and Technical Education...............cc.ooooiiiiiiiiiii e, 80
Statewide Area Career Center Initiative Grant Program .............ccccceeeiiiiiiiiiiiiiicee e 80
Committee RecommeNndation ...........ooviiiiiiiiiiiiiiiiiiiiieeiieeeee et naenannnnnnnes 81

Other Committee ReSpONSIbIlItIES........cccoveeiiiiiii e 81
Other Reports and Information Received by the Committee ..............ccccceiiiiiiiiiiis 83

Education Policy

Competency-Based Learning and Innovative Education Program Study ...........cccccooeeeeiee. 85
L= Ted (o | {011 T S 85
North Dakota Statutory ProViSioNS ................ueeeeeeeeieiiiii s 85

Other States' Innovative Education Programs..........cccooooooiiiiiiiiiieeeeeeeeeeeeeee 85
Testimony and Committee Considerations................uuvviveeiiiiiiiiiiiiiiiiieieaanes 86
Department of Public INStrUCHON ..o 86

North Dakota Council of Educational Leaders............cccccooiiiiiiiiiiiiei e, 86
Central Regional Education ASSOCIAtION ...........ccooiiiiiiiiiieeeee e 86

Other Stakeholder TeSHMONY .........ue e 86

107 0] 011113 ) o [ 87
Alternative Teacher LiCenSiNg STUAY ...........uu e 87
= o (o ] o 11 ] o 87
North Dakota Statutory ProviSions..............ieiiiiiiiiice e 87

Other States' Licensing ReqUIreMeENtS............uuuuiiii e 88
Testimony and Committee Considerations..............ooouuiiiiiiiiiiiiiice e 88
Education Standards and Practices Board................coovviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiaiiens 88

North Dakota United and DFM Research.............ccoooveiiiiiiiiiiiiicce e 88
Tennessee Teacher Residency Program..........ccccooii 88
Department of Public INStruction ... 88

Other Stakeholder TeStMONY ......coooiiiiiie 88

L7 0] o V] 1113 o ) o [ 88
Compulsory School Attendance StUdY...........uuuiiiiiiiiiiiic e 88
= o o o 11 ] T 89
Other States' AeNdancCe Laws.........coouuuiiiii i e e eeeenees 89

North Dakota Recent School Attendance Data ...............oeeeeiiiiiiiiiiiiiiiiiiiiiiiiiiieee 89
Testimony and Committee Considerations............cccuuiiiiiiiiiiiiiie e 89
(070 o1 [0 1= o o [PPSRt 90
Report on Interim Education Assessment Systems Study ..........ooooiiiiiiiiiiiiiiiiice 90
(= ToTe] 010 7= g T =1 i o 1S 90
Report on Computer Science and Cybersecurity Curriculum Integration ............cccccccco...... 90
(070 o1 011 o o [PPSRt 91

WX [ [14To] g F= | I (=T 0T i £ 91

Employee Benefits Programs

BaCKgrOUNG ... 93
Teachers' Fund for Retirement............oooiiiiiiiiiiiiiiiee e 93
Public Employees Retirement SYsStem........ ... 95
(=Y 0 0= | O =T SR 95
Surviving Spouse Retirement Benefits.........ccooooiiiiiiiiiiii 95
Retirement BENEFItS .........uuuiiiiiiii s 96
Retirement System ContribUtions ...............ouiiiiiiiiiiii e 96
Retiree Health Insurance Credit FUNd..............ooviiiiiiiiiiiies 96

F o (0 F= T =TI =T 0 o] €< 96
Teachers' Fund for RetiremMent...........cooooiiiiiii e 96
Public Employees Retirement System....... ..o 97

e F= T TN T T 1] o 97

=T 0 g ToTo = T o] 1o 98



FUNAING RALIO ... s 99

Consideration of Retirement and Health Plan Legislative Proposals............cccccoeeeeiiiinininnn, 99
Teachers' Fund for Retirement..............ooiiiiiiiiiiiii e 100

o 11T i N (o Tt I RN 100

o 1T i N (o T X R 100

Public Employees Retirement System..........coooiiiiiiiiiiii e 100

o 1 = 1 L TR 100

Bill Draft NO. ... nnnnnnnnn 100

Bill Draft NO. 34 ...t an i nnnnnnnnn 100

Bill Draft NO. 45 ... annannnaa 101

Bill Draft NO. 54 ... nnnnnn e 101

Bill Draft NO. 771 oot asasasansassnnsnsnnnnnnnnn 101

Bill Draft NO. 77 oot nnsssnnnnnnnnn 101

o 1T i N o T AR 101
Additional Committee ResSpoNnSIibilitieS ..........ccoooiiiiiiiiiiii e, 101
Recruitment and Retention BONUSES .........ccoooviiiiiiiiiii e 101
Service Awards, Tuition, and Professional Organizations..............ccccceeeiiiieeriiiiiinnnnn. 103
Health Insurance Mandate Procedure ..o 104
RecomMmMENdation .........ccoouuiiiiiiii e 104
Federal REQUINEMENTS.......oouiiiii it e e et e e e e e e e eaennas 104
Teachers' Fund for Retirement Legislation ..............oiiiiiiiiiicc e 104
Firefighters Relief ASSOCIAtioNS ..........oouviiiiiiiiic e 104
=T Lo o RPN 104
Retirement and Investment OffiCe ....... ... 104
Public Employees Retirement SyStem...........coooiiiiiiiiiiiiiii e, 104

Energy Development and Transmission

Comprehensive ENergy StUAY .........ccooii i 106
Energy PoliCy COMMISSION........uuiiiiiiiii s 106
(07014 (o1 [ 15] (o] o RSP PRRUPPRPPR 106
Natural Gas and Propane Infrastructure Development Study .............cccoiiiiiiiiiiniiiiiiieen. 106
BaCKGIOUNG . ... 106
Infrastructure COSt RANGES ........cooviiiiiii i e 106

State Tax Incentives for Gas.........cooooviiiiiiiiii 106
TESHIMONY ..ttt s 107
Committee ConsSIiderations ..........oooovii i 108

(70 o o1 [V E] o] o [N 108
Coal Conversion Facility Bonding and Reclamation Study............cccccoooiiiiiiiiiiiiiiiinniee. 108
BaCKGIOUNG. ... 108
General Jurisdiction of the Public Service Commission ...........cccccovvviviiiiiiiiieeeeeennn. 108

Solar aNd WiNd ... ..o 109

(@70 - 1 1Y/ 1101 {3 T PP 109

State Tax Incentives for Coal...........oooeuiiiiiiii e 109
LIS 10 010 0 110
Committee ConSIAErations ...........oooiiiiiiiiiiiiieeeeeeeeeeeee ettt eeeeeeeennnnnnnees 110
(0701 o (o1 11153 (o] o [H R 110

Oil and Gas Lease Postproduction Deductions Study.................eeuviiiiiiiiiiiiiiiiiiiiiiiiiiiiinenn. 110
= To3 (o [ {11 | o PR 111

I [0 (g T =1 (e = T = 111

State ReguIations ... 111
Postproduction Deductions in Other States ...........oooiiiiiiiiiiiiic e, 111

L I=T3 1] (o 2 111
Committee CoNSIAEratioNS ........ccoiiiiiiiiiie e e e e 112
(0701 o (o1 (] (o] o [P RO 113
State Energy Research Center REPOIt .........covvuiiiiiiiiiice e 113

North Dakota Transmission Authority Report..............ooo 113



Carbon Dioxide Storage Facility Trust Fund Report...........coooiiiiiiiiiiiiiiiieeeee e 113

High-Level Radioactive Waste Advisory Council Report.........ccccooiieiiiiiiiiiiiee, 113
North Dakota Pipeline Authority Report ...........oooviiiiiii e 114
Coal Conversion Facility Carbon Dioxide Emissions Capture Report............cccccevvvvvveeennnn. 114
Clean Sustainable Energy Authority RepOrt.............uuviiiiiiiiiiiiiee e 114
Energy and Environmental Research Center Underground Energy Storage Report.......... 115
Energy and Environmental Research Center Hydrogen Report............ccccoiiiiiiiiiiiiniinnnee. 115
Department of Environmental Quality Report..............oooii 115
Insurance Commissioner's Lignite Coal REPOIt ... 116

Government Administration

Study of Attorney and Legal-Related Positions in State Government .........................ooo. 117
BaCKGIOUNG . ... 117
Consolidation of Attorney and Legal-Related Positions ... 118
(@70] o [o1 011 o o [P PUPUSUPUPPRRRPPRRIN 118

Studies of Space Needs and Property Leased by the State.........ccccccooooiiiiiiiiii s 118
Study Of SPACE NEEAS .....oeeiiiiiiiiiiiiiiiiie et naanne 118
Study of Property Leased by the State...........ooooviiiiiiiiiiiiiiiiis 119
BaCKGIOUNG. ... 119

Capitol Grounds and Facilities HiStory ... 119
Office of Management and Budget ..........ccoooiiiiiiiiiiiii e, 119
Capitol Grounds Planning CommISSION..........ccciiiiiiiiiiiiieieecceecee e 120
Other Facilities Owned by State Agencies in the Bismarck-Mandan Area.............. 120
Americans with Disabilities ACtE..........cooiii e 120
Agency Space Needs and Utilization...............ccccciiii i, 121
Considerations and Recommendation................coiiiiiiiiiiiiiiii e 123

Study of the Racing Commission Budget.............coouviiiiiiiiiiiiiiiiiiiiiiiiiiiiieeeeeee 123
(@70 o (117 o] o [0S 123

Other CommIttEE DULIES ......coeieiei e e e e e e e e e e 123
Report on Federal FUNAS .........eoii e 123
Agreements Between North Dakota and South Dakota.............cccooooeeiiiiiiiiiiinenn, 124

Camp Grafton EXPANSION .......ccoouiiiiiiiiiie et e e et e e e e e e n 124

Government Finance

Classified State Employee Compensation System Study ...........cccoovieeiiiiiiiiiiiiiiee, 126
L@ 1Y PR 126
Committee ConSIderations ...........ooooi i 126
(= TeTo] 0910 1= o T =1 i o R 127

State AGENCY FEES StUAY ... 127
OVBIVIBW ...ttt ettt et et e et eeaseennnnnnnnnnne 127
Committee Considerations ............coooiiiiiiiiii e 127
(= ToTo] 09 0 1= o T =1 i o 1SR 127

Law Enforcement and Correctional Officer Recruitment and Retention Study ................... 128
OVBIVIEW ...ttt e e e e ettt e e e e e et e et et e e e e e e e e eesaaa e e e eeeeeeesaaa e eeeeas 128
Committee Considerations ............oooiiiiiiiii i 128
(4= Toto] o g1 U= ol =1 i o 1SR 128

Information Technology Budgeting Study ... 128
(@Y= = PSPPSR 128
Committee Considerations ............ooooiiiiiii i 129
[N Toto] a g1 U= ol =1 i o 1P 129

State Revenues and State Revenue Forecasts Study ...........ccoevvviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiens 129
(@Y= = PSP SUSSUPUPPRRRPRR 129
Committee CONSIAEratioNS ........ccceiiiiiiiiiiii e e e e e 130
[N=Toto] o g1 g T=T ol =1 i o 1P 130

Emergency Commission and Budget Section Approval Process Study ............ccooeveeeeennn. 130

(@ 1= V=3 TP 130



Committee CONSIAEIAtIONS . ... e e e 131

Yoo ) 010 =Yg Lo b= 1 To] o 131
Cash Management of State Funds Study ...........coooiiiiiiiii e 131
L@ AT Y1 131
Committee CONSIAEIAtioNS .......c.ovveiie e e e e e e 132
NTeo) 1 a1 g g T=T gL b= 1T ] o 132
Other ComMMIEEE DULIES .......un et e e e e e e e e e e e e e eaaans 132
Review and Monitor the State Budget ... 132
Salary INCrease REPOIMS........ouiiiiiiiiiiiiiiiiiiii e 133
Unmanned Aircraft Systems Status RepOItS ... 133
Infrastructure Funds Status REPOMS..........uuuuiiiiiii s 133
Environmental, Social, and Governance Policies Report...........cccoooviiiiiiiiiiiiiiiieinien, 133
(070) 0 a1 g 11 LTSI I T 1= 133

Health Care

Medication Optimization StUAY .........oooriiiiiii 135

LegisSIative HISTOTY ... .. e 135

7= Ted (o | o 18 1 o 1R 135

Testimony and Committee Considerations..............cuvviiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeas 135

{07 0] o ] 1113 o ] o 1 136

Prescription Drug Pricing StUAY ........coouuiiiiiii e 136

Legislative HiStOry ... oo e 136

BaCKGIOUNG. ... 136

[ B o TN o 4 o7 Vo 136

REfErenCe PriCiNgG ......ouuii i e 137

Pharmacy Benefit Managers.............uuuuuuiiiiiiiiiii s 137

[ aT o o] = 141 ] o S 138

=3 1] (o 2P 138

T gTo o] £= 141 ] o 138

Drug ManUFaCIUIEIS .........euuiiiiiiiiiee s 138

Pharmacy Benefit Managers. ... 138

g =T = T [ 139

Committee CoNSIAEratioNS ........coiiiiiiiiiiie e e e 139

(= TeTo] 09T 0 U= ol F=1 i o 1= 3R 139

Health Insurance Network STUAY ...........oooiiiiiii e 139

Legislative HiStOrY .......coooiie e e 139

[ F=Ted (o | (o 18 ] o [PPSR 139

Broad and Narrow NEtWOIKS ..........oi i 140

Employee Retirement Income Security Act of 1974 Plans ...........cccccceeeeieeivieiinnnnnn. 140
Vertical Integrated Network Utilization of

Health Maintenance Organization Plans ............cccccoiiiiiiiiiiiiieeeeee e 140

Premiums and Value-Based Purchasing.............ccueueeiiiiiiiiiiiiiiiiiiiiiiiieeieiiees 140

Testimony and Committee Considerations..............ceevvviiiiiiiiiiiiiiiiiiiiiiiieieieeeeieaes 141

L0701 o] [ 13 o ] o [PPSR 142

Telehealth SErviCes STUAY .........uuuiuiiiiiii e a e e e e e 142

Legislative and Executive HiStOry ... 142

BacKgroUNd ... ..o 143

State ACHVITIES ... 143

Federal ACHVITIES .......oeeeiie e 143

BN IS et 143

=T 1= 143

1= (1147 PSSP 144

Health INSUrance Carriers...........uuiiii i 144

Health Care ProViders .........ooooeiiiiiiie et 144

Behavioral Health ... 144

National Conference of State Legislators................ouviiiiiiiiiiiiiiiiiiiiiis 145



Center for RUural HEalth ... .. oo 145

Information TECHNOIOQY ......coiiieiiiee e 145
Committee ConSIiderations ...........ooooe i 145
(@70] o (o1 (0151 o o 1R UUUSUPUPPRRRPPRRN 145

Community Health Worker StUY............ouuiiiiiiii e 145
Legislative HiStOrY .......coooi e 145
BaCKGIOUNG . ... 145
TESHIMONY ...ttt s 146

OVEBIVIEW ...ttt et e e e e e e e et et e e e e e e e eeeata e e e e aeeeeesstanaaeeaeeeessnnes 146

L0 1 g1 g = | (=T O SUPPPPRRRR 146

1Y =T o= o R 147

Health Care ProViders ...........oooiiiiiiii it 147

Community Health Representatives. ... 147
Committee CoNSIAErationS .........ooovviiiiiiiiiiiiiiieee ettt eeeeeeeeennennnnnnnne 148
ReCOMMENAtIONS ... .o e 148

State Fire Marshal REPOIt...........ooiiiiiiiiiiiiiiiiiiiiee e eeeeeeannees 148

Diabetes REePOIt ..o 148

SHrOKE REPOI ... e e e e e e e e e e e e e e a s 149

Maternal Mortality REPOIT ... 149

Health Insurance Mandate Cost-Benefit Analysis Recommendation ..............ccooeeeeeeeeennn. 149
(=T oTo] 0o 0 0 T=T o T =1 1o o PSR 150

Higher Education

= Tod o | o 11 ] T IS 151
University System Information............c..oiiiiiiii e, 151
Legislative APPropriations ..........cooiieeiiiiiei e 152
Student Affordability STUAY .........oooiiiiiiiiii 152
Student Financial Assistance Programs.............ccooioviiiiiiiiiiiiiieeeeeeeeee e 152
Student Financial Assistance Grants.............cooiiiiiiiiiiiiiiiieeeeeeeees 153
SChOIArS PrOgram .......oooiiiiiiiiiiiieieee ettt nnnnnne 153
Career and Technical Education and Academic Scholarships..........ccccccceoieiiiiiiinnnnnnnn. 154
Native American Scholarship Program.............oooiiiiiiiiiiiiicicc e 155
Professional Student Exchange Program ... 155
Dual-Credit Tuition Scholarship.............uuiiiiiiiiiiice e, 155
Skilled Workforce Student Loan Repayment and Scholarship Programs..................... 155
Grants to Tribally Controlled Community Colleges ...........oouvvviiiiiiieiiieieeeee e, 156
Higher Education Challenge Grants Program...........ccc.ooovviiiiiiiiiii e, 157
Other Student Financial ASSIStance ............cccco oo, 157
Teacher SNOMAQE .......cooviie e e e 157
Student Financial Assistance Programs in Other States.............cccoovvviiiii . 158
Committee Recommendations ... 158
Higher Education Funding Formula Study ..............cooiiiiiieee e 159
Adjusted Student Credit-Hour Funding Method ................oouiiiiiiiiiiiiiiiiiiiiiiiiiieiiiiis 159
Minimum Amount Payable .......... ... 160
Preliminary 2023-25 Biennium Funding Formula Calculations ............c..ccccoounnnnee. 160
Committee ReCOMMENAtioN ..........uuuiiiiiiiiieec e 160
Professional Student Exchange Program Study ... 160
Professional Student Exchange Program Repayment Provision ...........cccccoeeeeeeeeeenn. 161
Committee Consideration............ooooiiiiii i 161

University of North Dakota School of Medicine and Health Sciences

AQVISOIY COUNCIL....cco e 161
=Y 0T o A 161

Capital Building FUN Program ............ceeeieiiiiiiiiiiiiiiiiieeiieee e 161

=T Lo ] PSR 162

Committee ReCOMMENAAtION ... con et 162



Human Services
Study of Department of Human Services and Human Service Zone

Employee CompPenSatioN.........coooiiiiiiiii et 164
Previous Studies and REPOIt....... ... 165
HUMAN SEIVICE ZONES.... . e e e e e e e e e e e e e e 165
Development Of ZONES ... ... 165
Transfer of FTE Positions to State Employment.............oooiiiiiiiiiiiiiiiiieies 165
Budget and Employee Compensation Adjustments...........cccoooeiiiiiiiiiiiiiiiicccecceeeeeeeene 165
State Employee BenefilS........ooiviiiiiiiiiiiiiiiiiiiii s 166
Testimony Received and Committee Considerations .............ccccvveeiiiiiiiiiiiicie e, 166
Committee Recommendations ..o 166

Study of Developmental Disabilities Services and Autism Spectrum

DI Yo o (=Tl foTe | = o oS R 167
Overview of Key Statutes Regarding Developmental Disabilities ............cccccccvvvvenneee. 167
Overview of Services Within the Department of Health and Human Services.............. 168

Developmental Disabilities DiVISION .............uuiiiiiiiiiiiie e 168
Regional Human Service Centers...........ouuviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieiieeieeeeeeeeeees 168
Life Skills and Transition CeNter ...........ouviiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeees 168
Overview of the United States Supreme Court Olmstead v. L.C. Case....................... 168
Autism Spectrum Disorder Task FOrCE........ooiiiiiiiiiiiii e 168
Autism Spectrum Disorder Voucher Program Pilot Project..............ccooiiiiiiiiiinnn, 169
Medicaid Autism Spectrum Disorder Waiver ............ccooooiiiiiiiiiiiiiieeeceecceee e, 169
FUNGING .. a e e e e e e e e e e 169
Consultant Recommendations ...........ccooiiiiiiiiiiiiiis e 169
Department of Health and Human Services
Response to Consultant Recommendations...............coiiiiiiiiiiiieee e 170
Committee RecomMmeENdationS ...........iiiiiiiiieei e 171
Study of Employment Restrictions in Public Assistance Programs .............cccccvvieeiiieeniennn, 171
Previous StUdIES .....ccoeeeeeeeeece e 171
National Conference of State Legislatures Research ..., 172
Mapping Benefit CliffS........cooooiiiii e 172
Aligning Elgibility LEVEIS......cccooiiee e 172
MaKING WOTK PAY ...t s 172
Increasing Family Economic Security Through Asset Development....................... 172
Fostering Culture and System Changes in the Public and Private Sectors ............ 172
Job Opportunities and Basic SKills Program.............cc.cooviiiiiiiiieiiieieceeee e 173
North Dakota Labor FOICe..... ... 173
Testimony Received and Committee Considerations ............ccccooiiiiiiiiiiiie i, 173
Committee Recommendation................coooi i 174
Autism Spectrum Disorder Task FOICE .......uuciiiiiiiiiiiicce e 174
=T 0T o (P 174
Autism Spectrum Disorder Voucher Program Pilot Project ..., 175
(=T 0 T0] o (PP 175
Developmental Disabilities System Reimbursement Project.............ceieiiiiiiiiiiiiiieeeeee, 175
Y 0T o S 175
Medicaid Expansion Provider Reimbursement Rates ...........cccccoooiiiiiiii i, 175
=T 0T o (PP 176
Tribal Health Care Coordination FUNG ............uuuiiiiii e 176
=T 0o o A 176
Children's Health InSurance Program .............oeeeiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeneees 176
REPOIT .. 176
Human Service Zone Employment and Indirect Costs...........cceiiiiiiiiiiiiiiiiiiiiicceee e, 177

[0 [[g=Yo1 B OF0 1) £ T TR RPN 177



Z0NE EMPIOYMENT ....oiiiiiiiiiiii s 177

=T 0T o PP 177
Refugee Resettlement SErVICES .......oovvveiiiiiii e 177
=T 0o ] S 177
Early and Periodic Screening, Diagnostic, and Treatment Program Study......................... 178
=T 0 To ] PR 178
Basic Care Facility Payment Methodology..............coiiiiiiiiiiiieeee e 178
=T Lo o SR 178
Early Childhood ProgramsS.........cooooeieiiiiiie e 179
=T 0T o (PR 179
Merger of the Department of Human Services and the State Department of Health .......... 179
RO .. 179
Department of Health and Human Services Medicaid Program Quality Strategy............... 180
=T 0o o AP 180
(07 o110 =T o IS O o7 = SO 180
TeStMONY RECEIVEA. .......ooiiiiiiiiiiiiiiiiiie bbb eneseennnenes 180
Committee ReCOmMmMENdation ...........uuiiiiiiiiiiee e 180
GUArdianShip SEIVICES ......coiiiiiiee et ea s 180
Committee ReCOMMENatioN ...........uuiiiiiiiiieees e e 181
Other Information RECEIVEA ............iiiiiiiieeie e e 181
Behavioral Health Bed Management System............ccooiiiiiiiii e 181
= Tod ;o | (o 11 T 181
Testimony and Committee DISCUSSION ...........uuiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiaaes 181
Committee Recommendation ............ooooiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeee e 181

Information Technology

Study of Information Technology Unification...................ouiiiiiiiiiiiiiiiiiiiiiii 183
= o o | o 11 T 183
D24 < T 1Y (=T 4T o PR 183
2019-20 INTEIIM .o 183
Legislative ACHION. ... 183
Information Technology Department ..o e, 184
Staffing and the Coronavirus PandemiC..............cccoooiiiiiiiiiiiiieeeeee e 184
RAtES @NA FEES ... s 184
Service Agreements and Help Desk ReqQUESLES ...........uuueiiiiiiiiiiiiieiicceeeeeeeee e 185

(@7 gF= 11 1=T o To 1= SRR 185
Efficiencies and Cost-Savings ........coooiiiiiiiiiiiii e 185
Future Information Technology Unification..............oooiiiiiiiiiiieee 186
Agencies in Support of Information Technology Unification...................cccoiien 186
Department of Transportation ............ccoooeiiiiiiii i 186
Bank of NOrth Dakota ..........ooviiiiiiiiiiiiiiiiiiiiiiieee e nnnnnnnnes 186
Game and Fish DepartmMent............uuuuuuumumiiii e 187
Agencies Not in Support of Information Technology Unification ............ccccccccoooooiiiies 187
Department of Trust Lands ..........ooiviiiiiiiiiiiiiiiiiiiiieeiieeeeeeeeee e 187
INSUranNCe COMMISSIONET ........oiiiiiiiiiiiiiieieeeeeeeeee ettt eenennsansnsnnnnnnnnes 187
Department of PUblic INSTrUCHION .............uiiiiiiiiiii e 187
Industrial COMMISSION ......ccoiiiiii e 188
TaX COMMUSSIONET ... i 188
(@70 Tox 1117 o] o [0SR 188
Study of Government Cybersecurity ...........oooviiiiiiiiiiiiiiieeeeeeeeeeee e 188
2= Te3 (o | {11 ] o [ 188
2019-20 INTEIIM i 188
Cybersecurity FUNAING ...... .. 188
Information Technology Department .............. e 189
CybErseCUritY SEIVICES .....cooiiiiiiii e 189

Cybersecurity REQUINEMENTS. ... ..coiiiiiiiee e 190



Cybersecurity Funding ARErNatives ............ceuuiiiiiiiiiiiiieeee e 190

Memorandums of Understanding............coouvuiiiiiiiiiiiicc e 190
Political SUDAIVISIONS........u e 190
WAKd COUNTY ...ttt ettt e e e e e e e st e e e e e e e e e e ennnnnees 190
L0714V o) B o= 1 [ H PP PPPP R PTPPPPPPRPRP 191
Bismarck PUbIiC SChOOIS ...........ooiiiiiiiiiiiiiiiiiiiii e 191
North Dakota Association of COUNtIES. ...........eeiiiiiiiiiiiiiiiii e 191
North Dakota League Of CitieS........oouuiiiiiiiiiiiiii e 191
(@7 ] o111 13 o o [0 191
Large Information Technology Projects ..., 191
Review of Large Information Technology Projects.........cccooveiiiiiiiiiiiiieeeeeeeeee 192
Department of Trust Lands Information Technology Project............ccooooeiiiiiiiiiinn. 192
Information Technology Department - Statewide Interoperable Radio Network........... 192
T ] o [ T 192
Network, Towers, and RaAGiOS ......c.oouviiii e e e 193
Operating and Maintenance Costs, Future Network Governance,

ANA REVENUE ....eeiiii et e e s e e e e e e e e et e e e aeeeenenes 193
Prioritization of Proposed Major Computer Software Projects...........cccceeeeeiiiiiiiiieeeeeeeee, 194
Information Technology Department Strategic Plan and Annual Report ............cccooeeeiinnn. 194

SErategiC Plan........ooo oo 194

N gL 0 = 1 =Y oo P 194
Information Technology Standards and Statewide Plan................ccccciiiiiiiiee e, 195
Information Technology Policies, Standards, and Guidelines .............cccccvvvceeiiiieineenn, 195
Statewide Information Technology Plan .............cccooiiiiiiiiii e 195
Education Information TEChNOIOQY ..........uiiiiiiiiie e 195
UNIVErSIty SYSIEM ... 195
Elementary and Secondary EAUCAtION .........ccoooiiiiiiiiieie 195
Information Technology Coordination of SErviCes............cccuvieiiiiiiiiiiiiiice e, 196
Distributed Ledger Technology Report ... 196
Statewide Longitudinal Data System Initiative ................oooiiiiiiiiiiiiiiiiiie 196
Disclosed Cybersecurity INCIAENES .........iiiiiiiiie e 196
Emergency Services Communications Coordinating Committee .............cccoooeeiiiiiiiieenn.n. 196
L@ 11 g 1= ooy ¢ F=1 1o o U 197
Information Technology Security AUAILS ...........oooiiiiiiiiiiii e 197

P2 e g T 1= o 10 o OSSR 197
2021-23 BIBMNIUM ...ttt e e e e e eas 197
Information Technology Department Budget ..., 197
Infrastructure Investment and Jobs Act Funding ..., 197
2023-25 Biennium Budget REQUESL ..........cooiiiiiiicee e 198

Health Information TeChNOIOGY...... .. e 198
North Dakota Health Information Network.............coooiiis 198

Health Information Funding and Transfer..........ccccoiii s 199
Veterans' Home Information Technology.............ovviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieieeeeees 199
Information Technology Department............coovvviiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeees 199
Veterans HOME .. ... e 199
Legislative Branch Information Technology ..., 200
Records Management........ ... 200

Interim House Appropriations

State Fiscal RECOVEIY FUNG.........oooiiiiiiiiiiiiiiieee e eeaeeees 201
= Tod (o | {011 o SR 201
AlIOWADIE USES ... 201

Federal Coronavirus Capital Projects FuNd ..., 201
BacKgroUNd.......coooiiii 201
Eligible Uses Based on September 2021 GUIdaNCe ..........c.coevvviiiiiieiiiiiiiiiiccee e, 202

Proposals RECEIVEA............ouuniiii e e 202



Federal Coronavirus Capital Projects FUNd ... 202

Federal State Fiscal Recovery FUNAS...........ccoooiiiiiiiiii e 202
Other Budget AdJUSIMENES ... e 203
Committee ReCOMMENAAtIONS..........coviiiiiiiiiiiiiieeeeeeeeee ettt ees e nnennnnnnnnnnes 203
Bill Draft 21.1104.06000...... ..o e e e e e e e e e e e e e e e e e e e e aaaaaaaaaaans 203
Bill Draft 21.1130.03000.......eee e a e e e 204
Bill Draft 21.1137.01000 ... .. e a e e e e e e e e e e 205
Department of TransSportation .................euiiiiiiiiiiiiiiiiiiiiiieeie e 206
Appropriation Recommendation SUMMArY .............ouuuiiiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeieneeeeeeenees 207
Bill Draft 21.1135.02000..... ... 207
Bill Draft 21.1134.01000 ... ... e e e e e e e e e e e e e e e e e e e e aaaaaaaaaens 207
Interim Senate Appropriations
State Fiscal RECOVEIY FUNG.........oooiiiiiiiiiiiiieieeeeee s eenesennnnnnnnnes 208
[ 7= Ted (o | o 11 1 o 208
ANIOWEADIE USES ...t e e e e e e e e e e 208
Coronavirus Capital Projects FUN ..........ooiiiiiiiiiiiiiiiiiiiiieeee e 208
7= Ted (o | o 11 1 Lo 1T 208
Eligible Uses Based on September 2021 GuidancCe ...........ccoooveiiiiiiiiieiiieeeeeeeeeeeeeee 209
Proposals RECEIVEQ.........coouuuiii e e e e e e e e e rae e a e e e e e 209
Coronavirus Capital Projects FUNd.............oooiiiiiiiiii e 209
Federal State Fiscal Recovery FUNAS...........cccooiiiiiiiiiiiii e, 209
Other Budget AJUSTMENTS ......oooiiiiiiiiiiiiiiiiieieeeeeeeeeeee e 209
Committee ReCOMMENAAtIONS. .......oeiiiiiiiiiiiiiiiiiiieeeee et eeaeennnnnes 210
Judiciary
SPOUSAl SUPPOIT STUAY ... e e e e e e e et e e e e e e eeneaeanes 214
= o o | o 11 T 214
L@ 1 g1 S = | (=1 PSRRI 214
Previous STUAIES........uu e 214
Testimony and Committee Considerations..............cooouviiiiiiiiiiiiiiiicc e 215
ReCOMMENAALION ... e e e e 215
Juvenile JUuStiCe ProCess StUAY ...........uuuuiiiiiiiiiiiiiii s 215
232 Tod (o[ {010 o [o H P PPTPPTPRR 215
Intervention, Resources, and Services for Children .........cooeoveeeieiee e, 216
Shelter Care for Runaway, Homeless, and Former Foster Care Youth.................. 216
Testimony and Committee Considerations.............cccooivviiiiiii i, 216
] LY =T = R 216
Commission 0N JUVENIIE JUSTICE .........uuueiii e 217
(@70 [o1 [0 1< o o [PPSO PSPPPRPPRRRRRR 217
Gambling AddICtioN STUAY ........ooiiiiiiiiie e 217
BaCKGIOUNG . ... 217
Administration and Enforcement of Charitable Gaming..............ccccoovviiiiiiiiiinnnnn. 218
Gambling Addiction and Addiction ServiCes.......... ... 218
Testimony and Committee Considerations.............oooiiiiiiiiiiiiiii e 218
(0701 o o1 [ 1= o ] o [PPSR 219
Firearm and Ammunition Shortage Study ... 219
= Tod (o | {011 T R 219
Testimony and Committee Considerations.............oovvvviiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeees 219
L0701 a1 [ 1= o ] o [PPSR 219
Board of University and School Lands and Industrial Commission
1T 0 0] o =T = a1 oS 1 0T | 219
BacKgroUNd........oooiii 219
Board of University and School Lands ................uuuuiiiiiiiiiiiiiiiiiiiiiiiiiiiee 219
1= e Y 219

1Y g o1 =] oo 220



CONTIICE Of INEEIESE ... e 220

INAUSErAl COMMISSION .....uiiiiiiiiiiii e e e e e e e e e e e e e e e e e aaaaeens 220
Testimony and Committee Considerations..............couuveiiiiiiiiiiiiii e, 220
(@70] o [o1 (011 o o [H PP PUPUPUPSPPRRRPPRRIN 221
Uniform Laws REVIEW ........coooiiiiiiiicce e 221
(@70 o1 [0 1< o o [PPSO PPPRPSPPPRRPPRR 221
TeChNICAl COMECHIONS .....eiiiiiiiie e e e e e e e eas 221
RECOMMENAALION ... 222
Review Of EXECULIVE OFAEIS .......ccoiiieeiiicie et e e e e e e e e 222
(@7 ] a1 1113 o o [0SR 222
Report on Civilly Forfeited Property ... 222
Commission on Legal Counsel for Indigents Annual Report .............cooovviiiiiiiiiiiiiiiiiiiiennene. 223
North Dakota Racing Commission RepOrt ..o, 223
(0] 1 =Y YA =T o Yo R 223
State Hospital Report on Sexually Dangerous Individuals Treatment Program.................. 223
State Department of Health Report on Implementation of Medical Marijuana..................... 224
Task Force on the Prevention of Sexual Abuse of Children Report .............ccccvvviiiiiinnnnnes 224
Report on Attorney Recruitment Program ... 224
Report on Memorandum of Understanding for Juvenile Justice.............cccooeiei. 224

Legacy Fund Earnings

=Y o = Loy V2N LU o 1S 225
OVEBIVIBW ...t ettt e e e et e e et e e e et e e e et e e e eeaanans 225
Legacy and Budget Stabilization Fund Advisory Board .............cccooooiiiiiiiiiiiiin, 225
Additional Transfers tothe Legacy FuNd ..., 225
Allocation of Legacy FUN ErNiNGS ...........uuuuuiiiiii s 225
PriOr STUAIES ... ettt eaaans 226

2013-14 INTEIIM e 226
2019-20 INTEIIM L. 226
S AU ... e 226

1070] 4]0 11 (=TSR 0o a1 o [=T = 1 o] o 1S 227

Budget INformation...........oouueiii i 227
LegisSIative COUNCIL..........ueiiiiiiii e 227
Tax INformation...........cooo o 227
BONA ISSUANCES ... .coeiiieeiii e et e et e e e et e e e et e e e e et e e e eaaanes 227
Other State Budget Information ... 227

Proposed Uses of Legacy Fund Earnings..............uciiiiiiiiiiiiiii e 228
ReCOMMENAALIONS .......covniiiiii et anaaas 228

Legislative Audit and Fiscal Review

Guidelines for Audits Of State AQENCIES.........coiiiiiiiiiii e 230
Comprehensive Annual Financial Report...........ooooiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeees 231
North Dakota University System Annual Financial Report ..., 231
Performance Audits and EValuationS .............coooiiiiiiiiiiiie e 231
Attorney General Leased Facility Investigative Report.............cccooiiiiiiiiiie, 231
Other INfOrMAatIoN........vee e e e e e e e et e e e e e e e aeraa s 232
Audit Reports Accepted by the Legislative Audit and Fiscal Review
Committee During the 2021-22 INteriM .........ooviiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeees 232
Legislative Procedure and Arrangements
Special SesSIoN ArrangemMENTS........oiiiiiiiiiiiiiiiiiiiei et eaa e 235
Legislative RUIES ... e e e 235
SESSION EMPIOYEES.....cciiiiiiiiiiiiiiieieeee e 236
PHINTING SEIVICES ... 236
Miscellaneous MALLErS ..o 236

Legislative Space and Capitol Facilities Improvements .............ccccovveeiiciiiiiiiiieeeieee e, 236



Legislative Chambers and Memorial Hall ..., 236

Legislative Committee Rooms and Workspaces ...........cccooevvviiiiiieiiiieiiicee e, 237
Accessibility IMProveMENTS ..........iiiii e 237
Legislative Ethics Committee and Code of EthiCS...........oooiiiiiiiiiiiiiii 237
Legislative Assembly Policy Against Workplace Harassment .............cccccoeiiiiiiiiniiiiieennnnn. 238
Legislative ComMPENSAtiON........ccooiiiiieeice e 238
Compensation REVIEW .........coooiiiiiiii e 238
Expense Reimbursement POlICY....... ... 238
Data Plan ReIMbUIrSEMENT .........coo it 238
Legislative Information Technology ... 239
Personal Computer USe POIICY...........uuiiiiiiiiiiiiiiiieee e 239
CyberseCUritY AWArENESS. .....ccoi i i 239
Legislator Computer Training ....... ... 239
Information Technology INItIAtIVES .............uuueiiiii e 239
Legislative Information ServiCes ... 239
Bill, Resolution, Journal, and Bill Status Report Subscriptions............ccooovviiiiiin. 240
Committee Hearing Schedule and Daily Calendar Subscriptions .............ccceeeeeeeeeeeen. 240
PrINTING SEIVICES ... e e e e e e e e e 240

Bill and Journal Room Photocopy POICY ............uuu e 240
INCOMING WATS LINE SEIVICE......uuuiiiii e 241
SESSION AITANGEMENTS ......iiiiiiiiiiee e e e e e et e e e e e e e e et b eeaeeeeeeraaaaanns 241
Organizational SESSION ........ccooiiiiiiiee e 241
(Yo 1] F= ) (o S 10T o] o] 1= PR 241
Electronic Letterhead............ooooiiii i 241
(0701001 o101 C=T gl = 7= To [ TSP UPUPPRRPPOR 241

TS Q0T T S 242
Legislative Session EMPIOYEES .......coooviiiiiiieiee 242
071 (o 242

(70 g g o L= g T F= 1T o PSPPI 242
Orientation @and TraiNiNg .......ccoooooo e 243
LegiSIativVe SEIVICES .....ccoooiiiiiii e 243
Secretarial, Telephone Message, and Bill and Journal Room Services.................. 243
CoNSOlIdAtEA SEIVICES ......uuiiiiii e e 243
Photography SEIVICES.......cooiiiiiiiiiiiie e 243
Legislative Programs....... ... 244
Legislative Internship Program ...........ccoooiiiiiii i 244
Legislative Tour Guide Program ............ooouiiiiiiiii i 244

Doctor of the Day Program ............cooiao it 244
Legislator Wellness Program .............eeeeeiiiiiiiieieiiiiiiiiieieiiiieieeeeieeeeeeeeeeeeeneesenneennnees 244

(O g F=T o F= 1 T3V wd {0 | =1 o 1TSS 244
Legislative AdArESSES ......coiiiiiii e e e et e eaa s 244
State of the State AdAressS .........ooiiiiiiiii e 244

State of the Judiciary AAAress ........coooveeiiiiiiiii 245
Tribal-State Relationship Message ... 245
Legislative REPOIS........ooieiiiii e e e 245
Agricultural Commodity Promotion Groups Report............ccoovvviiiiiiiiiiiiiiiiiiiiiiiieee, 245
Agriculture Commissioner REPOrt ...........oooviiiiiiiiiiiiiiiiiiieeeieeeeeeeeeeeeeeeeeeeeeees 245
Commissioner of Commerce REPOIt..........ccoooiiiiiiiiiiiiii e, 245
Telephone Usage GUIAEIINES ..........uuuuuuiiiiiiiiii e e e e e e e 245

Natural Resources

= Tod (o [ {011 o [ RSP 246
North Dakota Law Regarding Land Access for Hunters .............ccccoeevvvveeiiieeeccceeinnnnnn, 246
Criminal Trespass on Fenced Property ..o 246
Criminal Trespass After Receiving Actual Communications ............cccccceeeiiieeiiiiinnnnnnn. 247

Criminal Trespass on Posted Land Section...............cooiiiiiiiiiiiiiice e, 247



Land Access Database and Application............ooouueiii i 247

Testimony and Committee Considerations ..............oouvuiiiiiiiiiiiiiic e, 248
Land Access Database Project - 2021 .........oooiiiiiiiiiii e 248
Land Access Database Project - 2022 Statewide Update..........ccccoeeiiiiiiiiiiiiiiiiiiieeenn. 249

(@70 [o1 [0 11 o o [PPSR 249

Redistricting

BaCKgroUNd ... ..o 250

Redistricting History in North Dakota............. e 250
103102 ..t ————————————————— 250
LS USSP SPPUPPRRRPRRPIN 250
OB ..t ————————— 251
O e ———————— 251
LS A £ TP 251
LS L 1 R 251
1901200 i —————————————————————————————————— 252
2007 253
20T 253

North Dakota RediStricting Law ..........ooooiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeee e 254
Constitutional PrOVISIONS ........cooiiiiiiici e 254
StAtULOrY PrOVISIONS ....ooviiiii e e 254

Federal RedistriCting Law .........ooooii i e e e eeeeaas 255
Population EQUAIITY ......coeeeeiiie e 255
Partisan Gerrymandering ........oooo it 257
Multimember Districts and Racial or Language Minorities ............cccooovivvviii i, 258

Testimony and Committee CoNSIAErations .................uuuuiiiiiiiiiiiiiiiiees 259
Redistricting Computers and SOftware ... 259
Population ChangES.........oouiiiiii et e s 259
Urban and Rural Considerations ............cooii oo 259
Size of the Legislative ASSEMDIY ... 259
Population Deviation ..........cooui i 259
Preservation of Political Subdivision Boundaries...........cccoooieiieiiiiiiieeeeeeeeeeeeee, 259
Existing Districts and Communities of Interest............cccoooooi, 260
Native American Voters and the Creation of Subdistricts ..........ccccooeiiiiiiiiiiiiiiiiiiieen, 260
Staggering Of TEIMIS. ... e e e e e e eeas 261

ReCoOMMENatioNS. .........ooi i 261

Retirement

[ F=Tod (o [ o 18 ] s o IR PPN 262
Original Main System Defined Contribution Plan...................cc 262
Main System Defined Benefit Plan ... 262

CoNtribULION RAES ......uueiiii e a e e e e e e e e e e e e e e e aaaaaaens 262
MEMDEISRIP ...ttt s 262
Assets, Liabilities, and Funded Ratio.............c.uoiiiiiiiiiii e 263

Public Employees Retirement System ... 263

FAN e (U= T = T =T o T o PP 264

Request for Proposal and Consultant Selection................oooveiiiiiiiiiccee e, 264

Y T1 1T =1 TR o Lo TP 264

Interested OrganiZations.......... ... e e e e e e e aaas 265
I 265
Reason FOUNAtiON..........ooiii e 265
North Dakota Association of COUNLIES ..........uuii e 265
North Dakota League Of CIlIES .........uuuu e 266
North Dakota United.........coouiiiiii e e 266
Retirement and Investment OffiCe ........ ... 266

Office of Management and Budget.............oooiviiiiiiiiiiiiiiiiiiiiiiiieeeeee 266



National Conference of State Legislatures ..., 266

Retirement Plans of Other States ... 266
o = TS - 266

(@] 4 F=1 oo 1 1 - [PPSO USPUPUPPRRRPRRRN 266
6= T = 1R 267
Committee Considerations and Recommendations ..............ooevviviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiees 267
CONSIAEIAtIONS .. ..ot 267

D T E=T o 1= T o TSR 267
ReCOMMENAALIONS ......cooiieeeiie e e e e e e e e e e e ar s 267

Taxation

Biologic Manufacturing Sales Tax Exemption Study ... 269
BaCKGIOUNG. ... 269
Sales and Use Tax Imposition and Exemptions ...........ccccoceeeiiiiiiiiiiiiicie e, 270
Testimony and Committee Considerations..............ovvviiiiiiiiiiiiiiiiiiiiiiieeeeeeeieeeeeeeeaieees 270

(07 0] o o1 810 ] o 1P 271
Motor Vehicle Excise Tax Credit Study ... 271
[ 7= Ted (o | o 18 1 o 1 271
Motor Vehicle Tax IMPOSItION .......ccoooiiiiiiiii e 271
ReCeNt LegiSIatioN........ ... 272
Testimony and Committee Considerations..............coouviiiiiiiiiiiiiiiice e, 272

(©70] o (1< 1o o 1 272
Economic Development Tax Incentives Study ... 272
= Lo o | (o 11 T 273
Tax Incentive Evaluation Law............coooiiiiiiiiiii e 273
Summary of the First 6-Year Review CycCle ... 273
2021-22 ReVieW Of INCENLIVES .......uiiiiiiieeeie e e eeees 274
Research EXpense Credit .........oooo oo 274
Explanation of the Credit ... 274
Perceived Goals in Creating or Altering the Credit................evviiiiiiiiiiiiiiiiiiiiiiiiies 275
Testimony and Committee Considerations ............c..cooooiiiiiiiiiiiiieiiicee e, 275

(070 ] Tox 111 1o o 1= 275
Agricultural Commodity Processing Facility Investment Credit ..................oevviiiiiiiininns 275
Explanation of the Credit .............oviiiiiiiiiiiii e 275
Perceived Goals in Creating or Altering the Credit.............ccccoiiiiiiiiiis 276
Testimony and Committee Considerations ..............cccooeeiiiiiiiiieiiiecee e, 276
CONCIUSIONS ... e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e aeaeaaaaeeas 276

Seed Capital Investment Credit...........oooviiiiiiiiiiiiiieeeeee e 276
Explanation of the Credit ..o 276
Perceived Goals in Creating or Altering the Credit...............ooviiiiiiiiiiiiiiiiiiiiiies 277
Testimony and Committee Considerations ...............cooiiiiiiiiiiiiiii e 277

(070 ] o Tor (U< 1o o 13 277
Soybean or Canola Crushing Facility Construction or Retrofit Credit........................... 278
Explanation of the Credit ...........ooiiiiiiiiiiiiii e 278
Perceived Goals in Creating or Altering the Credit................evvviiiiiiiiiiiiiiiiiiiiiiiinnns 278
Testimony and Committee Considerations ... 278

(0701 o T3 911 o] 1< RPN 278
Manufacturing Automation Equipment Credit ... 278
Explanation of the Credit ... 278
Perceived Goals in Creating or Altering the Credit...............uuviiiiiiiiiiiiiiiiiiiiiiiiiiiens 279
Testimony and Committee Considerations ..............cccooo oo 280

(@70 ] Tox [0 1= o =P 280

New or Expanding Business EXemptionS ...........oouviiiiiiiiiiiiiicc e 280
Explanation of the EXemMPLioNS ........ccooiiiiiiiiiiiie e 280
Perceived Goals in Creating or Altering the Exemptions...........cccccceeeiiiiiiiiiiennnn. 281

Testimony and Committee Considerations ............cccovviiiiiiiiiiiii e 282



(070 ] g 1o} [V1=]10] o ST UTR TR TR 282

Manufacturing and Recycling Equipment Sales Tax Exemption...........cccccceeeiiiieninnnnn, 282
Explanation of the EXempPlion ........cooooiiiiiiiiii e 282
Perceived Goals in Creating and Altering the Exemption.............cccccccciiiiinnnnne. 282
Testimony and Committee Considerations ................eeveiiiiiiiiiiiiiiie e, 282
CONCIUSIONS ... e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e aeaaaaaaaeens 283

New Jobs Credit from Income Tax Withholding............cooooiiiiiiiiiiiiiee e, 283
Explanation of the Credit ...........ooiiiiiiiiiiiiii e 283
Perceived Goals in Creating or Altering the Credit...............ouvviiiiiiiiiiiiiiiiiiiiiees 283
Testimony and Committee Considerations ... 283
(070 ] o Tor (U< 1o o 1P 284

Property and Income Tax Reform and Relief Study ... 284

Income Tax Reform and Relief Background............ccooooiiiiiiiiiiiiieeeeeeeeeeee 284
Individual Income Tax Rate HiStory ... 284
Individual Income Tax Deductions, Credits, and Exempt Activities ........................ 285
Individual Income Tax BUPdEn .........coooiiiiiiiiiiei e 285
Corporate Income Tax Rate HiStory.........ccoooooiiiiiiiieee 285
Corporate Income Tax Deductions, Additions, Credits, and

Reporting Requirements and Methods..........cooooeiiiiiiiiiiiiiee e, 286
Corporate INcome TaX BUFAEN........cooviiiiiiii e 286
Past Income Tax Interim StUIES ...........uuiiiiiiiiiiiiiiiiiii e 286

Property Tax Reform and Relief Background ..., 286
Property TaX OVEIVIEW ...........uuiuiiiiiiiiiiiiiiiiiiiiiii s 286
Property Tax StatiStiCS........coooiiiiiiii e 286
Traditional Controls on Growth of Property Tax Levies.........ccccooeieiiiiiiiiiiiieieeenienn, 286
Significant Property Tax Reform and Relief Legislation ...............ccccooiiiiiiiiiiinninnnn. 287
Past Property Tax Interim StUdIEs ..........ooiiiiiiiiiiiiiiiiiiieiiie 288

Testimony and Committee Considerations..............ccooovviiiiiiiiiiiiicie e, 288

[©7 ] o1 1113 o 1< J T 290

Reports Received by the Committee ... 290

Property Tax INCrease REPOIt ......couui i et e e 290

Renaissance Zone and Tax Increment Financing Report..........ccooovviiiiiiiiecceicneeeee, 290

1= (= I € =T ] (ol =T o To ] o 290

Tribal and State Relations
Federal Indian Law and POlICY .........couuuuiiiiiiiiece e 292
State-Tribal Relations ... 293
State-Tribal Cooperative AQreemMENtS..........oooiiiiiiiiiiiiiii e 293
State-Tribal Tax Revenue Sharing Agreements............oouvviiiiii i 293
20271 LegiSIAtioN .......eeeeieiiieiiiie s 293
(€= 1011 aTe [ @7 o] g [o7=Ty o 1S PP PP PO 294
Lo 8 To== 11T o SRR 294

Kindergarten Through Grade Twelve EAUCation............cccooiiiiiiiiiiiiiieeeeeeeeeeeee e 294

Tribal Community COIEGES ......cooviiiiiiiiiiiiiiiiiiee e aenaanees 295

North Dakota Indian Scholarship.............ccoiiiiiiiiii e, 295

LI D= L[] TN FS U =P 295

Y oo ] o To ) R - G 295

Motor Fuels and BUIK SAIES ... 295

ONIINE SAIES TaX. i iiii i ettt ettt et et e e eeeeaesnnnnnnne 296

Law ENfOrCEmMENT ISSUES ......uueiiiiieieeee et e e e et e e e e e 296
Health Care ISSUES ........ooo ittt eeaeennnnees 296
Other Issues AffeCting THDES ......ooviiiiiiiiiieeeee et nnnnnnnnnnnnes 297

Indian Boarding Schools and Burial Sites................uueiiii 297

State-Tribal Relations POlICY ... 297

Legislative Redistricting and Tribal Census Data...............coouviieiiiiiiiiiiiiiieeeeeeeeeee, 297



Memorandum of Understanding .............cooooiiiiiiiiiiiee e 297

Oil and Gas AQrEEMENES ......uui e e e e e e e e 297
Water Drainage
Uniform Assessment Procedure for All Water Projects ... 298
[ F=Ted (o | o 18 ] o [P TTRT 298
Testimony and Committee DiSCUSSION ...........ueiiiiiiiiiiiiiiiiii e 299
RECOMMENAALION ... 299
Procedures for Appeals of Water Resource Board DecCisions ..............oceeiiieiiiiiiiiiiieneeeee, 299
BaCKGIOUNG . ... 299
Testimony and Committee DISCUSSION ..........evviiiiiiiiiiiiiiiiiiiiieiiieiieieeieeeeeeeeeeeeeeeeeeenaennes 299
ReCOMMENAALION ....... i e e e e e e e e e e aaaa s 300
Relationship Between the State Water Commission and Water Resource Boards............. 300
[ 7= Ted (o | o 11 1 o S 300
Testimony and Committee DISCUSSION .........eevviiiiiiiiiiiiiiiiiiiiiiiieeiieeeeeeeeeeeeeeeeeeeeeeaeeeenees 300
(0701 o o1 813 o ] o [PPSR 301
Methods for Assessing the Cost of a Project in Relation to the Benefits Received
7= Ted (o | o 11 1 Lo 1 301
Testimony and Committee DISCUSSION .........cceviiiiiiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeee e 301
(4= Toto] 0T T=T ol =1 i o 1P 302

Water Topics Overview

Legislative Overview of Water Topics and Related Matters .............ccccciiiiiiiiiiiiiiinnn, 304
Missouri River Water Usage Update ..........ccouiiiiiiiii e 304
North Dakota Rural Water Systems Association Projects..........ccccoooooiiiiiiiiicinnniin, 304
Water Development on North Dakota Trust Lands ...........ccooooiiiiiiiiiciiiienceeeee e, 304
Major FIood EVENES ..o 304
Water Resource District AUAITS. .......cooo i 304
Department of Environmental Quality - State Drinking Water Program........................ 305
Public Finance Authority - Revolving Loan Funds ... 305
Department of Commerce - Community Development Block Grant..................cc......... 305

Collaboration with the State Water Commission, Program Expenditures, and

Reports on the Fund Balances of Projects, Grants, and Contracts ...............ccccceeeeneen. 305
= o o | o 11 T 305
Testimony and Committee Considerations..............cooouviiiiiiiiiiiciiiicce e, 306
Fargo Flood Control and FM Area Diversion Project ...........cccooooiiiiiiiiiiiieeeeeee 307

BaCKGIrOUNG ... s 307
TESHMONY ...ttt 307
Souris River Basin FlIood Control ... 307
Western Area Water Supply AUthONitY .....c..vveiiiiiic e 308
Southwest Pipeling Project..........ooo e 308

Red River Valley Water Supply Project Study ... 308
[ F=Ted (o [ (o 18 ] o IR 308
TESHIMONY ..ottt e 309
Committee Considerations ............ooooiiiiiiii i 310
(@7 ] a1 11 13 o o [0SR 310

Northwest Area Water Supply Project Study and Required Reports.............ccovvevvivcennnnnn. 310
BaCKGIOUNG ... e 310
TESHIMONY ..ttt 311
Committee CoNSIAErationS ..........couuuuiiiiiii e 312
(@70 o (1< o] o [0S 312

Report from the Onsite Wastewater Recycling Technical Committee ...............cccoeeeeeeenn. 312

Workers' Compensation Review
L0 =110 T Yo 313
General Background .........oooooiiiiiiiii 313



INEEIIM HISTOMY ...t s 313

Claims ReVIeW ProCedure ...........oooo i 313
FrSt Gl aimM 315
ISSUES fOr REVIEBW ...ttt e e 315
Workforce Safety and Insurance Response............c..uvveviiiiiiiiiiiiiiiiieieeeeee e 315
Committee CoNSIAErationS............uuueuuuuei e 315
SECONA ClaiM.... et e e e e e ettt e e e e e e e e et eeeaaaeeens 315
[SSUES FOr REVIEW ...ttt nnnnnnnnnsnnnes 315
Workforce Safety and Insurance ReSpoNnSse ... 315
Committee ConsSiderations............couuiiiiiiiii i e 315

I L 1O =T o PO 316
ISSUES fOr REVIBW ... et 316
Workforce Safety and Insurance ReSponse...........coooovviiiiiiiiiiieeeeeeeee 316
Committee ConSIiderations.........coooeeeiiiiii i 316
Lo T T 1 2 =1 1 o USRS 316
ISSUES FOr REVIEW .. ..coveeiee et 316
Workforce Safety and Insurance ReSponse...........ccoooooviiiiiiiiee 316
Committee ConSIderations. .......ccoooeeeieiiiii i 316
1 2 = o o PP 317
ISSUES fOr REBVIEW ... e eaaas 317
Workforce Safety and Insurance RESPONSE........cccoeeviiiiiiiiiiiiiiiiiicee e, 317
Committee CoNSIAEratioNS........ccooiieeiieie e 317
SIXEN ClaiM ... ——————————————————————— 317
[SSUES FOr REVIEW ...ttt nannnnnnnnes 317
Workforce Safety and Insurance RESPONSE........ccoeeeeiiiiiiiiiiiiiiiiieeie e, 317
Committee Considerations............oouuii i 317
SEVENTN ClaiM ... ettt 317
[SSUES FOF REVIEW ...ttt 317
Workforce Safety and Insurance ReSpoNnSse ... 318
Committee Considerations............ocuu i 318
Bighth Claim. .. 318
ISSUES fOr REVIEBW ...ttt e e 318
Workforce Safety and Insurance RESPONSE........ccovveeeiiiiiiiiiiiiieececee e, 318
Committee CONSIAErationS...........ccoiiiiiiiiiiiiieie e 318
T T =T o SRR 318
[SSUES FOr REVIEW ...ttt nennnnnnnnes 318
Workforce Safety and Insurance ResSponSse........cccoooeevviiiiiiciiiieeiiieceee e, 319
Committee Considerations..........coooeeiiiiiii i 319
L= 01 g T 7 = o TSRO 319
ISSUES fOr REVIBW ....covecieee e et 319
Workforce Safety and Insurance RESPONSE.............eeveviiiiiiiiiiiiiiiiiiieee e 319
Committee ConSIiderations........coooeeeeiiiiiii i 319
EIeVenth Claim......... e e 319
ISSUES fOr REVIBW ... e 319
Workforce Safety and Insurance Response..........ccccooeviiiiiiiiiiiiiiiieeeeeeee 319
Committee Considerations...............uiiiiiiii i 320
Workforce Safety and Insurance Status Updates...............euuiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiies 320
Trends and INIGIALIVES ..o e 320
Legislative PacCKage ..........ouuuuiiiieiieeee e e 320
=T 0o ] O UURPPRPR 320
Safety Grants REPOI .........i i e 320
Pilot Programs REPOIt..... oo e e e e e e e e e e e e s 320
Injured Worker ASSiStance Program .............ceeeeiiiiiiiiiiiiiiiiiiiiiieiiiiieiiiieieeneeeenneenneens 320
Computer Pilot Program ... 321
Alternative Neutral Evaluation Pilot Program .............cccooiiiiiiiiiii e 321

Case Processing Standards and Policies Report ............ooovviiiiiiiiiiciiiie e, 321



Quadrennial Performance EValUation ...........ooeioe oo 321

[ T2 Ted (o | o 18 ] o PP PPR 321

B MBS e 322

Performance Evaluation Recommendations...........ccccoiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeee e 322

COVID-19 ClaIMS ...ttt et e e e e e e e e e e e e e e e e s e e s snsssaearaaaeeaaanns 322

Industry and Employer ASSIStanCe..........coooiiiiiiiiiii e 322

Committee CoNSIAErations ...........oooiiiiiiiiiiiiiiiiieeee ettt eaeasasesnnnsnnnnnnnnnnnes 323

Quadrennial Performance Evaluation...............cooiiiiiiiiiiiiiiiiiiiiiiiiiieeiieeeeeeeeeeeeeeeees 323

ReCOMMENAALION ......iiiei e e e e e e e e e e e e eraaa s 323

=T oT0] o (=P 323

(= ToTo] 0o 0 1= o T =1 (o o 1T 324

Workers' Compensation Review CommIttee ...........coovviiiiiiiiiiiiiiiiiiiiiiiiiiiiieieeiieees 324

[N Toto] a1 U= ol =1 i o o [ PP 324

Study Directives Considered and Assignments Made by the Legislative

Management for the 2021-22 Interim ... 325

Legislative Management ASSIGNMENTS...........coiiiiiiiiiiiiiie e 342

Study Measures NOt PrioritiZed ...........oooooi i 342
2023 North Dakota Legislative Management Bill and Resolution Summaries

i (0 11 L U 346

R T=T T (PP 348



REPRESENTATIVES
Robin Weisz
Glenn Bosch

Josh Boschee
Mike Lefor

North Dakota Legislative Management
Alisa Mitskog

Don Vigesaa Rohin Wasisz John Bjornson, Director )

Chairman Legislative Council Staff

. 4

SENATORS
Randy A. Burckhard
Jerry Klein
Merrill Piepkorn
Donald Schaible
Terry M. Wanzek

January 3, 2023

Honorable Doug Burgum
Governor of North Dakota

Members, 68t Legislative
Assembly of North Dakota

| have the honor to transmit the Legislative Management's report and recommendations of 26 interim committees.

Major recommendations include proposing the closure of the Public Employees Retirement System main system
defined benefit plan for new hires and routing of new hires into the defined contribution plan as well as providing
continued and one-time funding of the unfunded liability of the main system defined benefit plan; repealing the statutory
Workers' Compensation Review Committee; establishing a community health worker task force; creating a cross-
disability advisory council; providing funding for various student financial aid programs; and providing funding for the
higher education capital building fund.

The report also discusses committee findings and numerous other pieces of recommended legislation. In addition, the
report contains brief summaries of each recommended bill and resolution.

Respectfully submitted,

Representativemeisz

Chairman
North Dakota Legislative Management

RW/HD

lcouncil@ndlegis.gov P 701.328.2916 1 F 701.228:261% www.ndlegis.gov



HISTORY AND FUNCTIONS OF THE
NORTH DAKOTA LEGISLATIVE MANAGEMENT
AND LEGISLATIVE COUNCIL

HISTORY OF THE LEGISLATIVE COUNCIL
The North Dakota Legislative Council was created in 1945 as the Legislative Research Committee (LRC). The
Legislative Research Committee had a slow beginning during the 1%t interim of its existence because the
prevailing war conditions prevented the employment of a Research Director until April 1946.

After a Research Director was hired, the first LRC held monthly meetings before the 1947 legislative session
and recommended a number of bills to that session. All the interim work was performed by the 11 statutory
members, even though the legislation creating the LRC permitted the appointment of subcommittees, until the
1953-54 interim, when other legislators participated in studies. Although the LCR was titled as a research agency,
the LRC served primarily as a screening agency for proposed legislation submitted by state departments and
organizations in its early years. This screening role was apparent in 1949 when the LRC presented 100 proposals
prepared or sponsored by the committee which the biennial report indicated were not all necessarily endorsed by
the committee and included several alternative or conflicting proposals.

NAME CHANGES
The name of the LRC was changed to the Legislative Council in 1969 to more accurately reflect the scope of
its duties. Since 2009, the Legislative Council refers specifically to the staff functioning as the legislative service
agency, while the Legislative Management refers to the oversight committee of legislators. Although research
remains an integral part of the function of the Legislative Council, the agency has become a comprehensive
nonpartisan legislative service agency with various duties in addition to research.

THE NEED FOR A LEGISLATIVE SERVICE AGENCY
Nearly all states have a legislative service agency, which vary in staff size and functional responsibilities.
Legislative service agencies provide legislators with the tools and resources necessary to fulfill their legislative
duties. Before the creation of a legislative service agency, the Legislative Assembly received information, studies,
or investigations from outside sources and some of the information was inadequate or slanted due to the special
interests of the sources.

The Legislative Assembly established the North Dakota Legislative Council to fulfill its need for objective,
reliable information and staff services. The Legislative Council assists members of the Legislative Assembly in
meeting the demands of a part-time citizen legislature.

LEGISLATIVE MANAGEMENT COMPOSITION
In 2009, the Legislative Assembly changed the name of the oversight committee for the Legislative Council to
the Legislative Management. This committee by statute consists of 17 legislators, including the Majority and
Minority Leaders of both houses, the Speaker of the House, and 6 Senators and 6 Representatives. The Majority
Leader and the Minority Leader in each house appoints members in proportion to the number of members in each
party in each house. The minority party in each house is entitled to at least 2 members on the Legislative
Management.

The Legislative Management is served by the Legislative Council staff of attorneys, accountants, researchers,
information technology specialists, and other administrative support personnel who are hired and serve on a
strictly nonpartisan basis.

FUNCTIONS AND METHODS OF OPERATION
OF THE LEGISLATIVE MANAGEMENT

Much of the work completed during the interim originates from studies contained in resolutions and bills
passed by both houses. However, the Legislative Management has the authority to initiate studies or other action
deemed necessary between legislative sessions. The Legislative Management generally designates interim
committees to carry out the studies; however, a few committees, including the Administrative Rules Committee,
Employee Benefits Programs Committee, Energy Development and Transmission Committee, Information
Technology Committee, Legislative Audit and Fiscal Review Committee, Tribal and State Relations Committee,
Water Topics Overview Committee, and Workers' Compensation Review Committee are statutory committees
with duties imposed by state law.



Regardless of the source of authority of interim committees, the Legislative Management appoints the
members of interim committees, with the exception of a few members appointed as provided by statute,
regardless of the manner in which interim committees are formed. Nearly all committees consist entirely of
legislators, although citizen members occasionally serve when it is determined the citizen members can provide
special expertise or insight for a study, or if directed by the statute or bill.

The Legislative Management committees hold meetings throughout the interim at which members hear
testimony; review information and materials provided by staff, other state agencies, and interested persons and
organizations; and consider alternatives. Occasionally, it is necessary for the Legislative Management to contract
with consulting firms, universities, or outside professionals on specialized studies and projects. However, the
Legislative Council staff provides the vast majority of services required to complete studies during the interim.

Interim committee chairmen deliver reports to the full Legislative Management in November preceding a
regular legislative session. All current legislators, as well as newly elected legislators, are invited to attend the
November meeting. The Legislative Management may accept, amend, or reject a committee's report. The
Legislative Management presents the recommendations it has accepted, together with bills and resolutions
necessary to implement the recommendations, to the Legislative Assembly.

The Legislative Council staff provides a wide range of services to legislators, other state agencies, and the
public in addition to conducting studies. Legislative Council attorneys provide legal advice and counsel on
legislative matters and bill drafting services for legislators and legislative committees. The Legislative Council
supervises the publication of the Session Laws, the North Dakota Century Code, and the North Dakota
Administrative Code. The Legislative Council reviews state agency rules and rulemaking procedures, legislative
proposals affecting health and retirement programs for public employees, and information technology
management of state agencies. The Legislative Council staff includes a Legislative Budget Analyst and Auditor
and fiscal staff who provide technical assistance to Legislative Management committees and legislators, review
audit reports for the Legislative Audit and Fiscal Review Committee, provide budget analysis, and assist the
Legislative Assembly in developing the state's biennial budget. The Legislative Council provides information
technology services to the legislative branch, including legislative publishing, bill drafting capabilities, and video
recording of committee meetings and floor sessions. The Legislative Council makes arrangements for legislative
sessions and controls the use of the legislative chambers and use of space in the legislative wing of the Capitol.
The Legislative Council also maintains a wide variety of materials and reference documents, many of which are
not available from other sources.

MAJOR PAST PROJECTS OF THE LEGISLATIVE COUNCIL
Since 1945, nearly every facet of state government and statutes has been touched by one or more Legislative
Management studies. Statutory revisions, including the rewriting of agriculture laws, criminal laws, election laws,
game and fish laws, insurance laws, motor vehicle laws, school laws, and weapons laws have been among the
major accomplishments of interim committees. Another project was the republication of the North Dakota Revised
Code of 1943, the resulting product being the North Dakota Century Code.

Government reorganization also has occupied a considerable amount of attention. Related studies have
addressed the delivery of human services, agriculturally related functions of state government, the creation of the
Information Technology Department and the cabinet-level position of Chief Information Officer, the creation of the
Department of Commerce, organization of the state's higher education system, and the creation of the
Commission on Legal Counsel for Indigents, as well as studies of the feasibility of consolidating functions in state
government. Unification of the state's judicial system and the establishment of a public venture capital corporation
also were studied.

Several past Legislative Management agendas have included the review and updating of uniform and model
acts, such as the Uniform Probate Code and the Uniform Commercial Code. Constitutional revision has been
studied several interims, as well as studies to implement constitutional measures that have been approved by the
voters.

A major function of interim committees includes pioneering in new and untried areas. The regulation and
taxation of natural resources, including oil and gas in the 1950s and coal in the 1970s, have been the highlights of
several interim studies. An interim committee also was tasked with closing the constitutional institution of higher
education at Ellendale after a fire destroyed one of the major buildings on that campus. The expansion of the
University of North Dakota School of Medicine and Health Sciences is another area that has been the subject of
several interim studies.



The Legislative Management has permitted the legislative branch to be on the cutting edge of technological
innovation. North Dakota was one of the first states to have a computerized bill status system in 1969 and,
beginning in 1989, the Legislator's Automated Work Station system has allowed legislators to access legislative
documents at their desks in the House and Senate. All legislators receive laptop computers and an iPad to assist
in performing their legislative duties. During the 2009-10 interim, the Legislative Council staff worked with a
consultant and the Information Technology Department to develop LEGEND, an updated legislative enterprise
system that replaced the mainframe system. The new system is server-based and provides for enhanced bill
drafting and session processing. Improvements to LEGEND have been made in the interims since its
implementation, including a web-based application. Since 1997, the Legislative Management has had the
responsibility to study emerging technology and evaluate its impact on the state's system of information
technology.

Perhaps of most value to citizen legislators are committees that permit legislators to keep up with rapidly
changing developments in complex fields. Among these are the Budget Section, which receives the executive
budget in December before each legislative session, and the Administrative Rules Committee, which allows
legislators to monitor executive branch department rules. Other subjects regularly studied include school finance,
health care, property and oil taxes, and higher education.
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REDISTRICTING COMMITTEE

REPRESENTATIVES
Bill Devlin, Chairman
Larry Bellew
Joshua A. Boschee
Craig Headland
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Brad Bekkedahl
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Robert Erbele

Mike Lefor Jerry Klein
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REPRESENTATIVES
Mike Lefor, Chairman
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REPRESENTATIVES SENATORS
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Tracy Boe Marvin E. Nelson Michael Dwyer
Chuck Damschen Todd Porter Joan Heckaman
Jay Fisher Matthew Ruby Jason G. Heitkamp
Michael Howe Denton Zubke Jordan Kannianen
Bob Martinson Jim P. Roers

Ronald Sorvaag
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REPRESENTATIVES SENATORS
Dan Ruby, Vice Chairman Scott Meyer, Chairman
Mary Schneider JoNell A. Bakke
Greg Stemen Curt Kreun

Staff: Christopher S. Joseph
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ACUTE PSYCHIATRIC TREATMENT COMMITTEE

Section 5 of House Bill No. 1012 (2021) created the Acute Psychiatric Treatment Committee consisting of eight
members to study the acute psychiatric hospitalization and related step-down residential treatment and support needs
of individuals with mental illness. The Legislative Management assigned the committee three additional studies:

e Section 2 of Senate Bill No. 2161 (2021) directed a study regarding the implementation of expanded behavioral
health services, including the implementation of the Medicaid 1915(i) state plan amendment, capacity and
utilization of the State Hospital, a behavioral health bed management system, and implementation of the
recommendations of the 2018 North Dakota behavioral health system study conducted by the Human Services
Research Institute (HSRI).

e House Bill No. 1470 (2021) directed a study regarding behavioral health needs of incarcerated adults. The study
was to consider the behavioral health needs of incarcerated adults, including access, availability, and delivery of
services. The study also was to include input from stakeholders, including representatives of law enforcement,
social and clinical service providers, educators, medical providers, mental health advocacy organizations,
emergency medical service providers, tribal government, state and local agencies and institutions, and family
members.

e Senate Bill No. 2336 (2021) directed a study regarding the occupational boards that address mental health and
behavioral health issues which may include the State Board of Psychologist Examiners, Board of Addiction
Counseling Examiners, Board of Counselor Examiners, Education Standards and Practices Board, North Dakota
Board of Social Work Examiners, and North Dakota Marriage and Family Therapy Licensure Board. The study
was to include a review of the rules adopted by the boards and consideration of the frequency with which the rules
are reviewed, whether there are barriers to practice and barriers to admission of foreign practitioners, and whether
there is adequate training for board members and executive directors of these boards.

Committee members were Representatives Jon O. Nelson (Chairman), Emily O'Brien, Randy A. Schobinger, and
Michelle Strinden and Senators Kyle Davison, Dick Dever, Kathy Hogan, and Tim Mathern.

ACUTE PSYCHIATRIC HOSPITALIZATION AND RESIDENTIAL CARE STUDY
Background

Section 5 of House Bill No. 1012 directed a study of the acute psychiatric hospitalization and related step-down
residential treatment and support needs of individuals with mental illness. The committee was required to gather input
from stakeholders and other groups, including private hospitals, the Department of Health and Human Services
(DHHS), and mental health advocates. The study was to include the review of options for a long-term plan for acute
psychiatric hospitalization and related step-down residential treatment and support needs in the state and short-term
options during the next 2 bienniums to contract with private provider acute psychiatric care facilities to provide
treatment services in four or more cities in the state, workforce needs of such specific locations, and options to replace
the existing State Hospital facility with one or more treatment facilities focused on forensic psychiatric evaluation and
treatment.

The committee, with the approval of the Legislative Management, was allowed to obtain consulting services to
determine the total number of acute care beds needed in the state and to develop recommendations for private
provider contracts, treatment requirements and outcome measures, locations in the state, including private and public
facilities, and the future use of facilities at the State Hospital campus, including the LaHaug Building. The study
provided consulting services also may include the development of conceptual drawings for recommendations for a
new State Hospital. The 2021 Legislative Assembly appropriated one-time funding of $500,000 from the general fund
to the Legislative Council for consulting services of the study.

The Department of Health and Human Services was required to provide to the consultants and the committee a
complete description of other outpatient and inpatient private and public behavioral health services, including
substance use disorder (SUD) facilities existing in the state to prevent acute behavioral health hospitalization and to
support patients following discharge from psychiatric hospitalization and related residential care. The department was
required to seek Medicaid plan amendments or Medicaid waivers to allow federal funding reimbursement for services
provided in institutions for mental diseases (IMD) to Medicaid beneficiaries between the ages of 21 and 64.

State Hospital
Background
The State Hospital was first authorized in 1883, opened in May 1885, and is located on the south side of Jamestown.
The State Hospital is referenced in Section 12 of Article IX of the Constitution of North Dakota. It provides psychiatric
and chemical dependency treatment to residents of the state. North Dakota Century Code Chapter 25-02 contains
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various provisions related to the hospital, including Section 25-02-01, which provides an institution for the care of the
mentally ill must be maintained in Jamestown, the institution must be known as the State Hospital, and is to be
administered and controlled by DHHS.

Section 25-02-03 provides the State Hospital is an IMD serving specialized populations of the mentally ill, including
persons suffering from drug addiction or alcoholism. The State Hospital is one component of the North Dakota mental
health delivery system and serves as a resource to community-based treatment programs. The State Hospital, pursuant
to rules adopted by DHHS, receives and cares for all persons with mental illness, including persons suffering from drug
addiction or alcoholism, residing within the state, and is required to furnish to those persons all needed food, shelter,
treatment, and support necessary to restore their mental health or to alleviate their iliness or suffering.

Services

The State Hospital provides short-term acute inpatient psychiatric and substance abuse treatment, intermediate
psychosocial rehabilitation services, forensic services, and safety net services for adults. Clinical services include
psychiatry, psychology, nursing, social work, addiction counseling, chaplaincy, education, occupational therapy,
therapeutic reaction, and vocational rehabilitation services. Treatment is provided for individuals with serious mental
illness or chemical dependency diagnoses. Inpatient evaluation and treatment services are provided for sexually
dangerous individuals. The Adult Psychiatrics Services Unit provides services for patients age 18 and older who have a
primary diagnosis of serious mental illness. Inpatient services include short-term stabilization, trauma program,
geropsychiatric services, and psychosocial rehabilitation services.

Facilities
The following is a summary of buildings located on the State Hospital campus:

Year | Square |Percentage
Buildings Use Built | Footage Used
Electrical substation Main electrical substation for campus, houses, and backup 1984 1,800 100%
generator
Powerhouse Centralized power plant and smokestack 1914 39,285 100%
Sewage lift station Sanitary sewer lift station to connect to city water 2012 800 100%
Grounds shop Equipment storage 1956 3,200 100%
Vehicle maintenance shop  [Equipment repair 1949 4,550 100%
Therapeutic pool All hospital therapeutic exercise 1967 6,800 100%
LaHaug Inpatient services 1984 | 143,127 90%
Gronewald-Middleton Residential sex offender treatment 1956 82,670 60%
New Horizons Residential SUD services and inpatient treatment 1968 75,485 75%
Cottages (7) Residential services, student housing, and storm accommodations 1954 21,000 75%
Learning Resource Center |Patient services, staff offices, and cafe 1916 75,485 75%
Greenhouse Patient services and treatment space 1997 3,000 25%
16 West Plant services, offices, and storage 1930 39,990 50%
Superintendent cottage Storm sleeping rooms and event space 1917 5,552 20%
Pedestrian tunnels Pedestrian traffic and dietary delivery N/A 24,832 60%
Garages Storage 1988 1,360 25%
Grounds warehouse Supply storage 1917 2,755 25%
Warehouse 1 Storage 1929 6,020 10%
Warehouse 2 Plumbing and electrical storage 1925 23,414 10%
Grounds implement shed Large equipment storage 1926 5,370 20%
Quonset Plant equipment storage 1965 3,130 25%
Administration building’ N/A 1916 24,675 0%
Water tower N/A N/A N/A 0%
Water pressure pump house [N/A 1958 4,802 0%
Chapel’ N/A 1961 13,140 0%
Water treatment N/A 1958 4,802 0%
Employee building’ N/A 1952 34,345 0%
'Section 17 of House Bill No. 1012 (2021) authorized DHHS to demolish the administration building, chapel, employee building, and
associated tunnels during the 2021-23 biennium.

LaHaug Building

The LaHaug Building, built in 1984, is a 143,127 square foot facility on the State Hospital campus used for the
treatment of adults who receive psychiatric and substance abuse services. The building is the newest on the State
Hospital campus. The building contains the State Hospital clinic, pharmacy, laboratory, x-ray, staff offices, and
recreational and treatment areas.
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Residential Treatment Facilities

Psychiatric residential treatment facilities provide children and adolescents with therapeutic services, integrating
group living, educational services, and a clinical program based on a clinical assessment and individual treatment plan
that meets the needs of the child and family. The facilities are available to children in need of active psychotherapeutic
intervention who cannot be treated effectively in their home, another home, or a less restrictive setting. North Dakota
residential treatment providers include:

Dakota Boys and Girls Ranch - Bismarck, Fargo, and Minot
Nexus-PATH Family Healing - Fargo
Pride Manchester House - Bismarck

Ruth Meiers Adolescent Center - Grand Forks

Department of Health and Human Services Testimony

State Hospital

The committee received testimony from representatives of DHHS regarding inpatient and outpatient private and
public behavioral health services, including SUD facilities in the state available to prevent acute behavioral health
hospitalization and to support patients following discharge from psychiatric hospitalization and related residential care.
The testimony indicated:

Crisis services are available within 45 miles of the eight largest cities in North Dakota.
There is a pilot project in place with a critical access hospital to provide crisis services remotely.

If the pilot project is successful, each of the 32 critical access hospitals in the state could have a service area of
45 miles surrounding the hospital, resulting in more critical service coverage in the state.

While crisis services are nearly fully staffed, certain human service centers have experienced difficulty recruiting
physicians.

While agreements may be possible with North Dakota hospital facilities and other states' hospital facilities, there
may be licensing restraints for physicians attempting to practice outside North Dakota.

Crisis intervention services and services offered by human service centers are available to children, adolescences,
and adults.

The committee received testimony from representatives of DHHS regarding behavioral health services available at
the State Hospital, including residential SUD treatment, residential sexual offender treatment, residential transitional
living, outpatient SUD treatment, outpatient adult forensic assessments, outpatient youth forensic assessments, and
outpatient restoration treatment. The testimony indicated:

The State Hospital serves 1,000 to 1,200 patients a year.

The State Hospital has 100 inpatient acute psychiatric beds but 25 beds were closed due to the Coronavirus
(COVID-19) pandemic to establish an isolation area for residents who test positive for COVID-19.

Of the 73 inpatient beds filled at the State Hospital in October 2021, 24 beds were for rehabilitation patients,
22 beds were for geropsychiatric patients, 16 beds were for acute psychiatric patients, 7 beds were for
restore-to-competency patients, and 4 beds were for jail patients.

Of the 51 residential beds filled at the State Hospital in October 2021, 30 beds were for sex offender patients,
13 beds were for SUD patients, and 8 beds were for transitional living patients.

On average, patients at the State Hospital are referred for admission from private hospitals (41 percent), local
admissions primarily emergency room referrals from Jamestown and Devils Lake (24 percent), residential
SUD programs (17 percent), jails for psychological evaluation (12 percent), and forensic referrals for assessment
of criminal responsibility and sex offenses (6 percent).

The State Hospital receives patients needing inpatient acute psychiatric hospitalization services primarily from
Cass, Burleigh, Williams, and Grand Forks Counties.

The committee received testimony from representatives of DHHS regarding facilities on the State Hospital campus.
The testimony indicated:

The estimated combined deferred maintenance expense of buildings on the State Hospital grounds is
approximately $51.23 million in the near future and $148 million in total.
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76 percent of mechanical, electrical, plumbing, and structural systems have deteriorated and have exceeded their
useful life expectancy.

Future capacity and utilization needs of the State Hospital include screening for all State Hospital admissions,
expansion of community services, expansion of intensive community treatment services, development of a
statewide crisis system, expansion of SUD residential services, contracts for local private hospital beds,
geropsychiatric skilled nursing facilities, and teleforensic assessments.

Three options for the future of the State Hospital have been developed by DHHS, including the construction of a
new State Hospital facility, renovating the LaHaug Building and New Horizons Building, and renovating all patient
areas of the State Hospital.

DHHS supports the construction of a new State Hospital facility, which would improve patient outcomes, improve
patient and staff safety, create operational efficiencies, and remove the need for 40 full-time equivalent (FTE)
State Hospital positions.

While the child and adolescent unit at the State Hospital supported 8 beds prior to its closure, if those services
were reinstated, the State Hospital would request a 12-bed unit.

Medicaid State Plan Amendments

The committee received testimony from representatives of DHHS regarding progress in seeking Medicaid plan
amendments or Medicaid waivers to allow federal funding reimbursement for services provided in IMDs to Medicaid
beneficiaries between the ages of 21 and 64. The testimony indicated:

Four facilities are classified as IMDs in North Dakota and have a combined 373 beds, including the State Hospital
in Jamestown (140 beds), Prairie St. John's Hospital in Fargo (110 beds), Sharehouse in Fargo (87 beds), and
Summit Prairie Recovery Center in Raleigh (36 beds).

Section 1115 of the Social Security Act gives the Secretary of the United States Department of Health and Human
Services authority to approve experimental, pilot, or demonstration projects that promote the objectives of
Medicaid and the children's health insurance program. Under this authority, the Secretary may waive certain
provisions of Medicaid law to give states additional flexibility to design and improve programs.

Some states have received approval from the United States Department of Health and Human Services Centers
for Medicare and Medicaid Services (CMS) for Section 1115 waivers related to SUD treatment services provided
in IMDs.

In November 2018, CMS clarified Section 1115 waivers may be approved for services provided in IMDs that focus
primarily on treatment for individuals with serious mental illness or serious emotional disturbance.

Based on conversations with other states, it may cost $3.5 million and require 5 FTE positions to complete the
Section 1115 waiver process within the next 3 to 5 years. However, the cost may increase if additional system
work is needed or rates need to be adjusted.

As of September 2021, 49 states, as well as the District of Columbia and Puerto Rico, have applied for at least
one Section 1115 waiver, resulting in a total of 153 waiver applications. Of these states, 36 have had a waiver
application approved by the Secretary of the United States Department of Health and Human Services which is
currently active.

North Dakota has not submitted a Section 1115 waiver application.

Request for Proposal and Consultant Selection

The committee, with Legislative Management Chairman approval, issued a request for proposal (RFP) in August
2021 to hire a consultant to provide information and recommendations related to the Acute Psychiatric Treatment
Committee's study of acute psychiatric and residential care needs in the state.

Two organizations, Renee Schulte Consulting, LLC, and Schafer Consulting, Inc., submitted proposals in response
to the committee's RFP. In September 2021, the committee heard proposals from the organizations and selected Renee
Schulte Consulting, LLC. The Chairman of Legislative Management approved a contract with Renee Schulte Consulting,
LLC, which provided Renee Schulte Consulting, LLC, be paid $247,000 to assist the committee in its study and provide
recommendations by April 2022 on the following:

. Development of options and a recommendation for a long-term plan for acute psychiatric hospitalization and

related step-down residential treatment and support needs in the state, including:
a. The number of acute care beds needed in the state;

b. Appropriate locations in the state for treatment and support services, considering workforce availability;

16



c. The involvement of private providers, including contract requirements, treatment requirements, and outcome
measurers; and

d. The use of existing public facilities and the need for new public facilities, including options to replace the
existing State Hospital facility with one or more treatment facilities focused on forensic psychiatric evaluation
and treatment.

2. Development of options and a recommendation for a short-term plan for the remainder of the 2021-23 biennium
and the 2023-25 biennium to contract with private acute psychiatric care facilities to provide appropriate
treatment services in four or more cities in the state.

3. Development of options and a recommendation for the future use of facilities at the State Hospital, including the
LaHaug Building.

Renee Schulte Consulting, LLC
The committee received testimony from Renee Schulte Consulting, LLC, regarding the organization's methodology
of collecting information to assist the committee in its study, which included:

e Conducting interviews with private providers to determine the number of acute psychiatric hospitalization beds
needed in the state, why private hospitals have chosen not to offer acute psychiatric hospitalization services, and
if the barriers to offering those services are financial-, risk-, or space-based.

¢ Obtaining acute psychiatric hospitalization and behavioral health utilization data from private providers and DHHS
for Medicaid and non-Medicaid patients to attempt to quantify the number of uninsured patients in need of these
services.

e Using information from previous North Dakota behavioral health studies to discover solutions for problems and
concerns related to the committee's study while not recreating previous studies.

The committee received the final report from Renee Schulte Consulting, LLC, on April 28, 2022. The final report
included the following recommendations relating to acute psychiatric hospitalization and related step-down and
residential treatment and support needs:

Recommendation Implementation Process Priority Level
Short-Term Plan - 2021-23 Biennium

1. Draft a proposal to build a modern 75- to 85-bed | Direct DHHS to develop a plan with estimated costs High
State Hospital

2. Draft a proposal to allow the Department of | Direct DOCR to develop a plan with estimated costs Medium
Corrections and Rehabilitation (DOCR) to renovate
and utilize the LaHaug building

3. Develop regulations to fund acute psychiatric | Legislation needed High
services and beds in critical access hospitals, most
notably in Jamestown, Devils Lake, Minot,
Dickinson, and Williston

4. Amend North Dakota Administrative Code Chapter | Administrative rule change High
33-07-01.1 so emergency psychiatric treatment
and behavioral health services can be provided in
emergency departments in all hospitals

5. Continue and increase use of coordinated care | Direct DHHS to pursue and develop an action plan High
agreements between DHHS and the federal Indian
Health Services (IHS) and other cultural affair
organizations

6. Evaluate the children and adolescent admission | Direct DHHS to conduct a functional process audit High
and transfer process from hospitals to residential
facilities

7. Codify the purpose of the State Hospital and | Legislation needed High

human service centers to clarify the State Hospital
care for all mentally ill individuals

8. Improve accountability in hospital and provider | Direct DHHS to require providers to adhere to all
contracts, including requiring "no eject" and "no | Medicaid guidelines and regularly report data and
reject" language related to patient discharges be | predetermined outcome measures established in DHHS
included in all contracts regulations

9. Define mental health levels of care similar to how | Administrative rule change High
SUD levels of care are defined
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Recommendation Implementation Process Priority Level
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11.

12.

10. Fund an implementation team consisting of 3 to | Appropriation needed High
5 individuals to implement the report
recommendations
Improve communications and collaboration | Direct DHHS to pursue and develop an action plan High
between DHHS, IHS, and providers
Maximize use of full service telepsychiatry | Legislation needed High

Long-Term Plan - 2023-25 Biennium

14.

15.
16.

17.

18.

19.

20.

throughout the state and ensure parity with
in-person psychiatry services

Build a modern State Hospital Appropriation needed High
Provide funding for renovations to the LaHaug | Appropriation needed Medium
Building

Demolish unused State Hospital buildings Appropriation needed Medium
Conduct a state fiscal audit on the State Hospital | Direct the State Auditor to conduct an audit High

and human service centers

Assign a cultural liaison between minority | Appropriation needed High
population groups and human service centers,
DHHS, and health care stakeholders

Require state-administered licensing boards rather | Legislation needed Medium
than volunteer-led licensing boards to standardize
board administrative processes and increase
efficiencies

Codify universal licensing recognition for each | Legislation needed Medium
behavioral health profession to promote easy
relocation of licensed professionals

Codify a composite licensing board for family | Legislation needed Medium
therapists, counselors, and addiction counselors to
provide consistent regulatory oversight, streamline
processes, and remove barriers to
interprofessional services

Recommendations included in the Renee Schulte Consulting, LLC, final report related to behavioral health workforce
include:

Coordinating or reorganizing local administrative workforce groups.

Developing standardized minimum data expectations when collecting primary health and behavioral health
workforce data.

Supporting integration of human service center and behavioral health professional degree program missions.

Providing a grant fund similar to Minnesota's medical education and research costs fund to allow behavioral health
care facilities to be reimbursed for supervisor teaching and training costs of behavioral health program students.

Providing matching funds from the state or seeking private matching funds for federally supported behavioral
health training and professional service programs for underserved areas and for children and adolescents.

Supporting the State Board of Psychologist Examiners' participation in the psychology interjurisdictional compact,
also known as PSYPACT.

Recommendations included in the Renee Schulte Consulting, LLC, final report related to behavioral health workforce
loan repayment programs include removing loan repayment program restrictions that limit supervisory or administration
time for teaching and training, adding loan repayment program hour and location flexibility, allowing students to apply
for loan repayment programs and receive program approval contingent upon licensure, and increasing state funded loan
repayment programs for behavioral health professionals with priority for areas of the state in most need.

The committee received testimony from Renee Schulte Consulting, LLC, regarding conclusions reached while
compiling the recommendations related to acute psychiatric hospitalization and related step-down residential treatment
and support needs in the state. The testimony indicated:

Behavioral health data collection was a challenge and an evaluation should be considered regarding the type of
behavioral health data collected and the agency responsible to collect it. It was suggested North Dakota research
universities may be appropriate entities to collect behavioral health data and the North Dakota Health Information
Network may be an appropriate system to store the data.
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The COVID-19 pandemic caused a reduction in the number of open acute psychiatric beds and increased difficulty
for providers to maintain an appropriate number of staff for each bed.

The COVID-19 pandemic caused slower court actions and a reduction in the availability of acute psychiatric beds
at the State Hospital, resulting in an increase in mentally ill individuals being housed in jails.

Crisis systems will not be successful unless the state and private providers have strong relationships with law
enforcement and jail systems.

The closing of private provider acute psychiatric beds in multiple areas of the state has reduced the levels of care
available to children and adults.

Providers often are slow to implement use of the Medicaid 1915(i) waiver.

Incorrect World Health Organization Disability Assessment Schedule (WHODAS) scores have made fewer
individuals eligible for care.

Multiple levels of care in the state are not functioning properly, resulting in individuals receiving care in levels they
often do not belong and because there is a lack of appropriate followup care facilities, these individuals are not
discharged, resulting in new patients waiting for beds.

Of the 3,323 total hospital beds in the state, 244 are adult acute psychiatric beds, which is considered adequate
for North Dakota's population; however, the beds are not in the correct locations, are being shared with out-of-
state patients, or are not being used correctly as problems related to improper levels of care, payment for each
level of care, procedures to access each level, and inappropriate discharging of acute care patients are present
throughout the state.

Critical access hospitals, not the State Hospital, should provide short-term acute psychiatric services to the
Jamestown and Devils Lake regions so the State Hospital can focus on treating patients with the greatest intensity
and complexity of need.

The State Hospital should focus on forensic evaluations of acute psychiatric patients and sex offenders, individuals
referred by the courts for psychological evaluation, and individuals with complex needs.

The State Hospital should not provide residential SUD services.

Recommended levels of care at the human service centers include assessment and evaluation, case
management, mobile crisis, crisis stabilization, and crisis residential services.

The final report does not include information regarding whether the state should pursue an IMD waiver because
the state should focus on requiring providers to use Medicaid when possible and further evaluate the use of the
newly implemented Medicaid 1915(i) state plan amendment, then consider the need for an IMD waiver.

Department of Health and Human Services Response to Consultant Recommendations

The committee received testimony from DHHS in response to recommendations included in the Renee Schulte
Consulting, LLC, final report. The testimony indicated DHHS:

Supports the recommendation to build a new state hospital with 75 to 85 beds for adult services and will work with
local providers in the Jamestown and Devils Lake regions to provide short-term acute psychiatric services to
citizens rather than the State Hospital.

Will continue to partner with critical access hospitals as crisis stabilization services are expanded.
Supports recommendations to increase tribal care assessment and capacity coordination with private providers.

Believes a collaborative workgroup should be established to address recommendations related to geropsychiatric
services.

Supports the recommendation to increase residential SUD treatment program capacity rather than those services
being provided at the State Hospital and will suggest changes to administrative rules to address this
recommendation.

Supports recommendations to update statutory references regarding definitions and the purpose of the State
Hospital and human service centers.

Requested examples of no eject/no reject contract language from Renee Schulte Consulting, LLC, and have
reviewed those examples.

Agrees with data management recommendations and could provide proposals to identify investments in
infrastructure to increase capacity for data collection, management, and analysis.
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Agrees with recommendations to increase financial accountability and transparency and requests these efforts be
led by an individual or organization with health care expertise so operational efficiencies are the primary focus,
rather than a financial audit.

Supports the recommendation to encourage all public and private providers to use Medicaid when possible and
has encouraged the use of Medicaid through the Medicaid 1915(i) state plan amendment.

Agrees with the recommendation to codify mental health levels of care and is willing to provide examples of
potential mental health level language.

Supports recommendations to increase use of telepsychiatry, particularly in correctional facilities.

Agrees with recommendations to reduce licensing barriers for behavioral health practitioners to increase
behavioral health workforce.

Will continue to pursue the expansion of inpatient beds in areas of the state in most need, as recommended in
the Renee Schulte Consulting, LLC, final report.

Is seeking guidance from the Legislative Assembly regarding whether children and adolescent inpatient services
should be provided at the State Hospital or by private providers. The department indicated there is interest among
private providers to provide additional children and adolescent inpatient services which may be a better option
than re-establishing a children and adolescent unit at the State Hospital.

Does not have the number of staff necessary to implement the Renee Schulte Consulting, LLC, final report
recommendations.

Department of Health and Human Services Workgroups

The committee encouraged DHHS to form behavioral health workgroups with public and private organizations to
implement acute psychiatric hospitalization, crisis stabilization, and geropsychiatric recommendations included in the
Renee Schulte Consulting, LLC, final report at the State Hospital, critical access hospitals, and other provider facilities.

The committee received testimony from DHHS regarding the workgroups formed to address recommendations
included in the Renee Schulte Consulting, LLC, final report. The testimony indicated:

DHHS formed a workgroup related to behavioral health services in critical access hospitals and a workgroup
related to geropsychiatric needs in the state, which have goals of identifying barriers for individuals to receive
services and finding solutions to increase access to those services.

Because the goals of the task forces align with recommendations from the 2018 HSRI report, DHHS has
contracted with HSRI to facilitate the workgroup meetings.

Through September 2022, the behavioral health services in critical access hospitals workgroup met to discuss
recommendations in the Renee Schulte Consulting, LLC, final report and identify barriers for critical access
hospitals to provide behavioral health services.

The behavioral health services in critical access hospitals workgroup identified transportation to and from critical
access hospitals as a barrier for individuals to receive behavioral health services.

Through September 2022, HSRI hosted two meetings of the geropsychiatric services workgroup to discuss service
needs and concerns of individuals with significant behavioral health, aging, and disability needs. Most
stakeholders in the geropsychiatric services workgroup were in support of the Renee Schulte Consulting, LLC,
recommendation to create separate regulations and licensing standards for populations with complex needs and
were in support of changing the term "geropsychiatric" to reflect that adults younger than 55 are provided these
services.

The next steps of the geropsychiatric services workgroup include evaluating best practices of other states
regarding needs of different age population groups and the creation of separate regulations and licensing
standards.

Other Testimony Received

The committee received testimony and comments from the stakeholders, providers, and other interested persons,
including:

Mental Health Advocacy Network - Regarding acute psychiatric hospital, residential care, and behavioral health
services and programs available and any recommendations of additional services and needs in the state.

Mandan, Hidatsa, and Arikara Nation - Regarding SUD treatment services and programs available and
recommendations for additional behavioral health services and needs in the state.
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Mosaic Wellness Center - Regarding behavioral health services available in rural communities and
recommendations for additional services and needs in the state.

North Dakota Hospital Association - Regarding acute psychiatric hospitalization, residential care, and behavioral
health services available and recommendations for additional services and needs in the state.

Altru Health System - Regarding acute psychiatric hospitalization, residential care, and behavioral health services
available and recommendations for additional services and needs in the state.

West Central Human Service Center - Regarding acute psychiatric hospital and residential care services and
programs available and recommendations for additional services and needs.

Catholic Health Initiatives St. Alexius - Regarding contracts with private providers for the expansion of behavioral
health services in western North Dakota.

Anne Carlsen Center - Regarding behavioral health services and programs available and suggestions for
additional services needed in the state.

Dakota Boys and Girls Ranch - Regarding behavioral health services and programs available and suggestions for
additional services in the state.

Fargo Medical Center - Regarding federal suicide prevention and treatment programs available to North Dakota
veterans and any additional service needs.

Information Technology Department - Regarding availability of behavioral health data shared on the North Dakota
Health Information Network, capabilities of the network, and any limitation for sharing behavioral health data.

Integrated Telehealth Partners - Regarding telepsychiatry services the organization provides and services
available to North Dakota providers.

Sanford Mayville Medical Center and Sanford Hillsboro Medical Center - Regarding the role of rural providers
providing behavioral health services in the state and comments regarding recommendations included in the Renee
Schulte Consulting, LLC, final report.

Grafton Unity Medical Center - Regarding the role of rural providers providing behavioral health services in the
state and comments regarding recommendations included in the Renee Schulte Consulting, LLC, final report.

Blue Cross Blue Shield of North Dakota - Regarding the organization's role in the behavioral health system in the
state and comments regarding recommendations included in the Renee Schulte Consulting, LLC, final report.

National Council for Mental Wellbeing - Regarding certified community behavioral health clinic models.

Prairie St. John's Hospital - Regarding acute psychiatric, residential treatment, and behavioral health services and
programs available and suggestions for additional services needed in the state.

Altru Health System - Regarding the organization's plans to expand inpatient behavioral health services.

Tours

The committee toured the following facilities while studying acute psychiatric hospitalization and related step-down
residential treatment and support needs in the state:

The State Hospital grounds and facilities, including the power plant, all faiths church, administration building,
Gronewald Middleton Building, New Horizons Building, and LaHaug Building.

Prairie St. John's Hospital grounds and facilities, including existing facilities and the new facility scheduled to be
completed in January 2023.

Recommendations

The committee considered the following bill drafts and resolution drafts relating to the study of acute psychiatric and
residential care needs in the state:

A resolution draft [23.3014.01000] relating to the State Hospital and terminology.

A resolution draft [23.3015.01000] relating to terminology describing public institutions.
A resolution draft [23.3016.01000] relating to a State Hospital.

A bill draft [23.0182.04000] relating to the object of the State Hospital.

A bill draft [23.0183.02000] relating to a study of building a new State Hospital.

A bill draft [23.0184.02000] relating to the demolition of State Hospital buildings.
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o Abill draft[23.0201.01000] relating to a Legislative Management study regarding the implementation of behavioral
health and acute psychiatric treatment recommendations.

The committee recommends the following bill drafts and resolution drafts:
e A resolution draft [23.3015.01000] to amend the Constitution of North Dakota to update terminology related to the
State Hospital and other institutions included in Sections 12 and 13 of Article IX of the Constitution of North Dakota.

o A bill draft [23.0206.01000] to provide for a Legislative Management study regarding the implementation of
behavioral health and acute psychiatric treatment recommendations. The bill draft provides for a Legislative
Management study of the implementation of recommendations of the 2018 HSRI report and the 2022 Renee
Schulte Consulting, LLC, report.

e A bill draft [23.0207.01000] to provide a one-time contingent $2 million appropriation from the general fund to
DHHS to demolish unused buildings on the State Hospital campus, including the milk barn, pig barn, and water
treatment plant buildings.

IMPLEMENTATION OF EXPANDED BEHAVIORAL HEALTH SERVICES STUDY

Background
Section 2 of Senate Bill No. 2161 (2021) directed a study regarding the implementation of expanded behavioral health
services.

The 2017-18 interim Human Services Committee received information regarding the Department of Human Services'
(DHS) actions relating to behavioral health. The department contracted with HSRI for $160,000 to conduct a review of
the state's behavioral health system. The goals of the study were to conduct an in-depth review of the state's behavioral
health system; to analyze current utilization and expenditure patterns by payer source; to provide recommendations for
enhancing the integration, cost-effectiveness, and recovery orientation of the system to effectively meet community
needs; and to establish strategies for implementing the recommendations. The study gathered data by reviewing existing
reports and documents, by conducting stakeholder interviews, and by reviewing Medicaid claims and state service
utilization data for behavioral health services. The final HSRI report included 13 recommendations, or "aims," to direct
future behavioral health policy and services in the state.

Senate Bill No. 2012 (2019) included an ongoing $300,000 general fund appropriation for the implementation of the
study recommendations during the 2019-21 biennium.

The 2019-20 Human Services Committee studied the implementation of the recommendations of the HSRI study of
North Dakota's behavioral health system. The committee received updates regarding the status of implementation of
recommendations included in the HSRI study of the state's behavioral health system. The committee made no
recommendations regarding the study of the implementation of recommendations included in the HSRI report on the
state's behavioral health system.

In House Bill No. 1012 (2021), the Legislative Assembly continued ongoing funding of $250,000 from the general
fund for DHS to continue implementing the HSRI recommendations during the 2021-23 biennium.

Medicaid 1915(i) State Plan Amendment
A recommendation of the 2018 North Dakota behavioral health system study conducted by HSRI was to diversify
and enhance funding for behavioral health, including pursuing a Medicaid 1915(i) state plan amendment. The 2019
Legislative Assembly appropriated ongoing funding of $9,397,991, of which $4,053,273 was from the general fund and
$5,344,718 from other funds, to allow DHS to administer services to children and adults through a Medicaid 1915(i) plan
amendment, including hiring 3 FTE positions.

Section 43 of Senate Bill No. 2012 (2019) required DHS to implement and manage a Medicaid 1915(i) state plan
amendment for children and adults with behavioral health conditions for fiscal year 2021. The section provided the
requirements of Chapter 54-44 .4 do not apply to the addition of coverage consistent with the traditional Medicaid 1915(i)
state plan to the managed care contract between DHS and the Medicaid Expansion managed care organization. The
department and the Medicaid Expansion managed care organization were required to ensure the appropriate contract
amendment was adopted for coverage beginning July 1, 2020.

In January 2021, CMS approved a Medicaid 1915(i) state plan amendment from DHS to allow state home- and
community-based services programs to be eligible for Medicaid funding.

In Section 56 of House Bill No. 1012 (2021), the Legislative Assembly provided legislative intent that funding
appropriated from the general fund for supported employment in Section 1 of the bill be used to continue contracts with
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existing evidence-based supported employment providers during the 2021-23 biennium, and that any funding available
through the Medicaid 1915(i) state plan amendment be utilized before funding appropriated from the general fund.

The committee received testimony from DHHS regarding implementation of the Medicaid 1915(i) state plan
amendment. The testimony indicated:

To be eligible for services before January 2022, an individual must have been enrolled in North Dakota Medicaid
or Medicaid Expansion, have a federal poverty level at or below 150 percent, have a substance use, mental health,
or brain injury diagnosis, have a WHODAS score of 50 or more, and reside in and receive services in a setting
meeting the federal home- and community-based settings rule.

In January 2022, CMS authorized DHHS to decrease the WHODAS score requirement from 50 to 25.

From January 1, 2022, through September 25, 2022, 132 individuals with WHODAS scores of 25 to 49 were
eligible for and received Medicaid 1915(i) services compared to 137 individuals with WHODAS scores of 50 or
greater receiving services during this time period.

Future implementation steps include establishing rural differential rates, updating the payment methodology for
nonmedical transportation services, negotiating additional exceptions to conflict-of-interest rules with CMS,
identifying barriers to individual and provider enroliment, continuing to provide information to community referral
sources and potential providers, and providing additional care coordinator training.

Bed Management System

Section 27 of House Bill No. 1012 (2021) required DHHS to establish and maintain a behavioral health bed
management system to improve utilization of behavioral health bed capacity. The section required public and private
providers of residential or inpatient behavioral health services to participate in and report daily to DHHS the information
and documentation necessary to maintain the behavioral health bed management system in the form and manner
prescribed by DHHS.

The committee received testimony from DHHS regarding implementation of the bed management system. The
testimony indicated:

25 states have either implemented or are implementing a behavioral health bed management system.

The average cost of the behavioral health bed management system software is $150,000 and annual
maintenance costs average $60,000 to $70,000, depending on the complexity of the system.

Research of behavioral health bed management systems by DHHS and project planning analysis by the
Information Technology Department, including an analysis of how the bed management system will integrate
with the North Dakota Health Information Network, have been completed.

The behavioral health bed management system will include a web-based electronic database, identify the
number of available beds and the types of available beds, include data from public and private entities, be
available to crisis and emergency personnel, and may be accessible to the public.

Some providers have concerns the behavioral health bed management system will result in increased pressure
to accept patients and the system will create unnecessary steps for admission.

DHHS is considering the possibility of integrating the behavioral health bed management system with the
emergency bed management system.

DHHS applied for funding for the bed management system from CMS on September 9, 2022, and the estimated
time frame for CMS application review is November or December 2022.

DHHS intends to issue an RFP in November 2022, choose a vendor in December 2022, negotiate the vendor
contract in January 2023, seek CMS approval of the contract in March 2023, begin the project in May 2023, and
complete the project in January 2024.

Although the estimated project completion date is later than originally estimated, DHHS does not anticipate
requesting additional funding for the project from the 2023 Legislative Assembly if DHHS is awarded federal
funding from CMS.

Mental Health Registry

Senate Bill No. 2161 (2021) created Section 50-06-06.15 and requires DHHS to create a registry of mental health
programs in the state and for DHHS to make the registry available on the department's website. The committee received
testimony from DHHS regarding the status of the mental health registry, including cooperation and participation from
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providers, how the registry will integrate with the 211 crisis system, and when the registry will be available to the public.
The testimony indicated:

On July 18, 2022, DHHS notified all licensed mental health providers, including social workers, marriage and
family therapists, psychologists, psychiatrists, counselors, and advance practice registered mental health nurses,
of the requirement to register for the mental health registry.

The mental health registry became available for citizen use on October 3, 2022, and consists of 132 registered
organizations operating at 161 locations, of which 155 locations provide adult services and 98 provide children
and adolescent services.

Citizens can use the mental health registry to search by program name, city, county, telehealth options, adult
services, or children services.

The registry will provide a list and location map of providers matching the criteria searched.

Human Services Research Institute

The committee received testimony from HSRI regarding implementation of recommendations from the 2018 HSRI
report. The testimony indicated:

The Behavioral Health Planning Council, which is an advisory council appointed by the Governor, consists of
10 subcommittees that are implementing the HSRI report recommendations.

The Behavioral Health Planning Council advises all project activities, including plan development, communication
with the public, and the approval of strategic plans.

The HSRI recommendation implementation strategic plan included 138 potential strategic goals that were
narrowed to 28 finalized strategic goals. The 28 strategic goals are combined into 13 aims to summarize the
recommendations in the HSRI report.

The development of the strategic plan considered the results of a public survey conducted by HSRI which included
responses from 570 individuals throughout the state.

The four phases of implementing the recommendations are strategic planning, prioritization and refinement,
initiation, and monitoring and sustaining the recommendations. As of July 2022, the implementation of
recommendations is in the monitoring and sustaining phase.

Progress on implementation of the recommendations from the HSRI report have been delayed due to the
COVID-19 pandemic.

HSRI recently selected a contractor with experience working with behavioral health workforce to facilitate a
behavioral health summit in September 2022 at which 65 attendees from 39 organizations reviewed HSRI report
Aim 7 related to engagement in targeted efforts to recruit and retain a qualified and competent behavioral health
workforce.

Aim 8 related to expanding telebehavioral health services is being updated due to telework changes resulting from
the COVID-19 pandemic.

HSRI agrees with the Renee Schulte Consulting, LLC, final report that additional and more focused data collection
is needed to provide improved behavioral health services in the state.

The testimony indicated progress on the 13 aims ranges from 39 to 100 percent complete or in progress and on time
through July 2022, as follows:

Percentage Complete or

Aim Objective In Progress and On Time
1 Develop a comprehensive implementation plan 87%
2 | Investin prevention and early intervention 86%
3 | Ensure all North Dakotans have timely access to behavioral health services 64%
4 | Expand outpatient and community-based service array 91%
5 | Enhance and streamline system of care for children and youth 39%
6 | Continue to implement and refine criminal justice strategy 63%
7 | Engage in targeted efforts to recruit and retain competent behavioral health workforce 75%
8 | Expand the use of telebehavioral health 83%
9 | Ensure the system reflects values of person centeredness, cultural competence, and 86%

trauma-informed approaches

10 | Encourage and support the efforts of communities to promote high-quality services 100%
11 | Partner with tribal nations to increase health equity 100%
12 | Diversify and enhance funding for behavioral health 100%
13 [ Conduct ongoing, system-side data-driven monitoring of needs and access 80%
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Considerations and Recommendation
The committee considered two bill drafts relating to the study of implementation of expanded behavioral health
services:

o A bill draft [23.0185.02000] relating to regional human service centers entering contracts with private behavioral
health providers.

o A bill draft [23.0186.02000] relating to human service centers becoming certified community behavioral health
clinics.

The committee recommends a bill draft [23.0208.01000] to require each human service center to begin the process
of becoming a certified community behavioral health clinic to provide continuous community-based behavioral health
and related physical health care services for children and adults.

BEHAVIORAL HEALTH NEEDS OF INCARCERATED ADULTS STUDY

Background
House Bill No. 1470 (2021) directed a study regarding behavioral health needs of incarcerated adults.

The Department of Corrections and Rehabilitation has 16 offices across the state staffed by parole and probation
officers who manage offenders on parole or supervised probation and complete presentence investigations ordered by
courts. The officers supervise offender compliance with the supervision conditions and provide cognitive, behavioral,
and other forms of counseling services. The Parole and Probation Division operates or participates in drug court
programs, GPS monitoring of offenders, drug and alcohol testing of offenders, and monitoring of sex offenders, and
contracts for services with privately operated facilities to provide transition services.

The Adult Services Division of DOCR offers addiction treatment services, a sex offender treatment program, and
mental health programs through its treatment department. The division's education program offers a variety of education
programs, skills training, and vocational programs. In addition, the division offers work experience through Roughrider
Industries.

The Division of Juvenile Services has eight regional offices serving the eight human service regions across the state
and is staffed to provide supervision to juveniles committed by the courts. The division also oversees the Youth
Correctional Center, which is located west of Mandan and is the state's secure juvenile correctional institution. Juvenile
programming at the Youth Correctional Center includes drug and alcohol programming; child psychiatric and
psychological services; sex offender programming; a pretreatment program for juveniles who are difficult to manage;
and a security intervention group program to inform, educate, and provide juveniles with alternatives to gang activity and
gang affiliation. The Youth Correctional Center provides adjudicated adolescents an opportunity to complete or progress
toward completing their education coursework while in residence through an accredited junior high and high school.

During the 2003-05 biennium, DOCR began to contract with the Dakota Women's Correctional and Rehabilitation
Center (DWCRC) in New England to house its female inmates. The center is owned and operated by the Southwest
Multi-County Correction Center Board. The prison at DWCRC consists of a 70-bed minimum security unit, a 45-bed
medium security unit, and a 16-bed orientation unit. In May 2006, a 5-bed high security unit was added to the facility.

The Tompkins Rehabilitation and Corrections Center (TRCC) is located on the State Hospital campus and historically
was operated by DHS in collaboration with DOCR. The center provides a cognitive behavioral treatment approach
utilizing cognitive restructuring groups to reduce risks to reoffend. The center consists of three 30-bed wards--one ward
(30 beds) for females and two wards (60 beds) for males. The 2019 Legislative Assembly provided for DOCR to assume
control of the 60-bed male unit of TRCC. The department renamed the 60-bed male unit the James River Minimum Unit.

Department of Corrections and Rehabilitation
The committee received testimony from DOCR regarding prison-based behavioral health services, community
support services, and jail-related services. The testimony indicated:

e DOCR employs 43 addiction counselors, social workers, professional counselors, psychologists, and
administrative personnel to address behavioral health needs of incarcerated adults.

¢ Individual prison-based services available to incarcerated adults include crisis management, individual therapy,
behavioral management, and medications for opioid use disorder services.

e Group programs available to incarcerated adults include a new arrival group, cognitive-behavioral interventions
for substance use, conflict resolution program, new pathways to health relationships, cognitive behavioral
interventions for sexual offenders, free your mind program, and gender-responsive groups.
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The DOCR special assistance unit includes 22 beds and 4 observation cells where crisis management; individual
behavior plans; chemical addiction assessment and treatment; daily group programming; and prosocial structured
out-of-cell time are provided through in-person and telehealth services. The state does not have a specialized unit
for female patients.

Community-based behavioral health services available in DOCR facilities include the free through recovery
program, SUD treatment advanced practice and aftercare, and thinking for a change program.

Jail-related behavioral health services include screening, crisis management, withdrawal management, psychiatry
services, limited group programs, and the Cass County community support initiative.

The estimated average number of community supervision individuals needing acute hospital care in the state is
approximately 140 per day, of which 59 require acute psychiatric care and 81 require acute chemical care.

DOCR and DHHS coordinate meetings, exchange patient documentation, sentencing information, treatment
plans, psychological diagnostic assessment information, and other data as necessary to ensure a successful
transition from correction facilities to the State Hospital. The State Hospital will assess the parolee for 30 to
60 days to complete a psychiatric evaluation and provide disposition recommendations to DOCR. A
recommendation for the individual to remain at the State Hospital without the individual's consent must be
consistent with involuntary commitment requirements of Chapter 25-03.1.

The Heart River Correctional Center is a minimum-security women's prison located in Mandan which is not
equipped to treat residents with acute psychiatric diagnoses but DOCR is working with a vendor on a potential
plan for a new facility that would include a unit to treat residents with acute psychiatric diagnoses.

Dakota Women's Correctional and Rehabilitation Center

The committee received testimony from DWCRC regarding behavioral health services available to incarcerated
adults, any additional services needed, and infrastructure needs to facilitate behavioral health services. The testimony
indicated:

The need for behavioral health services has increased in western North Dakota but available services have
decreased, resulting in jails becoming the holding facilities for mentally ill individuals due to the lack of private
sector providers.

A mental health facility and stabilization beds are needed in western North Dakota to provide individuals
appropriate behavioral health and long-term psychiatric services and to prevent individuals from cycling in and out
of jails.

Some individuals are accepted for transfer to the State Hospital but are quickly returned with instructions to seek
services from the private sector in the community.

Despite the opening of the Heart River Correctional Center in Mandan, the needs of DWCRC have not changed
due to an increase in the number of residents needing mental health or substance abuse treatment.

Bismarck Transition Center

The committee received testimony from the Bismarck Transition Center (BTC) regarding the current and historical
number of individuals served at the center, facility capacity, behavioral health services available, and any additional
services needed. The testimony indicated:

BTC has 145 male beds and 20 female beds and provides American Society of Addiction Medicine certified
programs, the thinking for a change program, Alcoholics Anonymous and Narcotics Anonymous, and Bible study.

BTC does not provide medical and mental health services to residents, as residents are expected to access these
services within the community.

Residents' ability to access mental health services is limited due to frequent lack of insurance coverage or financial
means.

Community, Counseling, and Correctional Services, Inc., (CCCS) which owns BTC, is considering a pilot program
for a 90- to 120-day dual diagnosis treatment center in Bismarck for individuals in need of mental health, drug or
alcohol addiction, and criminal offense services. The company provides these services at locations in Butte, Warm
Springs, Lewistown, and Glendive, Montana.

The proposed program would include an additional 16 to 20 beds on the second floor of BTC, would focus on
female beds due to high demand in the area, and would require funding from the state at a cost of approximately
$120 per day per bed because the length of the program will result in it being ineligible for Medicaid
reimbursement.
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e The programs offered in Montana have been Medicaid-eligible and CCCS bills the Montana state Medicaid
program for services. Dual diagnosis treatment programs in Montana avoided a Medicaid IMD exclusion
designation due to a Medicaid waiver obtained by CCCS.

Law Enforcement
The committee received testimony from law enforcement organizations regarding behavioral health services available
to incarcerated adults, any additional services needed, and infrastructure needs to facilitate behavioral health services.
The testimony indicated:

o Despite Fargo being the area of the state with the most behavioral health resources available, behavioral health
demand has significantly increased, the behavioral health system lacks sufficient resources, and outcomes are
worsening for individuals needing behavioral health services in the Fargo area.

e The Cass County Sheriff's office contracts with an independent psychiatrist for supplemental care, but the time
needed to treat the increasing number of individuals needing services exceeds the psychiatrist's time available,
resulting in patients waiting for psychiatric care or medications for up to 8 weeks.

e Capacity concerns at the State Hospital have resulted in delays in receiving psychiatric treatment services for
inmates.

e Data and information for continued care services is gathered in different systems, which is not always available
to each organization or agency reviewing patient information.

e Services available to incarcerated adults at the Burleigh-Morton County Detention Center include mental health
and SUD services and access to a licensed addiction counselor and behavioral health therapist to provide
treatment programming, health care treatment and therapy services during incarceration, and medications and
other behavioral health services.

e Although private providers conduct a limited number of assessments ordered by the District Court for Burleigh-
Morton County Detention Center inmates, mental health and psychiatric services are accessed primarily through
the West Central Human Service Center and the State Hospital.

e The Burleigh-Morton County Detention Center is working with the Attorney General's office to expand medically
assisted treatment services in jail facilities to engage opioid-addicted inmates with medication and to enroll the
inmates in a SUD treatment program prior to being released.

¢ Infrastructure needs and concerns of Burleigh-Morton County Detention Center include the lack of treatment staff
and programs in the community, coordination of services, and lack of convenient and accessible transportation
for inmates.

Indian Affairs Commission
The committee received testimony from the Indian Affairs Commission regarding behavioral health services available
to incarcerated adults on tribal land, collaboration with law enforcement and behavioral health service providers, and
recommendations for additional services needed in the state. The testimony indicated the Indian Affairs Commission
has held meetings with each tribe, the Behavioral Health Planning Council, and other groups about behavioral health
needs of incarcerated tribal members; and works with DOCR to help individuals leaving incarceration to return to society.

Tour
The committee toured the James River Correctional Center in Jamestown, including the Special Assistance Unit while
studying behavioral health needs of incarcerated adults.

Conclusion
The committee makes no recommendation regarding the study of behavioral health needs of incarcerated adults.

MENTAL AND BEHAVIORAL HEALTH SERVICES OF OCCUPATIONAL BOARDS STUDY

Behavioral Health Occupational Boards
Senate Bill No. 2336 (2021) directed a study regarding the occupational boards that address mental health and
behavioral health issues.

The committee received testimony from the State Board of Psychologist Examiners, Board of Addiction Counseling
Examiners, Board of Counselor Examiners, North Dakota Board of Social Work Examiners, North Dakota Marriage and
Family Therapy Licensure Board, and Education Standards and Practices Board regarding mental and behavioral health
services provided by licensees, the frequency of rule review, licensing requirements, history and trends of the licensing
of foreign practitioners and any additional licensure requirements for foreign practitioners, reciprocity agreements with
surrounding states, fees charged by the board, training requirements for board members and executive directors,
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executive director turnover trends, the average length of service of board members, and benefits and concerns having
administration and information technology (IT) services being provided by the state.

State Board of Psychologist Examiners
Testimony from the State Board of Psychologist Examiners indicated:

e The board does not have authority to enter reciprocity agreements with other states but it may grant a license to
an applicant who has a license in good standing in another state.

e The board allows practitioners to provide telehealth services in certain circumstances.
e The board did not deny any out-of-state applications during 2019, 2020, or 2021.

e The board, Association of State and Provincial Psychology Boards, and Canadian psychologist organizations are
evaluating licensure requirements of psychologists in an effort to allow for quick licensure of practitioners between
the countries. This process has resulted in a uniform license examination that some states have implemented
recently, but data on the examination and its results is limited.

e The board may request the 2023 Legislative Assembly to authorize the board to join the psychology
interjurisdictional compact, also known as PSYPACT, which allows psychologists to conduct telehealth practice
in participating states. At the time of this report, 32 states and the District of Columbia participate in PSYPACT.

¢ North Dakota Administrative Code Title 66 relates to the State Board of Psychologist Examiners, which was most
recently amended in January 2020.

Board of Addiction Counseling Examiners
Testimony from the Board of Addiction Counseling Examiners indicated:

e There has been a trend of younger individuals pursuing addiction counseling, as 36 percent of licensees are
age 50 or older while 50 percent of licensees in 2014 were age 50 or older.

e Beginning in June 2020, the board began meeting monthly instead of quarterly to allow for quicker approval of
license applications.

e The board would support receiving certain state IT services but is concerned with receiving all IT services from
the state which may result in increased costs compared to the cost of services from the current provider.

¢ North Dakota Administrative Code Title 4.5 relates to the Board of Addiction Counseling Examiners, which was
most recently amended in July 2018.

Board of Counselor Examiners
Testimony from the Board of Counselor Examiners indicated:

e Licensees provide services in person or through telehealth in hospitals, jails, clinics, and private practices in
individual, group, couples, and family settings.

e There has been increased demand for telehealth counseling services due to the COVID-19 pandemic.

e The board may request the 2023 Legislative Assembly consider a bill to change the board's licensure structure
from three tiers to two tiers.

e The board employs an executive secretary who performs all administrative duties and certain IT functions, such
as web hosting.

e Potential efficiencies of receiving administrative services from a state agency may include the ability to upgrade
online application, renewal, fee collection, document scanning, and storage equipment and software while
potential inefficiencies may include the lack of direct communication of someone employed by the board working
with licensed counselors.

¢ North Dakota Administrative Code Title 97 relates to the Board of Counselor Examiners, which was most recently
amended in July 2018.

North Dakota Board of Social Work Examiners
Testimony from the North Dakota Board of Social Work Examiners indicated:

e 445 licensure applications were received in 2021, of which 194 applications were out-of-state reciprocity
applications, and no applications were denied.

e Since 2017, the board has issued 23 licenses to out-of-state applicants having experience or qualifications
substantially like North Dakota's regular licensing standards, pursuant to Section 43-41-07.
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o The board has not taken a position on any potential federal or state social work licensure compact legislation but
the board supports reasonable efforts to remove undue barriers to licensure.

e North Dakota Administrative Code Title 75.5 relates to the Board of Social Work Examiners, which was most
recently amended in April 2021.

North Dakota Marriage and Family Therapy Licensure Board
Testimony from the North Dakota Marriage and Family Therapy Licensure Board indicated:

e The board increased fees in 2017 to pay for two cases involving disciplinary action of licensees but expects to
reduce fees in the future.

e The board receives audit services from the State Auditor, legal services from the Attorney General's office, and
risk management services from the Office of Management and Budget.

e The board's concerns regarding a requirement to receive administrative services from a state agency include
deciding who would be responsible for board budgets, collecting fees, processing invoices, reviewing applications
and renewals, processing licensee disciplinary actions, coordinating with national marriage and family therapy
organizations, and determining who would have authority to make policy decisions.

¢ North Dakota Administrative Code Title 111 relates to the North Dakota Marriage and Family Therapy Licensure
Board, which was most recently amended in January 2018.

Education Standards and Practices Board
Testimony from the Education Standards and Practices Board indicated:

o Senate Bill No. 2048 (2015) created Section 15.1-13-35 to require candidates for teacher licensure to demonstrate
competencies in youth mental health.

e Section 15.1-13-20 allows the board to issue a license to an individual who has a valid license in another state.

¢ North Dakota Administrative Code Title 67.1 relates to the Education Standards and Practices Board, which was
most recently amended in October 2022.

Attorney General
The committee received testimony from the Attorney General's office regarding the agency's involvement with
occupational boards providing mental and behavioral health services and similarities and differences of licensing and
reciprocity requirements. The testimony indicated:

e Generally, occupational boards are operated by volunteers, receive funding primarily from dues paid by licensees,
and do not have resources to issue licenses quicker than the current process.

¢ Occupational boards that provide mental and behavioral health services have statutes that allow the board to
issue a license to an applicant who has a license in good standing in another state if the laws of the other state
are substantially the same as North Dakota.

o If the laws of North Dakota and another state are not substantially similar, the Board of Addiction Counseling
Examiners and the North Dakota Board of Social Work Examiners may grant a license by reciprocity if the board
determines the applicant has experience and qualifications substantially similar to North Dakota's regular licensing
standards.

The committee received testimony from the Attorney General's office regarding statutes, rules, and administration
duties that could be standardized among occupational boards providing mental and behavioral health services and the
estimated biennial cost if the Attorney General's office provided administrative services for all occupational boards in
need of administrative assistance. The testimony indicated:

e The estimated biennial cost to provide administrative services for five boards is $1,245,124 for salaries and
benefits and $233,950 for operating expenses of 7 new FTE positions, including 1 FTE executive director position,
1 FTE attorney position, 1 FTE IT support specialist position, 1 FTE licensing technician position, and 3 FTE
administrative assistant positions.

o Statutes that are not consistent among behavioral health occupational boards include those related to board
membership, powers, and meetings; license renewals; licensee complaints and discipline; confidential and
exempt information requirements; what is permissible for nonlicensees; and reciprocity standards for limited
practice without a license, indirect practice, provisional licenses, and telework practice.
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e Some states have a separately created agency to provide various services for occupational boards and some
have a division created under existing agencies, such as the Secretary of State, Department of Commerce,
Department of Labor, or Governor's office.

Information Technology Department

The committee received testimony from the Information Technology Department regarding services provided to
behavioral health occupational boards. The testimony indicated the department provides email, virtual private network
access, and file sharing and storing services to behavioral health occupational boards including the State Board of
Psychologist Examiners, Board of Addiction Counseling Examiners, Board of Counselor Examiners, and North Dakota
Board of Social Work Examiners. Other services that could be provided to behavioral health occupational boards include
providing physical computer hardware, hardware replacements, and scheduled software updates to increase the boards'
data security.

Department of Commerce
The committee received testimony from the Department of Commerce regarding the department's workforce task
force efforts related to behavioral health occupations and behavioral health workforce needs in the state, including any
changes needed for behavioral health licensure, reciprocity agreements, and composite board considerations. The
testimony indicated:

e In February 2020, the Workforce Development Council created a subcommittee of legislators and other
stakeholders of occupational licensing boards to evaluate barriers for individuals attempting to enter or move
through the workforce with a goal of removing unnecessary barriers to employment.

e National occupational licensure reform has been pursued through interstate compacts, universal license
recognition, and reciprocity agreements.

e In May 2022, the Department of Commerce sent surveys to occupational boards and received responses from
35 of 50 boards which revealed behavioral health-related occupational boards average time to process licensure
applications during 2021 ranged from 1 day to 4 months.

e The Workforce Development Council intends to recommend a centralized system be developed for licensing
boards and recommend policies that remove barriers for professionals to be licensed in the state.

University of North Dakota School of Medicine and Health Sciences
The committee received testimony from the University of North Dakota School of Medicine and Health Sciences
regarding behavioral health workforce needs in the state and data regarding student enroliment in behavioral health-
related courses at the University of North Dakota. The testimony indicated:

e Approximately 80 percent of School of Medicine psychiatry graduates in the most recent 5 years are practicing
psychiatry in North Dakota or near the North Dakota and Minnesota border.

e A concern of new behavioral health professionals is the lack of experienced behavioral health professionals
available to train and guide new professionals, which leads to fewer new professionals practicing in low-population
areas.

Minot State University
The committee received testimony from Minot State University regarding behavioral health workforce needs in the
state and data regarding student enroliment in behavioral health-related courses at Minot State University. The testimony
indicated:

o Minot State University has the only addiction studies program in the state which averages 9 to 10 graduates each
year and the only school psychology program in the state which averages 7 graduates each year and currently
has 26 students enrolled in the program.

e Tuition costs and lack of available graduate programs can be barriers for students to pursue behavioral health
careers.

e Programs offered at Minot State University allow students to graduate with educational qualifications required to
become licensed as both a social worker and an addiction counselor.

Considerations and Conclusion
The committee considered bill drafts relating to the study of mental and behavioral health services of occupational
boards:

o A bill draft [23.0059.01000] relating to administrative services provided to occupational boards.
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https://ndlegis.gov/assembly/67-2021/interim/23-0059-01000.pdf

o Abill draft [23.0110.01000] relating to an appropriation to DHHS for the student loan repayment program.

o A bill draft [23.0110.02000] relating to an appropriation to DHHS for the student loan repayment program and
authorizing psychiatric registered nurses be eligible for the program.

e A bill draft [23.0187.01000] relating to the North Dakota Board of Social Work Examiners' participation in the
development of a social work licensure compact.

o A bill draft [23.0188.02000] relating to occupational board IT services provided by the Information Technology
Department and relating to compensation of occupational board members.

The committee makes no recommendation regarding the study of mental and behavioral health services of
occupational boards.
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ADMINISTRATIVE RULES COMMITTEE

The Administrative Rules Committee is a statutory committee deriving its authority from North Dakota Century Code
(NDCC) Sections 54-35-02.5, 54-35-02.6, 28-32-17, 28-32-18, and 28-32-18.1. The committee is required to review
administrative agency rules to determine whether:

o Administrative agencies are properly implementing legislative purpose and intent.
e There is dissatisfaction with administrative rules or statutes relating to administrative rules.

e There are unclear or ambiguous statutes relating to administrative rules.

The committee may recommend rule changes to an agency, formally object to a rule, or recommend to the Legislative
Management the amendment or repeal of statutes relating to administrative rules. The committee also may find a rule
void or agree with an agency to amend or repeal an administrative rule to address committee concerns, without requiring
the agency to begin a new rulemaking proceeding.

The committee is authorized under NDCC Sections 54-06-32 and 54-06-33 to approve rules adopted by Human
Resource Management Services authorizing service awards and employer-paid costs of training to employees in the
classified service.

Committee members were Senators Nicole Poolman (Chairman), Joan Heckaman, Jerry Klein, Randy D. Lemm, and
Shawn Vedaa and Representatives Bill Devlin, Tom Kading, Karen Karls, Kim Koppelman, Andrew Marschall, Brandy
Pyle, Bernie Satrom, Nathan Toman, and Robin Weisz.

ADMINISTRATIVE AGENCY RULES REVIEW
Administrative agencies are the state agencies authorized to adopt rules under the Administrative Agencies Practice
Act (NDCC Chapter 28-32). A rule is an agency's statement of general applicability that implements or prescribes law or
policy, or the organization, procedure, or practice requirements of the agency. Properly adopted rules have the force
and effect of law. Each rule adopted by an administrative agency must be filed with the Legislative Council office for
publication in the North Dakota Administrative Code (NDAC).

Under NDCC Section 54-35-02.6, it is the standing duty of the Administrative Rules Committee to review
administrative rules adopted under NDCC Chapter 28-32. For rules scheduled for review, each adopting agency is
requested to address:

¢ Whether the rules resulted from statutory changes made by the Legislative Assembly.

o Whether the rules are related to any federal statute or regulation. If so, the agency is requested to indicate whether
the rules are mandated by federal law or explain any options the agency had in adopting the rules.

o A description of the rulemaking procedure followed in adopting the rules, e.g., the time and method of public notice
and the extent of public hearings on the rules.

e Whether any person presented a written or oral concern, objection, or complaint for agency consideration with
regard to the rules. Each agency is asked to describe any such concern, objection, or complaint, and the agency’s
response, including any change made in the rules to address the concern, objection, or complaint, and to
summarize the comments of any person who offered comments at the public hearings on the rules.

o The approximate cost of giving public notice and holding hearings on the rules and the approximate cost (not
including staff time) used in developing and adopting the rules.

e The subject matter of the rules and the reasons for adopting the rules.

e Whether a regulatory analysis was required by NDCC Section 28-32-08. If a regulatory analysis was prepared, a
copy is to be provided to the committee.

o Whether a regulatory analysis or small entity economic impact statement was required by NDCC Section
28-32-08.1. If a regulatory analysis or small entity economic impact statement was prepared, a copy is to be
provided to the committee.

e Whether the rules have a fiscal effect on state revenues and expenditures, including any effect on funds controlled
by the agency. If a fiscal note was prepared, a copy is to be provided to the committee.

o Whether a constitutional takings assessment was prepared as required by NDCC Section 28-32-09. If a takings
assessment was prepared, a copy is to be provided to the committee.
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o Ifthe rules were adopted as emergency rules under NDCC Section 28-32-03, the agency is to provide the statutory
grounds for declaring the rules to be an emergency, the facts that support the declaration, a copy of the Governor's
approval of the emergency status of the rules, and the steps taken to make the rules known to persons who could
reasonably be expected to have a substantial interest in the rules.

During committee review of the rules, agency testimony is required and any interested party may submit oral or
written comments. If no representative of the agency appears before the committee to provide testimony, the rules are
required by statute to be carried over for consideration and may be delayed in taking effect until a representative of the
agency appears before the committee.

CURRENT RULEMAKING STATISTICS
The committee reviewed 1,218 rules sections and 1,716 pages of rules changed from January 2021 through October
2022. Table A at the end of this report shows the number of rules amended, created, superseded, repealed, reserved,
or redesignated for each administrative agency that appeared before the committee.

Although rules differ in length and complexity, comparison of the number of administrative rules sections affected
during biennial periods is one method of comparing the volume of administrative rules reviewed by the committee. The
following table shows the number of NDAC sections amended, repealed, created, superseded, reserved, or redesignated
during designated time periods:

Time Period Number of Sections
December 2000-November 2002 1,417
December 2002-November 2004 2,306
December 2004-October 2006 1,353
January 2007-October 2008 1,194
January 2009-October 2010 1,451
January 2011-October 2012 907
January 2013-October 2014 1,383
January 2015-October 2016 2,108
January 2017-October 2018 3,736
January 2019-October 2020 1,950
January 2021-October 2022 1,218

For committee review of rules at each meeting, the Legislative Council staff prepares an administrative rules
supplement containing all rules changes submitted for publication since the previous committee meeting. The
supplement is prepared in a style similar to bill drafts, with changes indicated by overstrike and underscore. Comparison
of the number of pages of rules amended, created, or repealed is another method of comparing the volume of
administrative rules reviewed by the committee. The following table shows the number of pages in administrative rules
supplements during designated time periods:

Time Period Supplement Pages
December 2000-November 2002 2,016
December 2002-November 2004 4,085
December 2004-October 2006 1,920
January 2007-October 2008 1,663
January 2009-October 2010 2,011
January 2011-October 2012 2,399
January 2013-October 2014 2,116
January 2015-October 2016 2,938
January 2017-October 2018 4,047
January 2019-October 2020 2,285
January 2021-October 2022 1,716

Rule Review Schedule
Since September 2005, NDAC supplements have been published on a calendar quarter basis. The deadlines and
effective dates are as follows:

Filing Date Committee Meeting Deadline Effective Date
August 2-November 1 December 15 January 1
November 2-February 1 March 15 April 1
February 2-May 1 June 15 July 1
May 2-August 1 September 15 October 1
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COMMITTEE ACTION ON RULES REVIEWED

Repealing Obsolete Rules
Under NDCC Section 28-32-18.1, an agency may amend or repeal a rule without complying with the normal notice
and hearing requirements relating to adoption of administrative rules if the agency initiates the request to the committee,
the agency provides notice to the regulated community of the time and place the committee will consider the request,
and the agency and the Administrative Rules Committee agree the rule amendment or repeal eliminates a provision that
is obsolete or no longer in compliance with law and that no detriment would result to the substantive rights of the
regulated community.

Because the Legislative Assembly recognized there are constitutional questions about the Administrative Rules
Committee voiding rules, an alternative amendment to NDCC Section 28-32-18 will take effect if the North Dakota
Supreme Court rules the authority to void rules is unconstitutional. The alternative amendment is the same in all respects
as the amendment allowing the committee to find rules void except under the alternative amendment the committee may
not find a rule to be void but may suspend a rule or portion of a rule. The effect of a suspension is the rule becomes
ineffective temporarily and will become permanently ineffective unless it is ratified by both houses of the Legislative
Assembly during the next legislative session. The amendment requires the agency seeking ratification of a suspended
rule to introduce a bill for that purpose. The authority of the Legislative Management to reverse the decision of the
committee also applies in the case of a suspension of a rule.

Voiding or Carrying Over Rules
Under NDCC Section 28-32-18, the committee may void all or part of a rule if that rule is initially considered by the
committee no later than the 15" day of the month before the date of the NDAC supplement in which the rule change
appears. The committee may carry over consideration of voiding administrative rules for not more than one additional
meeting. This allows the committee to act more deliberately in rules decisions and allows agencies additional time to
provide information or to work with affected groups to develop mutually satisfactory rules. The committee may void all
or part of a rule if the committee makes the specific finding that with regard to the rule there is:

e An absence of statutory authority;
e An emergency relating to public health, safety, or welfare;

o A failure to comply with express legislative intent or to substantially meet the procedural requirements of NDCC
Chapter 28-32 for adoption of the rule;

o A conflict with state law;
e Arbitrariness and capriciousness; or

o Afailure to make a written record of an agency's consideration of written and oral submissions respecting the rule
under NDCC Section 28-32-11.

Within 3 business days after the committee finds a rule void, the Legislative Council office is required to provide
written notice to the adopting agency and the Chairman of the Legislative Management. Within 14 days after receipt of
the notice, the agency may file a petition with the Chairman of the Legislative Management for Legislative Management
review of the decision of the committee. If the adopting agency does not file a petition, the rule becomes void on the
15" day after the notice to the adopting agency. If within 60 days after receipt of a petition from the agency the Legislative
Management has not disapproved the finding of the committee, the rule is void.

Obsolete Rules Repealed by Committee

The committee approved a request from the State Department of Health for the repeal of NDAC Sections
33-33-10-01, 33-33-10-02, and 33-33-10-03 relating to cottage food products due to the invalidation of the rules by a
state district court order.

The committee approved a request from the Department of Human Services for the repeal of NDAC Chapter
75-03-12, relating to foster parent grievance procedure, due to the repeal of NDCC Chapter 50-11.2 by Senate Bill
No. 2086 (2021).

Rules Carried Over or Amended by Committee Approval

The committee carried over for consideration rules of the State Board of Dental Examiners to address concerns
raised by the North Dakota Dental Association, North Dakota Dental Assistants Association, and North Dakota Dental
Hygiene Association relating to the board's rulemaking process and the communication with the dental community. The
committee, at the request of the board, withdrew the rules from consideration.

34



The committee carried over for consideration a rule of the North Dakota Board of Social Work Examiners making it a
violation of the board's code of ethics for a licensed social worker to practice conversion therapy. The committee and
the board agreed to amendments offered by the board to address the issue.

The committee carried over for consideration rules of the State Board of Dental Examiners relating to dental
assistants' and dental hygienists' permitted duties on patients of record due to concerns of its potential effect on a teeth
aligner company's business model. The committee, at the request of the board, withdrew the rules from consideration.

The committee carried over for consideration a rule of the State Board of Cosmetology permitting service animals
and companion animals in licensed salons due to concerns regarding the difference in training between service and
companion animals. The committee agreed to an amendment offered by the board to address the issue.

The committee, as authorized by NDCC Section 28-32-18(3), approved requested amendments to the rules of the
State Board of Registration for Professional Engineers and Land Surveyors (NDAC Section 28-03.1-01-03(3)) and the
Department of Human Services (NDAC Sections 75-02-01.3-05, 75-03-14-04, 75-03-17-05, 75-03-17-16.1, 75-03-36-03,
75-03-36-16, 75-03-36-16.1, and 75-03-41-19).

Rules Voided by Committee

The committee considered a motion to void a rule of the North Dakota Board of Social Work Examiners, relating to
conversion therapy, for being arbitrary and capricious and going beyond legislative intent. The motion to void the rule
failed.
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TABLE A

Statistical Summary of Rulemaking

January 2021 Through October 2022 - Supplements 379 Through 386

Supplement
Title No. Agency Amend | Create [Supersede| Repeal | Special |Reserved| Total
4 | 385 -Jul 22 | Management and Budget, Office of 5 4 0 7 0 0 16
6 | 385 -Jul 22 | Aeronautics Commission 3 2 0 1 0 0 6
7 | 383 -Jan 22 | Agriculture Commissioner 0 20 0 10 0 0 30
10 | 381 - Jul 21 | Attorney General 2 0 0 0 0 0 2
385 - Jul 22 1 0 0 0 0 0 1
386 - Oct 22 6 0 0 2 0 0 8
13 | 384 - Apr 22 | Department of Financial Institutions 27 4 0 7 0 0 38
17 | 379 - Jan 21 | Chiropractic Examiners, Board of 27 2 0 1 0 0 30
20 | 380 - Apr 21 | State Board of Dental Examiners 2 0 0 0 0 0 2
381 -Jul 21 6 0 0 0 0 0 6
385 - Jul 22 21 2 0 2 0 0 25
386 - Oct 22 2 0 0 0 0 0 2
20.5| 385 - Jul 22 | Dietetic Practice, Board of 8 1 0 0 0 0 9
28 | 382 - Oct 21 | Engineers and Land Surveyors, Board of 18 0 0 0 0 0 18
Registration for Professional
32 | 384 - Apr 22 | Cosmetology, Board of 41 0 0 3 0 0 44
385 - Jul 22 1 0 0 0 0 0 1
33 | 385 - Jul 22 | State Department of Health 13 3 0 0 0 0 16
386 - Oct 22 1 5 0 0 0 0 6
33.1| 381 -Jul 21 | Department of Environmental Quality 64 0 0 1 0 0 65
383 - Jan 22 12 0 0 0 0 0 12
385 - Jul 22 3 0 0 0 0 0 3
386 - Oct 22 0 8 0 0 0 0 8
37 | 379 - Jan 21 | Department of Transportation 5 0 0 0 0 0 5
38 | 383 - Jan 22 | Highway Patrol 3 0 0 8 0 0 11
43 | 384 - Apr 22 | Industrial Commission 18 27 0 0 0 0 45
45 | 380 - Apr 21 | Insurance, Commissioner of 7 9 0 0 0 0 16
384 - Apr 22 8 10 0 0 0 0 18
50 | 386 - Oct 22 | North Dakota Board of Medicine 29 1 0 21 0 0 51
55.5] 380 - Apr 21 | Occupational Therapy Practice, Board of 11 1 0 0 0 0 12
60 [ 383 - Jan 22 | Pesticide Control Board 1 0 0 0 0 0 1
61 | 383 - Jan 22 [ State Board of Pharmacy 4 5 0 0 0 0 9
62 | 385 - Jul 22 | Plumbing, Board of 6 0 0 0 0 0 6
67 | 380 - Apr 21 | Public Instruction, Superintendent of 11 0 0 0 0 0 11
382 - Oct 21 7 7 0 0 0 0 14
383 - Jan 22 1 23 0 0 0 0 24
384 - Apr 22 1 14 0 0 0 0 15
67.1| 382 - Oct 21 | Education Standards and Practices Board 7 0 0 0 0 0 7
386 - Oct 22 5 0 0 0 0 0 5
69 [ 379 - Jan 21 | Public Service Commission 44 1 0 2 0 0 47
383 - Jan 22 10 1 0 0 0 0 11
386 - Oct 22 5 0 0 0 0 0 5
69.5| 386 - Oct 22 | North Dakota Racing Commission 51 1 0 3 0 0 55
70 | 385 -Jul 22 | Real Estate Commission 55 0 0 12 0 0 67
70.5| 385 - Jul 22 | Real Estate Trust Account Committee 0 0 0 5 0 0 5
71 | 384 - Apr 22 | Retirement Board 9 1 0 0 0 0 10
72 | 383 - Jan 22 | Secretary of State 3 0 0 2 0 0 5
74 | 385 - Jul 22 | Seed Commission 8 5 0 2 0 0 15
75 | 379 - Jan 21 | Department of Human Services 1 6 0 0 0 0 7
382 - Oct 21 28 0 0 5 0 0 33
383 - Jan 22 87 15 0 1 0 0 103
384 - Apr 22 12 10 0 0 0 0 22
385 - Jul 22 20 3 0 0 0 0 23
386 - Oct 22 13 0 0 0 0 0 13
75.5| 380 - Apr 21 | Social Work Examiners, Board of 7 1 0 4 0 0 12
381 -Jul 21 1 0 0 0 0 0 1
82 | 381 - Jul 21 | Board of Trustees of the Teachers' Fund 3 0 0 0 0 0 3
for Retirement
85 [ 379 - Jan 21 | University and School Lands, Board of 1 24 0 0 0 0 25
384 - Apr 22 6 11 0 7 0 0 24
87 | 384 - Apr 22 | Veterinary Medical Examiners, Board of 20 10 0 0 0 0 30
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Supplement
Title No. Agency Amend | Create [Supersede| Repeal | Special |Reserved| Total
92 [ 379 - Jan 21 | Workforce Safety and Insurance 1 0 0 0 0 0 1
383 - Jan 22 13 0 0 1 0 0 14
386 - Oct 22 | Private Investigative Security Board 6 7 0 0 0 0 13
96 | 384 - Apr 22 | Board of Clinical Laboratory Practice 2 0 0 0 0 0 2
106 | 385 - Jul 22 | Board of Athletic Trainers 9 0 0 2 0 0 11
109 | 384 - Apr 22 | Peace Officer Standards and Training 41 4 0 1 0 0 46
Board
112| 379 - Jan 21 | Integrative Health Care 3 14 0 0 0 0 17
Total 846 262 0 110 0 0 1218
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AGRICULTURE AND NATURAL RESOURCES COMMITTEE

The Agriculture and Natural Resources Committee was assigned two studies.

e Section 22 of House Bill No. 1009 (2021) directed a study of how the North Dakota Beef Commission (NDBC)
operates and selects commission members.

e House Concurrent Resolution No. 3019 (2021) directed a study of the fiscal and safety impacts of United States
Fish and Wildlife Service (FWS) easements in North Dakota on the Department of Transportation (DOT),
Department of Agriculture, and counties.

The committee was assigned the responsibility to receive six reports:

o A report from the Advisory Committee on Sustainable Agriculture (ACSA) on the status of the committee's
activities, pursuant to North Dakota Century Code Section 4.1-01-11.

¢ A biennial report from the Federal Environmental Law Impact Review Committee (FELIRC), pursuant to Section
4.1-01-21.1.

e A report from the State Board of Agricultural Research and Education (SBARE) on its annual evaluation of
research activities and expenditures, pursuant to Section 15-12.1-17(8).

o The final report from DOT regarding information collected from transportation network companies during the
biennium under Section 39-34-05, prior to its repeal.

¢ Reports from DOT, as requested, on the road train pilot program, pursuant to Section 1 of Senate Bill No. 2176
(2019).

o Areport from DOT, before August 1, 2022, on the findings and recommendations of its study and pilot projects on
the feasibility and impact of long combination vehicle operations on North Dakota roadways, pursuant to Section 1
of Senate Bill No. 2026 (2021).

Committee members were Senators Randy D. Lemm (Chairman), Michael Dwyer, Jay R. Elkin, Robert O. Fors, Oley
Larsen, Larry Luick, Janne Myrdal, Merrill Piepkorn, and Terry M. Wanzek and Representatives Mike Beltz, Mike
Brandenburg, Chuck Damschen, Dori Hauck, Dennis Johnson, Dwight Kiefert, Dave Nehring, Kathy Skroch, Paul J.
Thomas, Wayne A. Trottier, and Bill Tveit.

NORTH DAKOTA BEEF COMMISSION

Section 22 of House Bill No. 1009 (2021) directed a study of the NDBC, including the operations of the commission
and the selection of commission members.

Background

House Bill No. 1487 (2021) would have changed the state beef checkoff assessment from a mandatory assessment
of $1 for each animal sold in the state or from the state to a permissive assessment the producer could choose whether
to pay. The bill failed to pass the House. House Bill No. 1009 was introduced to provide an appropriation for defraying
the expenses of the agriculture commissioner. The enrolled version of the bill directed the Legislative Management to
study the NDBC, including the operations of the commission and the selection of commission members. Representatives
of the Independent Beef Association of North Dakota (IBAND) testified in support of the study. Testimony indicated
concerns were raised regarding the membership of the commission, the need to study the membership and operations
of the commission, and displeasure with the beef checkoff system. Testimony suggested the members of the commission
should be elected rather than appointed by the Governor, and membership on the board should be diversified to include
representatives of all agricultural organizations in the state representing livestock producers, rather than a few select
organizations. Testimony indicated diversifying the membership of the commission would be consistent with other
commodity groups in the state and surrounding states.

History of the North Dakota Beef Commission and Federal Law

The Agricultural Marketing Act of 1937 [Pub. L. 75-137; 50 Stat. 246; 7 U.S.C. 674 et seq.] authorized the United
States Secretary of Agriculture to set marketing quotas and price schedules, sign voluntary marketing agreements with
producers, and issue marketing orders to establish and maintain orderly marketing conditions and prices for agricultural
commodities in interstate commerce. The Act authorized commodity councils to regulate and market-specific
commodities, including the authority to establish a fee paid by producers to fund research and promotion of the relevant
commodity. The federal Beef Promotion and Research Act, which was included in the 1985 Farm Bill [Pub. L. 99-198;
99 Stat. 1354], mandated a national beef checkoff program. The assessment under the national program was, and still
is, $1 per head of cattle sold.
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House Bill No. 1327 (1973), also known as the Beef Promotion Act, established the NDBC to provide programs to
increase the consumption of domestic beef through advertising and local and national sales promotion and education.
The Act also was intended to support research and educational activities of the national livestock and meat board and
its beef industry council with at least 50 percent of assessments collected; support research efforts toward solving
problems, primarily health, involved in the production of North Dakota beef cattle with at least 25 percent of assessments
collected; and enhance the sale of North Dakota cattle. In 1973, the NDBC consisted of nine members appointed by the
Governor, including three beef producers, one cattle feeder, one dairy producer, one public livestock market
representative, and three representatives at-large. The terms of commission members were 3 years with a restriction
that a member could not serve more than two successive 3-year terms. The 1973 Act also required commission members
to be United States citizens and residents of the state, be engaged in the phase of the cattle industry the individuals
represented for 5 years, and derive a substantial portion of the individual's income from the cattle industry represented.

The 1973 Act was codified as Chapter 4-34. Section 4-34-04 required the three beef producer members to be
appointed by the Governor from nominations made by the North Dakota Stockmen's Association, the cattle feeder
member to be appointed from nominations made by the North Dakota Cattle Feeders Association, the dairy producer
member to be appointed from nominations by the North Dakota State Milk Producers Association, and the public
livestock market representative to be appointed from nominations by the North Dakota Livestock Auction Markets
Association and the board of governors at the West Fargo Stockyards. Section 4-34-06 required the commission to hold
at least three meetings per year. Section 4-34-08 required an assessment of 10 cents per head of cattle sold within the
state or from the state.

Current Statutory Provisions

As part of a rewrite of agriculture provisions in the Century Code, which began during the 2007-08 interim, provisions
related to the NDBC were repealed in House Bill No. 1025 (2009) and were moved into the newly created Chapter
4.1-03. In 2009, many of the statutory provisions related to the commission existed as enacted in 1973. In 2009, following
the rewrite, the nine members of the commission who represented the various interests continued to be appointed by
the Governor; however, several changes were made to the appointment process. The beef producer members still are
required to be appointed by the Governor from a list of at least two names submitted by the North Dakota Stockmen's
Association. However, the cattle feeder member is required to be appointed from a list of at least two names submitted
by the North Dakota Stockmen's Association Feeder Council. The dairy producer is required to be appointed from a list
of at least two names submitted by the Milk Producers Association of North Dakota. The public livestock market
representative is required to be appointed from a list of at least two names submitted by the North Dakota Livestock
Marketing Association but the involvement of the board of governors of the West Fargo Stockyards has been removed.
The 2009 rewrite also authorized the commission to appoint up to four nonvoting members for a term of 1 year each.
The nonvoting members can serve an unlimited number of terms. By 2009, the assessment for cattle sold within the
state or from the state increased to 50 cents per head sold or the amount set forth under federal law.

Chapter 4.1-03 provides the general provisions regarding the NDBC, including definitions. Section 4.1-03-02
addresses the membership and qualifications for membership on the NDBC. The section has not been amended since
its enactment in 2009. The section requires each commission member be a United States citizen and resident of the
state, be actively engaged in the phase of the cattle industry the member represents, be actively engaged in the
designated phase of the cattle industry for a period of 5 years, and be a participating producer apart from the
representative of the public livestock market. Section 4.1-03-03 provides the term of commission members is 3 years
with members prohibited from serving more than two consecutive terms. The section has not been amended since 2009.
Section 4.1-03-07, which requires three annual meetings, has not been amended since its enactment in 2009. The beef
checkoff assessment under Section 4.1-03-11, which was amended by House Bill No. 1238 (2015), requires a person
that sells cattle in the state or from the state to pay an assessment equal to the amount set forth under federal law and
an additional state assessment of $1 for each animal sold.

The requirement to pay an additional assessment of $1 per head sold included an expiration date clause whereby
the additional assessment becomes ineffective if the Attorney General certifies to the NDBC the amount of the
assessment due under federal law has increased beyond the amount in effect on July 31, 2015. The amount of the
assessment due under federal law in effect on July 31, 2015, was $1 per head of cattle sold, and the amount due under
federal law has not increased. Therefore, the requirement to pay an additional state assessment of $1 per head sold
remains in effect. As a result, a person that sells cattle in the state or from the state is required to pay $1 per head sold
for the federal beef checkoff assessment, and an additional $1 per head sold under the state assessment. Proceeds
from the federal checkoff are split equally between the national program and the NDBC. The entirety of the proceeds
from the state checkoff are retained by the NDBC.
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Testimony
Agriculture Commissioner
The committee received testimony from the Agriculture Commissioner regarding discussions with the North Dakota
Stockmen's Association, IBAND, North Dakota Farmers Union, and North Dakota Farm Bureau related to the member
selection process and operation of the NDBC. The Department of Agriculture facilitated a meeting for interested groups
to offer suggestions for reforming the member selection process for the NDBC.

North Dakota Beef Commission

The committee received testimony from several representatives of the NDBC. The North Dakota Beef Commission
represents all beef producers in the state and the beef checkoff exists to enhance demand for beef and beef products
through promotion, research, and educational efforts. Approximately 1.1 million head of cattle are marketed annually in
the state, which generates $2.2 million in checkoff assessment revenue, of which approximately $550,000 is remitted to
the national board as required by law. Historically, refunds have been requested on approximately 12 percent of checkoff
assessments. Unlike state checkoff funds, there is no opportunity for a refund of the federal checkoff assessment.
Producers who request a state checkoff assessment refund do not qualify for membership on the NDBC under state law.
State and federal checkoffs are assessed each time a head of cattle is sold and may be collected multiple times on a
single animal. For the 2019-20 fiscal year, the state checkoff generated $1.1 million and 913 requests for refunds were
received totaling $136,000.

Beef checkoff funds remitted to the national board are invested with contractors to promote beef and beef products
to consumers domestically and internationally, educate stakeholders regarding the benefits of beef and beef products,
and conduct research on beef and beef products at the national level. North Dakota beef checkoff funds are invested
with contractors for beef promotion, education, and research. Contractors are used to manage the state's beef research
portfolio because contractors have the needed expertise and staff to conduct the research more efficiently than NDBC
staff. The purpose of the beef checkoff is to create demand for beef and beef products through the funding of research
and promotion programs. The committee was informed the demand for beef is at an all-time high.

Representatives from the NDBC supported the current process of determining membership for the NDBC.

North Dakota Stockmen’'s Association

The committee received testimony from representatives of the North Dakota Stockmen's Association related to the
member selection process for the NDBC. Testimony indicated changing the appointment process for the NDBC from the
Governor to the Agriculture Commissioner may not result in change to the structure or board makeup of the commission.
Also, changing to an election process for board members will require decisions regarding the funding and the
organization of elections, as well as a determination of who is a qualified candidate. The North Dakota Stockmen's
Association is tasked with submitting names to the Governor for consideration for appointment to the NDBC.

The committee was informed federal law allows for a referendum to terminate or suspend the beef checkoff upon a
petition signed by 10 percent, or approximately 88,000, of the eligible producers in the country. The most recent petition
to terminate the beef checkoff did not receive the requisite signatures.

Independent Beef Association of North Dakota

The committee received testimony from representatives of IBAND. Testimony indicated concerns with the operations
and membership selection procedure of the NDBC and the beef checkoff system. The Independent Beef Association of
North Dakota did not oppose the beef checkoff but wanted to ensure state checkoff funds are invested in the promotion,
education, and research of beef through in-state programs and the expansion of existing in-state projects. Nominations are
regularly submitted by IBAND to the Governor for consideration for appointment to the at-large member seats on the NDBC.
Representatives stated no IBAND-nominated individual has been appointed to the commission. Testimony indicated IBAND
would be open to amendments to statutory provisions either to give the Agriculture Commissioner the authority to appoint
board members or to replace the appointment process with an election process to ensure the commission has a more
accurate representation of all producers in the state. The proposed changes to the NDBC included creating eight beef
districts in the state determined by the number of cattle in each district; creating an election-based process in which one
individual is elected to serve on the NDBC from each of the eight beef districts; and removing the prohibition against serving
on the NDBC if an individual has received an assessment refund in the preceding 3 years. The recommended changes
would help alleviate concerns from the IBAND members and other beef producers who feel the beef checkoff assessment,
membership selection, and appointment process of the NDBC do not adequately represent their interests.

North Dakota Farmers Union

The committee received testimony from a representative of the North Dakota Farmers Union in support of legislation
mandating the election of NDBC members because selection of members through an election gives all producers an
equal opportunity to serve on the board. An elected board, from North Dakota Farmers Union's perspective, would
encourage broader engagement across the industry.
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North Dakota CattleWomen

The committee received testimony from a representative of the North Dakota CattleWomen. The North Dakota
CattleWomen organization is an affiliate of the American National CattleWomen and an auxiliary of the North Dakota
Stockmen's Association. The organization's function is beef promotion and education. North Dakota CattleWWomen
provided continued support of the current makeup and functions of the NDBC.

Various Cattle Producers

The committee received testimony from various cattle producers from around the state. Some producers were in
favor of reforming the beef checkoff and the member selection process of the NDBC, while others were against any
further reformation.

Committee Considerations
The committee expressed mixed opinions regarding IBAND's proposal to change the member selection process of
the NDBC. The committee discussed the merits of implementing an election process, rather than an appointment
process, for members of the NDBC. The committee also discussed reforming the beef checkoff. The committee
determined IBAND's ideas regarding the selection process of the NDBC and the beef checkoff held merit, but would
need further discussion and clarification throughout the 2023 legislative session.

Conclusion
The committee makes no recommendation regarding its study of the how the NDBC operates and selects its
commission members.

IMPACTS OF UNITED STATES FISH AND WILDLIFE SERVICE EASEMENTS

House Concurrent Resolution No. 3019 (2021) directed a study of the fiscal and safety impacts of FWS easements
in North Dakota on the DOT, Department of Agriculture, and counties. The study was proposed because the FWS owns
perpetual easements in North Dakota, including easements adjacent to roadways; the FWS may impose regulatory
requirements on state agencies and political subdivisions constructing or improving roads or engaging in other projects
when the FWS deems the projects would impact its interests; the imposition of federal requirements may delay or
otherwise negatively impact the construction and improvement of roads or other projects in North Dakota; and delays
and other impacts from federal requirements may impede road improvements and repairs necessary for public safety
and increase the cost of construction to the state and political subdivisions.

Background

Legislative History

During the 2021 legislative session, representatives of the North Dakota Grain Growers Association, the North Dakota
Farm Bureau, and the North Dakota Stockmen's Association testified in support of the study of FWS easements.
Testimony expressed concerns regarding negative impacts of FWS perpetual easements on North Dakota infrastructure
and taxpayers. Testimony suggested the FWS has mismanaged both land and water under the easements relating to
highways, roads, and landowners subjected to the easements. Testimony further suggested the FWS places its interests
above the safety and financial interests of the state, and the mismanagement of the easements results in DOT, other
state agencies, and political subdivisions using their limited resources to mitigate the damage caused by the easement
mismanagement. Testimony also suggested wet conditions in past years have increased the size of many wetlands in
the state under FWS control, and poor management of those wetlands resulted in political subdivisions spending large
amounts of money on road maintenance. Finally, testimony suggested the regulations imposed by the federal
government burden political subdivisions and delay improvements to important construction projects, and the federal
government should be held accountable for its actions.

Federal Laws and Procedures

Congress established the original precursor to the FWS in 1871 and the FWS was established in 1956. The Fish and
Wildlife Service primarily is responsible for the conservation and management of fish, wildlife, and plants, and their
habitats through the implementation of federal environmental laws relating to migratory birds and endangered species.
Conservation easements are agreements for the protection of wetlands, floodplains, riparian corridors, and endangered
species habitats. Easements are rights created by an express voluntary legal agreement to allow a person to make
lawful and beneficial use of the land of another without possessing the land. Wetland easements allow the FWS to
acquire the right to maintain wetlands on described tracts of land and restrict the landowner from draining, burning, filling,
or leveling the wetlands. Easements are recorded on an abstract of title to keep a record of the history of the property.
An easement is specific to acreage purchased. As held by the United States District Court of North Dakota in
United States v. Albrecht, 364 F.Supp. 1349 (1973), an agreement granting the FWS an "...easement or right of way for
the maintenance of the land ... as a waterfowl production area in perpetuity..." is a "permanent interest" that continues
with the land even if there is a change in ownership.
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A FWS easement can be a standard conservation easement or a nonstandard conservation easement. A standard
conservation easement conveys a perpetual interest in the lands covered by the easement and provides authorities a
legal description, covenants by the landowner, rights reserved by the United States, easement management, and general
provisions. A nonstandard conservation easement is similar to a standard conservation easement except it includes a
variance allowing farming activity on all or some wetlands. Farming activities include grazing, haying, cutting, plowing,
working, and cropping when the wetlands are dry due to natural causes. The Fish and Wildlife Service follows a 16-point
process when acquiring easements, which include evaluating property proposed for easements; providing the proposed
delineated easement map to the appropriate refuge supervisor for approval; logging the approved delineation package
into FWS's land acquisition tracking system; inspecting the property; finalizing the legal description to be included in the
easement area; conducting an abstract of title search to ascertain ownership of the property; determining whether there
are judgments, liens, or unpaid taxes on the property proposed for easement; sending a formal offer letter to the
landowner with a compensation offer, maps, and legal descriptions of the proposed easement area; preparing the
easement conveyance document if an offer is accepted; obtaining the title of insurance; receiving a check for
consideration; and closing and recording the original documents with the county.

The wetland easement program is authorized by the Migratory Bird Conservation Act of 1929 [Pub. L. 70-770; 45 Stat.
1222; 16 U.S.C. 715 et seq.] and the Migratory Bird Hunting Stamp Act of 1934 [48 Stat. 452; 16 U.S.C. 718 et seq.].
Under the Migratory Bird Conservation Act, "[t]he Secretary of the Interior is authorized to purchase or rent such areas
as have been approved for purchase or rental by the commission ... and to acquire by gift or devise, for use as inviolate
sanctuaries for migratory birds, areas which he shall determine to be suitable for such purposes..." (16 U.S.C. 715d).
The Act also provides, "[n]o deed or instrument of conveyance shall be accepted by the Secretary of the Interior under
... (the Act) ... unless the state in which the area lies shall have consented by law to the acquisition by the United States
of lands in that state" (16 U.S.C. 715f). Nor shall land "be acquired with moneys from the migratory bird conservation
fund unless the acquisition thereof has been approved by the governor of the state or appropriate state agency"
(16 U.S.C. 715k-5). The North Dakota Legislative Assembly consented "to the United States acquiring, by purchase, gift,
devise, or lease, land or water in this state as the United States may deem necessary to establish migratory bird
reservations" in accordance with the required consent provision of the federal Act. The consent is codified in Section
20.1-02-18.

Under the Migratory Bird Hunting Stamp Act, the Secretary of the Interior is authorized to sell stamps and use the
migratory bird conservation fund "to acquire or defray the expense incident to the acquisition by gift, devise, lease,
purchase, or exchange of, small wetland and pothole areas, interests therein, and right-of-way to provide access thereto"
(16 U.S.C. 718d (c)). All money received for the stamps is paid into a special fund known as the migratory bird
conservation fund (16 U.S.C. 718d). The fund "shall be available for the location, ascertainment, and acquisition of
suitable areas for migratory bird refuges under the provisions of the migratory bird conservation Act..." (16 U.S.C.
718d (b)). A 1958 amendment, known as the Small Wetlands Acquisition Program, gave the Secretary of the Interior
flexibility to acquire lands or interests in land for waterfowl production areas.

The North Dakota Game and Fish Department receives federal funds for wildlife purposes under the Wildlife
Restoration Act (16 U.S.C. 669), which provides the "Secretary of the Interior is authorized to cooperate with the states,
through their respective state fish and game departments, in wildlife-restoration projects...; but no money apportioned
under this chapter to any state shall be expended therein until its legislature ... shall have assented to the provision of
this chapter and shall have passed laws for the conservation of wildlife.... The Secretary of the Interior and the state fish
and game department of each state accepting the benefits of this chapter, shall agree upon the wildlife-restoration
projects to be aided in such state under the terms of this chapter and all projects shall conform to the standards fixed by
the Secretary of the Interior." The term "wildlife-restoration project” must be construed to mean "the selection, restoration,
rehabilitation, and improvement of areas of land or water adaptable as feeding, resting, or breeding places for wildlife,
including acquisition by purchase, condemnation, lease, or gift of such areas ... as are suitable ... therefor..." (16 U.S.C.
669a). If the Secretary of the Interior finds the projects conform to standards established by the secretary and approves
the plans, "he may finance up to 75 per centum of the cost of implementing segments of those plans meeting the
purposes” of the chapter (16 U.S.C. 669e(a)(1)). The Legislative Assembly assented to the Wildlife Restoration Act in
Section 20.1-02-17.

Under the Acts previously discussed, North Dakota governors approved or consented to the acquisition of easements
by the FWS of over 1.2 million acres of wetlands for waterfowl production areas between 1961 and 1977.

In Sagsveen Waterfowl Production Areas: A State Perspective, 60 N.D.L. Rev. 659, 659-661, the author summarized
the authorization of waterfowl production areas in reviewing the historical context of the federal-state dispute over these
areas. The author noted the 1929 Migratory Bird Conservation Act authorized the acquisition of land for inviolate
migratory bird sanctuaries. Section 7 of the Act contained an unusual accommodation to the federal-state relationship--
the federal government could not acquire land unless a state consented by law. The State of North Dakota gave its
consent in 1931. The 1934 Migratory Bird Hunting Stamp Act, which provided a funding mechanism for the refuge
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acquisition program, authorized the sale of migratory bird hunting and conservation stamps (duck stamps) to generate
revenue for the newly created migratory bird conservation fund. In addition, the 1958 amendment provided the Secretary
of the Interior could acquire waterfowl production areas without the state legislative consent required in the 1929 Act.
However, Congress also recognized the tradition of state involvement should be extended to all acquisitions involving
money from the Migratory Bird Conservation Fund. The legislation, as finally enacted, states, "[n]o land shall be acquired
with moneys from the migratory bird conservation fund unless the acquisition thereof has been approved by the Governor
of the State or appropriate State agency."

Following the enactment and consent to the federal Acts by the state, issues arose concerning the duration of
easements and the areas covered by FWS easements which led to the enactment of several statutory provisions in 1977
and subsequent litigation. The terms of pre-1976 easements prohibited the draining, filling, leveling, or burning of all
wetlands located on the easement acres. The Fish and Wildlife Service estimated pre-1976 easements protected
758,645 wetland acres. However, wetland acres in pre-1976 easements were not delineated, and the actual number of
wetland acres protected by the pre-1976 easements is unclear because the tracts of land considered by the easements
totaled approximately 4.8 million acres. The easements described the entire parcel of land as subject to an easement
instead of the wetland area itself. Pre-1976 easements did not include an agreed-upon easement map showing areas
protected by the easement, but the easement summaries described the wetland acres restricted under the easement
conveyance which led to disagreements over the location and boundaries of the covered easement areas. In 1977, the
Legislative Assembly attempted to limit the duration of wetland easements with the enactment of Section 47-05-02.1.

In 2019, the United States Department of the Interior issued guidance to prioritize mapping of all pre-1976 FWS
waterfowl production area perpetual easements to help delineate the wetland easements and settle the issue of which
areas are the protected areas of the easements by using high-quality aerial images and including the acreage believed
to be protected by the easements. According to the guidance, owners who object to the location or acreage of the new
FWS easement map can appeal within 40 days of the date of receipt of the map. The Fish and Wildlife Service issued
guidance encouraging FWS personnel and landowners to work on protecting wetland easements without restricting
landowner activities on their property. The Fish and Wildlife Service also provides landowners opportunities to participate
in an administrative appeal process to resolve questions about compliance and help avoid unnecessary legal actions.

The Fish and Wildlife Service also acts upon requests for right of way for various projects, including highway
improvement projects by DOT. Formal requests for right-of-way projects regarding FWS land interests are governed by
the rules and regulations under Title 50, Code of Federal Regulations, part 29, regarding land use management for
wildlife and fisheries. If federal money is used for the road project, which includes most county road projects, additional
requirements may apply, such as compliance with Executive Order No. 11990 regarding the protection of wetlands. The
Department of Transportation also is required to comply with additional rules and regulations when undertaking road
construction projects on state highways, including Title 23, Code of Federal Regulations, part 771, regarding
environmental impacts and related procedures; Title 23, Code of Federal Regulations, part 774, regarding parks,
recreation areas, wildlife and waterfowl! refuges, and historic sites; and Title 23, Code of Federal Regulations, part 777,
regarding mitigation of impacts to wetlands and natural habitats. The Department of Transportation routinely coordinates
highway projects with the FWS, which may impact property interests held by the FWS. The property impacts may be in
the form of easements that encumber the subject property or may be in the form of fee title property owned outright by
the FWS.

State Laws and Procedures

Chapter 20.1-02 provides the statutory provisions for the Game and Fish Department. Section 20.1-02-17 was
enacted in 1973 to provide state assent to the Wildlife Restoration Act, subject to the conditions of Section 20.1-02-17.1.
Section 20.1-02-17.1, also enacted in 1973, provided the procedures and conditions for land acquisitions for wildlife and
fish restoration under the Wildlife Restoration Act. Section 20.1-02-18, enacted in 1973, gives the state's conditional
consent to the United States' acquisition of land or interests in land for migratory bird reservations, subject to
gubernatorial consent. Section 20.1-02-18.1, enacted in 1977, requires the submission of proposed federal wildlife area
acquisitions to the board of county commissioners of the county or counties where the land is located, requires an
opportunity for public comment, and requires an impact analysis before the acquisition may be approved. Section
20.1-02-18.2, enacted in 1977, allowed landowners to negotiate the terms of leases, easements, and servitudes for
wildlife production purposes. Under the section, as originally enacted, easements terminated upon the death of the
landowner or the transfer of ownership. However, the section was amended in 1985 to remove the requirement that an
easement terminates upon the death of a landowner or upon change of ownership. The section also was amended in
1985 to require the duration of an easement for a waterfowl production area acquired by the federal government and
consented to by the Governor or appropriate state agency after July 1, 1985, to be limited to 50 years. Section
20.1-02-18.3, enacted in 1981, prohibited the United States from acquiring land or interests in the state for migratory
bird reservations, and prohibited the Governor from approving acquisitions with money from the migratory bird
conservation fund until December 31, 1985, or until the date a management plan, jointly prepared by the Secretary of
the Interior and the Governor, for the land was approved by the Legislative Assembly and the Governor.

43



Chapter 47-05 provides statutory provisions relating to servitudes (easements) in the title on property. Section
47-05-02.1, enacted in 1977 to limit the duration of wetland easements, established conditions governing easements,
servitudes, and other restrictions on the use of real property and restricted easements to a duration of 99 years. The
section was amended in 1985 to limit easement durations for waterfowl production areas acquired by the federal
government, and consented to by the Governor after July 1, 1985, to 50 years. The section was amended again in 1991
to limit the duration of wetland reserve program easements acquired by the federal government under the Food,
Agriculture, Conservation, and Trade Act of 1990 after July 1, 1991, to 30 years. However, in North Dakota v. United
States, 460 U.S. 300 (1983), the United States Supreme Court found the provisions of Section 47-05-02.1 which purport
to limit wetland easements to a term of 99 years may not be applied to wetland easements acquired by the United States
under gubernatorial consents previously given. Since the FWS still was acquiring wetland easements under the consents
given in 1983, the state was not allowed to limit the duration of the pre-1976 easements. After the decision in North
Dakota v. United States, it appears the duration of wetland easements under consents given before 1976 are perpetual,
the duration of easements for waterfowl production areas consented to by the Governor or an appropriate state agency
after July 1, 1985, is 50 years, and the duration of wetlands reserve program easements acquired pursuant to the Food,
Agriculture, Conservation, and Trade Act of 1990 after July 1, 1991, is 30 years.

Section 47-05-02.1 was amended by House Bill No. 1399 (2013) to provide waterfowl production area easements
exceeding 50 years or which purport to be perpetual may be extended by negotiation between the owner of the easement
and the owner of the servient tenement. The amendment also provided waterfowl production easements exceeding
50 years or purporting to be perpetual, which are not extended by negotiation, are void. The legislative history of the bill
indicated the bill was intended to provide a method of resisting the federal government's policy of perpetual waterfowl
easements.

Procedures have been developed to assist in both the replacement of the natural or ecological impacts and the
replacement of property value impacts for the loss of property. The Department of Transportation practices avoidance
and minimization of impacts to FWS property interests while undertaking a project. The project development activities
include early and ongoing coordination in a manner that keeps both parties informed of the project, impacts, and
mitigation to occur.

According to DOT, the process of undertaking a road construction project of state highways that may impact a FWS
property interest includes numerous steps such as: surveying the field to determine where a project needs to occur;
researching necessary property titles; submitting a solicitation letter to the FWS indicating the intent to start a project
and requesting whether the FWS has an interest that will be impacted; receiving information for a contact person within
the FWS for the project; establishing a memorandum of understanding between DOT and the FWS; completing an
environmental impact statement for the project necessary to remain in compliance with federal requirements, including
identified property interests and proposed mitigation for unavoidable impacts that may include an exchange of property;
and obtaining a special use permit issued by the FWS to DOT to begin the project. According to DOT, the process of
determining where to initiate a project, planning the project, and mapping can take up to a year. Project design can take
approximately 6 months, and processing and receiving a special use permit for the project from the FWS can take up to
3 months after the project plan is in place and the permit application has been drafted. If a DOT construction project will
be located within a FWS easement area but will not impact a delineated wetland within the easement area, no mitigation
or wetland exchange process is necessary; however, the project requires a FWS special use permit to proceed.

In addition to working with the FWS, DOT is required to work with the State Engineer, local flood plain managers, the
Federal Highway Administration, and the Army Corps of Engineers when undertaking road construction projects where
wetlands are impacted. According to DOT, 41 special use permit applications for projects have been granted by the FWS
and processed since 2009, and easement exchanges were required in 31 special use permit applications.

Legal Challenges to State Law

In 1979, the United States brought an action against the state seeking declaratory judgment that the state's statutes
restricting the acquisition of land for migratory bird refuges and waterfowl production areas enacted in 1977 were
unconstitutional. In North Dakota v. United States, the United States Supreme Court ruled the consent of the Governor
required for land acquisition previously given cannot be revoked at-will by an incumbent governor. The Court further held
the state may not revoke its consent based on noncompliance with the conditions set forth in the 1977 legislation. The
Court held to the extent the 1977 legislation authorized landowners to drain wetlands that had increased in size after the
granting of the easement contrary to the terms of the easement agreement, it was hostile to federal law and interests
and could not be applied to easements under previously given gubernatorial consents. For the same reason, the statutes
limiting perpetual easements to 99 years were found to be unconstitutional as applied to wetlands to which acquisitions
by the United States had been approved previously under prior gubernatorial consent. The Court held North Dakota may
not restrict the acquisition of easements under previously given gubernatorial consents.
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In United States v. Johansen, 93 F.3d 459, 463 (8th Cir. 1996), two brothers were charged with violating the terms
of an easement agreement entered in the 1960s by draining wetlands on their property after being denied permission
by the FWS. The brothers argued only the original number of acres contracted for in the easement summaries were
covered by the agreement, not the wetland areas that expanded after a rainy season. The United States argued the
easement summaries were not a part of the official recorded easement, the recorded easements described and covered
larger tracts of land, and the easements encompassed all wetlands on an encumbered parcel. The Eighth Circuit Court
of Appeals held federal wetland easements are limited to the wetland acreage provided in the easement summaries
because the easement is limited to wetland acres only. The court of appeals based its opinion on the United States
Supreme Court decision in North Dakota v. United States and the district court decision in United States v. Vesterso,
828 F.2d 1234 (8th Cir. 1987). The court of appeals held the FWS acquired an easement and paid the landowner based
on the wetland easement acreage summary sheet. Further, the defendant must have had knowledge the parcel was
encumbered by a wetland easement, and the drained wetlands must be part of the easement summary. The court of
appeals, interpreting the Vesterso decision, also noted the United States must prove beyond a reasonable doubt that
identifiable, covered wetlands, as existing at the time of the easement's conveyance and described in the easement
summary, were damaged and the defendant knew the parcel was subject to a federal easement.

Pre-1976 waterfowl production area easements describe the entire parcel of land as subject to an easement;
however, courts have held the FWS only purchased the right to prohibit the draining, filling, and burning of wetlands on
the property when the easement was conveyed. Nonwetland areas on the property are not covered by the easements.
However, following the decision in United States v. Johansen, there still are disputes regarding the acreage covered by
FWS easements.

Testimony

Department of Agriculture

The committee received testimony from the Agriculture Commissioner, regarding FWS easements in North Dakota.
Testimony indicated concerns exist over the perpetual nature of these easements. Communication with the Department
of Interior and the FWS has occurred to delineate the wetlands and buffer zones with easements. North Dakota
landowners have struggled to implement projects that would improve their lands because many original maps differed
from the outdated or inaccurate maps the FWS was using. Additionally, through the course of the current FWS wetland
delineation process, an appeals process was implemented so landowners have a path forward if the landowner has a
reason to question the delineation.

United States Fish and Wildlife Service

The committee received testimony from a representative of the FWS, Arrowwood Wetland Management District.
Testimony indicated landowners have the right to graze, hay, plow, plant, and farm on FWS easement areas without
restriction when the areas are naturally dry. All easements acquired by the FWS are subject to valid existing rights of
way, and if a political subdivision is conducting a road construction project in an area covered by a right of way, the FWS
easement is subject to the project even if the project results in the draining or filling of a protected wetland in the right-
of-way area. The Fish and Wildlife Service only has jurisdiction when a road construction project is outside a right-of-way
area, the project is within the boundaries of an easement tract, and a protected wetland will be impacted by the project.
Road construction projects often are subject to federal requirements under Section 404 of the Clean Water Act and
Executive Order 11990 regarding the protection of wetlands. Even if a FWS easement is not impacted by a project, other
federal requirements often are applicable if the project involves federal highways and federal funding. The use of wetland
banks will help mitigate the impacts on FWS easement interests by road construction projects.

Department of Transportation

The committee received testimony from a representative of DOT. The Department of Transportation practices
avoidance and minimization of impacts to property interests encountered in the development of a project. The project
development activities include early and ongoing coordination in a manner that keeps both parties informed of the project,
impacts, and mitigation. Sometimes a highway project may impact property interests held by the FWS. The property
interests may be in the form of easements or in the form of fee title. Agreements and procedures have been developed
to efficiently address both the replacement of the natural or ecological impacts (wetland impacts), and the replacement
of property interest or land value for the loss of property. The Department of Transportation maintains banks for both
wetland and grassland impacts and property interests which allows for exchanges based on credit values. Wetland
impacts usually are mitigated in DOT developed banks at a cost of about $15,000 to $22,000 per credit. Land values are
determined by an appraisal. A memorandum of understanding between DOT and the FWS was executed in 2012 to help
facilitate mitigation and exchange of these wetland and property interest impacts. The Department of Transportation
works with the FWS to mitigate impacts to protected wetland easements when undertaking state highway road projects,
but other projects involving county or township road projects typically are addressed by the county or township.
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North Dakota Grain Growers Association

The committee received testimony from a representative of the North Dakota Grain Growers Association. Concerns
were raised regarding the impacts of FWS easements on North Dakota taxpayers and infrastructure. Almost every county
in the state is subject to and impacted by FWS wetland easements. It was suggested the Legislative Assembly enact a
moratorium on the acquisition of wetland easements by the FWS until the full impact of existing easements on
landowners, road projects, and infrastructure can be determined and resolved.

North Dakota Farm Bureau

The committee received testimony from a representative of the North Dakota Farm Bureau. Support was offered for
the elimination of perpetual wetland easements when the land is sold and the property title is transferred, and the
establishment of a buyout program for FWS easements.

Ward County Highway Department
The committee received testimony from the Ward County Highway Department. Information and data were provided
regarding the process of completing road construction projects in relation to impacted FWS easements.

Legal Professionals

The committee received testimony from an attorney at the Rinke Noonan Law Firm in St. Cloud, Minnesota.
Testimony indicated the firm has been involved in over 200 easement map appeals relating to new maps issued by the
FWS delineating wetland easement interests conveyed before 1976. The Fish and Wildlife Service creates an easement
summary sheet at the time an easement is conveyed to record payments made to landowners. Many landowners were
unaware of the easement summary sheets and did not agree to the acreage recorded on the sheets by the FWS. Courts
have limited easements to the maximum number of wetland acres listed on FWS easement summary sheets.
Landowners are concerned the FWS is claiming smaller areas of acreage as wetland areas protected by the easements
on the new maps, while not claiming larger more established bodies of water, which are clearly visible on the maps as
being protected. The United States can prosecute an individual for misdemeanor offenses or gross misdemeanor
offenses if the government believes the individual has violated the terms of an easement agreement. There is not a duty
to maintain a protected easement area, but a landowner may not impact the easement by draining, filling, or burning the
area without permission from the FWS. An easement applies to areas existing at the time the easement was conveyed
by the landowner and may not fluctuate due to increased rainfall. If an easement area increases due to rainfall after the
easement was conveyed, the landowner is allowed to drain and reduce the area to the original wetland boundary area.
A landowner has the right to drain larger bodies of water if the water area is not protected by the FWS. The Fish and
Wildlife Service likely excludes larger bodies of water from protection under the new wetland area easement maps
because larger areas are very difficult to drain. Excluding larger bodies of water allows the FWS to claim smaller areas
as being protected while allowing the larger bodies of water to exist on the property unprotected, which does not count
toward the maximum number of protected acres. If a landowner does not object to the new maps delineating the wetland
areas covered by the perpetual easements within 40 days of receiving the map, the map is considered final for FWS
enforcement purposes.

Ducks Unlimited
The committee received testimony from a representative of Ducks Unlimited. Support was offered for clear mapping of
easement areas and the establishment of an appeals process for landowners when disagreements exist with the FWS.

Landowner Rights Easement Act

The committee received an update on HR 7021, which is commonly referred to as the Landowner Rights Easement
Act. The Act was introduced in the United States House of Representatives on March 9, 2022. The Act prohibits the
Department of the Interior from entering a conservation easement with a term of more than 50 years. The Act sets forth
requirements for the renegotiation of a conservation easement at the request of an owner of land subject to a
conservation easement that has been in effect for longer than 50 years or was put into effect before 1977 without the
creation of an official corresponding map. The Act requires the Department of the Interior to notify such an owner of the
owner's right to submit a request for renegotiation of the conservation easement.

Committee Considerations
The committee expressed opposition to how FWS easements operate in North Dakota. However, because FWS
easements are governed by federal law, the committee acknowledged the state's options for reform are limited. Several
committee members expressed support for the federal Landowner Rights Easement Act and believe the Act would solve
several of the issues raised in committee deliberation. A resolution to Congress urging the passage of the Act was
discussed. However, no committee members moved for the creation of a resolution.

Conclusion

The committee makes no recommendation regarding its study of the fiscal and safety impacts of FWS easements in
North Dakota on the DOT, Department of Agriculture, and counties.
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ADVISORY COMMITTEE ON SUSTAINABLE AGRICULTURE REPORT

The committee received a report, pursuant to Section 4.1-01-11, from the ACSA on the status of the committee's
activities. The report indicated most members of the ACSA are appointed by the Agriculture Commissioner. The
committee members include the chairpersons of the House and Senate Agriculture Committees; the Commissioner of
Commerce; agriculture producers; agriculture industry representatives and marketers; as well as a member of the
minority party appointed by the Legislative Management Chairman if both houses of the Legislative Assembly are
controlled by the same party. The committee is directed to examine the sustainability of various conventional farming
practices and modern technology-based production practices; to examine the efficiency of various production practices,
including those that promote efficiency, human health, and economic opportunity; to advise the Agriculture
Commissioner on sustainable certification program marketing and packaging; and to consider existing standards of
international private sector certifying groups to assess whether such standards may be applicable to a potential
certification program in this state.

The Advisory Committee on Sustainable Agriculture met in 2009 and 2010. The committee determined the word
"sustainability," as referenced in Section 4.1-01-11, would need to be defined and a certification program would not be
beneficial to most North Dakota producers. Specifically, the program only would benefit a small number of producers
and likely would be cost-prohibitive to state producers. Accordingly, the implementation of a sustainable certification
program was not recommended by the ACSA.

During the 2021 legislative session, Section 4.1-01-11 was amended to change the Agriculture Commissioner's duty
to appoint an advisory committee from a mandatory duty to a permissive power. This modification provided flexibility for
the ACSA to convene and meet at any time in the future. The report indicated the flexibility to continue to appoint the
ACSA still may be beneficial, but the committee is not currently necessary due to a lack of participation.

Committee Considerations
A committee member presented a bill draft to repeal Section 4.1-01-11, regarding the ACSA. The committee was
informed the ACSA has not met since 2010 and is no longer necessary.

Recommendation
The committee recommends a bill draft [23.0015.01000] to repeal the ACSA.

FEDERAL ENVIRONMENTAL LAW IMPACT REVIEW COMMITTEE REPORT

The committee received a biennial report, pursuant to Section 4.1-01-21.1(8), from the FELIRC. The report indicated
FELIRC was created by the 64" Legislative Assembly with the directive to review federal environmental legislation and
regulations that are or could be unnecessarily detrimental to the agricultural and energy sectors. The majority of FELIRC
funding continues to be used for litigation surrounding the Waters of the United States (WOTUS) ruling. The Federal
Environmental Law Impact Review Committee also has proactively funded studies on threatened and endangered
species and habitat to gather sound, scientific data before a species is listed as endangered. Of significant note, the
preliminary findings from the study on bats has been used in early stages of species and habitat assessments being
undertaken by the FWS.

The Federal Environmental Law Impact Review Committee was expanded during the 66™ Legislative Assembly to
include a new directive with the Environmental Impact Mitigation Fund (EIMF). The committee membership was
increased and charged with the responsibility of aiding landowners with the mitigation of agricultural land impacted by
development. The Environmental Impact Mitigation Fund has a continuing appropriation that is separate from the fund
for FELIRC. The Environmental Impact Mitigation Fund is triggered if there is a deposit made by a company to assist
with mitigation efforts. The 67" Legislative Assembly split the mitigation fund deposits between the EIMF and the FELIRC
fund. The Environmental Impact Mitigation Fund may be used for consultation with environmental scientists or engineers
for relevant services to implement mitigation impacts to agricultural operations where no consideration was given before.

The Chairman of FELIRC is the Agriculture Commissioner. The membership of FELIRC includes the Governor; the
House and Senate Majority Leaders; a member of the minority party; representatives from the six different private
agriculture groups; the Chairman of the Public Service Commission; the State Engineer; the Director of the Game and
Fish Department; the Director of the Department of Transportation; the Director of the Department of Environmental
Quality; representatives from both an investor-owned utility company and the North Dakota Rural Electric Cooperatives
Association; and two representatives from the energy community. Over the past 5 years, over $8 million have been
appropriated to the FELIRC fund. In that time, FELIRC has had total expenditures and future obligations of approximately
$2.5 million. Of that amount, approximately $1.5 million has been expended for litigation expenses relating to federal
WOTUS regulations. Another $800,000 have been provided to the North Dakota State University (NDSU) to fund
endangered species studies. Currently, the FELIRC has approximately $5.65 million in uncommitted funds. The report
indicated the current federal administration is attempting to redefine WOTUS and continues to move ahead with a federal
rule-making process in an attempt to dramatically increase federal jurisdiction over all state lands and state waters. If
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the Environmental Protection Agency and Army Corps of Engineers enact such a federal administrative rule, existing
available FELIRC funds will be necessary to pay for further litigation.

STATE BOARD OF AGRICULTURAL RESEARCH AND EDUCATION REPORT

The committee received a report, pursuant to Section 15-12.1-17(8), from SBARE regarding its annual evaluation of
research and extension activities and expenditures. The report indicated the State Board of Agricultural Research was
established by the Legislative Assembly in 1997. The board was responsible for budgeting and policymaking associated
with the supervision of the North Dakota Agricultural Experiment Station. The law was amended in 1999 to include
responsibility for the NDSU Extension Service and the board's name was changed to SBARE. The duties and functions
of SBARE are outlined in Section 15-12.1-17. As required by Section 15-12.1-17, SBARE develops a biennial budget
request by receiving information from stakeholders. Beginning in November 2021, SBARE received over 90 messages
from stakeholder groups, citizens, and other interested parties sharing thoughts and concerns about agricultural research
and extension efforts in the state. The prioritization process includes evaluating, ranking, and prioritizing stakeholder
input. Final rankings are organized into three categories: Agricultural Experiment Station programmatic needs; NDSU
Extension programmatic needs; and capital improvement projects. The State Board of Agricultural Research and
Education will publish the findings of the prioritization process in March 2023.

DEPARTMENT OF TRANSPORTATION - NETWORK COMPANIES REPORT

Prior to its repeal in August 2021, Section 39-34-05 required transportation network companies to report information
from the prior 6 months to DOT on June 15 and December 15 of each year. In addition, the section required DOT to
report the information collected each biennium to the Legislative Management. The committee received the biennial
report from DOT of data received before Section 39-34-05 was repealed. The report indicated between June 1, 2020,
and November 30, 2020, Uber operated in all political subdivisions throughout the state, while Lyft operated only in
Alexander, Belfield, Bismarck, Burlington, Casselton, Coleharbor, Dickinson, Emerado, Fargo, Glen Ullin, Glenburn,
Grand Forks, Grand Forks Air Force Base, Gwinner, Harding, Harwood, Hebron, Horace, Larimore, Mandan, Manvel,
Mapleton, Maxbass, Menoken, Minot, Minot Air Force Base, Mott, New Leipzig, New Salem, Oxbow, Pick City, Portal,
Ross, South Heart, St. Michael, Stanley, Surrey, Taylor, Thompson, Tioga, Trenton, Valley City, Warren, Watford City,
West Fargo, Williston, and Wilton. Three accidents were reported to Uber during the passenger onboard stage. Four
accidents were reported to Lyft during the passenger onboard stage. The number and types of traffic violations and any
other violations reported to Uber during the passenger onboard stage included one count of physical altercation and
three counts of inappropriate driver conduct. The number and types of traffic violations and any other violations reported
to Lyft during the passenger onboard stage included 15 traffic violations and no other violations.

DEPARTMENT OF TRANSPORTATION
ROAD TRAINS AND LONG COMBINATION VEHICLES REPORT

On or before August 1, 2022, DOT was required to present the findings and recommendations of its study, mandated
by Section 1 of Senate Bill No. 2026 (2021), on pilot projects on the feasibility and impact of long combination vehicle
operations on North Dakota roadways. The Department of Transportation also was required to report, as requested, on
the road train pilot program.

The committee received a verbal and a written report relating to the road train and long combination vehicle pilot
project. Several representatives of DOT and the Upper Great Plains Transportation Institute discussed the pilot project.
State and county highways were approved for use in the pilot program. Congress was not willing to allow long
combination vehicles on the federal interstate highway system. Stakeholders indicated they were not interested in
participating in a long combination vehicle pilot program unless they had access to the national network. Due to the
absence of participating trucking firms, a pilot long combination vehicle study was not completed. The current regulatory
framework was discussed, noting variations between North Dakota and surrounding states and provinces in addition to
the overarching federal regulations on the national network. The federal regulations on the national network restricting
the potential routes in the state were cited as a limiting factor for participation in the pilot study. If Congressional action
were to alter existing truck size and weight regulations on the national network, a pilot study could proceed with a greater
likelihood of participation from the trucking industry. Throughout the planning and advisory committee meeting process,
interest in a double 53-foot trailer configuration was expressed on multiple occasions. This configuration is legal on
limited routes in Manitoba and Saskatchewan, and it is assumed the configuration would result in cost savings for
shipping companies. Specific impacts to highways and bridges are unknown because of a lack of detailed information
on axle spacing and weights. The Department of Transportation is considering options to allow double 53-foot trailers
on the national network. Department of Transportation representatives are attempting to work with the Secretary of
Transportation, Pete Buttigieg, and North Dakota's federal delegation to include the national highway system in future
pilot projects.
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BUDGET SECTION

The Legislative Management's Budget Section is established in North Dakota Century Code Section 54-35-02.9. The
section provides the Budget Section consists of the Majority and Minority Leaders of the House and Senate, the Assistant
Majority and Minority Leaders of the House and Senate, the Speaker of the House, and the members of the House and
Senate Appropriations Committees. The Legislative Management is to designate the Chairman of the Budget Section
and the Chairman is to call quarterly meetings.

Section 54-35-02.9 provides the Legislative Assembly, by law, may provide for the Budget Section to approve specific
actions, projects, and transfers. When evaluating state agency requests, the Budget Section is to consider criteria
applicable to the request, including whether:

1. The request is for a specific purpose;

2. The request is for a specific amount of funds and for a specific time frame, not to continue beyond the end of the
current biennium;

The request conforms with legislative intent;

The request is consistent with related statutory provisions;

The request supports state priorities;

The request improves state efficiencies and promotes effective state government;

If the request is for a new program, the program does not extend beyond the current biennium; and

® N o o MW

The request addresses a state emergency.

Budget Section members were Representatives Don Vigesaa (Chairman), Bert Anderson, Larry Bellew, Tracy Boe,
Joshua A. Boschee, Mike Brandenburg, Jeff Delzer, Michael Howe, Keith Kempenich, Kim Koppelman, Gary Kreidt,
Scott Louser, Bob Martinson, Lisa Meier, Alisa Mitskog, Corey Mock, David Monson, Mike Nathe, Jon O. Nelson, Chet
Pollert, Mark Sanford, Mike Schatz, Jim Schmidt, Randy A. Schobinger, and Michelle Strinden and Senators Brad
Bekkedahl, Kyle Davison, Dick Dever, Robert Erbele, Joan Heckaman, Kathy Hogan, David Hogue, Ray Holmberg, Jerry
Klein, Karen K. Krebsbach, Tim Mathern, Erin Oban, Dave Oehlke, Nicole Poolman, David S. Rust, Ronald Sorvaag,
Terry M. Wanzek, Rich Wardner

Senator Oban resigned on March 27, 2022, and Senator Holmberg resigned on June 1, 2022. Senator Kathy Hogan
became a member of the Budget Section on March 29, 2022.

The following duties assigned to the Budget Section by law or by Legislative Management directive were acted on or
reports were received during the 2021-22 interim:

1. Annual report from the North Dakota State University (NDSU) Extension Service (Section 11-38-12) - This
section requires, within the duties of the NDSU Extension Service, an annual report to be provided to the Budget
Section regarding any adjustments or increases of full-time equivalent (FTE) positions.

2. Department of Trust Lands investment performance (Section 15-02-08.1) - This section requires the
Department of Trust Lands to provide annual reports to the Budget Section regarding the investment
performance of funds under its control.

3. Higher education campus improvements and building maintenance (Section 15-10-12.1) - This section
requires the approval of the Budget Section or the Legislative Assembly for campus improvements and building
maintenance of more than $700,000 on land under the control of the State Board of Higher Education (SBHE)
which are financed by donations, gifts, grants, and bequests. Budget Section approval may be provided only
when the Legislative Assembly is not in session, excluding the 6 months prior to a regular legislative session
and the 3 months following the close of a regular session. The Budget Section approval must include a specific
dollar limit for each campus improvement or maintenance project. If a request is to be considered by the Budget
Section, the Legislative Council must notify each member of the Legislative Assembly and allow any member to
present testimony to the Budget Section regarding the request. Campus improvements and building
maintenance of $700,000 or less and the sale of real property received by gift or bequest may be authorized by
the board. Any new building or an addition to an existing building with a cost of more than $700,000 requires
approval by the Legislative Assembly.

4. Sources of funds received for construction projects of entities under the control of SBHE (Section
15-10-12.3) - This section requires each institution under the control of SBHE undertaking a capital construction
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

project approved by the Legislative Assembly and for which local funds are to be used to present a biennial
report to the Budget Section detailing the source of all funds used in the project.

SBHE's semiannual project variance reports (Section 15-10-47) - This section requires the Office of
Management and Budget (OMB) to provide to the Budget Section upon request information relating to SBHE's
semiannual project variance reports regarding construction projects valued at more than $250,000.

Annual report from the NDSU Main Research Center (Section 15-12.1-05) - This section requires, within the
duties of the NDSU Main Research Center, an annual report to be provided to the Budget Section regarding any
adjustments or increases of FTE positions.

Status of the State Board of Agricultural Research and Education (SBARE) (Section 15-12.1-17(10)) - This
section requires, within the duties of SBARE, a status report to be provided to the Budget Section.

State Fire Marshal report on fire departments funding (Section 18-04-02) - This section provides the Budget
Section receive a biennial report from the State Fire Marshal summarizing the expenditures by certified city fire
departments, certified rural fire departments, and certified fire protection districts of funds received under Section
18-04-05 and the information on committed and uncommitted reserve fund balances of these entities.

Legacy and Budget Stabilization Fund Advisory Board semiannual reports (Section 21-10-11) - This
section requires the Legacy and Budget Stabilization Fund Advisory Board to provide at least semiannual reports
to the Budget Section regarding asset allocation and investment policies developed for the legacy and budget
stabilization funds as well as recommendations presented to the State Investment Board regarding investment
of funds in the legacy and budget stabilization funds.

North Dakota National Guard service member, veteran, family, and survivor support program (Section
37-03-18) - This section requires the Adjutant General to provide annual reports to the Budget Section regarding
the income and expenditures made from the North Dakota National Guard service member, veteran family, and
survivor support program and requires Budget Section approval for any expenditures from the fund that exceed
$500,000.

State disaster relief fund expenditures (Section 37-17.1-27) - This section requires an agency to report to the
Appropriations Committees of the Legislative Assembly or to the Budget Section on the purpose and payee of
any expenditure from the state disaster relief fund.

Abandoned oil and gas well plugging and site reclamation fund (Section 38-08-04.5) - This section requires
the Industrial Commission to report to the Budget Section on the status of the abandoned oil and gas well
plugging and site reclamation fund and related information.

Annual audits of renaissance fund organizations (Section 40-63-07(9)) - This section requires the
Department of Commerce Division of Community Services to provide annual reports to the Budget Section on
the results of audits of renaissance fund organizations.

Report identifying every state agency that has not submitted a claim for property belonging to that
agency (Section 47-30.1-24.1) - This section requires the Commissioner of the Board of University and School
Lands to present a report to the Budget Section identifying every state agency that has not submitted a claim for
unclaimed property belonging to that agency within 1 year of receipt of the certified mail notification.

Relinquishment of agency rights to recover property (Section 47-30.1-24.1) - This section provides each
state agency that does not submit a claim for unclaimed property belonging to that agency within 1 year of receipt
of the certified mail notification relinquishes its right to recover the property upon approval of the Budget Section.

Change or expansion of state building construction projects (Section 48-01.2-25) - This section provides a
state agency or institution may not significantly change or expand a building construction project approved by
the Legislative Assembly unless the change, expansion, or additional expenditure is approved by the Legislative
Assembly or the Budget Section if the Legislative Assembly is not in session, excluding the 6 months prior to a
regular legislative session and the 3 months following the close of a regular session.

Job insurance trust fund (Section 52-02-17) - This section requires Job Service North Dakota report to the
Legislative Council before March 1 of each year the actual job insurance trust fund balance and the targeted
modified average high-cost multiplier, as of December 31 of the previous year, and a projected trust fund balance
for the next 3 years.

Warrants and checks outstanding for more than 90 days and less than 3 years (Section 54-11-01) - This
section requires the State Treasurer to report to the Budget Section, within 90 days of the beginning of each
fiscal year, all warrants and checks outstanding for more than 90 days and less than 3 years.

Irregularities in the fiscal practices of the state (Section 54-14-03.1) - This section requires OMB to submit
a written report to the Budget Section documenting:
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21.
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24.
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27.
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Any irregularities in the fiscal practices of the state;

o

Areas where more uniform and improved fiscal procedures are desirable;
Any expenditures or governmental activities contrary to law or legislative intent; and

d. The use of state funds to provide bonuses, cash incentive awards, or temporary salary adjustments for state
employees.

Transfers exceeding $50,000 (Section 54-16-04(2)) - This section provides, subject to Budget Section
approval, the Emergency Commission may authorize a transfer of more than $50,000 from one fund or line item
to another. Budget Section approval is not required if the transfer is necessary to comply with a court order, to
avoid an imminent threat to the safety of people or property due to a natural disaster or war crisis, or to avoid an
imminent financial loss to the state.

Acceptance and expenditure of federal funds of more than $50,000 which were not appropriated (Section
54-16-04.1)

a. Acceptance of federal funds - This section requires Budget Section approval for any Emergency Commission
action authorizing a state officer to accept more than $50,000 of federal funds which were not appropriated,
and the Legislative Assembly has not indicated intent to reject the money. Budget Section approval is not
required if the acceptance is necessary to avoid an imminent threat to the safety of people or property due
to a natural disaster or war crisis or to avoid an imminent financial loss to the state.

b. Expenditure of federal funds - This section requires Budget Section approval for any Emergency Commission
action authorizing a state officer to spend more than $50,000 of federal funds which were not appropriated,
and the Legislative Assembly has not indicated intent to reject the money. The Budget Section may amend
any request that exceeds $3 million and the amended request is deemed approved by the Emergency
Commission. The total amount of requests that may be approved during a biennium under this section,
excluding Federal Highway Administration emergency relief and federal disaster and emergency recovery
funding, may not exceed $50 million.

Acceptance and expenditure of other funds of more than $50,000 which were not appropriated
(Section 54-16-04.2)

a. Acceptance of other funds - This section requires Budget Section approval for any Emergency Commission
action authorizing a state officer to accept more than $50,000 from gifts, grants, donations, or other sources
which were not appropriated, and the Legislative Assembly has not indicated intent to reject the money or
programs. Budget Section approval is not required if the acceptance is necessary to avoid an imminent threat
to the safety of people or property due to a natural disaster or war crisis or to avoid an imminent financial
loss to the state.

b. Expenditure of other funds - This section requires Budget Section approval for any Emergency Commission
action authorizing a state officer to spend more than $50,000 from gifts, grants, donations, or other sources
which were not appropriated, and the Legislative Assembly has not indicated intent to reject the money or
programs. The Budget Section may amend any request that exceeds $3 million and the amended request is
deemed approved by the Emergency Commission. The total amount of requests that may be approved during
a biennium under this section may not exceed $20 million.

Consider authorization of additional FTE positions (Section 54-16-04.3) - This section provides, on the
advice of OMB and the recommendation of the Emergency Commission, the Budget Section may approve the
employment by a state officer of FTE positions in addition to those authorized by the Legislative Assembly.

Housing incentive fund (Section 54-17-40) - This section requires the Housing Finance Agency to provide a
report at least once each biennium to the Budget Section regarding the activities of the housing incentive fund.

North Dakota Outdoor Heritage Advisory Board (Section 54-17.8-07) - This section provides the Budget
Section receive a report from the North Dakota Outdoor Heritage Advisory Board on a biennial basis regarding
the activities of the board.

Department of Corrections and Rehabilitation (DOCR) annual report on the department's prison
population management plan (Section 54-23.3-11) - This section requires DOCR to provide an annual report
to the Budget Section regarding the department's prison population management plan and inmate admissions
and the number of inmates the department has not admitted after sentencing.

Reports from state agencies that applied for federal grants estimated to be $25,000 or more
(Section 54-27-27) - This section requires OMB to present at each meeting of the Budget Section reports
received from state agencies other than entities under the control of SBHE which have applied for federal grants
estimated to be $25,000 or more.
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28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

Consider specific criteria for actions, projects, and transfers (Section 54-35-02.9) - This section requires
the Budget Section to review specific criteria when considering an item before the Budget Section.

Tobacco settlement funds (Section 54-44-04(23)) - This section requires the Director of OMB to report to the
Budget Section on the status of tobacco settlement funds and related information.

Form of budget data (Section 54-44.1-07) - This section requires the Director of the Budget to prepare budget
data in the form prescribed by the Legislative Council and to present it to the Legislative Assembly at a time and
place set by the Legislative Council. Drafts of proposed general and special appropriations Acts embodying the
budget data and recommendations of the Governor for appropriations for the next biennium and drafts of such
revenues and other Acts recommended by the Governor for putting into effect the proposed financial plan must
be submitted to the Legislative Council within 7 days after the day of adjournment of the organizational session.

Three Affiliated Tribes of the Fort Berthold Reservation investment of oil and gas tax receipts (Section
57-51.2-02) - This section provides the Budget Section receive a report from the Three Affiliated Tribes annually
regarding investment of oil and gas tax receipts in essential infrastructure and fees, expenses, and charges the
tribe imposes on the oil industry.

Federal funds report - Receive a report from the Legislative Council staff in the fall of 2022 on the status of the
state's federal funds receipts for the current biennium and estimated federal funds receipts for the subsequent
biennium.

Agriculture research and related entities FTE positions (Section 8 of Senate Bill No. 2020 (2021)) - This
bill requires SBHE to report to the Budget Section annually regarding any adjustments made to the number of
FTE positions authorized for the NDSU Extension Service, Northern Crops Institute, Upper Great Plains
Transportation Institute, Main Research Center, branch research centers, and Agronomy Seed Farm.

Report from the Governor on federal and other funds received (Section 3 of House Bill No. 1001 (2021)) -
This section requires the Governor's office to provide a report to the Budget Section regarding the source,
amount, and purpose of any additional income from other funds received from a source that exceeds $150,000.

Report regarding any transfers between line items in excess of $50,000 (Section 8 of House Bill No. 1012
(2021)) - This section requires Department of Human Services (DHS) to report to the Budget Section after
June 30, 2022, on any transfers in excess of $50,000 made during the 2021-23 biennium between line items
within subdivisions 1, 2, and 3 of House Bill No. 1012.

Report regarding any transfers between line items in excess of $50,000 (Section 9 of House Bill No. 1012
(2021)) - This section requires DHS to report to the Budget Section after June 30, 2022, on any transfers in
excess of $50,000 made during the 2021-23 biennium from line items within subdivisions 1, 2, and 3 to line items
in subdivision 4 of House Bill No. 1012.

Substance use disorder program (Section 62 of House Bill No. 1012 (2021)) - This section requires DHS to
provide quarterly reports to the Budget Section regarding the status of the substance use disorder voucher
treatment program.

General fund transfers to highway fund (Section 13 of House Bill No. 1015 (2021)) - This section requires
the Department of Transportation to provide quarterly reports regarding the use of funds transferred from the
general fund to the highway fund as authorized in the section.

Main Research Center capital project priority (Section 11 of Senate Bill No. 2020 (2021)) - This section
requires the Director of the NDSU Main Research Center to report to the Legislative Management regarding
priority capital projects and other expenses that may be eligible for funding from the federal State Fiscal Recovery
Fund allocated to the state under the federal American Rescue Plan Act of 2021.

Intermodal facility grant certification (Section 1 of Senate Bill No. 2245 (2021)) - This section requires OMB
to certify that funding appropriated from the federal Coronavirus Capital Projects Fund may be used for an
intermodal facility grant before providing the grant.

Federal Coronavirus Capital Projects Fund (various bills) - These bills require OMB to consult with the
Budget Section to determine if capital projects comply with guidelines regarding the use of federal coronavirus
capital projects funds.

The following duties assigned to the Budget Section by law or by Legislative Management directive are scheduled to
be addressed by the Budget Section at its December 2022 meeting:

1.

Report on specified commodities and services exempted from the procurement requirements of Section
54-44.4-02.2 - This section requires the Director of OMB to report to the Budget Section in December of even-
numbered years on specified commodities and services exempted by written directive of the Director from the
procurement requirements of Chapter 54-44 4.
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2.

Review and report on budget data (Legislative Management directive) - Pursuant to Legislative
Management directive, the Budget Section is to review and report on the budget data prepared by the Director
of the Budget and presented to the Legislative Assembly during the legislative organizational session.

The following duties assigned to the Budget Section by law or by Legislative Management directive did not require
action by the Budget Section during the 2021-22 interim:

1.

10.

11.

12.

Bank of North Dakota loans (Section 6-09-15.1) - This section requires OMB to provide a report to the Budget
Section regarding any loans obtained from the Bank of North Dakota when the balance in the state general fund
is insufficient to meet legislative appropriations. The total principal of any loans may not exceed $50 million.

Investment in real property by the Board of University and School Lands (Section 15-03-04) - This section
provides Budget Section approval is required prior to the Board of University and School Lands purchasing, as
sole owner, commercial or residential real property in North Dakota.

Game and Fish Department land acquisitions (Section 20.1-02-05.1) - This section requires Budget Section
approval for Game and Fish Department land acquisitions of more than 10 acres or $10,000.

Reduction of the game and fish fund balance below $15 million (Section 20.1-02-16.1) - This section
provides the Game and Fish Department can spend money in the game and fish fund within the limits of
legislative appropriations; only to the extent the balance of the fund is not reduced below $15 million, unless
otherwise authorized by the Budget Section.

Provision of contract services by the Life Skills and Transition Center (Section 25-04-02.2) - This section
provides, subject to Budget Section approval, the Life Skills and Transition Center may provide services under
contract with a governmental or nongovernmental person.

Waiver of exemption of special assessments levied for flood control purposes on state property (Section
40-23-22.1) - This section provides state property in a city is exempt from special assessments levied for flood
control purposes unless the governing body of the city requests waiver of the exemption and the exemption is
completely or partially waived by the Budget Section. The exemption does not apply to any privately owned
structure, fixture, or improvement located on state-owned land if the structure, fixture, or improvement is used
for commercial purposes unless the structure, fixture, or improvement is primarily used for athletic or educational
purposes at a state institution of higher education.

Termination of food stamp program (Section 50-06-05.1(16)) - This section provides, subject to Budget
Section approval, DHS may terminate the food stamp program if the rate of federal financial participation in
administrative costs is decreased or if the state or counties become financially responsible for the coupon bonus
payments.

Termination of energy assistance program (Section 50-06-05.1(18)) - This section provides, subject to
Budget Section approval, DHS may terminate the energy assistance program if the rate of federal financial
participation in administrative costs is decreased or if the state or counties become financially responsible for
the energy assistance program payments.

Purchase or lease of aircraft by a state agency or entity of state government (Section 54-06-37) - This
section requires Budget Section approval for a state agency or other entity of state government to purchase or
lease an aircraft without specific authorization from the Legislative Assembly. This section does not apply to
aircraft purchased or leased by the Adjutant General's office or the University of North Dakota School of Aviation.

Transfers resulting in program elimination (Section 54-16-04(1)) - This section provides, subject to Budget
Section approval, the Emergency Commission may authorize a transfer which would eliminate or make
impossible the accomplishment of a program or objective for which funding was provided by the Legislative
Assembly.

Acceptance of federal funds for a specific purpose or program which were not appropriated (Section
54-16-04.1(4)) - This section provides, upon approval by the Emergency Commission and Budget Section, the
state may accept any federal funds made available to the state which are not for a specific purpose or program
and which are not required to be spent prior to the next regular legislative session for deposit into a special fund
until the Legislative Assembly appropriates the funds.

Transfers of spending authority from the state contingencies appropriation exceeding $50,000
(Section 54-16-09) - This section provides, subject to Budget Section approval, the Emergency Commission
may authorize a transfer of more than $50,000 from the state contingencies line item to the appropriate line item
in the appropriation of the state officer who requested the transfer. Budget Section approval is not required if the
transfer is necessary to avoid an imminent threat to the safety of people or property due to a natural disaster or
war crisis or to avoid an imminent financial loss to the state.
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13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

Report from the Industrial Commission on revenue impacts in excess of $20 million (Section 54-17-42) -
This section requires if any order, regulation, or policy of the Industrial Commission necessary to implement the
provisions of Chapter 38-08 has an estimated fiscal effect on the state in excess of $20 million in a biennium,
the Industrial Commission will provide a report to the Budget Section regarding the fiscal impact on state
revenues and expenditures, including any effect on the funds of the Industrial Commission.

Capital improvements preliminary planning revolving fund (Section 54-27-22) - This section provides before
any funds can be distributed from the preliminary planning revolving fund to a state agency, institution, or
department, the Budget Section must approve the request.

Cashflow financing (Section 54-27-23) - This section provides to meet the cashflow needs of the state, OMB
may borrow, subject to Emergency Commission approval, from special funds on deposit in the state treasury.
However, the proceeds of any such indebtedness cannot be used to offset projected deficits in state finances
unless first approved by the Budget Section. Additional cashflow financing, subject to certain limitations, must
be approved by the Budget Section.

Budget stabilization fund (Section 54-27.2-03) - This section provides any transfers from the budget
stabilization fund must be reported to the Budget Section.

Purchases of "put" options (Section 54-44-16) - This section requires OMB to report any purchases of "put"
options to the Budget Section.

Objection to budget allotments or expenditures (Section 54-44.1-12.1) - This section allows the Budget
Section to object to a budget allotment, an expenditure, or the failure to make an allotment or expenditure if such
action is contrary to legislative intent.

Budget reduction due to initiative or referendum action (Section 54-44.1-13.1) - This section provides,
subject to Budget Section approval, the Director of the Budget may reduce state agency budgets by a percentage
sufficient to cover estimated revenue reductions caused by initiative or referendum action.

Requests by the Information Technology Department (ITD) to finance the purchase of software,
equipment, or implementation of services (Section 54-59-05(4)) - This section requires ITD to receive Budget
Section or Legislative Assembly approval before executing any proposed agreement to finance the purchase of
software, equipment, or implementation of services in excess of $1 million. The department may finance the
purchase of software, equipment, or implementation of services only to the extent the purchase amount does
not exceed 7.5 percent of the amount appropriated to the department during that biennium.

Extraterritorial workers' compensation insurance (Section 65-08.1-02) - This section authorizes Workforce
Safety and Insurance to establish, subject to Budget Section approval, a casualty insurance organization to
provide extraterritorial workers' compensation insurance.

Federal block grant hearings (Senate Concurrent Resolution No. 4001 (2021)) - This resolution authorizes
the Budget Section, through September 30, 2023, to hold any required legislative hearings for federal block
grants.

State Water Commission expenditure of additional amounts that become available in the resources trust
fund in excess of the 2021-23 biennium appropriation (Section 3 of House Bill No. 1020 (2021)) - This bill
requires Budget Section approval for State Water Commission expenditure of funds that become available in the
resources trust fund in excess of 2021-23 biennium appropriations.

State parks gift fund approval (Section 55-08-07.2) - This section requires the Parks and Recreation
Department to obtain Emergency Commission and Budget Section approval for any expenditure from the state
parks gift fund in excess of $50,000 if the funding is not designated for a specific purpose.

OFFICE OF MANAGEMENT AND BUDGET
2019-21 Biennium General Fund Revenues and Expenditures

The Budget Section received the following report from OMB on the final status of the general fund for the 2019-21

biennium:
Unobligated general fund balance - July 1, 2019 $65,000,000
Balance obligated for authorized carryover from the 2017-19 biennium 128,664,231
Total beginning general fund balance - July 1, 2019 $193,664,231
Add
General fund collections 5,751,904,322
Total estimated revenues available $5,945,568,553
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Less
Legislative appropriations - One-time
Legislative appropriations - Ongoing
Authorized carryover from previous biennium
Supplemental and deficiency appropriations
Unspent authority
Other adjustments

Total appropriations

Estimated ending general fund balance - June 30, 2021 - Before transfers and
adjustments
Transfer to budget stabilization fund'

Other adjustments
Ending general fund balance - June 30, 2021

balance at the end of the 2019-21 biennium.

($48,639,068)
(4,794,924,098)
(128,664,231)
(123,140,000)
337,679,612
2,091

(4,757,685,694)

$1,187,882,859

0
(65,529,514)

$1,122,353,345

'Pursuant to Chapter 54-27.2, any end-of-biennium balance in excess of $65 million must be transferred to the budget stabilization
fund, up to a maximum of 15 percent of general fund appropriations. The budget stabilization fund is estimated to be at the maximum

2019-21 Biennium General Fund Turnback
The Budget Section received a report from OMB on the 2019-21 biennium agency unspent general fund appropriation
amounts (turnback). Unspent 2019-21 biennium general fund appropriation authority totaled approximately

$337.7 million. Major unspent general fund appropriations include:

The Department of Public Instruction (DPI) had turnback of $61.2 million, which was a result of reduced state

school aid spending due to lower than anticipated enroliment growth.

The Department of Human Services had turnback of $179.2 million, which primarily related to lower than
anticipated cost and caseload levels and the enhanced COVID-19 federal medical assistance percentage.

The Highway Patrol had turnback of $21.2 million and DOCR had turnback of $46.8 million, which primarily

related to the use of federal coronavirus relief funds for employee salaries.

2019-21 Biennium Capital Construction Carryover

The Budget Section received a report from OMB on 2019-21 biennium capital construction carryover. The Office of
Management and Budget reported funding of $105.4 million for the 2019-21 biennium was continued into the 2021-23
biennium. Of the total amount, $80 million was for the continuation of funding authority for the statewide interoperable

radio network project.

2021-23 Status of the General Fund

At each Budget Section meeting, a representative of OMB reviewed the status of the state general fund and revenue
collections for the 2021-23 biennium. The following is a summary of the status of the state general fund, based on actual
revenue collections through August 2022, and reflecting the 2021 legislative forecast for the remainder of the 2021-23

biennium:

Unobligated general fund balance - July 1, 2021
Balance obligated for authorized carryover from the 2019-21 biennium

Total beginning general fund balance - July 1, 2021

Add
General fund collections to date
Remaining forecasted general fund collections

Total estimated general fund collections

Total estimated revenues available

Less
Legislative appropriations - One-time
Legislative appropriations - Ongoing
Authorized carryover from previous biennium

Contingent appropriation for Theodore Roosevelt Presidential Library
2021-23 biennium authority spent in 2019-21 pursuant to emergency clause

Total appropriations

Estimated ending general fund balance - June 30, 2023 - Before transfers
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$1,122,353,345
72,766,911

$3,145,739,918
1,495,329,366

$1,195,120,256

4,641,069,284

($114,923,493)
(4,878,033,837)
(72,766,911)
(17,500,000)
100,000

$5,836,189,540

(5,083,124,241)

$753,065,299




Transfer to budget stabilization fund' | 0
$753,065,299

'Pursuant to Chapter 54-27.2, any end-of-biennium balance in excess of $65 million must be transferred to the budget stabilization
fund, up to a maximum of 15 percent of general fund appropriations. The budget stabilization fund is estimated to be at the
maximum balance at the end of the 2021-23 biennium.

Estimated ending general fund balance - June 30, 2023 |

The Budget Section was informed as of June 30, 2022, the balance in the budget stabilization fund was $717.4 million.
As of August 31, 2022, the balance in the legacy fund was $8.0 billion, the balance in the foundation aid stabilization
fund was $439.9 million, the balance in the tax relief fund was $294.8 million, and the unobligated balance in the strategic
investment and improvements fund was $731.9 million.

2021-23 Biennium Revised Revenues and Preliminary 2023-25 Revenues
The Budget Section received updates on OMB's projected 2021-23 biennium revised revenue forecast and
preliminary 2023-25 revenue forecast. ltems noted include:

e Sales and use tax collections are estimated to increase from $980 million in fiscal year 2022 to $1.11 billion in
fiscal year 2024.

¢ Individual income tax collections are estimated to decrease from $465.5 million in fiscal year 2021 to $414.5 million
in fiscal year 2023 due to a tax credit approved by the 2021 Legislative Assembly. If the tax credit had not been
approved, fiscal year 2023 collections would be approximately $521.5 million.

e Qil prices are estimated to be $70 per barrel in fiscal year 2024 and $65 per barrel in fiscal year 2025. Oil
production is estimated to remain at approximately 1.1 million barrels per day through fiscal year 2025.

Fiscal Irregularities
Pursuant to Section 54-14-03.1, the Budget Section received reports from OMB on irregularities in the fiscal practices
of the state. Fiscal irregularities include the use of state funds to provide bonuses, cash incentive awards, and temporary
salary adjustments for state employees. The Office of Management and Budget identified the following fiscal

irregularities:
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Agency Description Amount
June 2021
Department of Commerce Temporary workload increase $4,500
Department of Commerce Temporary workload increases $18,614
Department of Human Services Temporary workload increase $665
Council on the Arts Temporary workload increases $7,250
State Historical Society Temporary workload increase $1,633
Public Employees Retirement System Temporary workload increase $1,500
Judicial branch Incorrect job classification $16,302
Department of Human Services Temporary workload increase $614
Department of Human Services Temporary workload increase $864
September 2021
North Dakota Vision Services - School for the Blind | Teachers working additional hours for summer contract $19,565
State Department of Health Equity adjustment for promotion $914
Department of Human Services Adjustment for incorrect pay rate $6,244
Department of Human Services Equity increase $798
Department of Human Services Workload increases $1,956
Department of Labor and Human Rights Temporary workload increase $1,000
Department of Corrections and Rehabilitation Shift differential pay $800
Council on the Arts Temporary workload increases $7,750
State Fair Workload increase $703
Highway Patrol Reduction in force $53,829
Bank of North Dakota Reduction in force $26,855
December 2021
Legal Counsel for Indigents Retention pay $2,100
Retirement and Investment Office Workload adjustments $2,847
Department of Human Services Promotional increases $2,047
Department of Human Services Equity increase $672
Department of Human Services Temporary workload increases $1,079
Bank of North Dakota Reduction in force $29,305
March 2022
Department of Career and Technical Education Correct compensation errors $92,311
Department of Human Services Temporary workload adjustment $4,779
Attorney General Retroactive workload adjustment $1,925




Agency Description Amount
Department of Human Services Retroactive recruiting and retention $65,079
compensation adjustments
Department of Human Services Retroactive equity increases $14,004
Department of Human Services Retroactive promotion increases $2,971
Securities Department Retroactive increase in responsibilities $667
Adjutant General Retroactive equity increases $2,369
June 2022
Department of Human Services Workload increases $2,787
Department of Human Services Equity increases $4,518
State Library Temporary workload increase $981
Department of Human Services Temporary workload increases $2,584
Securities Department Workload adjustment $1,187
Department of Commerce Workload adjustment $750
Judicial branch Severance pay $26,505
Highway Patrol Severance pay $25,686
September 2022
North Dakota Vision Services Additional teacher summer contract days $14,979
North Dakota Vision Services Retired employee contract payout $5,164
Department of Environmental Quality Temporary workload adjustment $500
Attorney General Equity increases $4,565
Retirement and Investment Office Workload adjustments $10,044
Department of Human Services Workload adjustments $13,203
Department of Human Services Retroactive leave payout $2,788
Department of Human Services Shift differential pay $577
Department of Corrections and Rehabilitation Equity increase $712

Tobacco Settlement Proceeds
Pursuant to Section 54-44-04, the Budget Section received reports on tobacco settlement proceeds received by the
state. The Office of Management and Budget reported for the 2021-23 biennium to date through June 2022,
approximately $23.3 million had been received by the state and deposited in the tobacco settlement trust fund. The
entire $23.3 million was transferred to the community health trust fund. Payments received by the state and deposited
in the tobacco settlement trust fund since December 1999 total $563.4 million.

Prior to the 2017-19 biennium, tobacco settlement funds were distributed as follows--10 percent to the community
health trust fund, 45 percent to the common schools trust fund, and 45 percent to the water development trust fund. The
tobacco settlement payments during the 2017-19 biennium were distributed 55 percent to the community health trust
fund, 0 percent to the common schools trust fund, and 45 percent to the water development trust fund. Beginning with
the 2019-21 biennium, all tobacco settlement proceeds are allocated to the community health trust fund.

Federal Grant Applications
The Office of Management and Budget reported quarterly to the Budget Section regarding state agencies applying
for federal grants estimated to be $25,000 or more pursuant to Section 54-27-27. Section 54-27-27 requires OMB to
present at each meeting of the Budget Section reports received from state agencies, other than entities under the control
of SBHE, which have applied for federal grants estimated to be $25,000 or more. The Office of Management and Budget
reported the following agencies applied for federal grants estimated to be $25,000 or more:
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Agency Time Period of Grant Amount
June 2021
State Department of Health September 2021 - September 2022 $125,000
Department of Human Services October 2021 - September 2026 $8,000,000
Department of Human Services August 2021 - August 2025 $12,000,000
Department of Human Services October 2020 - September 2021 $659,157
Insurance Department January 2021 - January 2023 $666,483
Housing Finance Agency September 2021 - July 2024 $1,000,000
Adjutant General October 2021 - September 2023 $150,000
Department of Agriculture September 2021 - August 2022 $500,000
Game and Fish Department January 2021 - May 2025 $165,000
September 2021
Industrial Commission October 2021 - September 2026 $25,560
Department of Corrections and Rehabilitation | January 2022 - December 2022 $200,000
Department of Commerce 30 months from date of award $1,000,000
Parks and Recreation Department September 2021 - May 2027 $2,714,093
December 2021
State Historical Society March 2021 - August 2022 $75,000




Department of Transportation (15 transportation
project grants)

September 2022

project grants)

June 2022 - September 2029

Agency Time Period of Grant Amount
March 2022
Department of Public Instruction April 2022 - March 2024 $317,439
Department of Human Services April 2021 - March 2024 $1,200,000
Department of Agriculture September 2022 - August 2023 $100,000
Department of Agriculture 2 years from time of award $700,000
June 2022
State Department of Health November 2022 - October 2027 $2,500,000
State Department of Health August 2022 - July 2025 $2,250,000
Industrial Commission June 2022 - June 2023 $25,000,000
Game and Fish Department September 2022 - September 2023 $96,300
Game and Fish Department July 2022 - June 2025 $332,025

$310,531,044

Department of Commerce October 2022 - August 2024 $250,000
Department of Commerce July 2023 - June 2025 $803,570
Department of Agriculture November 2022 - June 2025 $52,500
Game and Fish Department July 2023 - June 2025 $5,000,000
Parks and Recreation Department June 2024 - June 2026 $1,187,086
(2 transportation alternative grants)
Parks and Recreation Department September 2022 - August 2024 $27,478
Department of Transportation (5 transportation September 2022 - June 2028 $21,740,000

The Office of Management and Budget reported the following agencies were awarded federal grants of $25,000 or

more:
Agency Time Period of Grant Amount
June 2021
Governor's office January 2021 - September 2022 $2,732,339
Department of Human Services Through December 2021 $200,000,000
Department of Human Services February 2021 - March 2021 $130,000
Department of Human Services October 2020 - September 2021 $649,157
Department of Human Services October 2020 - September 2021 $81,300
Game and Fish Department January 2021 - May 2025 $165,000
September 2021
Department of Human Services October 2020 - September 2021 $161,690
Industrial Commission October 2021 - September 2026 $25,560
Adjutant General October 2021 - September 2023 $160,000
December 2021
Housing Finance Agency September 2021 - July 2024 $59,895
Department of Corrections and Rehabilitation October 2021 - September 2026 $1,542,174
State Historical Society March 2021 - August 2022 $75,000
March 2022
Department of Human Services August 2021 - July 2026 $200,178
Department of Agriculture September 2021 - August 2022 $500,000
September 2022
Industrial Commissioner May 2022 - June 2023 $25,000,000
Department of Agriculture March 2022 - June 2022 $48,556
Department of Agriculture September 2022 - August 2023 $100,000
Department of Agriculture October 2022 - August 2023 $52,500
Game and Fish Department September 2022 - September 2023 $96,300
Department of Transportation December 2021 - June 2024 $1,449,000
Department of Transportation August 2022 - September 2026 $19,500,000

State Board of Higher Education Project Variance Reports
The Office of Management and Budget reported to the Budget Section regarding capital project variance reports
provided from SBHE to OMB pursuant to Section 15-10-47. Section 15-10-47 provides whenever any new construction,
renovation, or repair, valued at more than $250,000, is underway on the campus of an institution of higher education under
the control of SBHE, the board must provide OMB with semiannual project variance reports. The reports must include:

¢ Name or description of the project.
o Expenditures authorized by the Legislative Assembly.

¢ Amount of the original contract.
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¢ Amount of any change orders and description.

e Amount of any potential or anticipated change orders.

e Sum of the original contract, change orders, and potential or anticipated change orders and the amount by which
that sum varies from the expenditures authorized by the Legislative Assembly.

o Total expenditures to date.

e Scheduled date of completion as noted in the original contract and the latest available scheduled date of

completion.

o List of each public and nonpublic entity that has a contractually reflected financial obligation with respect to the

project.

In September 2022, OMB reported project variance reports for North Dakota University System projects as of

June 30, 2022, as follows:

Variance
Project Adjusted (Over)/Under
Authorization Authorization Authorization
Projects Specifically Authorized by the Legislative Assembly
Bismarck State College $36,922,561 $36,922,561 $0
Dakota College at Bottineau $9,345,914 $9,168,156 ($177,758)
Dickinson State University $8,913,000 $15,609,000 $6,696,000
Lake Region State College $310,734 $310,734 $0
Mayville State University $1,600,000 $1,998,970 $398,970
Minot State University $29,844,462 $29,844,462 $0
NDSU Extension Service $1,748,000 $1,748,000 $0
Forest Service $69,010 $69,010 $0
North Dakota State University $244,000,000 $257,400,000 $13,400,000
University of North Dakota $309,144,769 $309,444,769 $300,000
Valley City State University $55,700,000 $55,700,000 $0
Projects Approved by the State Board of Higher Education
Dakota College at Bottineau $3,400,000 $3,400,000 $0
North Dakota State University $4,600,000 $4,600,000 $0
University of North Dakota $1,100,000 $1,100,000 $0
Williston State College $11,500,000 $11,500,000 $0

GOVERNOR'S OFFICE
Additional Federal or Other Funds Received
The Governor's office reported to the Budget Section on the source, amount, and purpose of additional federal or
other funds received during the 2021-23 biennium pursuant to Section 3 of House Bill No. 1001 (2021). The reports
indicated the following additional funds were received by the Governor's office through September 2022:

Source Amount Purpose
Yes Every Kid, Inc. $5,000 | Expenses of Governor's Summit on Innovative Education
National Governor's Association $35,000 | Support education efforts and the state's social emotional learning network
Dakota Medical Foundation $50,000 | Expenses of recovery reinvented program
Dakota Medical Foundation $60,000 | Expenses of recovery reinvented program
Western Dakota Energy Association $500 | Expenses of Governor's Summit on Innovative Education
Minnkota Power Cooperative $1,000 | Expenses of Governor's Summit on Innovative Education
Microsoft Corporation $2,500 | Expenses of Governor's Summit on Innovative Education
Basin Electric Power Cooperative $2,500 | Expenses of Governor's Summit on Innovative Education
Burgum Foundation $5,000 | Expenses of Governor's Summit on Innovative Education
Dakota Medical Foundation $110,000 | Efforts to address addiction issues
National Governor's Association $35,000 | Efforts to address workforce readiness issues
AT&T $1,000 | Expenses of Governor's Summit on Innovative Education
Bravera Bank $2,500 | Expenses of Governor's Summit on Innovative Education
Fenworks, Inc. $17,500 | Expenses of Governor's Summit on Innovative Education
XTO Energy Inc. $10,000 | Expenses of Governor's Summit on Innovative Education
Marathon Oil $5,000 | Expenses of Governor's Summit on Innovative Education
Dakota Medical Foundation $65,000" | Expenses of recovery reinvented program
"Pursuant to Section 3 of House Bill No. 1001 (2021), the Governor's office received Emergency Commission and Budget Section
approval to receive other funds in excess of $150,000 from a single source.
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UNIVERSITY SYSTEM
Campus Improvements
The University System requested Budget Section approval relating to the following capital construction project
requests for campus improvements:

Dickinson State University
o Pulver Hall project - Pursuant to Section 48-01.2-25, the Budget Section authorized the project scope of the
Dickinson State University Pulver Hall project to increase from $4,284,500 to $4,609,000 to allow for the
replacement of air conditioning units. The source of funding for the increase is institution extraordinary repairs
funding and required matching funds.

North Dakota State University
o Softball indoor facility project - Pursuant to Section 48-01.2-25, the Budget Section authorized an increase for
the NDSU softball indoor facility project authorization from $2 million to $2.6 million utilizing additional special or
local funds.

¢ Football performance complex project - Pursuant to Section 48-01.2-25, the Budget Section authorized an
increase for the NDSU football performance complex project authorization from $37.2 million to $50 million utilizing
special funds derived from donations.

Mayville State University
o Natural gas boiler installation project - Pursuant to Section 48-01.2-25, the Budget Section authorized the
project scope of the Mayville State University natural gas boiler installation project to increase from $1,600,000 to
$1,998,970 utilizing capital building funds and operating funds.

Local Funds Report
Pursuant to Section 15-10-12.3, the Budget Section received a report on sources of funds received for construction
projects of entities under the control of SBHE. The report indicated nine projects were authorized in prior bienniums and
continued into the 2021-23 biennium.

The report indicated one project, the Carrington Research Extension Center seed cleaning project, was authorized
in a previous biennium and continued into the 2019-21 biennium.

ANNUAL FULL-TIME EQUIVALENT POSITION REPORT
North Dakota State University Main Research Center
The NDSU Main Research Center reported to the Budget Section regarding FTE position adjustments made at the
Main Research Center pursuant to Section 15-12.1-05. The Main Research Center added 5.80 FTE positions between
December 1, 2020, and November 30, 2021, resulting in a total of 244.55 FTE positions as of November 30, 2021.

Branch Research Centers and Agronomy Seed Farm
The branch research centers added 2.60 FTE positions between December 1, 2020, and November 30, 2021,
resulting in 110.80 FTE positions as of November 30, 2021. The Agronomy Seed Farm reported no changes in FTE
positions were made between December 1, 2020, and November 30, 2021, maintaining a total of 3.00 FTE positions as
of November 30, 2021.

North Dakota State University Extension Service
The NDSU Extension Service reported to the Budget Section regarding the FTE position adjustments made at the
Extension Service pursuant to Section 11-38-12. The Extension Service added 5.80 FTE positions between December 1,
2020, and November 30, 2021, resulting in a total of 244.55 FTE positions as of November 30, 2021.

Northern Crops Institute
The Northern Crops Institute reported to the Budget Section regarding the FTE position adjustments made at the
Northern Crops Institute pursuant to Section 11-38-12. The Northern Crops Institute added 1.30 FTE positions between
December 1, 2020, and November 30, 2021, resulting in a total of 15.15 FTE positions as of November 30, 2021.

Upper Great Plains Transportation Institute
The Upper Great Plains Transportation Institute reported to the Budget Section regarding the FTE position
adjustments made for the Upper Great Plains Transportation Institute pursuant to Section 11-38-12. The Upper Great
Plains Transportation Institute did not adjust any positions between December 1, 2020, and November 30, 2021,
resulting in a total of 43.88 FTE positions as of November 30, 2021.
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STATE BOARD OF AGRICULTURAL RESEARCH AND EDUCATION
Status Report
The State Board of Agricultural Research and Education submitted a report to the Budget Section in June 2022
regarding the status of board activities pursuant to Section 15-12.1-17(10).

Potential Uses of Federal State Fiscal Recovery Funds
The Director of the Main Research Center submitted a report to the Budget Section in June 2022 pursuant to Section
11 of Senate Bill No. 2020 (2021) regarding capital projects that may utilize federal state fiscal recovery funds.

ADJUTANT GENERAL
North Dakota National Guard Service Member, Veteran,
Family, and Survivor Support Program

The Budget Section received a report pursuant to Section 37-03-18 regarding the North Dakota National Guard
service member, veteran, family, and survivor support program. The program allows the Adjutant General to accept and
expend funds from the North Dakota National Guard Foundation or any similar foundation, offered or tendered, for the
benefit of the North Dakota National Guard service member, veteran, family, and survivor support program. Any funds
received are deposited in a special fund and are appropriated on a continuing basis to the Adjutant General to be used
for the program. Expenditures from the fund may not exceed $500,000 per biennium unless approved by the Emergency
Commission and the Budget Section.

The Adjutant General reported in September 2022, the North Dakota National Guard Foundation provided over
$31,000 in fiscal year 2022 to support an ND Cares event, a survivor outreach event, and military youth camps.

Use of State Disaster Relief Fund
Section 37-17.1-27 requires the Adjutant General to provide reports to either the Appropriations Committees of the
Legislative Assembly or the Budget Section regarding the uses of funds from the state disaster relief fund. The Adjutant
General provided reports to the Budget Section throughout the interim regarding the uses of funds from the state disaster
relief fund.

DEPARTMENT OF COMMERCE
Renaissance Fund Organizations Annual Audits
The Department of Commerce reported on the annual audits of renaissance fund organizations (RFOs) pursuant to
Section 40-63-07(9). The department reported 57 cities have a renaissance zone, 8 of which have established RFOs.
The department reported approximately $20 million has been invested in RFOs and $10 million of tax credits have been
claimed. The department reported of the $494,134 remaining tax credits available as of September 2022, $250,000 has
been reserved for the Hope RFO and the remaining credits remain unclaimed.

The department reported the following tax credit summary as of September 2022:

Renaissance Total Credits Total Credits Total Credits Available

Tax Credits Authorized Claimed Committed Uncommitted
Category 1 (0 to 5,000 population) $1,043,366 $628,366" $250,000 $165,000
Category 2 (5,001 to 30,000 population) 250,000 250,0002
Category 3 (Over 30,000 population) 9,206,634 9,127,5003 79,134
Total $10,500,000 $10,005,866 $250,000 $244,134

Category 1 cities - Casselton ($37,500), Hazen ($15,500), Mayville ($252,650), and Hope ($322,716).
2Category 2 cities - Jamestown ($150,000) and West Fargo ($100,000).
3Category 3 cities - Fargo ($9,127,500).

STATE TREASURER
Outstanding Warrants and Checks

The Budget Section received reports from the State Treasurer regarding warrants and checks outstanding for more
than 90 days and less than 3 years pursuant to Section 54-11-01. Section 54-11-01 requires the State Treasurer to
report to the Budget Section, within 90 days of the beginning of each fiscal year, all warrants and checks outstanding for
more than 90 days and less than 3 years. The State Treasurer provided reports to the Budget Section in September 2021
and September 2022. The Budget Section was informed items reported may be the result of money that has not been
received by the proper recipient or checks that have not been cashed. Annually, checks more than 3 years old are
transferred to the Department of Trust Lands as unclaimed property.

61



The State Treasurer reported in September 2021 the total dollar amount of outstanding checks in state fiscal year
2021 decreased by 1.6 percent compared to state fiscal year 2020. The State Treasurer reported the total amount of
outstanding checks as of September 2021 was 19,925 with an amount totaling $7.8 million. The State Treasurer reported
8,282 outstanding checks from fiscal years 2018 and 2019 totaling $1,024,242 would be transferred to the Department
of Trust Lands' Unclaimed Property Division in October 2021.

The State Treasurer reported in September 2022 the total dollar amount of outstanding checks increased by
11 percent from fiscal year 2021 to fiscal year 2022. The State Treasurer reported 4,189 checks totaling $623,228 issued
in fiscal year 2020 will be transferred to the Unclaimed Property Division in October 2022. As of September 2022, there
were 21,140 outstanding checks totaling $8.2 million issued during fiscal years 2020, 2021, and 2022.

DEPARTMENT OF TRUST LANDS
State Agency Unclaimed Property

The Budget Section received a report from the Department of Trust Lands regarding state agencies that have not
submitted a claim for unclaimed property belonging to that agency pursuant to Section 47-30.1-24.1. The North Dakota
Uniform Unclaimed Property Act has been in effect since 1975, and since that time, North Dakota state agencies have
been reported as being owners of unclaimed property. The 2003 Legislative Assembly enacted Section 47-30.1-24.1 in
an effort to resolve the issue of state agency unclaimed property. Section 47-30.1-24.1 provides within 1 year of receipt
of state agency property, the administrator of unclaimed property shall notify the agency by certified mail. The
Commissioner of University and School Lands is to present a report to the Budget Section identifying every state agency
that has not submitted a claim for property belonging to that agency within 1 year of the receipt of the date of the certified
mail receipt, and upon approval of the Budget Section, the agency relinquishes its right to recover its property. Effective
July 1, 2021, Senate Bill No. 2048 (2021) removed the requirement that the Department of Trust Lands provide a report
to the Budget Section identifying state agencies with unclaimed property and removed the provision for Budget Section
to approve the relinquishment of state agency unclaimed property.

During the 2019-21 biennium the Department of Trust Lands reported its Unclaimed Property Division identified
20 state agencies with unclaimed properties with a total value of $20,732 as of June 2021. The Budget Section, pursuant
to Section 47-30.1-24.1, approved the list of state agencies relinquishing rights to recover unclaimed property.

Investment Performance

The Budget Section received reports from the Department of Trust Lands in September 2021 and September 2022
regarding the investment of assets under the control of the Board of University and School Lands. The department
reported as of June 2022, approximately $7.1 billion of assets were under the control of the board. The net return for the
permanent trust funds as of June 30, 2022, was negative 4.99 percent for the prior year compared to a benchmark of
negative 6.73 percent, 4.29 percent for the prior 3 years compared to a benchmark of 5.51 percent, and 4.64 percent for
the prior 5 years compared to a benchmark of 5.72 percent. As of June 30, 2022, the net return on investments for the
strategic investment and improvements fund was negative 2.33 percent for the prior 6 months compared to a benchmark
of negative 1.49 percent and negative 2.62 percent for the prior year compared to a benchmark of negative 1.71 percent.
In fiscal year 2022, the department paid $48.8 million, or 80 basis points, of fund management fees to private entities for
managing approximately $6.1 billion of the $7.1 billion of assets under the control of the board.

JOB SERVICE NORTH DAKOTA
Status of the Unemployment Trust Fund and the Modified Average High-Cost Multiplier
The Budget Section received a report in March 2022 from Job Service North Dakota on the status of the
unemployment trust fund and the targeted modified average high-cost multiplier pursuant to Section 52-02-17. As of
December 31, 2021, the balance of the unemployment trust fund was $252 million, $6 million more than the target
balance of $246 million. The average high-cost multiplier for the period was 1.02, 0.02 above the projected target of 1.0.

DEPARTMENT OF HUMAN SERVICES
Transfers in Excess of $50,000
The Budget Section received a report from DHS regarding transfers in excess of $50,000 pursuant to Sections 8
and 9 of House Bill No. 1012 (2021) and Section 11 of House Bill No. 1506 (2021). Through September 2022, transfers
have been made between line items and subdivisions to better align staff with the structure of the department.

Substance Use Disorder Voucher Program
The Budget Section received a report from DHS regarding the status of the substance use disorder voucher program
pursuant to Section 62 of House Bill No. 1012 (2021). The report indicated the program received an appropriation of
$15.3 million for the 2021-23 biennium and through June 2022 a total of $11.9 million of funding was still available for
the program.
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LEGACY AND BUDGET STABILIZATION FUND

Advisory Board Report
The Budget Section received reports from the Legacy and Budget Stabilization Fund Advisory Board regarding the
investment policies for the legacy fund and budget stabilization fund pursuant to Section 21-10-11. Section 21-10-11
requires the advisory board to provide at least semiannual reports to the Budget Section regarding asset allocation and
investment policies developed for the legacy fund and budget stabilization fund as well as recommendations presented
to the State Investment Board regarding investment of funds in the legacy fund and budget stabilization fund.

Legacy Fund
The Legacy and Budget Stabilization Fund Advisory Board reported as of April 30, 2022, the market value of the
legacy fund was $8.1 billion. The unaudited fund performance for the year ended March 31, 2022, was negative
6.2 percent compared to a target return of negative 6.13 percent. The board reported that during the 5-year period ended
March 31, 2022, the return was 10.10 percent compared to a target return of 9.36 percent.

Budget Stabilization Fund
As of April 30, 2022, the market value of the budget stabilization fund was $724.4 million. The Legacy and Budget
Stabilization Fund Advisory Board reported the unaudited investment returns, net of fees, averaged 2.37 percent during
the 5 years ended March 31, 2022, compared to a policy benchmark of 1.89 percent. Unaudited fund performance for
the year ended March 31, 2022, net of fees, was negative 4.62 percent compared to a policy benchmark of negative
3.42 percent.

HOUSING FINANCE AGENCY
Housing Incentive Fund Update
Pursuant to Section 54-17-40, the Budget Section received a report from the Housing Finance Agency regarding the
housing incentive fund. In September 2021, an application round for the housing incentive fund was held and a total of
16 applications were received. Four projects received funding, including a new 120-unit senior housing facility in Fargo
and three rehabilitation projects to preserve 221 units in Grand Forks, Rolla, and Fargo.

STATE FIRE MARSHAL
Fire Department Funding Report

Pursuant to Section 18-04-02, the State Fire Marshal reported to the Budget Section expenditures by certified fire
departments, district funds received from the insurance tax distribution fund, and reserve fund balances. The State Fire
Marshal reported on or before October 31 of each year, a fire department must file a certificate of existence to the State
Fire Marshal. The State Fire Marshal reported funds distributed from the insurance tax distribution fund help communities
maintain fire services with equipment, operations, buildings, vehicles, and other necessities. The State Fire Marshal
reported certified fire departments, certified rural fire departments, and certified fire protection districts receiving funds
are required to file a report with the State Fire Marshal detailing expenditures of funds and its committed and uncommitted
reserve balances. The report must identify the purpose of any committed reserve balance and anticipated time period
for spending the committed reserves. The Insurance Commissioner computes the amounts due to certified fire
departments on December 1 of each year, and distributes the funds to each fire service jurisdiction in December of each
year. The State Fire Marshal reported to be eligible, fire departments from cities, townships, or fire districts must be in
operation for at least 8 months.

The State Fire Marshal reported 364 fire departments received a total of $8,994,753 of distributions in 2019 and
2020.

DEPARTMENT OF CORRECTIONS AND REHABILITATION
Inmate Report
Pursuant to Section 54-23.3-11, the Budget Section received annual reports on the DOCR's prison population
management plan, inmate admissions, and the number of inmates not admitted after sentencing. The department
reported in September 2022 the maximum operational capacity for male inmates is 1,624 while the maximum operational
capacity for female inmates is 224. Both male and female inmate populations were below capacity and the prioritization
plan authorized in Section 54-23.3-11 has not been implemented during the 2021-23 biennium.

INDUSTRIAL COMMISSION
Abandoned Oil and Gas Well Plugging and Site Reclamation Fund
Pursuant to Section 38-08-04.5, the Budget Section received a report on the balance of the abandoned oil and gas
well plugging and site reclamation fund and expenditures. The Industrial Commission reported the 2021-23 biennium
beginning balance in the fund was $13.9 million. As of June 30, 2022, the estimated fund balance was $17.9 million, and
the estimated June 30, 2023, balance is $20.3 million.
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North Dakota Outdoor Heritage Advisory Board
Pursuant to Section 54-17.8-07, the North Dakota Outdoor Heritage Advisory Board reported to the Budget Section
a summary of the board's activities. In September 2022, the board reported the fund has received $72.1 million of oil
and gas tax collections since the inception of the fund. A total of $73.1 million has been awarded to 205 projects
throughout the state.

DEPARTMENT OF TRANSPORTATION
Report on Transportation Funding
The Department of Transportation reported to the Budget Section pursuant to Section 13 of House Bill No. 1015
(2021) regarding transportation funding. As of September 2021, the department reported it has utilized $30 million of the
$100 million general fund appropriation provided to the department in House Bill No. 1015 to match $37 million of federal
funding to accelerate 13 rural and 12 urban road and bridge projects.

LEGISLATIVE HEARINGS FOR FEDERAL BLOCK GRANTS
Background

The Legislative Council staff contacted state agencies receiving federal funds to determine which agencies receive
block grants that require legislative hearings. The results of the survey revealed one block grant, the community services
block grant administered by the Department of Commerce's Division of Community Services, requires legislative
hearings. A summary of the proposed use and distribution plan for the block grant will be provided by the Department of
Commerce as part of the agency's appropriations hearing during the 2023 legislative session. The required public
hearing will be held as part of the appropriations hearing for the Department of Commerce during the 2023 legislative
session.

Recommendation
The Budget Section recommends a resolution draft to authorize the Budget Section to hold public legislative hearings
required for the receipt of new federal block grant funds during the period from the recess or adjournment of the
68™ Legislative Assembly through September 30, 2025.

FEDERAL FUNDS
The Budget Section reviewed a report from the Legislative Council on federal funds anticipated to be received by
state agencies and institutions for the bienniums ending June 30, 2021, and June 30, 2023. The report did not include
federal funds received due to COVID-19. The report indicated agencies estimate $5.0 billion of federal funds will be
received during the 2021-23 biennium, $337.3 million more than appropriated. Agencies estimate $5.2 billion of federal
funds will be received for the 2023-25 biennium, $226.1 million more than is estimated to be received during the 2021-23
biennium.

The Budget Section reviewed a memorandum on the largest variances by agency for the 2021-23 biennium between
federal funds appropriated and federal funds estimated to be received. The memorandum provides information regarding
the major variances experienced by agencies during the 2021-23 biennium relating to federal funds appropriated and
federal funds estimated to be received and the major variances estimated for the 2023-25 biennium compared to the
2021-23 biennium.

LEGISLATIVE COUNCIL STAFF REPORTS

The Budget Section received the following reports prepared by the Legislative Council staff:

e 67" Legislative Assembly Budget Status Report for the 2021-23 Biennium. The report provides information on the
status of the general fund and estimated June 30, 2023, ending balance, legislative changes to general fund
revenues, and legislative appropriation changes.

o 67" Legislative Assembly Legislative Changes to State Agency Budgets for the 2021-23 Biennium. The report
provides information on legislative changes to agency budgets and is a compilation of the statements of purpose
of amendment for action taken on appropriation bills during the 2021 session.

o 67" Legislative Assembly State Budget Actions for the 2021-23 Biennium. The report provides information on the
2021-23 state budget, FTE positions, ongoing and one-time general fund appropriations, one-time funding, major
programs, and related legislation for each state agency. The report also includes an analysis of major special
funds and statistical information on state appropriations.

o 67" Legislative Assembly State Budget Actions for the 2021-23 Biennium Supplement. The report provides
information on revenue changes and appropriations made during the November 2021 special legislative session.

e Estimated Revenue Sources and Distributions for Major State Funds for the 2021-23 Biennium. The report
provides information regarding revenue sources and transfers to major state funds and state agencies.
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Oil and Gas Tax Revenue Allocation Flowchart. The report provides information on the estimated allocation of oil
and gas tax collections for the 2021-23 biennium based on the 2021 legislative revenue forecast.

2021-23 Biennium Report on Compliance with Legislative Intent. The report provides the current status of major
budget changes and initiatives approved by the 2021 Legislative Assembly for various agencies.

Analysis of State Trust Funds for the 2019-21 and 2021-23 Bienniums. The report provides the current status of
major state trust funds.

2021 and 2022 North Dakota Finance Facts. The annual pocket brochure contains information on economic
statistics, the state budget, K-12 education, higher education, human services, corrections, economic
development, and transportation.

OTHER REPORTS

The Budget Section received other reports, including:

Theodore Roosevelt Presidential Library - Update on project fundraising - The Theodore Roosevelt Presidential
Library Foundation reported it has raised $100 million for the library project and the foundation has distributed
funds to the City of Dickinson and Dickinson State University Heritage Foundation as required by Section
54-07-12.

Department of Human Services - Integration with the State Department of Health - The Department of Human
Services reported the new Department of Health and Human Services will include divisions for public health,
medical services, behavioral health, human services, and administrative functions.

Attorney General - Facility lease - The report provided information regarding cost overruns associated with a
facility leased by the Attorney General.

Industrial Commission - Update on oil and gas development in the state - The Industrial Commission reported oil
production in the state was approximately 1.2 million barrels per day in April 2022. The price of oil will significantly
affect the level of oil production in the state.

Department of Emergency Services - Federal disaster reimbursement rate - The Department of Emergency
Services reported the federal reimbursement rate for expenses caused by a presidentially declared disaster
occurring between January 1, 2020, and December 31, 2021, was increased from 75 to 90 percent. As a result,
the state matching rate decreased from 10 to 3 percent and the local matching rate decreased from 15 to
7 percent.

Department of Transportation - State Fleet Services rates - The Department of Transportation reported State Fleet
Services rates charged to state agencies will be increasing for the 2023-25 biennium due to increases in fuel
prices and an increase in the cost of purchasing new vehicles.

AGENCY REQUESTS CONSIDERED BY THE BUDGET SECTION

Pursuant to Sections 54-16-04(2), 54-16-04.1, 54-16-04.2, and 54-16-09, the Budget Section considered agency
requests authorized by the Emergency Commission. The following agency requests were approved from June 22, 2021,
through September 28, 2022:

Department of Environmental Quality

June 22, 2021, to authorize the department to accept $400,000 of federal coronavirus relief funds for the 2019-21
biennium and to accept and spend $750,000 of federal coronavirus relief funds for the 2021-23 biennium from the
State Department of Health for wastewater testing.

December 15, 2021, to increase federal funds spending authority by $1.2 million in the operating expenses line
item to accept and expend passthrough grant funds from the State Department of Health for wastewater testing.

December 15, 2021, to increase special funds spending authority by $2,056,000 from Volkswagen settlement
funds in the grants line item to pay for grants awarded during the 2019-21 biennium but for which costs were not
incurred until the 2021-23 biennium.

June 28, 2022, to accept and expend federal funds totaling $1,015,000 for the salaries and wages line item
($579,110) and operating expenses line item ($435,890) and to add 4 FTE positions for the Department of
Environmental Quality.

Office of Management and Budget

June 22, 2021, to transfer $100,000 from the operating expenses line item to the salaries and wages line item for
the 2019-21 biennium to make available a total of $2.4 million for unemployment insurance payments.
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e December 15, 2021, to reauthorize federal funds spending authority for $1,167,468 of federal governor's
emergency education relief funds, for which spending authority expired on June 30, 2021.

Council on the Arts
e June 22, 2021, to increase 2021-23 biennium special funds spending authority by $269,000 in the grants line item
to accept and spend funds from the Bush Foundation for a Lakota song repatriation project ($209,000) and from
the National Assembly of State Arts Agencies for a tiny press kit project ($60,000).

Department of Human Services
e June 22, 2021, to increase 2021-23 biennium special funds spending authority by $1.7 million in the grants line
item to accept and spend federal Elementary and Secondary School Emergency Relief (ESSER) funds from DPI
for early childhood programs.

e March 30, 2022, to increase federal funds spending authority by $158,610 to accept and expend funds for home-
and community-based services and assistive technology for a temporary position ($78,610) to assist home- and
community-based services case managers and for a grant ($80,000) to train individuals to use assistive
technology.

Department of Career and Technical Education
e September 30, 2021, to accept and spend $150,000 of federal funds from DPI available from the ESSER Fund in
the operating expenses line item to enhance the RUReadyND career exploration website to include a work-based
learning module to connect students with employers to facilitate career exploration and planning.

e September 30, 2021, to accept and spend $200,000 of federal funds from DPI available from the ESSER Fund in
the operating expenses line item to market to and recruit students to increase enrollment in career and technical
education courses.

e September 30, 2021, to accept and spend $290,000 of federal funds from the Agriculture Commissioner available
from the United States Department of Agriculture in the adult farm management line item to provide tuition
assistance for new farmers and ranchers to participate in the adult farm management program.

e June 28, 2022, to increase other funds spending authority by $250,000 from the insurance regulatory trust fund
for expenses relating to legal action taken against a company in noncompliance with law.

Department of Financial Institutions
e September 30, 2021, is to increase special fund spending authority by $275,000, from the agency's financial
institution regulatory fund, in the operating expense line item for the "building-out" of the Bismarck and Fargo
offices.

Highway Patrol
e December 15, 2021, to increase spending authority from the motor carrier electronic permit transaction fund by
$66,431 for costs to construct an addition to the agency's shooting range that were incurred but not paid in the
2019-21 biennium.

State Historical Society
e December 15, 2021, to increase federal funds spending authority by $75,000 to accept and expend American
Rescue Plan Act grant funds received through Humanities North Dakota to support general operating costs at
historic sites, which includes the cost to fabricate and install interpretive signs at multiple historic sites.

e June 28, 2022, to approve a line item transfer of $335,400 from the grants line item to the capital assets line item
to perform work in accordance with the Secretary of the Interior's standards and guidelines for archeology and
historic preservation of state historic sites using federal historic preservation funds.

Department of Commerce
e March 30, 2022, to increase federal funds spending authority by $1.2 million for grants from the Corporation for
National and Community Service for AmeriCorps projects, including education, economic opportunity, disaster
services, environmental stewardship, health, and veteran and military family projects.

e March 30, 2022, to transfer $220,000 of federal funds from the grants line item to the operating expenses line item
for commission investment funds, which is a portion of the funding provided by the Corporation for National and
Community Service for the AmeriCorps program.

e September 28, 2022, to increase federal funds spending authority by $1.55 million in the operating expenses line
item for marketing costs encouraging outdoor enthusiasts and leisure travelers to explore North Dakota outdoor
activities ($1.3 million) and to develop a digital information system to be a one-stop online system for all North
Dakota outdoor experiences ($250,000).
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e September 28, 2022, to increase federal funds spending authority by $250,000--$75,000 in the salaries and wages
line item, $132,000 in the operating expenses line item, and $43,000 in the grants line item--to create an outdoor
recreation and rural placemaking plan to attract businesses, promote economic activity, and retain and attract
workers to North Dakota.

o September 28, 2022, to increase federal funds spending authority in the COVID-19 response line item by
$14,222,975 from funds transferred from the Department of Health and Human Services to develop state energy
conservation policy and manage federal energy conservation program activities between public and private
sectors.

e September 28, 2022, to increase federal funds spending authority by $1,306,112 from funds transferred from the
Department of Health and Human Services to support furnace repair and cooling contracts with community action
partners and to expand cooling programs for qualifying citizens.

Department of Water Resources
e March 30, 2022, to increase 2 FTE positions and to transfer $452,500 from the general water grants line item to
the salaries and wages ($392,500) and capital improvements ($60,000) line items for positions to support and
administer water resources and for a replacement rover for dam safety inspections.

Insurance Commissioner
e June 28, 2022, to increase other funds spending authority by $250,000 from the insurance regulatory trust fund
for expenses relating to legal action taken against a company in noncompliance with law.

Industrial Commission
e June 28, 2022, to add a new line item and increase federal funds spending authority by $2.5 million for
administrative costs, including salaries and wages and operating expenses, related to a federal grant to plug and
reclaim abandoned oil wells and oil well sites.

Department of Transportation
e June 28, 2022, to increase special funds spending authority by $7,173,530 from user revenues deposited in the
state fleet fund for vehicle purchases in the capital assets line item.

Veterans' Home
e June 28, 2022, to increase federal funds spending authority by $1,805,000 from the Federal Emergency
Management Agency and United States Department of Health and Human Services for COVID-19 expenses.

Secretary of State
e June 28, 2022, to increase federal funds spending authority by $1 million in the election reform line item from
federal Help America Vote Act funds provided through the federal Consolidated Appropriations Act of 2022.

Department of Public Instruction
e September 28, 2022, to transfer $500,000 of general fund spending authority from the integrated formula
payments line item to the grants - program and passthrough line item to increase funding available for the
leveraging the senior year program.

Governor's Office
e September 28, 2022, to approve the acceptance of $65,000 of other funds from the Dakota Medical Foundation
for expenses of the recovery reinvented program which would result in the Governor's office receiving more than
$150,000 from the Dakota Medical Foundation during the 2021-23 biennium. The request was due to the
Governor's office continuing appropriation authority which requires Budget Section approval to accept other funds
in excess of $150,000 from a single source.

Department of Agriculture
e September 28, 2022, to increase federal funds spending authority by $420,000 for a local food purchase
assistance grant program to enhance food and agriculture supply chain resiliency in the state.

State Library
e September 28, 2022, to transfer $138,000 of general fund spending authority from the salaries and wages line
item to the operating expenses line item to be used to increase funding for online resources to meet maintenance
of effort requirements for federal funding.
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EDUCATION FUNDING COMMITTEE

The Education Funding Committee was assigned the following responsibilities:

1. Section 14 of House Bill No. 1388 (2021) provided for a Legislative Management study of K-12 school funding,
including transition minimum reduction impacts to reorganized and consolidated school districts. The study must
include:

a. Areview of school districts that have multiple buildings in the district and districts that have built a new building
without using traditional bonding methods as a result of a multidistrict reorganization;

b. An analysis of high-cost students, including students who are high cost due to special education needs,
medical reasons, agency placements, or any other reasons that increase the cost to educate the students
beyond the state threshold;

c. An ongoing review of the impacts of school districts that are off of the funding formula as they transition onto
the formula;

d. An analysis of human resource allocation and the duties and needs in elementary and secondary school
buildings with a targeted focus on student academic health, behavioral health, and social and emotional
health; and

e. Areview of student performance data relevant to students participating in virtual learning.

2. House Concurrent Resolution No. 3035 (2021) directed the Legislative Management to consider studying
statutes governing career and technical education (CTE), including statutes in North Dakota Century Code
Chapter 15-20.1 providing for the powers and duties of the State Board of Career and Technical Education,
reciprocity with other states, cooperation with federal agencies, funding, reimbursement to institutions, gifts,
reporting requirements, grants for innovation, elementary school entrepreneurship programs, career
development certifications, career advisers, accessibility, impacts on students, the impact of additional CTE
center student transportation on student transportation costs, and programs of study.

3. The Legislative Management also assigned the committee the responsibility to receive the following reports from
the Superintendent of Public Instruction regarding:

a. The financial condition of school districts (Section 15.1-02-09);
b. Annual school district employee compensation reports (Section 15.1-02-13); and

c. An aggregated report of school districts receiving funds from the federal Elementary and Secondary School
Emergency Relief (ESSER) Fund (Section 24 of House Bill No. 1013 (2021)).

Committee members were Senators Donald Schaible (Chairman), JoNell A. Bakke, Jay R. Elkin, David S. Rust, and
Michael A. Wobbema and Representatives Ron Guggisberg, Donald Longmuir, David Monson, Mark S. Owens, and
Denton Zubke.

Senator Erin Oban served on the committee until her resignation from the Legislative Assembly in March 2022.

ELEMENTARY AND SECONDARY EDUCATION
STATE SCHOOL AID AND FUNDING FORMULA STUDY

House Bill No. 1388 directed a study of K-12 school funding, including transition minimum reduction impacts to
reorganized and consolidated school districts.

Background
The committee received background information regarding applicable North Dakota constitutional directives, the
history of education funding in the state, and litigation that led to the creation of the North Dakota Commission on
Education Improvement.

North Dakota Commission on Education Improvement

The North Dakota Commission on Education Improvement was created in 2006 by executive order of the Governor
in response to litigation regarding education funding provided by the state. The North Dakota Commission on Education
Improvement, as initially configured, consisted of--the Lieutenant Governor (as the Governor's designee), the
Superintendent of Public Instruction, four members of the Legislative Assembly, four school district administrators, and
three nonvoting members representing education interest groups. The commission was instructed to recommend ways
in which the state's system of delivering and financing public elementary and secondary education could be improved,
and to specifically address the adequacy of education, the equitable distribution of funding, and the allocation of funding.
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The recommendations of the North Dakota Commission on Education Improvement became the basis for Senate Bill
No. 2200 (2007), which provided a new education funding formula. The bill consolidated education funding that had been
assigned to a variety of existing funding categories and established new weighting factors that reflected the added costs
of providing education to certain categories of students and the added costs of providing various statutorily mandated
services. In addition, the new formula factored in the variable cost of providing services and programs in small, medium,
and large school districts. The Legislative Assembly increased the availability of capital improvement loans for needy
school districts, provided increased funding for new CTE centers and programs, and provided funding for full-day
kindergarten programs. The Legislative Assembly reauthorized the North Dakota Commission on Education
Improvement and directed it to focus its attention on developing recommendations regarding educational adequacy.

After the 2007 legislative session, the North Dakota Commission on Education Improvement contracted with
Lawrence O. Picus and Associates (Picus) to identify the resources needed to ensure an adequate education for all
students. Picus began with the premise that adequacy requires all students to be taught the state's curriculum and
strategies must be deployed to use resources in ways that would double student performance on state tests over 4 to
6 years. Picus determined very early in its efforts that while North Dakota students performed reasonably well on state
tests, only 30 to 40 percent of North Dakota students performed at or above the proficiency standard measured by the
National Assessment of Educational Progress. It was Picus' determination that North Dakota students would need to
achieve at much higher levels if they were to be deemed fully prepared, upon high school graduation, for either college
or the workplace. Picus concluded existing state per student payments, coupled with the yield of 185 mills on
88.5 percent of the state average imputed valuation per student, amounted to approximately $7,024 per student, and to
achieve adequacy, the expenditure per student would need to be $7,293.

Picus also insisted expending a specific dollar amount per student would not achieve the desired results unless the
expenditures were linked to certain programmatic strategies that guaranteed the desired results. Without such linkages,
the final effect would be nothing other than the existing education system at a much higher cost to taxpayers. Picus'
recommendations were centered around prototypical schools having 432 students in the elementary grades,
450 students in the middle grades, and 600 students at the high school level.

In 2009, after reviewing the Picus report, the North Dakota Commission on Education Improvement made
recommendations to the Legislative Assembly, many of which were enacted in House Bill No. 1400. At the conclusion
of the 2009 legislative session, the North Dakota Commission on Education Improvement began its third and final interim
effort and provided its recommendations to the 2011 Legislative Assembly. As had its predecessors, the 2011 Legislative
Assembly incorporated the recommendations put forth by the North Dakota Commission on Education Improvement
through the enactment of Senate Bill No. 2150 and Senate Bill No. 2013.

Property Tax Relief Legislation

While educational equity and adequacy continued to be dominant legislative concerns, additional time and attention
was being given to the desire for property tax relief. In 2007, the Legislative Assembly enacted property tax relief through
the use of income tax credits and transferred $115 million from the permanent oil tax trust fund to the state general fund
to offset anticipated revenue losses resulting from the credits. Due to inherent administrative difficulties resulting from
the use of income tax credits for property tax relief, the 2009 Legislative Assembly instituted a statewide system of
property tax relief through state-funded school district mill levy reductions. The biennial cost of the program was
$299 million. By 2011, the program's price tag had risen to $341.8 million and there existed concerns regarding the
overall effectiveness of the mill levy reduction grant program as a mechanism for property tax relief, the program's
potential to result in the rededication of locally generated revenues to other purposes, and long-term sustainability.

State School Aid and Integrated Property Tax Relief

When the Legislative Assembly convened in January 2013, the principal education funding package contained a new
proposal for funding elementary and secondary education, which included property tax relief provided through an
integrated formula. Introduced as House Bill No. 1319, the new proposal was defeated on the morning of the 80" day of
the legislative session, but the content was attached later as an amendment to House Bill No. 1013 and enacted. The
legislative appropriation for the state school aid program followed substantially the executive budget recommendation to
integrate property tax relief in the K-12 state school aid funding formula. The formula change discontinued the mill levy
reduction grant program and provided the state would determine an adequate base level of support necessary to educate
students by applying an integrated payment rate to the weighted student units. This base level of support would be
provided through a combination of local tax sources, local revenue, and state integrated formula payments. The local
funding requirement was set at 60 mills and a percentage of identified local in lieu of property tax sources and local
revenues. Base level support not provided by local sources would be provided by the state through the integrated formula
payment. In addition, school districts were allowed an additional 10-mill levy for general fund purposes, an additional
12-mill levy for miscellaneous purposes, and a 3-mill levy for a special reserve fund. The legislation provided for a
district's weighted student units to be multiplied by integrated formula payment rates of $8,810 during the 1%t year of the
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2013-15 biennium and $9,092 during the 2™ year, an inflationary increase based on total expenditures per student
suggested by Picus during the 2008 study conducted for the North Dakota Commission on Education Improvement.

Minimum and maximum payment levels were established using a statutorily defined baseline funding level that

included:

o All state aid received by the district in accordance with Chapter 15.1-27 during the 2012-13 school year;

o The district's 2012-13 mill levy reduction grant, as determined in accordance with Chapter 57-64, as it existed on
June 30, 2013;

e An amount equal to that raised by the district's 2012 general fund levy or that raised by 110 mills of the district's
2012 general fund levy, whichever is less;

e An amount equal to that raised by the district's 2012 long-distance learning and educational technology levy;

e An amount equal to that raised by the district's 2012 alternative education program levy; and

e An amount equal to:

75 percent of all revenue received by the school district and reported under code 2000 of the North Dakota
School District Financial Accounting and Reporting Manual, as developed by the Superintendent of Public
Instruction in accordance with Section 15.1-02-08;

75 percent of all mineral revenue received by the school district through direct allocation from the State
Treasurer and not reported under code 2000 of the North Dakota School District Financial Accounting and
Reporting Manual, as developed by the Superintendent in accordance with Section 15.1-02-08;

75 percent of all tuition received by the school district and reported under code 1300 of the North Dakota
School District Financial Accounting and Reporting Manual, as developed by the Superintendent in
accordance with Section 15.1-02-08, with the exception of revenue received specifically for the operation of
an educational program provided at a residential treatment facility and tuition received for the provision of an
adult farm management program;

75 percent of all revenue received by the school district from payments in lieu of taxes on the distribution and
transmission of electric power;

75 percent of all revenue received by the school district from payments in lieu of taxes on electricity generated
from sources other than coal;

All revenue received by the school district from mobile home taxes;

75 percent of all revenue received by the school district from the leasing of land acquired by the United States
for which compensation is allocated to the state under 33 U.S.C. 701(c)(3);

All telecommunications tax revenue received by the school district; and

All revenue received by the school district from payments in lieu of taxes and state reimbursement of the
homestead credit and disabled veterans' credit.

From this baseline total, the legislation called for a subtraction of 60 mills multiplied by the district's taxable valuation,
not to exceed the amount in dollars subtracted the prior year plus 12 percent, and a subtraction of the specified portion
of the in lieu of taxes revenues listed in the preceding paragraph.

School district boards had been authorized to levy an amount sufficient to cover a multitude of expenses; however,
the enactment of House Bill No. 1013 provided for the consolidation of these levies. The bill authorized the board of a
school district to levy:

¢ A tax not exceeding the amount in dollars the school district levied for the prior year, plus 12 percent, up to a levy
of 70 mills on the taxable valuation of the district, for any purpose related to the provision of educational services;

¢ No more than 12 mills on the taxable valuation of the district, for miscellaneous purposes and expenses;

¢ No more than 3 mills on the taxable valuation of the district for deposit into a special reserve fund; and

¢ No more than the number of mills necessary, on the taxable valuation of the district, for the payment of tuition.

In 2015, the Legislative Assembly approved Senate Bill No. 2031 which provided increases in the integrated payment
rate of 3 percent per year during the 2015-17 biennium, based on the integrated formula payment rate during the 2" year
of the 2013-15 biennium. Integrated payment rates were set at $9,365 during the 15t year and $9,646 for the 2" year of
the 2015-17 biennium. In addition, the bill removed the sunset clause on the K-12 integrated formula for state school
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aid, adopted by the 2013 Legislative Assembly. The 2015 Legislative Assembly also approved Senate Concurrent
Resolution No. 4003, which proposed a constitutional amendment to allow the Legislative Assembly to appropriate or
transfer the principal balance of the foundation aid stabilization fund in excess of 15 percent of the general fund
appropriation for state school aid for the most recently completed biennium for education-related purposes. The
resolution was approved by voters in November 2016. In 2016, due to revenue shortfalls during the 2015-17 biennium,
the Governor ordered two allotments totaling 6.55 percent and transfers from the foundation aid stabilization fund to
offset foundation aid reductions made by executive action totaled $116,053,293.

In 2017, due to revenue shortfalls, there were no increases in the integrated formula payment and the Legislative
Assembly approved House Bill No. 1324, which set the integrated payment rate at $9,646 for each year of the 2017-19
biennium, the same as the 2" year of the 2015-17 biennium.

In 2019, the Legislative Assembly approved Senate Bill No. 2265, which included adjustments to:

Convert the school calendar from days to hours;

Provide rapid enrollment grants in the 15t year of the biennium, effective July 1, 2020, implement weighting factors,
increasing over 5 years, to provide on-time funding for fall enroliment, and effective July 1, 2021, implement
adjustments for the spring average daily membership (ADM);

Reset baseline funding to the 2018-19 school year;

Provide increases in transition minimum payments of 1 percent over the new baseline in the 15t year of the
biennium and 2 percent over the new baseline in the 2" year of the biennium;

Reduce, beginning with the 2020-21 school year, total baseline funding and baseline funding per weighted student
unit for districts that become elementary school districts;

Phase out, beginning in the 2021-22 school year, the baseline funding per weighted student unit minimum. The
changes provide for a 15 percent reduction of the amount by which the district's baseline funding per weighted
student unit exceeds the payment provided per weighted student unit. For each year after the 2021-22 school
year, the reduction percentage is increased by an additional 15 percent until it is equal to the payment provided
per weighted student unit. The changes also provided weighted student units over the baseline weighted student
units must be reimbursed at the formula payment rate, instead of the baseline funding per weighted student unit
rate;

Phase out, beginning in the 2021-22 school year, the dollar amount transition minimum. The changes provided
for a 15 percent reduction in the dollar amount transition minimum for the 2021-22 school year and an additional
15 percent reduction each school year thereafter;

Increase the per student payment rate by 2 percent each year of the biennium, to provide $9,839 per weighted
student unit in the 2019-20 school year and $10,036 per weighted student unit in the 2020-21 school year;

Increase transition maximum payments by 5 percent each year of the 2019-21 biennium;

Increase the local property tax deduction calculation each year over a 5-year period, beginning in the 2020-21
school year, to transition all districts to a deduction of 60 mills in the 2025-26 school year;

Allow school districts, for taxable years beginning after December 31, 2018, to levy additional tax to recover the
increase in the property tax deduction in the state school aid formula until all districts are levying and deducting
60 mills in the state school aid formula;

Reduce the deduction for in lieu of revenue to 75 percent for all revenue types listed, exempt tuition from
nonresident students residing in a state with which the state has not entered a cross-border education contract,
exempt tuition received from an adjacent school district by certain accepting school districts, and reduce all in lieu
of revenue types by the percentage of mills levied in 2018 by the school district for sinking and interest relative to
the total mills levied in 2018;

Provide the Superintendent of Public Instruction use funding provided for state aid to pay South Dakota if more
North Dakota students attend South Dakota schools; and

Require admitting school districts meeting certain criteria to charge 200 percent of the statutory tuition payment
calculation or $4,000, whichever is greater, and that the tuition received by these school districts is not deducted
in the formula.

In 2021, the Legislative Assembly approved House Bill No. 1388 which included the ADM of students enrolled in
virtual instruction for state school aid and amended the state school aid funding formula to:
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e Phase in school size weighting factor increases over 7 years beginning with the 2021-22 school year and adjust
the school size weighting factors for school districts that do not have a high school and for school districts that
operate multiple buildings at least 19 miles apart;

¢ Increase the integrated formula payment rate by 1 percent each year of the biennium, to provide $10,136 per
weighted student unit in the 2021-22 school year and $10,237 per weighted student unit in the 2022-23 school
year; and

¢ Begin phasing out transition maximum adjustments to the state school aid formula over 5 years, beginning in the
2023-24 school year.

In 2021, the Legislative Assembly also approved the following bills impacting the state school aid calculation:

e House Bill No. 1028 allowed school districts to temporarily transfer excess ending general fund balance funds,
accruing as a result of the COVID-19 pandemic, between the general fund and the building fund of the school
district.

e House Bill No. 1246 phased out the deduction of tuition received through federal impact aid funds in the state
school aid formula over 6 years beginning with the 2021-22 school year.

o House Bill No. 1436 removed the remedial requirement for students in kindergarten through grade 4 in
mathematics and reading to attend summer school.

e Senate Bill No. 2165 suspended the ending fund balance limit through June 30, 2023, and adjusted the calculation
of school district ending fund balances to exclude federal impact aid before deducting the excess balance from
state aid formula payments.

Foundation Aid Stabilization Fund

Before December 8, 2016, the principal of the foundation aid stabilization fund was available only upon order of the
Governor to offset foundation aid reductions made by executive action due to a revenue shortfall. Section 54-44.1-12
provides the Director of the Budget may order an allotment to control the rate of expenditures of state agencies. An
allotment must be made by a specific fund and all departments and agencies that receive money from a fund must be
allotted on a uniform percentage basis, except appropriations for foundation aid, transportation aid, and special education
aid only may be allotted to the extent the allotment can be offset by transfers from the foundation aid stabilization fund.

In November 2016, voters approved a measure proposed by Senate Concurrent Resolution No. 4003 (2015), which
amended the Constitution of North Dakota to allow the Legislative Assembly to appropriate or transfer the principal
balance of the foundation aid stabilization fund in excess of 15 percent of the general fund appropriation for state school
aid for education-related purposes.

In 2017, the Legislative Assembly approved Senate Bill No. 2272 and House Bill No. 1155, which amended
Section 54-44.1-12 to provide any reductions to 