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2023 HOUSE STANDING COMMITTEE MINUTES

Human Services Committee
Pioneer Room, State Capitol

HB 1536
1/23/2023

Relating to adopting a state Indian child welfare act, and relating to Indian child welfare.

Chairman Weisz called the meeting to order at 10:27 AM.

Chairman Robin Weisz, Vice Chairman Matthew Ruby, Reps. Karen A. Anderson, Mike
Beltz, Clayton Fegley, Kathy Frelich, Dawson Holle, Carrie McLeod, Todd Porter, Brandon
Prichard, Karen M. Rohr, Jayme Davis, and Gretchen Dobervich present. Rep. Dwight
Kiefert not present.

Discussion Topics:
e Culture of Indian tribes and families
Tribe child welfare departments
Tribal political entities
Current Indian child welfare law
Codification of act
Pending ruling at the United States Supreme Court
Community consolidation process
Treatment of Native American citizens
Rehabilitation of Native American individuals

Rep. Davis introduced HB 1536 with supportive testimony (#15297).
Alisha Lacount, Turtle Mountain Band of Chippaewa’s In House Council, spoke in support.

Scott Davis, representative of the Turtle Mountain Band of Chippewa, and former Executive
Director of the ND Indian Affairs Commission, supportive testimony (#15491).

Lorraine Davis, founder, and CEO of NATIVE, Inc., supportive testimony (#15234).

Todd Ewell, Deputy Director of the North Dakota Commission on the Legal Counsel for
Indigents, supportive testimony (#15497).

Carel Two Eagles, North Dakota citizen, spoke in support.

Rebecca Gray Bull, Indian Child Welfare Director for the Standing Rock and Souix Tribe,
supportive testimony (#15108).

Cathy Ferderer, Juvenile Court Coordinator for the State Court Administrator's Office,
supportive testimony (#14837).
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Cory Pederson, Director of the Children and Family Services Section with the Department of
Health and Human Services, offered testimony in support of bill and proposed an amendment
(#15507).

Nathan Davis, Executive Director of Human Affairs in North Dakota, spoke in support.
Sharnell Seaboy, foster parent in ND, spoke in support.

Additional written testimony:

Carenlee Barkdull, Professor from the University of North Dakota, supportive testimony
(#15016).

Harmony Bercier, Prevention Services Program Developer at the Native American Training
Institute, supportive testimony (#15181).

Chairman Weisz adjourned the meeting at 11:20 AM.

Phillip Jacobs, Committee Clerk



2023 HOUSE STANDING COMMITTEE MINUTES

Human Services Committee
Pioneer Room, State Capitol

HB 1536
2/13/2023

Relating to adopting a state Indian child welfare act and relating to Indian child welfare.

Chairman Weisz called the meeting to order at 4:37 PM.

Chairman Robin Weisz, Vice Chairman Matthew Ruby, Reps. Karen A. Anderson, Mike
Beltz, Clayton Fegley, Kathy Frelich, Dawson Holle, Dwight Kiefert, Carrie McLeod, Todd
Porter, Brandon Prichard, Karen M. Rohr, Jayme Davis, and Gretchen Dobervich. All
present.

Discussion Topics:
e Committee work
e Proposed amendment.

Representative Davis explained the amendments to HB 1536. Different language changes
like (Pg. 4 line 19 remove “children and youth”) (Pg. 7 line 6 change “criminal” to “delinquent”)
(#15507)

Chairman Weisz adjourned the meeting at 4:50 PM.

Phillip Jacobs, Committee Clerk By: Leah Kuball



2023 HOUSE STANDING COMMITTEE MINUTES

Human Services Committee
Pioneer Room, State Capitol

HB 1536
2/15/2023

Relating to adopting a state Indian child welfare act, and relating to Indian child welfare.

Chairman Weisz called the meeting to order at 5:14 PM.

Chairman Robin Weisz, Vice Chairman Matthew Ruby, Reps. Karen A. Anderson, Mike
Beltz, Clayton Fegley, Kathy Frelich, Dawson Holle, Dwight Kiefert, Carrie McLeod, Todd
Porter, Brandon Prichard, Karen M. Rohr, Jayme Davis, and Gretchen Dobervich. All
present.

Discussion Topics:
e Committee action
e Amendment (23.0481.03004)

Representative Davis explained the amendments to HB 1536.

Cory Pederson, Director of Child Welfare Services with the Department of Health and Human
Services, referred to Alisha for questioning.

Alisha Lacount, Director for United Indian Tribes Child Support, answered questions from the
committee.

Cory Pederson, answered questions from the committee.

Heather Trainor, Court Improvement program coordinator for the state of North Dakota,
answered questions from the committee.

Cory Pederson, answered additional questions from the committee.

Representative Prichard moved to turn bill into a study to make foster care systems better for
Native American children and children on the reservations.

Seconded by Representative Kiefert.

Cory Pederson, Director of Child Welfare Services with the Department of Health and Human
Services, answered questions from the committee.

Roll Call Vote:
Representatives Vote
Representative Robin Weisz
Representative Matthew Ruby
Representative Karen A. Anderson
Representative Mike Beltz
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Representative Jayme Davis
Representative Gretchen Dobervich
Representative Clayton Fegley
Representative Kathy Frelich
Representative Dawson Holle
Representative Dwight Kiefert
Representative Carrie McLeod
Representative Todd Porter
Representative Brandon Prichard
Representative Karen M. Rohr

<X<XZ<XK<KZ2Z2Z2Z22Z

Motion fails 5-9-0.

Representative Porter moved to adopt amendment to HB 1536. (Subsection 19, affirmative
act of through and timely- and to maintain and reunite and Indian child Etc.)

Seconded by Vice Chairman Ruby.

No action taken.

Alishia Lacount answered questions from the committee.

Representative Porter moved to adopt amendment to HB 1536. (23.0481.03004)
Seconded by Vice Chairman Ruby.

Voice Vote: Motion carries

Representative Porter moved a DO PASS as amended.

Representative Kiefert seconded motion.

Roll call vote:

Representatives \"
Representative Robin Weisz
Representative Matthew Ruby
Representative Karen A. Anderson
Representative Mike Beltz
Representative Jayme Davis
Representative Gretchen Dobervich
Representative Clayton Fegley
Representative Kathy Frelich
Representative Dawson Holle
Representative Dwight Kiefert
Representative Carrie McLeod
Representative Todd Porter
Representative Brandon Prichard
Representative Karen M. Rohr
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Motion carries: 14-0-0

Bill carrier: Representative Dobervich
Chairman Weisz adjourned the meeting at 6:09 PM.

Phillip Jacobs, Committee Clerk By: Leah Kuball



23.0481.03004 Adopted by the House Human Services ‘Q%’\S
Title.04000 Committee y
February 15, 2023 "{C?

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1536

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to create and
enact a new subsection to section 27-20.3-19 of the North Dakota Century Code,
relating to Indian child welfare; and to provide for a legislative management study.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. A new subsection to section 27-20.3-19 of the North Dakota
Century Code is created and enacted as follows:

Foster care or preadoptive placements - Criteria - Preferences.

An Indian child accepted for foster care or preadoptive placement must be
placed in the least restrictive setting that most approximates a family and
which meets the child's special needs, if any. The child must be placed
within reasonable proximity to the child's home, taking into account any
special needs of the child. In any foster care or preadoptive placement, a
preference must be given, in the absence of good cause to the contrary. to
a placement with:

a. A member of the Indian child's extended family:

b. Afoster home licensed. approved. or specified by the Indian child's
tribe;

¢. An Indian foster home licensed or approved by an authorized
non-Indian licensing authority: or

d. Aninstitution for children approved by an Indian tribe operated by an

Indian organization which has a program suitable to meet the Indian
child's needs.

SECTION 2. LEGISLATIVE MANAGEMENT STUDY. During the 2023-24
interim, the legislative management shall consider studying the implications of
codifying the Indian Child Welfare Act of 1978 [25 U.S.C. 1901 et seq.]. The study must
include a review of the Indian Child Welfare Act of 1978 [25 U.S.C. 1901 et seq.],
section 27-20.3-19, related case law, and input from stakeholders. The legislative
management shall report its findings and recommendations, together with any
legislation necessary to implement the recommendations, to the sixty-ninth legislative
assembly."

Renumber accordingly

Page No. 1 23.0481.03004

\
\



Com Standing Committee Report Module ID: h_stcomrep_30_024

February 16, 2023 8:01AM Carrier: Dobervich
Insert LC: 23.0481.03004 Title: 04000

REPORT OF STANDING COMMITTEE
HB 1536: Human Services Committee (Rep. Weisz, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS (14
YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1536 was placed on the Sixth
order on the calendar.

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to create and
enact a new subsection to section 27-20.3-19 of the North Dakota Century Code,
relating to Indian child welfare; and to provide for a legislative management study.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. A new subsection to section 27-20.3-19 of the North Dakota
Century Code is created and enacted as follows:

Foster care or preadoptive placements - Criteria - Preferences.

An Indian child accepted for foster care or preadoptive placement must

be placed in the least restrictive setting that most approximates a family
and which meets the child's special needs, if any. The child must be
placed within reasonable proximity to the child's home, taking into
account any special needs of the child. In any foster care or preadoptive
placement, a preference must be given, in the absence of good cause to
the contrary, to a placement with:

a. A member of the Indian child's extended family;

b. Afoster home licensed, approved, or specified by the Indian child's
tribe;

c. An Indian foster home licensed or approved by an authorized
non-Indian licensing authority; or

d. An institution for children approved by an Indian tribe operated by an

Indian organization which has a program suitable to meet the Indian

child's needs.

SECTION 2. LEGISLATIVE MANAGEMENT STUDY. During the 2023-24
interim, the legislative management shall consider studying the implications of
codifying the Indian Child Welfare Act of 1978 [25 U.S.C. 1901 et seq.]. The study
must include a review of the Indian Child Welfare Act of 1978 [25 U.S.C. 1901
et seq.], section 27-20.3-19, related case law, and input from stakeholders. The
legislative management shall report its findings and recommendations, together with
any legislation necessary to implement the recommendations, to the sixty-ninth
legislative assembly."

Renumber accordingly

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_30_024
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2023 SENATE STANDING COMMITTEE MINUTES

Human Services Committee
Fort Lincoln Room, State Capitol

HB 1536
3/22/2023

Relating to Indian child welfare; and to provide for a legislative management study.

9:02 AM Madam Chair Lee called the hearing to order. Senators Lee, Cleary, Clemens,
K. Roers, Hogan, Weston were present.

Discussion Topics:

¢ Indian Child Welfare Act
Indian children removed from families
Indian children raised by non-Indian families
Data collection
Amendment

9:05 AM Representative Davis introduced HB 1536 testimony in favor #26233, 26330

9:28 AM Donavon Foughty, Judge, Ramsey County Court, verbally testified in favor via
phone.

9:39 AM Scott Davis, Tatanka Consulting group representing the Turtle Mountain
Band of Chippewa, in favor #26220

9:46 AM Cory Pedersen, Children and Family Service, Department of Health and
Human Services, verbally testified in favor.

9:49 AM Alysia LaCounte, General Counsel, Turtle Mountain Band of Chippewa
Indians, testified online in favor. #26116

9:54 AM Nathan Davis, Executive Director, North Dakota Indian Affairs, verbally
testified in favor.

9:59 AM Todd Ewell, Deputy Director, North Dakota Commission on Legal Counsel for
Indigents, testified in favor. #26210

10:01 AM Representative Finley-Deville, District 4 A, testimony in favor #26334

10:03 AM Vince Gillette, Tribal Liaison, Three Rivers Human Services Zone, Fort Yates
Office, testified in favor. #26148, 26149, 26150



Senate Human Services Committee
HB 1536

March 22, 2023

Page 2

10:10 AM Sharnell Seaboy, Field Organizer, North Dakota Native Vote, testified in favor.
#26281

Additional Testimony:

Seth O’Neill, Attorney, CAWS North Dakota in favor #26007

Harmony Bercier, Grant Manager, Prevention Services Program Developer, North
Dakota Indian Child Welfare Act Implementation Partnership — University of North
Dakota in favor #26144

Jessi Leneaugh, Indian Child Welfare Act Preservationist Program Coordinator, Native
American Training Institute in favor #26165

Jill Doernbach — ICWA Family Preservationist, The Native American Training Institute
in favor #26301

10:12 AM Madam Chair Lee closed the hearing.

Patricia Lahr, Committee Clerk



2023 SENATE STANDING COMMITTEE MINUTES

Human Services Committee
Fort Lincoln Room, State Capitol

HB 1536
3/22/2023

Relating to Indian child welfare; and to provide for a legislative management study.

10:46 AM Madam Chair Lee called the meeting to order. Senators Lee, Cleary,
Clemens, K. Roers, Hogan, Weston are present.

Discussion Topics:
¢ Amendment
e Committee action

Senator Lee calls for discussion
Senator K. Roers moved to adopt Amendment LC 23.0481.03000 and the study

resolution LC 23.0481.04000.
Senator Weston seconded the motion.

Roll call vote.
Senators Vote
Senator Judy Lee Y
Senator Sean Cleary Y
Senator David A. Clemens Y
Senator Kathy Hogan Y
Senator Kristin Roers Y
Senator Kent Weston Y

Motion passed 6-0-0.

Senator K. Roers moved DO PASS as AMENDED.
Senator Weston seconded the motion.

Roll call vote.

Senators Vote
Senator Judy Lee
Senator Sean Cleary
Senator David A. Clemens
Senator Kathy Hogan
Senator Kristin Roers
Senator Kent Weston
Motion passed 6-0-0.
Senator Hogan will carry HB 1536.
10:57 AM Madam Chair Lee closed the meeting.
Patricia Lahr, Committee Clerk

<< <=<=<=<

Committee reconsidered actions on March 22, 2023 at 4:11 PM.



2023 SENATE STANDING COMMITTEE MINUTES

Human Services Committee
Fort Lincoln Room, State Capitol

HB 1536
3/22/2023

Relating to Indian child welfare; and to provide for a legislative management study.

4:11 PM Madam Chair Lee called the meeting to order. Senators Lee, Cleary, Clemens,
K. Roers, Hogan, Weston were present.

Discussion Topics
e Amendment
e Study

Senator Lee calls for discussion

4:12 PM Cory Pedersen, Children and Family Services Director, North Dakota
Department of Health and Human Services, proposed amendment. #26391

4:23 PM Representative Davis verbally provided information.
Senator Hogan moved to Reconsider actions.
Senator Weston seconded the Reconsider motion.

Roll call vote.

Senators \'/
Senator Judy Lee
Senator Sean Cleary
Senator David A. Clemens
Senator Kathy Hogan
Senator Kristin Roers
Senator Kent Weston

Motion passed 6-0-0.

o
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4:31 PM Madam Chair Lee closed the meeting.

Patricia Lahr, Committee Clerk



2023 SENATE STANDING COMMITTEE MINUTES

Human Services Committee
Fort Lincoln Room, State Capitol

HB 1536
3/27/2023

Relating to Indian child welfare; and to provide for a legislative management study.

9:49 AM Madam Chair Lee called the meeting to order. Senators Lee, Cleary,
Clemens, K. Roers, Hogan, Weston were present.

Discussion Topics:
¢ Amendment
e Committee acttion

9:56 AM Corey Pedersen, Director Children and Family Services, North Dakota Health
and Human Services, provided information on previously submitted amendment # 26391.

Senator Hogan moved to further adopt amendment #26391 and add a study resolution.
LC 23.0481.04001
Senator Weston seconded the motion.

Roll call vote.
Senators Vote
Senator Judy Lee Y
Senator Sean Cleary Y
Senator David A. Clemens Y
Senator Kathy Hogan Y
Senator Kristin Roers Y
Senator Kent Weston Y

Motion passed 6-0-0.

Senator K. Roers DO PASS as AMENDED.
Senator Weston seconded the motion.

Roll call vote.

Senators \'/
Senator Judy Lee
Senator Sean Cleary
Senator David A. Clemens
Senator Kathy Hogan
Senator Kristin Roers
Senator Kent Weston

Motion passed 6-0-0.
Senator Hogan will carry HB 1536.
10:06 AM Madam Chair Lee closed the meeting.

o
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Patricia Lahr, Committee Clerk



23.0481.04001 Adopted by the Senate Human Services A/
Title.05000 Committee MK
March 27, 2023 ;

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1536

Page 1, line 1, replace "a new subsection to section 27-20.3- 19" with "sections 27-20.3-19.1,
27-20.3-19.2, 27-20.3-19.3, 27-20.3-19.4, and 27-20.3-19.5"

Page 1, line 2, after the first "to" insert "adopting a state"
Page 1, line 2, after "welfare" insert "act"

Page 1, line 2, after the semicolon insert "to amend and reenact section 27-20.3-19 of the
North Dakota Century Code, relating to Indian child welfare;"

Page 1, replace lines 5 through 19 with:

"SECTION 1. AMENDMENT. Section 27-20.3-19 of the North Dakota Century
Code is amended and reenacted as follows:

27-20.3-19. Indian child welfare - Active efforts and procedures.

1.  As used in this section and sections 27-20.3-19.1 through 27-20.3-19.5:

a.  "Act" means this section and sections 27-20.3-19.2 through
27-20.3-19.5.

b. "Active efforts" means affirmative, active, thorough, and timely efforts
intended primarily to maintain or reunite an Indian child with the Indian
child's family. Active-effertsrequired-of-the-federa-indian-Child-Welfare
%P%%M@ﬁh%@%}aﬁwmaﬁ%

- If an agency is involved in
the child-custody proceeding, active efforts must involve assisting the
parent-or-parentsa parent or Indian custodian threughwith the steps of
a case plan and-withincluding accessing or developing the resources
necessary to satisfy the case plan. To the maximum extent possible,
active efforts should be provided in a manner consistent with the
prevailing social and cultural conditions and way of life of the Indian
child's tribe and should be conducted in partnership with the Indian
child and the Indian child's parents, extended family members, Indian
custodians, and tribe. Active efforts are to be tailored to the facts and
circumstances of the case. The term includes:

(1) Conducting a comprehensive assessment of the circumstances
of the Indian child's family, with a focus on safe reunification as
the most desirable goal, with ongoing timely assessment to
determine when the threat is resolved and placement of the
Indian child can be returned to the custodian.

(2) Identifying appropriate services and helping the-parentsa parent
or Indian custodian to overcome barriers, including actively

assisting the-parentsa parent or Indian custodian in obtaining
such services.

(3) Identifying, notifying, and inviting representatives of the Indian
child's tribe to participate in providing support and services to

Page No. 1}4.!},.' 23.0481.04001
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the Indian child's family and in family team meetings,
permanency planning, and resolution of placement issues.

Indian child's extended family members, and contacting and
consulting with extended family members to provide family
structure and support for the Indian child and the Indian child's
parentsparent or Indian custodian.

(5) Offering and employing available and culturally appropriate
family preservation strategies and facilitating the use of remedial
and rehabilitative services provided by the Indian child's tribe.

(6) Taking steps to keep siblings together, if possible.

(7) Supporting regular visits with parentsa parent or Indian
eustodianscustodian in the most natural setting possible as well
as trial home visits of the Indian child during any period of
removal, consistent with the need to ensure the health, safety,
and welfare of the Indian child. '

(8) Identifying community resources, including housing, financial,
transportation, mental health, substance abuse, and peer
support services and actively assisting the Indian child's
parentsparent or Indian custodian or, as appropriate, the Indian
child's family, in utilizing and accessing those resources.

(9) Monitoring progress and participation in services.

(10) Considering alternative ways to address the needs of the Indian
child's parentsparent or Indian custodian and where appropriate,
the family, if the optimum services do not exist or are not
available.

(11)  Providing post-reunification services and monitoring.

"Adoptive placement" means the permanent placement of an Indian
child for adoption.

"Extended family member" means a relationship defined by the law or
custom of the Indian child's tribe or, in the absence of such law or
custom, means an individual who has reached the age of eighteen
and who is the Indian child's grandparent, aunt or uncle, brother or
sister, brother-in-law or sister-in-law, niece or nephew, first or second
cousin, or stepparent.

"Foster care or non-foster care placement" means the removal of an
Indian child from the home of his or her parent or Indian custodian for
temporary placement in a foster home, qualified residential treatment
program, residential care center for Indian children and youth, or
certified shelter care facility, in the home of a relative other than a
parent or Indian custodian, or in the home of a guardian, from which
placement the parent or Indian custodian cannot have the Indian child
returned upon demand. The term does not include an adoptive
placement, a preadoptive placement, or emergency change in
placement under section 27-20.3-06 or holding an Indian child in
custody.

Page No. 2| 23.0481.04001
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"Indian" means an individual who is a member of an Indian tribe, or 271 A5

who is a native and a member of a regional corporation as defined
under 43 U.S.C. 1606.

"Indian child" means any unmarried individual who is under the age of
eighteen and is either a member of an Indian tribe or is eligible for
membership in an Indian tribe and is the biological child of a member
of an Indian tribe.

'Indian child custody proceeding" means a proceeding brought by the
state involving:

(1) Foster care or non-foster care placement;
(2) A preadoptive placement;

(3) An adoptive placement; or

(4) Atermination of parental rights under section 27-20.3-20 for an
Indian child.

"Indian child's tribe" means the Indian tribe in which an Indian child is
a member or eligible for membership or, in the case of an Indian child
who is a member of or eligible for membership in more than one tribe,
the Indian tribe with which the Indian child has the more significant
contacts.

“Indian custodian" means any Indian individual who has legal custody
of an Indian child under tribal law or custom or under state law or to
whom temporary physical care, custody, and control has been
transferred by the parent of the Indian child.

"Indian tribe" means an Indian tribe, band, nation, or other organized
Indian group or community of Indians recognized as eligible for
services provided to Indians by the United States secretary of the
interior because of their status as Indians, including any Alaska native
village as defined in 43 U.S.C. 1602(c).

"Parent" means anya biological parent erparents of an Indian child or
aryan Indian individual who has lawfully adopted an Indian child,
including adoptions under tribal law or custom. The term does not
include the unwed father if paternity has not been acknowledged or
established.

"Preadoptive placement" means the temporary placement of an Indian
child in a foster home, home of a relative other than a parent or Indian
custodian, or home of a guardian after a termination of parental rights

but before or in lieu of an adoptive placement, but does not include an
emergency change in placement under section 27-20.3-06.

"Termination of parental rights" means any action resulting in the
termination of the parent-child relationship. It does not include a
placement based upon an act by an Indian child which, if committed
by an adult, would be deemed a crime or a placement upon award of
custody to one of the Indian child's parents in a divorce proceeding.

Before removal of an Indian child from the custody of a parent or Indian
custodian for purposes of involuntary foster care placement or the

Page No. 3 /| 23.0481.04001



termination of parental rights over an Indian child, the court shall find that
active efforts have been made to provide remedial services and
rehabilitative services designed to prevent the breakup of the Indian family
and that these efforts have proved unsuccessful. The court may not order
the removal unless evidence of active efforts shows there has been a
vigorous and concerted level of casework beyond the level that would
constitute reasonable efforts under section 27-20.3-26. Reasonable efforts
may not be construed to be active efforts. Active efforts must be made in a
manner that takes into account the prevailing social and cultural values,
conditions, and way of life of the Indian child's tribe. Active efforts must
utilize the available resources of the Indian child's extended family, tribe,
tribal and other relevant social service agencies, and individual Indian
caregivers.

The court may order the removal of the Indian child for involuntary foster
care placement only if the court determines, by clear and convincing
evidence, that continued custody of the Indian child by the parent or Indian
custodian is likely to result in serious emotional or physical damage to the
Indian child. Evidence must show a causal relationship between the
particular conditions in the home and the likelihood that continued custody
of the Indian child will result in serious emotional or physical damage to the
particular Indian child who is the subject of the proceeding. Poverty,
isolation, custodian age, crowded or inadequate housing, substance use,
or nonconforming social behavior does not by itself constitute clear and
convincing evidence of imminent serious emotional or physical damage to
the Indian child. As soon as the threat has been removed and the Indian
child is no longer at risk, the state should terminate the removal, by
returning the Indian child to the parent while offering a solution to mitigate
the situation that gave rise to the need for emergency removal and
placement.

The court may enly order the termination of parental rights over the Indian
child only if the court determines, by evidence beyond a reasonable doubt
that continued custody of the Indian child by the parent or Indian custodian
is likely to result in serious emotional or physical damage to the Indian
child.

In considering whether to involuntarily place an Indian child in foster care
or to terminate the parental rights of the parent of an Indian child, the court
shall require that a qualified expert witness must be qualified to testify
regarding whether the Indian child's continued custody by the parent or
Indian custodian is likely to result in serious emotional or physical damage
to the Indian child and should be qualified to testify as to the prevailing
social and cultural standards of the Indian child's tribe. An individual may
be designated by the Indian child's tribe as being qualified to testify to the
prevailing social and cultural standards of the Indian child's tribe. If the
parties stipulate in writing and the court is satisfied the stipulation is made
knowingly, intelligently, and voluntarily, the court may accept a declaration
or affidavit from a qualified expert witness in lieu of testimony. The court or
any party may request the assistance of the Indian child's tribe or the
bureau of Indian affairs office serving the Indian child's tribe in locating
individuals qualified to serve as expert witnesses. The social worker
regularly assigned to the Indian child may not serve as a qualified expert
witness in child-custody proceedings concerning the Indian child. The

Page No. 4}_,{ 23.0481.04001
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qualified expert witness should be someone familiar with the particular V}t{ 3%
Indian child and have contact with the parentsparent or Indian custodian to g/)’f i
observe interaction between the parentsparent or Indian custodian, the

Indian child, and extended family members. The child welfare agency and

courts should facilitate access to the family and records to facilitate

accurate testimony.

An emergency removal or placement of an Indian child under state law
must terminate immediately when the removal or placement is no longer
necessary to prevent imminent physical damage or harm to the Indian
child.

To facilitate the intent of the act, the agency. in cooperation with the Indian
child's tribe of affiliation, unless a parent objects, shall take steps to enroll
the Indian child in the tribe with the goal of finalizing enroliment before
termination.

SECTION 2. Section 27-20.3-19.1 of the North Dakota Century Code is created
and enacted as follows:

27-20.3-19.1. Indian child welfare - Jurisdiction over custody proceedings.

1.

™

The act includes requirements that apply if an Indian child is the subject of:

a. A child-custody proceeding, including:

(1) Aninvoluntary proceeding: and

(2) A voluntary proceeding that could prohibit the parent or Indian
custodian from regaining custody of the Indian child upon
demand.

[c

An emergency proceeding other than:

(1) Atribal court proceeding; or

(2) A proceeding regarding a delinquent act.

[©

An award of custody of the Indian child to one of the parents. including
an award in a divorce proceeding; or

o

A voluntary placement that either parent, both parents, or the Indian
custodian has, of his or her or their free will, without a threat of

removal by a state agency, chosen for the Indian child and that does
not operate to prohibit the Indian child's parent or Indian custodian
from regaining custody of the Indian child upon demand.

If a proceeding under subsection 1 concerns an Indian child, the act
applies to that proceeding. In determining whether the act applies to a
proceeding, the state court may not consider factors such as the
participation of a parent or the Indian child in tribal cultural, social,
religious, or political activities: the relationship between the Indian child
and the Indian child's parent; whether the parent ever had custody of the
Indian child: or the Indian child's blood guantum.
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If the act applies at the commencement of a proceeding, the act does not
cease to apply solely because the Indian child reaches age eighteen

during the pendency of the proceeding. 2.5] B
4 !

In an Indian child custody proceeding under this chapter involving an
Indian child who is not residing or domiciled within the reservation of the
Indian child's tribe, the court assigned to exercise jurisdiction under this
chapter, upon the petition of the Indian child's parent. Indian custodian, or
tribe. shall transfer the proceeding to the jurisdiction of the tribe unless
either of the following applies:

A parent of the Indian child objects to the transfer.

|20

An Indian tribe has exclusive jurisdiction over an Indian child custody
proceeding involving an Indian child who resides or is domiciled within
the reservation of the tribe, except if that jurisdiction is otherwise
vested in the state by federal law. If an Indian child is a ward of a tribal
court, the Indian tribe retains exclusive jurisdiction regardless of the
residence or domicile of the Indian child.

=

In an Indian child custody proceeding under this chapter involving an
Indian child who is not residing or domiciled within the reservation of the
Indian child's tribe, the court assigned to exercise jurisdiction under this
chapter, upon the petition of the Indian child's parent, Indian custodian, or
tribe, shall transfer the proceeding to the jurisdiction of the tribe unless any
of the following apply:

A parent of the Indian child objects to the transfer.

|

b. The Indian child's tribe does not have a tribal court, or the tribal court
of the Indian child's tribe declines jurisdiction.

The court determines good cause exists to deny the transfer. In
determining whether good cause exists to deny the transfer, the court
may not consider any perceived inadequacy of the tribal social
services department or the tribal court of the Indian child's tribe. The
court may determine good cause exists to deny the transfer only if the
person opposing the transfer shows by clear and convincing evidence
that the evidence or testimony necessary to decide the case cannot
be presented in tribal court without undue hardship to the parties or
the witnesses and that the tribal court is unable to mitigate the
hardship by making arrangements to receive the evidence or
testimony by use of telephone or live audiovisual means. by hearing
the evidence or testimony at a location that is convenient to the
parties and witnesses, or by use of other means permissible under the
tribal court's rules of evidence.

o

An Indian child's tribe may intervene at any point in an Indian child custody
proceeding.

The state shall give full faith and credit to the public acts, records, and
iudicial proceedings of an Indian tribe which are applicable to an Indian
child custody proceeding to the same extent that the state gives full faith
and credit to the public acts, records. and judicial proceedings of any other
governmental entity.
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SECTION 3. Section 27-20.3-19.2 of the North Dakota Century Code is created Q{k
and enacted as follows: 2
27 /{”‘} |

27-20.3-19.2. Indian child welfare - Court proceedings.

1. In aproceeding involving the foster care or non-foster care placement of or
termination of parental rights to an Indian child whom the court knows or
has reason to know may be an Indian child, the party seeking the foster
care or non-foster care placement or termination of parental rights, for the
first hearing of the proceeding, shall notify the Indian child's parent, Indian
custodian, and tribe, by registered mail. return receipt requested, of the
pending proceeding and of the parties' right to intervene in the proceeding
and shall file the return receipt with the court. Notice of subsequent
hearings in a proceeding must be in writing and may be given by mail,
personal delivery. facsimile transmission, or electronic mail. If the identity
or location of the Indian child's parent, Indian custodian, or tribe cannot be
determined, that notice shall be given to the United States secretary of the
interior in like manner. The first hearing in the proceeding may not be held
until at least ten days after receipt of the notice by the parent. Indian
custodian, and tribe or at least fifteen days after receipt of the notice by the
United States secretary of the interior. On request of the parent, Indian
custodian, or tribe, the court shall grant a continuance of up to twenty
additional days to enable the requester to prepare for that hearing.

N

Each party to a child custody proceeding of an Indian child has the right to
examine all reports or other documents filed with the court upon which a
decision with respect to the out-of-home care placement, termination of
parental rights, or return of custody may be based.

SECTION 4. Section 27-20.3-19.3 of the North Dakota Century Code is created
and enacted as follows: .

27-20.3-19.3. Indian child welfare - Voluntary proceedings - Consent -
Withdrawal.

1. Avoluntary consent by a parent or Indian custodian to a foster care or
non-foster care placement of an Indian child is not valid unless the consent
or delegation is executed in writing, recorded before a judge. and
accompanied by a written certification by the judge that the terms and
consequences of the consent or delegation were fully explained in detail to
and were fully understood by the parent or Indian custodian. The judge
also shall certify the parent or Indian custodian fully understood the
explanation in English or that the explanation was interpreted into a
language the parent or Indian custodian understood. Any consent or
delegation of powers given under this subsection before or within ten days
after the birth of the Indian child is not valid. A parent or Indian custodian
who has executed a consent or delegation of powers under this subsection
may withdraw the consent or delegation for any reason at any time, and
the Indian child must be returned to the parent or Indian custodian. A
parent or Indian custodian who has executed a consent or delegation of
powers under this subsection also may move to invalidate the out-of-home
care placement.
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A voluntary consent by a parent to a termination of parental rights under ;)r(ﬁ
subdivision d of section 27-20.3-20 is not valid unless the consent is J 3”77
executed in writing, recorded before a judge, and accompanied by a %fﬂ
written certification by the judge that the terms and consequences of the

consent were fully explained in detail to and were fully understood by the

parent. The judge also shall certify the parent fully understood the

explanation in English or that the explanation was interpreted into a

language that the parent understood. Consent given under this subsection

before or within ten days after the birth of the Indian child is not valid. A

parent who has executed a consent under this subsection may withdraw
the consent for any reason at any time before the entry of a final order

terminating parental rights, and the Indian child must be returned to the
Indian child's parent.

SECTION 5. Section 27-20.3-19.4 of the North Dakota Century Code is created
and enacted as follows:

27-20.3-19.4. Indian child welfare - Placements preferences.

1. Subject to subsections 3 and 4. in placing an Indian child for adoption or in
delegating powers, as described in a lawful executed power of attorney
regarding an Indian child, preference must be given, in the absence of

good cause, as described in subsection 6, to the contrary, to a placement
with or delegation to one of the following, in the order of preference listed:

a. An extended family member of the Indian child;

b. Another member of the Indian child's tribe;

c. Another Indian family with whom the Indian child has a relationship or
an Indian family from a tribe that is culturally similar to or linguistically
connected to the Indian child's tribe; or

d. The tribe's statutory adopted placement preferences.

o

An Indian child who is accepted for a foster care or non-foster care
placement or a preadoptive placement must be placed in the least
restrictive setting that most approximates a family that meets the Indian
child's special needs. if any, and which is within reasonable proximity to the
Indian child's home, taking into account those special needs. Subject to
subsections 4 and 6, in placing an Indian child in a foster care or
non-foster care placement or a preadoptive placement, preference must be
given, in the absence of good cause, as described in subsection 6, to the
contrary. to a placement in one of the following, in the order of preference

listed:

a. The home of an extended family member of the Indian child;

b. Afoster home licensed, approved, or specified by the Indian child's
tribe:

c. An Indian foster home licensed or approved by the department; or

d. Aqualified residential treatment facility or residential care center for

children and youth approved by an Indian tribe or operated by an
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Indian organization that has a program suitable to meet the needs of
the Indian child.

An Indian child who is the subject of an emergency removal or placement
under a child custody determination under section 27-20.3-06 must be
placed in compliance with foster care or non-foster care placement or
preadoptive placement preferences. unless the person responsible for
determining the placement finds good cause. as described in subsection 6,
for departing from the order of placement preference under subsection 2 or
finds that emergency conditions necessitate departing from that order.
When the reason for departing from that order is resolved, the Indian child
must be placed in compliance with the order of placement preference
under subsection 2. '

In placing an Indian child under subsections 1 and 2 regarding an Indian
child under subsection 1, if the Indian child's tribe has established. by
resolution, an order of preference that is different from the order specified
in subsection 1 or 2, the order of preference established by that tribe must
be followed, in the absence of good cause, as described in subsection 6,
to the contrary, so long as the placement under subsection 1 is appropriate
for the Indian child's special needs, if any, and the placement under
subsection 2 is the least restrictive setting appropriate for the Indian child's
needs as specified in subsection 2.

The standards to be applied in meeting the placement preference
requirements of this subsection must be the prevailing social and cultural
standards of the Indian community in which the Indian child's parent,
Indian custodian, or extended family members reside or with which the
Indian child's parent, Indian custodian, or extended family members
maintain social and cultural ties.

a. If a party asserts that good cause not to follow the placement

preferences exists, the reasons for that belief or assertion must be
stated orally on the record or provided in writing to the parties to the
child-custody proceeding and the court.

b. The party seeking departure from the placement preferences bears
the burden of proving by clear and convincing evidence that there is
good cause to depart from the placement preferences.

c. Acourt's determination of good cause to depart from the placement

preferences must be made on the record or in writing and must be
based on one or more of the following considerations:

(1) The request of the Indian child's parent, if they attest that they
have reviewed the placement options, if any, that comply with
the order of preference.

(2) The request of the Indian child. if the Indian child is of sufficient
age and capacity to understand the decision being made.

(3) The presence of a sibling attachment that can be maintained
only through a particular placement.

(4) The extraordinary physical, mental, or emotional needs of the
Indian child, such as specialized treatment services that may be
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unavailable in the community where families who meet the ﬁ(x
placement preferences live. ,,},5
371"

(56) The unavailability of a suitable placement after a determination
by the court that a diligent search was conducted to find suitable
placements meeting the preference criteria, but none has been
located. For purposes of this analysis, the standards for
determining whether a placement is unavailable must conform to
the prevailing social and cultural standards of the Indian
community in which the Indian child's parent, [ndian custodian.
or extended family resides or with which the Indian child's
parent, Indian custodian, or extended family members maintain
social and cultural ties.

d. Aplacement may not depart from the preferences based on the
socioeconomic status of any placement relative to another placement.
e. A placement may not depart from the preferences based solely on

ordinary bonding or attachment that flowed from time spent in a
nonpreferred placement that was made in violation of the act.

f. The burden of establishing good cause to depart from the order of
placement preference is on the party requesting that departure.

|~

The department or a child welfare agency shall maintain a record of each
adoptive placement, foster care or non-foster care placement, preadoptive
placement, and delegation of powers, made of an Indian child, evidencing
the efforts made to comply with the placement preference requirements
specified in this section, and shall make that record available at any time
on the request of the United States secretary of the interior or the Indian
child's tribe.

SECTION 6. Section 27-20.3-19.5 of the North Dakota Century Code is created
and enacted as follows: -

27-20.3-19.5. Adoptee information.

1. The state court entering a final adoption decree or order in any voluntary or
involuntary Indian child adoptive placement must furnish a copy of the
decree or order within thirty days to the Bureau of Indian Affairs. Chief,
Division of Human Services, 1849 C Street NW, Mail Stop 3645 MIB,
Washington, DC 20240, along with the following information, in an
envelope marked "Confidential":

a. The birth name and birth date of the Indian child, and tribal affiliation
and name of the Indian child after adoption;

b. The names and addresses of the biological parents;

¢. The names and addresses of the adoptive parents;

d. The name and contact information for any agency having files or
information relating to the adoption:;

e. Any affidavit signed by the biological parent or parents requesting the

parent's identity remain confidential; and
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f.  Any information relating to tribal membership or eligibility for tribal }}é‘

bership of the adopted Indian child. \
membership of t pt 2. 72}3

The court shall give the birth parent of the Indian child the opportunity to /
file an affidavit indicating that the birth parent wishes the United States
secretary of the interior to maintain the confidentiality of the birth parent's
identity. If the birth parent files that affidavit, the court shall include the
affidavit with the information provided to the United States secretary of the
interior under subsection 1. and that secretary shall maintain the
confidentiality of the birth parent's identity."

po

Page 1, line 20, after "STUDY" insert "- INDIAN CHILD WELFARE"
Page 1, line 21, remove "implications of codifying the Indian Child"

Page 1, line 22, replace "Welfare Act of 1978 [25 U.S.C. 1901 et seq.]" with "implementation of
sections 27-20.3-19 through 27-20.3-19.5"

Page 1, line 22, remove "the Indian"

Page 1, line 23, replace "Child Welfare Act of 1978 [25 U.S.C. 1901 et seq.], section
27-20.3-19," with "federal statutes related to Indian child welfare,"

Page 1, line 23, replace "related" with "relevant"

Renumber accordingly
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Com Standing Committee Report Module ID: s_stcomrep_52_012
March 28, 2023 7:42AM Carrier: Hogan
Insert LC: 23.0481.04001 Title: 05000

REPORT OF STANDING COMMITTEE
HB 1536, as engrossed: Human Services Committee (Sen. Lee, Chairman)
recommends AMENDMENTS AS FOLLOWS and when so amended, recommends
DO PASS (6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1536
was placed on the Sixth order on the calendar. This bill does not affect workforce
development.

Page 1, line 1, replace "a new subsection to section 27-20.3-19" with "sections 27-20.3-19.1,
27-20.3-19.2, 27-20.3-19.3, 27-20.3-19.4, and 27-20.3-19.5"

Page 1, line 2, after the first "to" insert "adopting a state"
Page 1, line 2, after "welfare" insert "act"

Page 1, line 2, after the semicolon insert "to amend and reenact section 27-20.3-19 of the
North Dakota Century Code, relating to Indian child welfare;"

Page 1, replace lines 5 through 19 with:

"SECTION 1. AMENDMENT. Section 27-20.3-19 of the North Dakota
Century Code is amended and reenacted as follows:

27-20.3-19. Indian child welfare - Active efforts and procedures.

1. As used in this section and sections 27-20.3-19.1 through 27-20.3-19.5:

a. Act" means this section and sections 27-20.3-19.2 through

27-20.3-19.5.

b. "Active efforts" means affirmative, active, thorough, and timely efforts
intended primarily to maintain or reunite an Indian child with the

Indian child's family. Aetive-effertsrequired-ef-thefederaHndian-Child-
We#a¥e—AePef49¥8+25—U—S—G—1994—threugh4—9€3]—apply—eHﬁaJyL

- If an agency is
mvolved in the child-custody proceedlng actlve efforts must involve
assisting the-parent-orparentsa parent or Indian custodian
threughwith the steps of a case plan ard-withincluding accessing or
developing the resources necessary to satisfy the case plan. To the
maximum extent possible, active efforts should be provided in a
manner consistent with the prevailing social and cultural conditions
and way of life of the Indian child's tribe and should be conducted in
partnership with the Indian child and the Indian child's parents,
extended family members, Indian custodians, and tribe. Active efforts
are to be tailored to the facts and circumstances of the case. The
term includes:

(1) Conducting a comprehensive assessment of the circumstances
of the Indian child's family, with a focus on safe reunification as
the most desirable goal, with ongoing timely assessment to
determine when the threat is resolved and placement of the
Indian child can be returned to the custodian.

(2) Identifying appropriate services and helping the-parentsa_
parent or Indian custodian to overcome barriers, including

actively assisting the-parentsa parent or Indian custodian in
obtaining such services.

(3) Identifying, notifying, and inviting representatives of the Indian
child's tribe to participate in providing support and services to
the Indian child's family and in family team meetings,
permanency planning, and resolution of placement issues.
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(4) Conducting or causing to be conducted a diligent search for the
Indian child's extended family members, and contacting and
consulting with extended family members to provide family
structure and support for the Indian child and the Indian child's

parentsparent or Indian custodian.

(5) Offering and employing available and culturally appropriate
family preservation strategies and facilitating the use of
remedial and rehabilitative services provided by the Indian
child's tribe.

(6) Taking steps to keep siblings together, if possible.

(7) Supporting regular visits with parentsa parent or Indian
eustedianscustodian in the most natural setting possible as
well as trial home visits of the Indian child during any period of
removal, consistent with the need to ensure the health, safety,
and welfare of the Indian child.

(8) Identifying community resources, including housing, financial,
transportation, mental health, substance abuse, and peer
support services and actively assisting the Indian child's

parentsparent or Indian custodian or, as appropriate, the Indian
child's family, in utilizing and accessing those resources.

(9) Monitoring progress and participation in services.
(10) Considering alternative ways to address the needs of the

Indian child's parentsparent or Indian custodian and where
appropriate, the family, if the optimum services do not exist or

are not available.
(11) Providing post-reunification services and monitoring.

"Adoptive placement" means the permanent placement of an Indian
child for adoption.

"Extended family member" means a relationship defined by the law
or custom of the Indian child's tribe or, in the absence of such law or
custom, means an individual who has reached the age of eighteen
and who is the Indian child's grandparent, aunt or uncle, brother or
sister, brother-in-law or sister-in-law, niece or nephew, first or second
cousin, or stepparent.

"Foster care or non-foster care placement” means the removal of an
Indian child from the home of his or her parent or Indian custodian

for temporary placement in a foster home, qualified residential

treatment program, residential care center for Indian children and
youth, or certified shelter care facility, in the home of a relative other

than a parent or Indian custodian. or in the home of a guardian. from
which placement the parent or Indian custodian cannot have the
Indian child returned upon demand. The term does not include an
adoptive placement, a preadoptive placement, or emergency change
in placement under section 27-20.3-06 or holding an Indian child in
custody.

"Indian" means an individual who is a member of an Indian tribe, or
who is a native and a member of a regional corporation as defined
under 43 U.S.C. 1606.
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&-g. "Indian child" means any unmarried individual who is under the age
of eighteen and is either a member of an Indian tribe or is eligible for
membership in an Indian tribe and is the biological child of a member
of an Indian tribe.

e-h. "Indian child custody proceeding" means a proceeding brought by
the state involving:

(1) Foster care or non-foster care placement;
(2) A preadoptive placement;
(3) An adoptive placement; or

(4) Atermination of parental rights under section 27-20.3-20 for an
Indian child.

"Indian child's tribe" means the Indian tribe in which an Indian child is
a member or eligible for membership or, in the case of an Indian
child who is a member of or eligible for membership in more than
one tribe, the Indian tribe with which the Indian child has the more
significant contacts.

fj "Indian custodian" means any Indian individual who has legal
custody of an Indian child under tribal law or custom or under state
law or to whom temporary physical care, custody, and control has
been transferred by the parent of the Indian child.

g-k. "Indian tribe" means an Indian tribe, band, nation, or other organized
Indian group or community of Indians recognized as eligible for
services provided to Indians by the United States secretary of the
interior because of their status as Indians, including any Alaska
native village as defined in 43 U.S.C. 1602(c).

k. "Parent" means anya biological parent erparents of an Indian child
or aryan Indian individual who has lawfully adopted an Indian child,
including adoptions under tribal law or custom. The term does not
include the unwed father if paternity has not been acknowledged or
established.

tm. "Preadoptive placement" means the temporary placement of an
Indian child in a foster home, home of a relative other than a parent
or Indian custodian, or home of a guardian after a termination of

parental rights but before or in lieu of an adoptive placement, but
does not include an emergency change in placement under section

27-20.3-06.

[

"Termination of parental rights" means any action resulting in the
termination of the parent-child relationship. It does not include a
placement based upon an act by an Indian child which, if committed
by an adult, would be deemed a crime or a placement upon award of
custody to one of the Indian child's parents in a divorce proceeding.

2. Before removal of an Indian child from the custody of a parent or Indian
custodian for purposes of involuntary foster care placement or the
termination of parental rights over an Indian child, the court shall find that
active efforts have been made to provide remedial services and
rehabilitative services designed to prevent the breakup of the Indian
family and that these efforts have proved unsuccessful. The court may
not order the removal unless evidence of active efforts shows there has
been a vigorous and concerted level of casework beyond the level that
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would constitute reasonable efforts under section 27-20.3-26.
Reasonable efforts may not be construed to be active efforts. Active
efforts must be made in a manner that takes into account the prevailing
social and cultural values, conditions, and way of life of the Indian child's
tribe. Active efforts must utilize the available resources of the Indian
child's extended family, tribe, tribal and other relevant social service
agencies, and individual Indian caregivers.

The court may order the removal of the Indian child for involuntary foster
care placement only if the court determines, by clear and convincing
evidence, that continued custody of the Indian child by the parent or
Indian custodian is likely to result in serious emotional or physical
damage to the Indian child. Evidence must show a causal relationship
between the particular conditions in the home and the likelihood that
continued custody of the Indian child will result in serious emotional or
physical damage to the particular Indian child who is the subject of the
proceeding. Poverty, isolation, custodian age, crowded or inadequate
housing, substance use, or nonconforming social behavior does not by
itself constitute clear and convincing evidence of imminent serious
emotional or physical damage to the Indian child. As soon as the threat
has been removed and the Indian child is no longer at risk, the state
should terminate the removal, by returning the Indian child to the parent
while offering a solution to mitigate the situation that gave rise to the
need for emergency removal and placement.

The court may enty order the termination of parental rights over the
Indian child only if the court determines, by evidence beyond a
reasonable doubt that continued custody of the Indian child by the parent
or Indian custodian is likely to result in serious emotional or physical
damage to the Indian child.

In considering whether to involuntarily place an Indian child in foster care
or to terminate the parental rights of the parent of an Indian child, the
court shall require that a qualified expert withess must be qualified to
testify regarding whether the Indian child's continued custody by the
parent or Indian custodian is likely to result in serious emotional or
physical damage to the Indian child and should be qualified to testify as
to the prevailing social and cultural standards of the Indian child's tribe.
An individual may be designated by the Indian child's tribe as being
qualified to testify to the prevailing social and cultural standards of the
Indian child's tribe. If the parties stipulate in writing and the court is
satisfied the stipulation is made knowingly, intelligently, and voluntarily,

the court may accept a declaration or affidavit from a qualified expert
witness in lieu of testimony. The court or any party may request the

assistance of the Indian child's tribe or the bureau of Indian affairs office
serving the Indian child's tribe in locating individuals qualified to serve as
expert withesses. The social worker regularly assigned to the Indian child
may not serve as a qualified expert witness in child-custody proceedings
concerning the Indian child. The qualified expert witness should be
someone familiar with the particular Indian child and have contact with
the parentsparent or Indian custodian to observe interaction between the
parentsparent or Indian custodian, the Indian child, and extended family
members. The child welfare agency and courts should facilitate access to
the family and records to facilitate accurate testimony.

An emergency removal or placement of an Indian child under state law

must terminate immediately when the removal or placement is no longer

necessary to prevent imminent physical damage or harm to the Indian
child.
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To facilitate the intent of the act, the agency. in cooperation with the

Indian child's tribe of affiliation, unless a parent objects, shall take steps
to enroll the Indian child in the tribe with the goal of finalizing enroliment

before termination.

SECTION 2. Section 27-20.3-19.1 of the North Dakota Century Code is
created and enacted as follows:

27-20.3-19.1. Indian child welfare - Jurisdiction over custody
proceedings.

1

[

o

&

The act includes requirements that apply if an Indian child is the subject
of:

a. Achild-custody proceeding, including:

(1) Aninvoluntary proceeding: and

(2) A voluntary proceeding that could prohibit the parent or Indian

custodian from regaining custody of the Indian child upon
demand.

=

An emergency proceeding other than:
(1) Atribal court proceeding; or
(2) A proceeding regarding a delinquent act.

An award of custody of the Indian child to one of the parents,
including an award in a divorce proceeding; or

A voluntary placement that either parent, both parents. or the Indian
custodian has. of his or her or their free will. without a threat of
removal by a state agency, chosen for the Indian child and that does
not operate to prohibit the Indian child's parent or Indian custodian
from regaining custody of the Indian child upon demand.

o

5

If a proceeding under subsection 1 concerns an Indian child, the act
applies to that proceeding. In determining whether the act applies to a
proceeding, the state court may not consider factors such as the
participation of a parent or the Indian child in tribal cultural, social,
religious, or political activities; the relationship between the Indian child
and the Indian child's parent; whether the parent ever had custody of the
Indian child; or the Indian child's blood quantum.

If the act applies at the commencement of a proceeding, the act does not

cease to apply solely because the Indian child reaches age eighteen
during the pendency of the proceeding.

In an Indian child custody proceeding under this chapter involving an

Indian child who is not residing or domiciled within the reservation of the
Indian child's tribe, the court assigned to exercise jurisdiction under this
chapter, upon the petition of the Indian child's parent, Indian custodian, or

tribe, shall transfer the proceeding to the jurisdiction of the tribe unless
either of the following applies:

a. A parent of the Indian child objects to the transfer.
b. An Indian tribe has exclusive jurisdiction over an Indian child custody

proceeding involving an Indian child who resides or is domiciled
within the reservation of the tribe, except if that jurisdiction is
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otherwise vested in the state by federal law. If an Indian child is a
ward of a tribal court, the Indian tribe retains exclusive jurisdiction

regardless of the residence or domicile of the Indian child.

In an Indian child custody proceeding under this chapter involving an
Indian child who is not residing or domiciled within the reservation of the

Indian child's tribe, the court assigned to exercise jurisdiction under this
chapter, upon the petition of the Indian child's parent, Indian custodian, or

tribe, shall transfer the proceeding to the jurisdiction of the tribe unless
any of the following apply:

A parent of the Indian child objects to the transfer.

[

b. The Indian child's tribe does not have a tribal court, or the tribal court
of the Indian child's tribe declines jurisdiction.

The court determines good cause exists to deny the transfer. In
determining whether good cause exists to deny the transfer, the

court may not consider any perceived inadequacy of the tribal social

services department or the tribal court of the Indian child's tribe. The
court may determine good cause exists to deny the transfer only if

the person opposing the transfer shows by clear and convincing
evidence that the evidence or testimony necessary to decide the

case cannot be presented in tribal court without undue hardship to
the parties or the witnesses and that the tribal court is unable to

mitigate the hardship by making arrangements to receive the

evidence or testimony by use of telephone or live audiovisual means,
by hearing the evidence or testimony at a location that is convenient

to the parties and witnesses, or by use of other means permissible
under the tribal court's rules of evidence.

|©

An Indian child's tribe may intervene at any point in an Indian child
custody proceeding.

The state shall give full faith and credit to the public acts, records. and

judicial proceedings of an Indian tribe which are applicable to an Indian
child custody proceeding to the same extent that the state gives full faith

and credit to the public acts, records, and judicial proceedings of any
other governmental entity.

SECTION 3. Section 27-20.3-19.2 of the North Dakota Century Code is
created and enacted as follows:

27-20.3-19.2. Indian child welfare - Court proceedings.

1.

In a proceeding involving the foster care or non-foster care placement of

or termination of parental rights to an Indian child whom the court knows

or has reason to know may be an Indian child, the party seeking the
foster care or non-foster care placement or termination of parental rights.

for the first hearing of the proceeding. shall notify the Indian child's

parent, Indian custodian, and tribe, by registered mail, return receipt
requested, of the pending proceeding and of the parties' right to
intervene in the proceeding and shall file the return receipt with the court.
Notice of subsequent hearings in a proceeding must be in writing and
may be given by mail, personal delivery, facsimile transmission, or
electronic mail. If the identity or location of the Indian child's parent,

Indian custodian, or tribe cannot be determined. that notice shall be given

to the United States secretary of the interior in like manner. The first
hearing in the proceeding may not be held until at least ten days after

receipt of the notice by the parent. Indian custodian, and tribe or at least
fifteen days after receipt of the notice by the United States secretary of
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the interior. On request of the parent. Indian custodian, or tribe, the court

shall grant a continuance of up to twenty additional days to enable the
requester to prepare for that hearing.

2. Each party to a child custody proceeding of an Indian child has the right

to examine all reports or other documents filed with the court upon which
a decision with respect to the out-of-home care placement, termination of

parental rights, or return of custody may be based.

SECTION 4. Section 27-20.3-19.3 of the North Dakota Century Code is
created and enacted as follows:

27-20.3-19.3. Indian child welfare - Voluntary proceedings - Consent -
Withdrawal.

1. Avoluntary consent by a parent or Indian custodian to a foster care or
non-foster care placement of an Indian child is not valid unless the
consent or delegation is executed in writing, recorded before a judge,
and accompanied by a written certification by the judge that the terms

and consequences of the consent or delegation were fully explained in
detail to and were fully understood by the parent or Indian custodian. The

judge also shall certify the parent or Indian custodian fully understood the
explanation in English or that the explanation was interpreted into a

language the parent or Indian custodian understood. Any consent or
delegation of powers given under this subsection before or within ten

days after the birth of the Indian child is not valid. A parent or Indian
custodian who has executed a consent or delegation of powers under
this subsection may withdraw the consent or delegation for any reason at
any time, and the Indian child must be returned to the parent or Indian

custodian. A parent or Indian custodian who has executed a consent or
delegation of powers under this subsection also may move to invalidate

the out-of-home care placement.

2. Avoluntary consent by a parent to a termination of parental rights under
subdivision d of section 27-20.3-20 is not valid unless the consent is
executed in writing, recorded before a judge, and accompanied by a
written certification by the judge that the terms and consequences of the
consent were fully explained in detail to and were fully understood by the
parent. The judge also shall certify the parent fully understood the
explanation in English or that the explanation was interpreted into a
language that the parent understood. Consent given under this
subsection before or within ten days after the birth of the Indian child is
not valid. A parent who has executed a consent under this subsection
may withdraw the consent for any reason at any time before the entry of
a final order terminating parental rights, and the Indian child must be
returned to the Indian child's parent.

SECTION 5. Section 27-20.3-19.4 of the North Dakota Century Code is
created and enacted as follows:

27-20.3-19.4. Indian child welfare - Placements preferences.

1. Subject to subsections 3 and 4, in placing an Indian child for adoption or

in delegating powers, as described in a lawful executed power of attorney
regarding an Indian child, preference must be given, in the absence of

good cause, as described in subsection 6, to the contrary, to a placement

with or delegation to one of the following, in the order of preference
listed:

a. An extended family member of the Indian child:
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b. Another member of the Indian child's tribe:

c. Another Indian family with whom the Indian child has a relationship
or an Indian family from a tribe that is culturally similar to or
linguistically connected to the Indian child's tribe; or

d. The tribe's statutory adopted placement preferences.

N

An Indian child who is accepted for a foster care or non-foster care
placement or a preadoptive placement must be placed in the least
restrictive setting that most approximates a family that meets the Indian
child's special needs. if any, and which is within reasonable proximity to
the Indian child's home, taking into account those special needs. Subject
to subsections 4 and 6, in placing an Indian child in a foster care or
non-foster care placement or a preadoptive placement, preference must

be given, in the absence of good cause, as described in subsection 6, to
the contrary, to a placement in one of the following, in the order of
preference listed:

The home of an extended family member of the Indian child:

[

=

A foster home licensed. approved, or specified by the Indian child's
tribe:

An Indian foster home licensed or approved by the department; or

o

=

A qualified residential treatment facility or residential care center for
children and youth approved by an Indian tribe or operated by an

Indian organization that has a program suitable to meet the needs of
the Indian child.

o

An Indian child who is the subject of an emergency removal or placement
under a child custody determination under section 27-20.3-06 must be
placed in compliance with foster care or non-foster care placement or
preadoptive placement preferences, unless the person responsible for
determining the placement finds good cause, as described in

subsection 6, for departing from the order of placement preference under

subsection 2 or finds that emergency conditions necessitate departing
from that order. When the reason for departing from that order is

resolved, the Indian child must be placed in compliance with the order of
placement preference under subsection 2.

>

In placing an Indian child under subsections 1 and 2 regarding an Indian

child under subsection 1. if the Indian child's tribe has established, by
resolution, an order of preference that is different from the order specified

in subsection 1 or 2, the order of preference established by that tribe
must be followed, in the absence of good cause. as described in
subsection 6, to the contrary, so long as the placement under
subsection 1 is appropriate for the Indian child's special needs, if any,
and the placement under subsection 2 is the least restrictive setting
appropriate for the Indian child's needs as specified in subsection 2.

[

The standards to be applied in meeting the placement preference

requirements of this subsection must be the prevailing social and cultural
standards of the Indian community in which the Indian child's parent,

Indian custodian, or extended family members reside or with which the

Indian child's parent, Indian custodian, or extended family members
maintain social and cultural ties.

|©

a. If a party asserts that good cause not to follow the placement
preferences exists, the reasons for that belief or assertion must be
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stated orally on the record or provided in writing to the parties to the
child-custody proceeding and the court.

b. The party seeking departure from the placement preferences bears
the burden of proving by clear and convincing evidence that there is
good cause to depart from the placement preferences.

c. Acourt's determination of good cause to depart from the placement
preferences must be made on the record or in writing and must be
based on one or more of the following considerations:

(1) The request of the Indian child's parent, if they attest that they
have reviewed the placement options, if any, that comply with
the order of preference.

(2) The request of the Indian child. if the Indian child is of sufficient
age and capacity to understand the decision being made.

(3) The presence of a sibling attachment that can be maintained
only through a particular placement.

(4) The extraordinary physical. mental, or emotional needs of the
Indian child, such as specialized treatment services that may
be unavailable in the community where families who meet the
placement preferences live.

(8) The unavailability of a suitable placement after a determination
by the court that a diligent search was conducted to find
suitable placements meeting the preference criteria, but none
has been located. For purposes of this analysis. the standards
for determining whether a placement is unavailable must
conform to the prevailing social and cultural standards of the
Indian community in which the Indian child's parent, Indian
custodian, or extended family resides or with which the Indian
child's parent, Indian custodian. or extended family members
maintain social and cultural ties.

d. A placement may not depart from the preferences based on the
socioeconomic status of any placement relative to another
placement.

e. A placement may not depart from the preferences based solely on
ordinary bonding or attachment that flowed from time spent in a
nonpreferred placement that was made in violation of the act.

f. The burden of establishing good cause to depart from the order of

placement preference is on the party requesting that departure.

I~

The department or a child welfare agency shall maintain a record of each
adoptive placement, foster care or non-foster care placement,
preadoptive placement, and delegation of powers, made of an Indian
child, evidencing the efforts made to comply with the placement
preference requirements specified in this section, and shall make that

record available at any time on the request of the United States secretary
of the interior or the Indian child's tribe.

SECTION 6. Section 27-20.3-19.5 of the North Dakota Century Code is
created and enacted as follows:
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27-20.3-19.5. Adoptee information.

1

(A

The state court entering a final adoption decree or order in any voluntary
or involuntary Indian child adoptive placement must furnish a copy of the

decree or order within thirty days to the Bureau of Indian Affairs, Chief,
Division of Human Services. 1849 C Street NW. Mail Stop 3645 MIB.

Washington, DC 20240, along with the following information. in an
envelope marked "Confidential":

a. The birth name and birth date of the Indian child. and tribal affiliation
and name of the Indian child after adoption;

b. The names and addresses of the biological parents:

c. The names and addresses of the adoptive parents;

d. The name and contact information for any agency having files or
information relating to the adoption;

e. Any affidavit signed by the biological parent or parents requesting

the parent's identity remain confidential; and

f.  Any information relating to tribal membership or eligibility for tribal
membership of the adopted Indian child.

The court shall give the birth parent of the Indian child the opportunity to
file an affidavit indicating that the birth parent wishes the United States
secretary of the interior to maintain the confidentiality of the birth parent's
identity. If the birth parent files that affidavit, the court shall include the

affidavit with the information provided to the United States secretary of
the interior under subsection 1. and that secretary shall maintain the

confidentiality of the birth parent's identity."

Page 1, line 20, after "STUDY" insert "- INDIAN CHILD WELFARE"

Page 1, line 21, remove "implications of codifying the Indian Child"

Page 1, line 22, replace "Welfare Act of 1978 [25 U.S.C. 1901 et seq.]" with "implementation
of sections 27-20.3-19 through 27-20.3-19.5"

Page 1, line 22, remove "the Indian"

Page 1, line 23, replace "Child Welfare Act of 1978 [25 U.S.C. 1901 et seq.], section
27-20.3-19," with "federal statutes related to Indian child welfare,"

Page 1, line 23, replace "related" with "relevant”

Renumber accordingly
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2023 HOUSE STANDING COMMITTEE MINUTES

Human Services Committee
Pioneer Room, State Capitol

HB 1536
4/19/2023
Conference Committee

Relating to adopting a state Indian child welfare act and to provide for a legislative
management study.

Chairman Fegley called the meeting to order at 11:30 AM.

Chairman Clayton Fegley, Reps. Carrie McLeod, Jayme Davis, Madam Chair Judy Lee,
Sens. Kent Weston, and Kathy Hogan.

Discussion Topics:
¢ Amendments
e Easier reference
Chairman Fegley called for a discussion on HB 1536.
Rep. Davis proposed an amendment to HB 1536, and moved that the Senate recede from its
amendments and amend as follows. Amendment intends to combine both the language of
amendments from the Senate and the language from the House amendments and the original
bill.
Seconded by Sen. Hogan.
Motion carries 6-0-0.
Carried by Sen. Hogan in the Senate.
Carried Rep. Fegley in the House.
Chairman Fegley adjourned the meeting at 11:34 AM.

Phillip Jacobs, Committee Clerk
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1536

That the Senate recede from its amendments as printed on pages 1432-1441 of the House
Journal and pages 1184-1193 of the Senate Journal and that Engrossed House Bill No. 1536
be amended as follows:

Page 1, line 1, replace "a new subsection to section 27-20.3-19" with "chapter 27-19.1"

Page 1, line 2, after the semicolon insert "to amend and reenact section 27-20.3-18 of the
North Dakota Century Code, relating to reasonable efforts to prevent removal; to repeal
section 27-20.3-19 of the North Dakota Century Code, relating to Indian child welfare;"

Page 1, replace lines 5 through 19 with:

"SECTION 1. Chapter 27-19.1 of the North Dakota Century Code is created and
enacted as follows:

27-19.1-01. Indian child welfare - Active efforts and procedures.

1. As used in this chapter,_unless context reguires otherwise:

a. "Active efforts" means affirmative, active, thorough, and timely efforts
intended primarily to maintain or reunite an Indian child with the Indian
child's family. If an agency is involved in the child custody proceeding,
active efforts must involve assisting the parent or a parent or Indian
custodian with the steps of a case plan and including accessing or
developing the resources necessary to satisfy the case plan. To the
maximum extent possible, active efforts should be provided in a
manner consistent with the prevailing social and cultural conditions
and way of life of the Indian child's tribe and should be conducted in
partnership with the Indian child and the Indian child's parents,
extended family members, Indian custodians, and tribe. Active efforts
are to be tailored to the facts and circumstances of the case. The term
includes:

(1) Conducting a comprehensive assessment of the circumstances
of the Indian child's family, with a focus on safe reunification as
the most desirable goal, with ongoing timely assessment to
determine when the threat is resolved and placement of the
Indian child can be returned to the custodian.

(2) Identifying appropriate services and helping a parent or Indian
custodian to overcome barriers, including actively assisting a
parent or Indian custodian in obtaining such services.

(3) Identifying. notifying, and inviting representatives of the Indian
child's tribe to participate in providing support and services to
the Indian child's family and in family team meetings,
permanency planning, and resolution of placement issues.

(4) Conducting or causing to be conducted a diligent search for the
Indian child's extended family members, and contacting and
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consulting with extended family members to provide family 4
structure and support for the Indian child and the Indian child's lJ{
parent or Indian custodian.

(6) Offering and employing available and culturally appropriate
family preservation strategies and facilitating the use of remedial
and rehabilitative services provided by the Indian child's tribe.

Supporting regular visits with a parent or Indian custodian in the
most natural setting possible as well as trial home visits of the
Indian child during any period of removal, consistent with the
need to ensure the health, safety, and welfare of the Indian
child.

(6) Taking steps to keep siblings together, if possible.
(1)

(8) Identifying community resources, including housing, financial,
transportation, mental health, substance abuse, and peer
support services and actively assisting the Indian child's parent
or Indian custodian or, as appropriate. the Indian child's family,
in utilizing and accessing those resources.

(9) Monitoring progress and participation in services.

(10) Considering alternative ways to address the needs of the Indian

child's parent or Indian custodian and where appropriate, the
family, if the optimum services do not exist or are not available.

(11) Providing post-reunification services and monitoring.

"Adoptive placement" means the permanent placement of an Indian
child for adoption.

"Extended family member" means a relationship defined by the law or
custom of the Indian child's tribe or. in the absence of such law or
custom, means an individual who has reached the age of eighteen
and who is the Indian child's grandparent, aunt or uncle, brother or
sister, brother-in-law or sister-in-law. niece or nephew, first or second
cousin, or stepparent.

"Foster care or nonfoster care placement" means the removal of an
Indian child from the home of his or her parent or Indian custodian for
temporary placement in a foster home, qualified residential treatment
program, residential care center for Indian children and youth, or
certified shelter care facility, in the home of a relative other than a
parent or Indian custodian, or in the home of a guardian, from which
placement the parent or Indian custodian cannot have the Indian child
returned upon demand. The term does not include an adoptive
placement, a preadoptive placement, and emergency change in
placement under section 27-20.3-06 or holding an Indian child in

custody.

"Indian" means an individual who is a member of an Indian tribe, or
who is a native and a member of a regional corporation as defined
under 43 U.S.C. 1606.
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"Indian child" means any unmarried individual who is under the age of
eighteen and is either a member of an Indian tribe or is eligible for

membership in an Indian tribe and is the biological child of a member
of an Indian tribe.

"Indian child custody proceeding" means a proceeding brought by the
state involving:

(1) Foster care or nonfoster care placement;

(2) A preadoptive placement;

(3) An adoptive placement: or

(4) Atermination of parental rights under section 27-20.3-20 for an
Indian child.

"Indian child's tribe" means the Indian tribe in which an Indian child is

a member or eligible for membership or, in the case of an Indian child
who is a member of or eligible for membership in more than one tribe,

the Indian tribe with which the Indian child has the more significant
contacts.

"Indian custodian" means any Indian individual who has legal custody
of an Indian child under tribal law or custom or under state law or to
whom temporary physical care, custody, and control has been
transferred by the parent of the Indian child.

“Indian tribe" means an Indian tribe, band, nation, or other organized
Indian group or community of Indians recognized as eligible for
services provided to Indians by the United States secretary of the
interior because of their status as Indians, including any Alaska native
village as defined in 43 U.S.C. 1602(c).

"Parent” means a biological parent or parents of an Indian child or an
Indian individual who has lawfully adopted an Indian child, including
adoptions under tribal law or custom. The term does not include the
unwed father if paternity has not been acknowledged or established.

"Preadoptive placement" means the temporary placement of an Indian

child in a foster home, home of a relative other than a parent or Indian
custodian. or home of a guardian after a termination of parental rights
but before or in lieu of an adoptive placement, but does not include an
emergency change in placement under section 27-20.3-086.

"Termination of parental rights" means any action resulting in the
termination of the parent-child relationship. It does not include a
placement based upon an act by an Indian child which, if committed
by an adult, would be deemed a crime or a placement upon award of
custody to one of the Indian child's parents in a divorce proceeding.

Before removal of an Indian child from the custody of a parent or Indian

custodian for purposes of involuntary foster care placement or the

termination of parental rights over an Indian child, the court shall find that

active efforts have been made to provide remedial services and

rehabilitative services designed to prevent the breakup of the Indian family

and that these efforts have proved unsuccessful. The court may not order
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the removal unless evidence of active efforts shows there has been a '}U V}:b
vigorous and concerted level of casework beyond the level that would R
constitute reasonable efforts under section 27-20.3-26. Reasonable efforts
may not be construed to be active efforts. Active efforts must be made in a
manner that takes into account the prevailing social and cultural values,
conditions, and way of life of the Indian child's tribe. Active efforts must
utilize the available resources of the Indian child's extended family, tribe,
tribal and other relevant social service agencies, and individual Indian
caregivers.

The court may order the removal of the Indian child for involuntary foster
care placement only if the court determines, by clear and convincing
evidence, that continued custody of the Indian child by the parent or Indian
custodian is likely to result in serious emotional or physical damage to the
Indian child. Evidence must show a causal relationship between the
particular conditions in the home and the likelihood that continued custody
of the Indian child will result in serious emotional or physical damage to the
particular Indian child who is the subject of the proceeding. Poverty.
isolation, custodian age. crowded or inadequate housing, substance use,
or nonconforming social behavior does not by itself constitute clear and
convincing evidence of imminent serious emotional or physical damage to
the Indian child. As soon as the threat has been removed and the Indian
child is no longer at risk, the state should terminate the removal, by
returning the Indian child to the parent or Indian custodian while offering a
solution to mitigate the situation that gave rise to the need for emergency
removal and placement.

The court may order the termination of parental rights over the Indian child
only if the court determines, by evidence beyond a reasonable doubt that
continued custody of the Indian child by the parent or Indian custodian is
likely to result in serious emotional or physical damage to the Indian child.

In considering whether to involuntarily place an Indian child in foster care
or to terminate the parental rights of the parent of an Indian child, the court
shall require that a qualified expert witness must be qualified to testify
regarding whether the Indian child's continued custody by the parent or
Indian custodian is likely to result in serious emotional or physical damage
to the Indian child and should be qualified to testify as to the prevailing
social and cultural standards of the Indian child's tribe. An individual may
be designated by the Indian child's tribe as being qualified to testify to the
prevailing social and cultural standards of the Indian child's tribe. If the
parties stipulate in writing and the court is satisfied the stipulation is made
knowingly, intelligently, and voluntarily, the court may accept a declaration
or affidavit from a qualified expert witness in lieu of testimony. The court or
any party may request the assistance of the Indian child's tribe or the
bureau of Indian affairs office serving the Indian child's tribe in locating
individuals qualified to serve as expert withesses. The social worker
regularly assigned to the Indian child may not serve as a qualified expert
witness in child custody proceedings concerning the Indian child. The
qualified expert withess should be someone familiar with the particular
Indian child and have contact with the parent or Indian custodian to

observe interaction between the parent or Indian custodian. Indian child,
and extended family members. The child welfare agency and courts should
facilitate access to the family and records to facilitate accurate testimony.
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An emergency removal or placement of an Indian child under state law ,'1:5
must terminate immediately when the removal or placement is no longer A'p
necessary to prevent imminent physical damage or harm to the Indian

child.

7. To facilitate the intent of this chapter, the agency, in cooperation with the

Indian child's tribe of affiliation, unless a parent objects, shall take steps to
enroll the Indian child in the tribe with the goal of finalizing enroliment

before termination.

27-19.1-02. Indian child welfare - Jurisdiction over custody proceedings.

1. This chapter includes requirements that apply if an Indian child is the
subject of:

a. Achild custody proceeding, including:

(1) Aninvoluntary proceeding; and

(2) Avoluntary proceeding that could prohibit the parent or Indian
custodian from regaining custody of the Indian child upon
demand;

[c

An emergency proceeding other than:

(1) Atribal court proceeding; or

(2) A proceeding regarding a delinquent act;

|©

An award of custody of the Indian child to one of the parents, including
an award in a divorce proceeding; or

[

A voluntary placement that either parent. both parents, or the Indian
custodian has, of his or her or their free will, without a threat of
removal by a state agency. chosen for the Indian child and that does
not operate to prohibit the Indian child's parent or Indian custodian
from regaining custody of the Indian child upon demand.

[N

If a proceeding under subsection 1 concerns an Indian child, this chapter
applies to that proceeding. In determining whether this chapter applies to a
proceeding, the state court may not consider factors such as the
participation of a parent or the Indian child in tribal cultural, social
religious, or political activities; the relationship between the Indian child
and the Indian child's parent; whether the parent ever had custody of the
Indian child; or the Indian child's blood guantum.

|

If this chapter applies at the commencement of a proceeding, this chapter
does not cease to apply solely because the Indian child reaches age
eighteen during the pendency of the proceeding.

[~

In an Indian child custody proceeding under this chapter involving an
Indian child who is not residing or domiciled within the reservation of the
Indian child's tribe, the court assigned to exercise jurisdiction under this
chapter, upon the petition of the Indian child's parent, Indian custodian, or
tribe, shall transfer the proceeding to the jurisdiction of the tribe unless
either of the following applies:

Page No. 5 - 23.0481.04002
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A parent of the Indian child objects to the transfer. '}DQB
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An Indian tribe has exclusive jurisdiction over an Indian child custody
proceeding involving an Indian child who resides or is domiciled within
the reservation of the tribe, except if that jurisdiction is otherwise
vested in the state by federal law. If an Indian child is a ward of a tribal
court, the Indian tribe retains exclusive jurisdiction regardless of the
residence or domicile of the Indian child.

5. In an Indian child custody proceeding under this chapter involving an
Indian child who is not residing or domiciled within the reservation of the
Indian child's tribe, the court assigned to exercise jurisdiction under this
chapter, upon the petition of the Indian child's parent. Indian custodian, or
tribe, shall transfer the proceeding to the jurisdiction of the tribe unless any
of the following apply:

a. Aparent of the Indian child objects to the fransfer.

b. The Indian child's tribe does not have a tribal court, or the tribal court
of the Indian child's tribe declines jurisdiction.

c. The court determines good cause exists to deny the transfer. In
determining whether good cause exists to deny the transfer. the court
may not consider any perceived inadequacy of the tribal social
services department or the tribal court of the Indian child's tribe. The
court may determine good cause exists to deny the transfer only if the
person opposing the transfer shows by clear and convincing evidence
the evidence or testimony necessary to decide the case cannot be
presented in tribal court without undue hardship to the parties or the
witnesses and that the tribal court is unable to mitigate the hardship
by making arrangements to receive the evidence or testimony by use
of telephone or live audiovisual means. by hearing the evidence or
testimony at a location that is convenient to the parties and witnesses.
or by use of other means permissible under the tribal court's rules of
gvidence.

6. An Indian child's tribe may intervene at any point in an Indian child custody
proceeding.

7. The state shall give full faith and credit to the public acts. records. and

iudicial proceedings of an Indian tribe which are applicable to an Indian
child custody proceeding to the same extent that the state gives full faith
and credit to the public acts, records, and judicial proceedings of any other
governmental entity.

27-19.1-03. Indian child welfare - Court proceedings.

1. In a proceeding involving the foster care or nonfoster care placement of or
termination of parental rights to an Indian child whom the court knows or
has reason to know may be an Indian child. the party seeking the foster
care or nonfoster care placement or termination of parental rights, for the
first hearing of the proceeding, shall notify the Indian child's parent, Indian
custodian, and tribe, by reqgistered mail. return receipt requested, of the
pending proceeding and of the parties' right to intervene in the proceeding
and shall file the return receipt with the court. Notice of subsequent
hearings in a proceeding must be in writing and may be given by mail,
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personal delivery, facsimile transmission, or electronic mail. If the identity . ’}DVﬁ?

or location of the Indian child's parent, Indian custodian. or tribe cannot be
determined. that notice shall be given to the United States secretary of the
interior in like manner. The first hearing in the proceeding may not be held
until at least ten days after receipt of the notice by the parent, Indian
custodian. and tribe or until at least fifteen days after receipt of the notice
by the United States secretary of the interior. On request of the parent.
Indian custodian, or tribe, the court shall grant a continuance of up to
twenty additional days to enable the requester to prepare for that hearing.

Each party to a child custody proceeding of an Indian child has the right to
examine all reports or other documents filed with the court upon which a
decision with respect to the out-of-home care placement, termination of
parental rights, or return of custody may be based.

27-19.1-04. Indian child welfare - Voluntary proceedings - Consent -

Withdrawal.

1

[po

A voluntary consent by a parent or Indian custodian to a foster care or
nonfoster care placement of an Indian child is not valid unless the consent
or delegation is executed in writing. recorded before a judge, and
accompanied by a written certification by the judge that the terms and
consedguences of the consent or delegation were fully explained in detail to
and were fully understood by the parent or Indian custodian. The judge
also shall certify the parent or Indian custodian fully understood the
explanation in English or that the explanation was interpreted into a
language the parent or Indian custodian understood. Any consent or
deleaation of powers given under this subsection before or within ten days
after the birth of the Indian child is not valid. A parent or Indian custodian
who has executed a consent or delegation of powers under this subsection
may withdraw the consent or delegation for any reason at any time. and
the Indian child must be returned to the parent or Indian custodian. A
parent or Indian custodian who has executed a consent or delegation of
powers under this subsection also may move to invalidate the out-of-home
care placement.

A voluntary consent by a parent to a termination of parental rights under
subdivision d of subsection 1 of section 27-20.3-20 is not valid unless the
consent is executed in writing, recorded before a judge, and accompanied
by a written certification by the judge that the terms and consequences of
the consent were fully explained in detail to and were fully understood by
the parent. The judge also shall certify the parent fully understood the
explanation in English or that the explanation was interpreted into a
language that the parent understood. Consent given under this subsection
before or within ten days after the birth of the Indian child is not valid. A
parent who has executed a consent under this subsection may withdraw
the consent for any reason at any time before the entry of a final order
terminating parental rights, and the Indian child must be returned to the
Indian child's parent.

27-19.1-05. Indian child welfare - Placements preferences.

1.

Subiject to subsections 3 and 4. in placing an Indian child for adoption or in
deleqating powers. as described in a lawful executed power of attorney
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regarding an Indian child, preference must be given, in the absence of Q})

good cause, as described in subsection 6, to the contrary, to a placement A-QQ/
with or delegation to one of the following, in the order of preference listed:

An extended family member of the Indian child;

|

b. Another member of the Indian child's tribe;

c. Another Indian family with whom the Indian child has a relationship or
an Indian family from a tribe that is culturally similar to or linguistically
connected to the Indian child's tribe: or

d. The tribe's statutory adopted placement preferences.

An Indian child who is accepted for a foster care or nonfoster care
placement or a preadoptive placement must be placed in the least
restrictive setting that most approximates a family that meets the Indian
child's special needs, if any. and which is within reasonable proximity to the
Indian child's home, taking into account those special needs. Subject to
subsections 4 and 6. in placing an Indian child in a foster care or nonfoster
care placement or a preadoptive placement, preference must be given, in
the absence of good cause, as described in subsection 6, to the contrary,
to a placement in one of the following, in the order of preference listed:

a. The home of an extended family member of the Indian child:;

b. Afoster home licensed, approved, or specified by the Indian child's
tribe;

c. An Indian foster home licensed or approved by the department; or

d. Aqualified residential treatment facility or residential care center for

children and youth approved by an Indian tribe or operated by an
Indian organization that has a program suitable to meet the needs of
the Indian child.

An Indian child who is the subject of an emergency removal or placement
under a child custody determination under section 27-20.3-06 must be
placed in compliance with foster care or nonfoster care placement or
preadoptive placement preferences, unless the person responsible for
determining the placement finds good cause, as described in subsection 6,
for departing from the order of placement preference under subsection 2 or
finds that emergency conditions necessitate departing from that order.
When the reason for departing from that order is resolved, the Indian child
must be placed in compliance with the order of placement preference
under subsection 2.

In placing an Indian child under subsections 1 and 2 regarding an Indian
child under subsection 1, if the Indian child's tribe has established, by
resolution, an order of preference that is different from the order specified
in subsection 1 or 2, the order of preference established by that tribe must
be followed, in the absence of good cause, as described in subsection 6.
to the contrary, so long as the placement under subsection 1 is appropriate
for the Indian child's special needs, if any, and the placement under
subsection 2 is the least restrictive setting appropriate for the Indian child's
needs as specified in subsection 2.

Page No. 8/ 23.0481.04002
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The standards to be applied in meeting the placement preference
requirements of this subsection must be the prevailing social and cultural
standards of the Indian community in which the Indian child's parent,
Indian custodian, or extended family members reside or with which the
Indian child's parent. Indian custodian, or extended family members
maintain social and cultural ties.

a. If a party asserts that good cause not to follow the placement
preferences exists, the reasons for that belief or assertion must be
stated orally on the record or provided in writing to the parties to the
child custody proceeding and the court.

=3

The party seeking departure from the placement preferences bears
the burden of proving by clear and convincing evidence that there is
good cause to depart from the placement preferences.

c. Acourt's determination of good cause to depart from the placement
preferences must be made on the record or in writing and must be
based on one or more of the following considerations:

(1) The request of the Indian child's parent, if they attest that they
have reviewed the placement options, if any, that comply with
the order of preference.

(2) The request of the Indian child. if the Indian child is of sufficient
aae and capacity to understand the decision being made.

(3) The presence of a sibling attachment that can be maintained
only through a particular placement.

(4) The extraordinary physical, mental, or emotional needs of the
Indian child, such as specialized treatment services that may be
unavailable in the community where families who meet the
placement preferences live.

(5) The unavailability of a suitable placement after a determination
by the court that a diligent search was conducted to find suitable
placements meeting the preference criteria, but none has been
located. For purposes of this analysis, the standards for
determining whether a placement is unavailable must conform to

the prevailing social and cultural standards of the Indian
community in which the Indian child's parent, Indian custodian,
or extended family resides or with which the Indian child's
parent. Indian custodian, or extended family members maintain
social and cultural ties.

d. Aplacement may not depart from the preferences based on the
socioeconomic status of any placement relative to another placement.

e. Aplacement may not depart from the preferences based solely on
ordinary bonding or attachment that flowed from time spent in a
nonpreferred placement that was made in violation of this chapter.

f. The burden of establishing good cause to depart from the order of

placement preference is on the party requesting that depairture.
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The department or a child welfare agency shall maintain a record of each
adoptive placement, foster care or nonfoster care placement, preadoptive
placement, and delegation of powers, made of an Indian child, evidencing
the efforts made to comply with the placement preference requirements
specified in this section, and shall make that record available at any time
on the request of the United States secretary of the interior or the Indian
child's tribe.

27-19.1-06. Adoptee information.

1.

[~

The state court entering a final adoption decree or order in any voluntary or
involuntary Indian child adoptive placement must furnish a copy of the
decree or order within thirty days to the Bureau of Indian Affairs, Chief,
Division of Human Services, 1849 C Street NW, Mail Stop 3645 MIB,
Washington, DC 20240, along with the following information, in an
envelope marked "Confidential”;

a. The birth name and birth date of the Indian child, and tribal affiliation
and name of the Indian child after adoption;

b. The names and addresses of the biological parents;
c. The names and addresses of the adoptive parents:
d. The name and contact information for any agency having files or

information relating to the adoption;

e Any affidavit signed by the biological parent or parents requesting the
parent's identity remain confidential; and

f.  Any information relating to tribal membership or eligibility for tribal
membership of the adopted Indian child.

The court shall give the birth parent of an Indian child the opportunity to file
an affidavit indicating that the birth parent wishes the United States
secretary of the interior to maintain the confidentiality of the birth parent's
identity. If the birth parent files that affidavit, the court shall include the
affidavit with the information provided to the United States secretary of the
interior under subsection 1, and that secretary shall maintain the
confidentiality of the birth parent's identity.

SECTION 2. AMENDMENT. Section 27-20.3-18 of the North Dakota Century
Code is amended and reenacted as follows:

27-20.3-18. Reasonable efforts to prevent removal or to reunify - When

required.

8

As used in this section, "reasonable efforts” means the exercise of due
diligence, by the agency granted authority over the child under this
chapter, to use appropriate and available services to meet the needs of the
child and the child's family in order to prevent removal of the child from the
child's family or, after removal, to use appropriate and available services to
eliminate the need for removal, to reunite the child and the child's family,
and to maintain family connections. In determining reasonable efforts to be
made with respect to a child under this section, and in making reasonable
efforts, the child's health and safety must be the paramount concern.

Page No. 10 - 23.0481.04002
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2. Except as provided in subsection 4, reasonable efforts must be made to \’3\,‘\_}
preserve families, reunify families, and maintain family connections:

a. Before the placement of a child in foster care, to prevent or eliminate
the need for removing the child from the child's home;

b. To make it possible for a child to return safely to the child's home;

c. Whether and, if applicable, to place siblings in the same foster care,
relative, guardianship, or adoptive placement, unless it is determined
that such a joint placement would be contrary to the safety or well-
being of any of the siblings; and

d. Inthe case of siblings removed from the home of the siblings who are
not jointly placed, to provide for frequent visitation or other ongoing
interaction between the siblings, unless it is contrary to the safety or
well-being of any of the siblings.

3. If the court or the child's custodian determined that continuation of
reasonable efforts, as described in subsection 2, is inconsistent with the
permanency plan for the child, reasonable efforts must be made to place
the child in a timely manner in accordance with the permanency plan and
to complete steps that are necessary to finalize the permanent placement
of the child.

4. Reasonable efforts of the type described in subsection 2 are not required
if:

a. Acourt of competent jurisdiction has determined a parent has
subjected a child to aggravated circumstances; or

b. The parental rights of the parent, with respect to another child of the
parent, have been involuntarily terminated.

5. Efforts to place a child for adoption, with a fit and willing relative or other
appropriate individual as a legal guardian, or in another planned
permanent living arrangement, may be made concurrently with reasonable
efforts of the type described in subsection 2.

6. Removal of a child from the child's home for placement in foster care must
be based on judicial findings stated in the court's order, and determined on
a case-by-case basis in a manner that complies with the requirements of
titles IV-B and IV-E of the federal Social Security Act [42 U.S.C. 620 et
seq. and 42 U.S.C. 6701 et seq.], as amended, and federal regulations
adopted under this federal Act, provided that this subsection may not
provide a basis for overturning an otherwise valid court order.

7.  For the purpose of section 27-28-3-1927-19.1-01, reasonable efforts were
made under this section to meet the child's needs before a foster care
placement for a child remaining in care for continued foster care purposes.

SECTION 3. REPEAL. Section 27-20.3-19 of the North Dakota Century Code is
repealed."

Page 1, line 20, after "STUDY" insert "- INDIAN CHILD WELFARE"

Page 1, line 21, remove "implications of codifying the Indian Child"

Page No. 11/ 23.0481.04002
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Page 1, line 22, replace "Welfare Act of 1978 [25 U.S.C. 1901 et seq.]" with "implementation of ’LD%)W

chapter 27-19.1" W
Page 1, line 22, remove "the Indian"

Page 1, line 23, replace "Child Welfare Act of 1978 [25 U.S.C. 1901 et seq.], section
27-20.3-19" with "federal statutes related to Indian child welfare"

Page 1, line 23, replace "related" with "relevant"”

Renumber accordingly

Page No. 12_~ 23.0481.04002
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Insert LC: 23.0481.04002

House Carrier: Fegley

Senate Carrier: Hogan

REPORT OF CONFERENCE COMMITTEE
HB 1536, as engrossed: Your conference committee (Sens. Lee, Weston, Hogan and
Reps. Fegley, McLeod, Davis) recommends that the SENATE RECEDE from the
Senate amendments as printed on HJ pages 1432-1441, adopt amendments as
follows, and place HB 1536 on the Seventh order:

That the Senate recede from its amendments as printed on pages 1432-1441 of the House
Journal and pages 1184-1193 of the Senate Journal and that Engrossed House Bill No. 1536
be amended as follows:

Page 1, line 1, replace "a new subsection to section 27-20.3-19" with "chapter 27-19.1"

Page 1, line 2, after the semicolon insert "to amend and reenact section 27-20.3-18 of the
North Dakota Century Code, relating to reasonable efforts to prevent removal; to
repeal section 27-20.3-19 of the North Dakota Century Code, relating to Indian child
welfare;"

Page 1, replace lines 5 through 19 with:

"SECTION 1. Chapter 27-19.1 of the North Dakota Century Code is created
and enacted as follows:

27-19.1-01. Indian child welfare - Active efforts and procedures.

1. As used in this chapter, unless context requires otherwise:
a. "Active efforts" means affirmative, active, thorough, and timely efforts
intended primarily to maintain or reunite an Indian child with the
Indian child's family. If an agency is involved in the child custody
proceeding, active efforts must involve assisting the parent or a
parent or Indian custodian with the steps of a case plan and
including accessing or developing the resources necessary to satisfy

the case plan. To the maximum extent possible, active efforts should

be provided in a manner consistent with the prevailing social and
cultural conditions and way of life of the Indian child's tribe and

should be conducted in partnership with the Indian child and the
Indian child's parents, extended family members, Indian custodians,
and tribe. Active efforts are to be tailored to the facts and
circumstances of the case. The term includes:

(1) Conducting a comprehensive assessment of the circumstances
of the Indian child's family, with a focus on safe reunification as
the most desirable goal, with ongoing timely assessment to

determine when the threat is resolved and placement of the
Indian child can be returned to the custodian.

(2) Identifying appropriate services and helping a parent or Indian
custodian to overcome barriers, including actively assisting a
parent or Indian custodian in obtaining such services.

(3) Identifying, notifying, and inviting representatives of the Indian
child's tribe to participate in providing support and services to
the Indian child's family and in family team meetings,
permanency planning, and resolution of placement issues.

(4) Conducting or causing to be conducted a diligent search for the

Indian child's extended family members, and contacting and
consulting with extended family members to provide family

(1) DESK (2) COMMITTEE Page 1 h_cfcomrep_67_011
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structure and support for the Indian child and the Indian child's
parent or Indian custodian.

(8) Offering and employing available and culturally appropriate
family preservation strategies and facilitating the use of
remedial and rehabilitative services provided by the Indian

child's tribe.

(6) Taking steps to keep siblings together, if possible.
(1)

Supporting regular visits with a parent or Indian custodian in
the most natural setting possible as well as trial home visits of
the Indian child during any period of removal, consistent with

the need to ensure the health, safety, and welfare of the Indian
child.

(8) Identifying community resources, including housing, financial,
transportation, mental health, substance abuse, and peer
support services and actively assisting the Indian child's parent
or Indian custodian or, as appropriate, the Indian child's family,
in utilizing and accessing those resources.

Monitoring progress and participation in services.

9)
(10) Considering alternative ways to address the needs of the
Indian child's parent or Indian custodian and where

appropriate, the family, if the optimum services do not exist or
are not available.

(11) Providing post-reunification services and monitoring.

"Adoptive placement" means the permanent placement of an Indian
child for adoption.

"Extended family member" means a relationship defined by the law
or custom of the Indian child's tribe or, in the absence of such law or
custom, means an individual who has reached the age of eighteen
and who is the Indian child's grandparent, aunt or uncle, brother or
sister, brother-in-law or sister-in-law, niece or nephew, first or second

cousin, or stepparent.

'Foster care or nonfoster care placement" means the removal of an
Indian child from the home of his or her parent or Indian custodian
for temporary placement in a foster home, qualified residential
treatment program, residential care center for Indian children and
youth, or certified shelter care facility, in the home of a relative other
than a parent or Indian custodian, or in the home of a guardian, from

which placement the parent or Indian custodian cannot have the
Indian child returned upon demand. The term does not include an

adoptive placement, a preadoptive placement, and emergency
change in placement under section 27-20.3-06 or holding an Indian
child in custody.

"Indian" means an individual who is a member of an Indian tribe. or

who is a native and a member of a regional corporation as defined
under 43 U.S.C. 1606.

"Indian child" means any unmarried individual who is under the age
of eighteen and is either a member of an Indian tribe or is eligible for
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membership in an Indian tribe and is the biological child of a member
of an Indian tribe.

"Indian child custody proceeding" means a proceeding brought by
the state involving:

(1) Foster care or nonfoster care placement;
(2) A preadoptive placement;

(3) An adoptive placement; or

(4) Atermination of parental rights under section 27-20.3-20 for an
Indian child.

"Indian child's tribe" means the Indian tribe in which an Indian child is

a member or eligible for membership or, in the case of an Indian
child who is a member of or eligible for membership in more than
one tribe, the Indian tribe with which the Indian child has the more

significant contacts.

'Indian custodian" means any Indian individual who has legal
custody of an Indian child under tribal law or custom or under state

law or to whom temporary physical care, custody, and control has
been transferred by the parent of the Indian child.

"Indian tribe" means an Indian tribe, band, nation, or other organized
Indian group or community of Indians recognized as eligible for
services provided to Indians by the United States secretary of the
interior because of their status as Indians, including any Alaska
native village as defined in 43 U.S.C. 1602(c).

"Parent” means a biological parent or parents of an Indian child or an

Indian individual who has lawfully adopted an Indian child. including
adoptions under tribal law or custom. The term does not include the

unwed father if paternity has not been acknowledged or established.

"Preadoptive placement" means the temporary placement of an
Indian child in a foster home. home of a relative other than a parent

or Indian custodian, or home of a guardian after a termination of

parental rights but before or in lieu of an adoptive placement, but

does not include an emergency change in placement under section
27-20.3-06.

"Termination of parental rights" means any action resulting in the
termination of the parent-child relationship. It does not include a
placement based upon an act by an Indian child which, if committed

by an adult, would be deemed a crime or a placement upon award of
custody to one of the Indian child's parents in a divorce proceeding.

Before removal of an Indian child from the custody of a parent or Indian

custodian for purposes of involuntary foster care placement or the
termination of parental rights over an Indian child. the court shall find that

active efforts have been made to provide remedial services and

rehabilitative services designed to prevent the breakup of the Indian

family and that these efforts have proved unsuccessful. The court may
not order the removal unless evidence of active efforts shows there has

been a vigorous and concerted level of casework beyond the level that
would constitute reasonable efforts under section 27-20.3-26.
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Com Conference Committee Report Module ID: h_cfcomrep_67_011
April 20, 2023 11:51AM

3.

|~

[

[

Insert LC: 23.0481.04002
House Carrier: Fegley
Senate Carrier: Hogan

Reasonable efforts may not be construed to be active efforts. Active
efforts must be made in a manner that takes into account the prevailing
social and cultural values, conditions, and way of life of the Indian child's
tribe. Active efforts must utilize the available resources of the Indian
child's extended family. tribe. tribal and other relevant social service

agencies, and individual Indian caregivers.

The court may order the removal of the Indian child for involuntary foster
care placement only if the court determines, by clear and convincing

evidence, that continued custody of the Indian child by the parent or
Indian custodian is likely to result in serious emotional or physical

damage to the Indian child. Evidence must show a causal relationship
between the particular conditions in the home and the likelihood that
continued custody of the Indian child will result in serious emotional or
physical damage to the particular Indian child who is the subject of the
proceeding. Poverty, isolation, custodian age, crowded or inadequate
housing, substance use, or nonconforming social behavior does not by
itself constitute clear and convincing evidence of imminent serious
emotional or physical damage to the Indian child. As soon as the threat
has been removed and the Indian child is no longer at risk, the state
should terminate the removal, by returning the Indian child to the parent
or Indian custodian while offering a solution to mitigate the situation that
gave rise to the need for emergency removal and placement.

The court may order the termination of parental rights over the Indian
child only if the court determines, by evidence beyond a reasonable

doubt that continued custody of the Indian child by the parent or Indian

custodian is likely to result in serious emotional or physical damage to
the Indian child.

In considering whether to involuntarily place an Indian child in foster care
or to terminate the parental rights of the parent of an Indian child, the
court shall require that a qualified expert withness must be qualified to

testify regarding whether the Indian child's continued custody by the
parent or Indian custodian is likely to result in serious emotional or

physical damage to the Indian child and should be qualified to testify as

to the prevailing social and cultural standards of the Indian child's tribe.
An individual may be designated by the Indian child's tribe as being
qualified to testify to the prevailing social and cultural standards of the
Indian child's tribe. If the parties stipulate in writing and the court is
satisfied the stipulation is made knowingly, intelligently, and voluntarily,

the court may accept a declaration or affidavit from a qualified expert
witness in lieu of testimony. The court or any party may request the

assistance of the Indian child's tribe or the bureau of Indian affairs office

serving the Indian child's tribe in locating individuals qualified to serve as
expert witnesses. The social worker regularly assigned to the Indian child
may not serve as a qualified expert witness in child custody proceedings

concerning the Indian child. The qualified expert witness should be
someone familiar with the particular Indian child and have contact with

the parent or Indian custodian to observe interaction between the parent

or Indian custodian, Indian child, and extended family members. The
child welfare agency and courts should facilitate access to the family and
records to facilitate accurate testimony.

An emergency removal or placement of an Indian child under state law
must terminate immediately when the removal or placement is no longer

necessary to prevent imminent physical damage or harm to the Indian
child.
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To facilitate the intent of this chapter, the agency. in cooperation with the
Indian child's tribe of affiliation, unless a parent objects, shall take steps

to enroll the Indian child in the tribe with the goal of finalizing enroliment

before termination.

27-19.1-02. Indian child welfare - Jurisdiction over custody proceedings.

1

N

[
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This chapter includes requirements that apply if an Indian child is the
subject of:

a. Achild custody proceeding. including:

(1) An involuntary proceeding:; and

(2) A voluntary proceeding that could prohibit the parent or Indian
custodian from regaining custody of the Indian child upon
demand:;

o

An emergency proceeding other than:
(1) Atribal court proceeding; or
(2) A proceeding regarding a delinquent act;

An award of custody of the Indian child to one of the parents,
including an award in a divorce proceeding; or

|©

I

A voluntary placement that either parent, both parents, or the Indian

custodian has. of his or her or their free will, without a threat of
removal by a state agency. chosen for the Indian child and that does

not operate to prohibit the Indian child's parent or Indian custodian
from regaining custody of the Indian child upon demand.

If a proceeding under subsection 1 concerns an Indian child, this chapter

applies to that proceeding. In determining whether this chapter applies to
a proceeding, the state court may not consider factors such as the

participation of a parent or the Indian child in tribal cultural, social,
religious, or political activities; the relationship between the Indian child

and the Indian child's parent; whether the parent ever had custody of the
Indian child; or the Indian child's blood quantum.

If this chapter applies at the commencement of a proceeding, this
chapter does not cease to apply solely because the Indian child reaches
age eighteen during the pendency of the proceeding.

In an Indian child custody proceeding under this chapter involving an

Indian child who is not residing or domiciled within the reservation of the

Indian child's tribe, the court assigned to exercise jurisdiction under this

chapter, upon the petition of the Indian child's parent, Indian custodian. or
tribe, shall transfer the proceeding to the jurisdiction of the tribe unless

either of the following applies:

A parent of the Indian child objects to the transfer.

|

b. An Indian tribe has exclusive jurisdiction over an Indian child custody
proceeding involving an Indian child who resides or is domiciled
within the reservation of the tribe, except if that jurisdiction is

otherwise vested in the state by federal law. If an Indian child is a
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ward of a tribal court, the Indian tribe retains exclusive jurisdiction
regardless of the residence or domicile of the Indian child.

In an Indian child custody proceeding under this chapter involving an
Indian child who is not residing or domiciled within the reservation of the
Indian child's tribe, the court assigned to exercise jurisdiction under this
chapter, upon the petition of the Indian child's parent, Indian custodian, or
tribe, shall transfer the proceeding to the jurisdiction of the tribe unless
any of the following apply:

A parent of the Indian child objects to the transfer.

|

b. The Indian child's tribe does not have a tribal court, or the tribal court
of the Indian child's tribe declines jurisdiction.

The court determines good cause exists to deny the transfer. In

determining whether good cause exists to deny the transfer, the
court may not consider any perceived inadequacy of the tribal social
services department or the tribal court of the Indian child's tribe. The
court may determine good cause exists to deny the transfer only if
the person opposing the transfer shows by clear and convincing
evidence the evidence or testimony necessary to decide the case
cannot be presented in tribal court without undue hardship to the

parties or the witnesses and that the tribal court is unable to mitigate
the hardship by making arrangements to receive the evidence or

testimony by use of telephone or live audiovisual means, by hearing

the evidence or testimony at a location that is convenient to the

parties and witnesses, or by use of other means permissible under
the tribal court's rules of evidence.

[©

An Indian child's tribe may intervene at any point in an Indian child
custody proceeding.

The state shall give full faith and credit to the public acts, records, and
judicial proceedings of an Indian tribe which are applicable to an Indian

child custody proceeding to the same extent that the state gives full faith
and credit to the public acts, records, and judicial proceedings of any
other governmental entity.

27-19.1-03. Indian child welfare - Court proceedings.

1

In a proceeding involving the foster care or nonfoster care placement of

or termination of parental rights to an Indian child whom the court knows
or has reason to know may be an Indian child, the party seeking the

foster care or nonfoster care placement or termination of parental rights,
for the first hearing of the proceeding, shall notify the Indian child's
parent, Indian custodian, and tribe, by registered mail. return receipt

requested, of the pending proceeding and of the parties' right to
intervene in the proceeding and shall file the return receipt with the court.

Notice of subsequent hearings in a proceeding must be in writing and

may be given by mail, personal delivery, facsimile transmission, or
electronic mail. If the identity or location of the Indian child's parent,
Indian custodian, or tribe cannot be determined, that notice shall be given
to the United States secretary of the interior in like manner. The first
hearing in the proceeding may not be held until at least ten days after
receipt of the notice by the parent, Indian custodian, and tribe or until at
least fifteen days after receipt of the notice by the United States secretary
of the interior. On request of the parent, Indian custodian, or tribe, the
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court shall grant a continuance of up to twenty additional days to enable
the requester to prepare for that hearing.

Each party to a child custody proceeding of an Indian child has the right
to examine all reports or other documents filed with the court upon which

a decision with respect to the out-of-home care placement, termination of
parental rights, or return of custody may be based.

27-19.1-04. Indian child welfare - Voluntary proceedings - Consent -

Withdrawal.

1.

[N

A voluntary consent by a parent or Indian custodian to a foster care or
nonfoster care placement of an Indian child is not valid unless the

consent or delegation is executed in writing, recorded before a judge,
and accompanied by a written certification by the judge that the terms

and consequences of the consent or delegation were fully explained in

detail to and were fully understood by the parent or Indian custodian. The
judge also shall certify the parent or Indian custodian fully understood the
explanation in English or that the explanation was interpreted into a
language the parent or Indian custodian understood. Any consent or
delegation of powers given under this subsection before or within ten
days after the birth of the Indian child is not valid. A parent or Indian
custodian who has executed a consent or delegation of powers under

this subsection may withdraw the consent or delegation for any reason at
any time, and the Indian child must be returned to the parent or Indian

custodian. A parent or Indian custodian who has executed a consent or
delegation of powers under this subsection also may move to invalidate
the out-of-home care placement.

A voluntary consent by a parent to a termination of parental rights under
subdivision d of subsection 1 of section 27-20.3-20 is not valid unless the
consent is executed in writing, recorded before a judge, and
accompanied by a written certification by the judge that the terms and

consequences of the consent were fully explained in detail to and were
fully understood by the parent. The judge also shall certify the parent fully

understood the explanation in English or that the explanation was
interpreted into a language that the parent understood. Consent given

under this subsection before or within ten days after the birth of the
Indian child is not valid. A parent who has executed a consent under this

subsection may withdraw the consent for any reason at any time before
the entry of a final order terminating parental rights, and the Indian child
must be returned to the Indian child's parent.

27-19.1-05. Indian child welfare - Placements preferences.

1

Subject to subsections 3 and 4, in placing an Indian child for adoption or
in delegating powers, as described in a lawful executed power of attorney

regarding an Indian child, preference must be given, in the absence of
good cause, as described in subsection 6. to the contrary, to a placement

with or delegation to one of the following. in the order of preference
listed:

a. An extended family member of the Indian child:;
b. Another member of the Indian child's tribe;
c. Another Indian family with whom the Indian child has a relationship

or an Indian family from a tribe that is culturally similar to or
linguistically connected to the Indian child's tribe; or
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d. The tribe's statutory adopted placement preferences.

An Indian child who is accepted for a foster care or nonfoster care
placement or a preadoptive placement must be placed in the least
restrictive setting that most approximates a family that meets the Indian
child's special needs. if any. and which is within reasonable proximity to
the Indian child's home, taking into account those special needs. Subject
to subsections 4 and 6, in placing an Indian child in a foster care or
nonfoster care placement or a preadoptive placement, preference must

be given., in the absence of good cause, as described in subsection 6, to
the contrary, to a placement in one of the following, in the order of

preference listed:

a. The home of an extended family member of the Indian child:;

b. Afoster home licensed, approved, or specified by the Indian child's
tribe:

c. AnIndian foster home licensed or approved by the department; or

d. Aqualified residential treatment facility or residential care center for

children and youth approved by an Indian tribe or operated by an

Indian organization that has a program suitable to meet the needs of
the Indian child.

An Indian child who is the subject of an emergency removal or placement

under a child custody determination under section 27-20.3-06 must be
placed in compliance with foster care or nonfoster care placement or
preadoptive placement preferences. unless the person responsible for
determining the placement finds good cause, as described in

subsection 6, for departing from the order of placement preference under
subsection 2 or finds that emergency conditions necessitate departing
from that order. When the reason for departing from that order is

resolved, the Indian child must be placed in compliance with the order of
placement preference under subsection 2.

In placing an Indian child under subsections 1 and 2 regarding an Indian

child under subsection 1, if the Indian child's tribe has established, by
resolution, an order of preference that is different from the order specified

in subsection 1 or 2, the order of preference established by that tribe
must be followed, in the absence of good cause. as described in
subsection 6, to the contrary, so long as the placement under
subsection 1 is appropriate for the Indian child's special needs, if any,
and the placement under subsection 2 is the least restrictive setting
appropriate for the Indian child's needs as specified in subsection 2.

The standards to be applied in meeting the placement preference

requirements of this subsection must be the prevailing social and cultural
standards of the Indian community in which the Indian child's parent,

Indian custodian. or extended family members reside or with which the

Indian child's parent, Indian custodian, or extended family members
maintain social and cultural ties.

a. If a party asserts that good cause not to follow the placement
preferences exists, the reasons for that belief or assertion must be
stated orally on the record or provided in writing to the parties to the
child custody proceeding and the court.
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The party seeking departure from the placement preferences bears
the burden of proving by clear and convincing evidence that there is

good cause to depart from the placement preferences.

A court's determination of good cause to depart from the placement
preferences must be made on the record or in writing and must be

based on one or more of the following considerations:

o

(1) The request of the Indian child's parent, if they attest that they

have reviewed the placement options, if any, that comply with
the order of preference.

(2) The request of the Indian child, if the Indian child is of sufficient
age and capacity to understand the decision being made.

(3) The presence of a sibling attachment that can be maintained
only through a particular placement.

(4) The extraordinary physical, mental, or emotional needs of the

Indian child, such as specialized treatment services that may
be unavailable in the community where families who meet the
placement preferences live.

(5) The unavailability of a suitable placement after a determination
by the court that a diligent search was conducted to find

suitable placements meeting the preference criteria, but none
has been located. For purposes of this analysis, the standards
for determining whether a placement is unavailable must
conform to the prevailing social and cultural standards of the
Indian community in which the Indian child's parent. Indian
custodian, or extended family resides or with which the Indian

child's parent, Indian custodian, or extended family members
maintain social and cultural ties.

o

A placement may not depart from the preferences based on the
socioeconomic status of any placement relative to another

placement.

A placement may not depart from the preferences based solely on
ordinary bonding or attachment that flowed from time spent in a

nonpreferred placement that was made in violation of this chapter.

|©

[

The burden of establishing good cause to depart from the order of
placement preference is on the party requesting that departure.

The department or a child welfare agency shall maintain a record of each
adoptive placement, foster care or nonfoster care placement, preadoptive

placement, and delegation of powers, made of an Indian child.,
evidencing the efforts made to comply with the placement preference

requirements specified in this section, and shall make that record

available at any time on the request of the United States secretary of the
interior or the Indian child's tribe.

27-19.1-06. Adoptee information.

1

The state court entering a final adoption decree or order in any voluntary

or involuntary Indian child adoptive placement must furnish a copy of the
decree or order within thirty days to the Bureau of Indian Affairs. Chief.

Division of Human Services, 1849 C Street NW, Mail Stop 3645 MIB,
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Washington, DC 20240, along with the following information. in an
envelope marked "Confidential";

a. The birth name and birth date of the Indian child. and tribal affiliation
and name of the Indian child after adoption;

b. The names and addresses of the biological parents;

c. The names and addresses of the adoptive parents;

d. The name and contact information for any agency having files or
information relating to the adoption:

e. Any affidavit sighed by the biological parent or parents requesting
the parent's identity remain confidential; and

f.  Any information relating to tribal membership or eligibility for tribal

membership of the adopted Indian child.

The court shall give the birth parent of an Indian child the opportunity to

file an affidavit indicating that the birth parent wishes the United States
secretary of the interior to maintain the confidentiality of the birth parent's
identity. If the birth parent files that affidavit, the court shall include the

affidavit with the information provided to the United States secretary of
the interior under subsection 1. and that secretary shall maintain the

confidentiality of the birth parent's identity.

SECTION 2. AMENDMENT. Section 27-20.3-18 of the North Dakota Century
Code is amended and reenacted as follows:

27-20.3-18. Reasonable efforts to prevent removal or to reunify - When

required.

1.

As used in this section, "reasonable efforts" means the exercise of due
diligence, by the agency granted authority over the child under this
chapter, to use appropriate and available services to meet the needs of
the child and the child's family in order to prevent removal of the child
from the child's family or, after removal, to use appropriate and available
services to eliminate the need for removal, to reunite the child and the
child's family, and to maintain family connections. In determining
reasonable efforts to be made with respect to a child under this section,
and in making reasonable efforts, the child's health and safety must be
the paramount concern.

Except as provided in subsection 4, reasonable efforts must be made to
preserve families, reunify families, and maintain family connections:

a. Before the placement of a child in foster care, to prevent or eliminate
the need for removing the child from the child's home;

b. To make it possible for a child to return safely to the child's home;

c.  Whether and, if applicable, to place siblings in the same foster care,
relative, guardianship, or adoptive placement, unless it is determined
that such a joint placement would be contrary to the safety or well-
being of any of the siblings; and

d. Inthe case of siblings removed from the home of the siblings who
are not jointly placed, to provide for frequent visitation or other
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ongoing interaction between the siblings, unless it is contrary to the
safety or well-being of any of the siblings.

3. If the court or the child's custodian determined that continuation of
reasonable efforts, as described in subsection 2, is inconsistent with the
permanency plan for the child, reasonable efforts must be made to place
the child in a timely manner in accordance with the permanency plan and
to complete steps that are necessary to finalize the permanent placement
of the child.

4. Reasonable efforts of the type described in subsection 2 are not required
if:

a. A court of competent jurisdiction has determined a parent has
subjected a child to aggravated circumstances; or

b. The parental rights of the parent, with respect to another child of the
parent, have been involuntarily terminated.

5. Efforts to place a child for adoption, with a fit and willing relative or other
appropriate individual as a legal guardian, or in another planned
permanent living arrangement, may be made concurrently with
reasonable efforts of the type described in subsection 2.

6. Removal of a child from the child's home for placement in foster care
must be based on judicial findings stated in the court's order, and
determined on a case-by-case basis in a manner that complies with the
requirements of titles IV-B and IV-E of the federal Social Security Act [42
U.S.C. 620 et seq. and 42 U.S.C. 6701 et seq.], as amended, and federal
regulations adopted under this federal Act, provided that this subsection
may not provide a basis for overturning an otherwise valid court order.

7. For the purpose of section 27-28-3-1927-19.1-01, reasonable efforts
were made under this section to meet the child's needs before a foster
care placement for a child remaining in care for continued foster care
purposes.

SECTION 3. REPEAL. Section 27-20.3-19 of the North Dakota Century
Code is repealed.”

Page 1, line 20, after "STUDY" insert "- INDIAN CHILD WELFARE"
Page 1, line 21, remove "implications of codifying the Indian Child"

Page 1, line 22, replace "Welfare Act of 1978 [25 U.S.C. 1901 et seq.]" with "implementation
of chapter 27-19.1"

Page 1, line 22, remove "the Indian"

Page 1, line 23, replace "Child Welfare Act of 1978 [25 U.S.C. 1901 et seq.], section
27-20.3-19" with "federal statutes related to Indian child welfare"

Page 1, line 23, replace "related" with "relevant”
Renumber accordingly

Engrossed HB 1536 was placed on the Seventh order of business on the calendar.
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House Bill No. 1536
Human Service Committee

Testimony Presented by
Cathy Ferderer, Juvenile Court Coordinator
January 23, 2023
For the record, my name is Cathy Ferderer, and | am the Juvenile Court
Coordinator for the State Court Administrator's Office. | am appearing today on House

Bill 1536 to offer testimony in support.

HB 1536 amends Chapter 27-20.3 of the North Dakota Century Code to include Federal
Indian Children Welfare Act language. The Court supports the bill in concept but has
concerns that some of the language is inconsistent with the current juvenile court and
adoption statutes. We have not had an opportunity to thoroughly review the bill so we
are not prepared to offer amendments today. Alternatively, we are happy to collaborate
with other stakeholders to iron out terminology or process issues that may have
inadvertently included or been created when language is copied from another

jurisdiction.

I will stand for any questions.
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Honorable Chairperson Karen Weisz
House Human Services Committee Hearing
January 23, 2023, 10:15 AM, Pioneer Room

House Bill No. 153

| write in strong support of HB 1536, which would enact a state Indian Child Welfare Act into North
Dakota Century Code. My name is Carenlee Barkdull (PhD, LMSW), and | am a Professor of Social Work in
my 18" year at the University of North Dakota. Over the course of my career, | have had the honor to work with
Tribal communities on projects to build child welfare capacity and to improve outcomes for Native children and
families both on and off reservation communities.

Over the past six years, | have been the co-Principal Investigator of a federal grant-- one of three
awarded nationally --to strengthen implementation of the federal Indian Child Welfare Act (ICWA). It builds on
the work of former UND faculty member Dr. Melanie Sage and her contract with the North Dakota Supreme
Court to audit state compliance with the federal law. Data from this project supported plans for court
improvements related to training and support of personnel and identified other areas for cross-system

partnerships to improve ICWA implementation and child welfare outcomes for Native children and families.

Through collaborative work that has included Tribal ICWA offices, North Dakota’s Children and Family
Services Division, the state’s Tribal Court Improvement Project, human service zone leaders and child welfare
workers, and the Children and Family Services Training Center, the ICWA Partnership Project has improved
understanding and implementation of ICWA standards. Further, an outcome of this project, the ICWA Family
Preservationist (IFP) Program, an innovation recently piloted in Grand Forks and Burleigh counties, shows
great promise for substantially reducing the disproportionate number of Native children in the foster care
system. With support from North Dakota’s Children and Family Services Division through a contract with the

Native American Training Institute (NATI), the IFP program holds promise as a national model.

Adoption of a state ICWA statute would safeguard much of the positive progress already
attained by the partnership of North Dakota human services workers and officials, court
administrators, and Tribal partners to improve child welfare outcomes for Native children in our state.
ICWA is considered the “gold standard” of child welfare practice as it engages with families and their
support systems to divert children from the foster care system or to reduce their time in care wherever
possible. This is a research based “best practice” to improve life outcomes for children in the child

welfare system. and support the well-being of children in relation to foster care and adoptive services.

| urge the committee’s support of this legislation to uphold and expand the positive work of state
employees and the state’s investments in partnership with North Dakota’s Tribes. Other Upper Plains states
that have enacted ICWA provisions into state law include Minnesota and Wisconsin. Additional Midwestern

states that have done so include lowa, Nebraska and Oklahoma.
Thank your time and attention, and | welcome any questions or clarifications regarding this testimony.

Carenlee Barkdull, PhD, LMSW (701-777-3770; carenlee.barkdull@und.edu
Professor, Department of Social Work, University of North Dakota
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House Bill. 1536
Human Service Committee
Testimony Presented by
Rebecca Grey Bull, ICWA Director
Standing Rock Sioux Tribe
January 23, 2023

Good morning, Mr. Chairperson, and members of the Committee: Thank you for the opportunity
to testify before you today.

My name is Rebecca Grey Bull, I am the Indian Child Welfare Director for the Standing Rock

Sioux Tribe. I come before you today in my personal and professional capacity in support of
House Bill 1536.

I have been the ICWA representative for the Standing Rock Sioux Tribe since 2016, since that
time, I have worked earnestly and energetically with and alongside my North Dakota state and
tribal counterparts to build a healthy rapport and harmoniously work toward accurately
implementing ICWA and addressing the disproportionality of Native American children in foster
care. ICWA provides a workable and flexible framework to ensure and support tribal jurisdiction
and tribal involvement in matters regarding our children. Which, at ICWA’s inception in 1978,
Congress deemed to be the most vital resource toward the continued existence and integrity of
tribes. House Bill 1536, amongst many other milestones, including the ICWA Family
Preservationist program, is the culmination of seven years of intentional and targeted efforts at
decreasing the disproportionality of Native American children in foster care and improving
outcomes for Native American families. House Bill 1536 will ensure and solidify North Dakota’s
commitment toward demonstrating that when ICWA is implemented accurately and when tribes
and states work together, legitimate, and impactful changes occur. As stated by one of my
cohorts, Ms. Bercier, ICWA has been deemed the golden standard for child welfare nationwide
and North Dakota has recently been hailed as a trailblazer in ICWA implementation and creating
positive change, partly because of the North Dakota’s ICWA Implementation Partnership Grant,
but also because of the strengthened relationships, as a result, and the commitments of each and
every one of us to follow Chief Sittings Bull’s advice of putting our minds together and seeing
what we can build for our children. I humbly ask you all to put your minds with ours and join us
in supporting House Bill 1536.

I extend my thank you and the thank you of the Standing Rock Sioux Tribe community to this
committee and to the entire Sixty-Eighth legislative assembly for your support of ICWA and
your commitment to prioritizing the improvement of child welfare outcomes for Native
American youth in North Dakota.

I will stand for questions.

Rebecca Grey Bull
ICWA Director
Standing Rock Sioux Tribe
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House Bill No. 1536
Human Service Committee

Testimony Presented by
Harmony Bercier, enrolled Member, Turtle Mountain Band of Chippewa Indians
January 23, 2023

For the record, my name is Harmony Bercier, | am the former Grant Manager for the North
Dakota Indian Child Welfare Act (ICWA) Implementation Partnership Grant and the current
Prevention Services Program Developer at the Native American TrainingInstitute. lam writing

to provide testimonyin support of House Bill 1536.

For the last 7 years many state and tribal partners have collaboratively worked very hard to
improve the accurate implementation of the Indian Child Welfare Act to reduce the
disproportionatenumber of Indian children in foster care. Through strengthened partnerships
and improved collaborationthere have been meaningful decreases in disproportionality. Much
of this can be attributed to the great strides ND has made in building meaningful partnerships
that create a network of people who are committed to creating better outcomes for Indian
children and families. Much has been done by way of training, tribal empowerment, and state,
court, and tribal collaboration and support. Additionally, a grant developed, now state funded,
ICWA Family Preservation Program, a program that supports the real time accurate
implementation of ICWA, a true test of ICWA, has demonstrated that when ICWA is
implemented accurately, it does exactly whatit is intended to do: keep Indian children safe
with their family. North Dakota is identified nationally as a leaderin thisarena. Encouraged by
the Federal grant program manager, the process has begun to submit for another multi-million-
dollar grant to reinforce and share with other state and tribal partners, the pathways and
progress that has been made here in North Dakota. ICWA is hailed as the gold standard in child
welfare. The Indian Child Welfare Act began here in this state, and it is imperative that the state
further affirms its leadership and commitment to the Spiritand Letter of the Indian Child

Welfare Act by institutingthe law into North Dakota Century Code.
Please do not hesitate to reach out with any questions.

Harmony Bercier —701.213.9550; harmony.bercier@nativeinstitute.org
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Chairman Weisz and Members of the Committee,

For the record, my name is Lorraine Davis, Founder and CEO of a community-based

organization called NATIVE, Inc. serving Native Americans and other marginalized populations

in the Bismarck and Fargo metropolitan areas of North Dakota. | am also a council member of

the Governor appointed ND Behavioral Health Planning Council. | am here today to support

HB1536. It would be important for the juvenile court statutes and the Indian Child Welfare Act

(ICWA) to be in alignment. It is imperative to support ICWA at the state level. As a provider of

juvenile delinquency prevention services and the lead organization in ND for providing culturally

responsive behavioral health prevention programs for Native American adults and youth and

family programs through our Great Plains Indians Youth and Family Engagement Center, I'd like

to ensure this committee that we would be able to assist in supporting the implementation of this

bill.

NATIVE, Inc. takes a strength-based approach to foster the healthy development of

youth, adults, and families through culturally responsive services, tribal connections, and

cultural identity development for Native Americans living in urban areas of ND.

| stand for any questions. If you have any questions later, please feel free to contact me.

Thank you for your time.
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House of Human Services Committee
January 23, 2023 @ 10:15 am

RE: House Bill 1536
Relating to the adopting of a state Indian Child Welfare Act and Amend and
Reenact Section 27-20.3-19

Boozhoo, Hihanni Waste’, Good morning, Chairman Weisz and Human Services
Committee. For the record, | am Representative Jayme Davis, | represent District
9A in Rolette County. | come before you this morning to introduce House Bill
1536 which will adopt a state Indian child welfare act and amend the North Dakota
Century Code that currently relates to Indian child welfare.

For my testimony I’m going to start with some background information and then
give a quick summary of the bill and its sections and then to round out my
testimony | will answer any questions that | am able to.

Background: The Indian Child Welfare Act (aka ICWA) was created in 1978.

Why was ICWA created? The Indian Child Welfare Act was created in response to
evidence of a high number of Indian children that were being removed from their
families and being placed with non-Indian families. At that time approximately 75-
80% of Indian families living on reservations lost at least one child to the foster
care system. In response to that overwhelming evidence and destruction of Indian
culture Congress passed the Indian child welfare act in 1978.

It was enacted to provide guidance to the States regarding the handling and ways to
protect the best interests of the Indian children and to promote the stability and
security of Indian tribes and families. The act established the minimum standards
for the removal of Indian children and provides guidelines for the placement of
Indian children in foster or adoptive homes which reflect the unique values of
Indian culture. The act recognizes the authority of both tribal and state courts to
make decisions regarding the welfare, care, custody, and control of Indian children.

Ever since its inception North Dakota has been working with the Indian Child
Welfare Act however this bill will take back local control and no longer wait for
the federal government to make these decisions for our North Dakota families.



With that | will move into a quick summary of each of the section in the bill. There
are experts here that can go into more detail should you need further insight.

Section 1: Active Efforts and Procedures — as you can see, in this section we’ve
corrected and added definitions that are in line North Dakota procedural practices.

Section 2: Jurisdiction over custody proceedings — this section provides child-
custody proceedings, emergency proceedings, award of custody, and voluntary
placement.

Section 3: Court Proceedings — this section involves foster care or non-foster care
placement of or termination of parental rights to an Indian child

Section 4: Voluntary proceedings, consent, withdrawal — this section involves the
voluntary consent by a parent or Indian custodian to a foster care or non-foster care
placement of an Indian child

Section 5: Placement preferences — this section involves the placement of an Indian
child for adoption or in delegating powers, as described in a lawful executed power
of attorney regarding an Indian child.

Section 6: Adoptee information — this section involves entering a final adoption
decree or order in any voluntary or involuntary Indian child adoptive placement

This 14-page bill was created in collaboration with the five federally recognized
tribes and their child welfare departments (30+ people), department of health and
human services, state court and passed through legislative council a number of
times. With all that collaboration over this much language there are a still a few
amendments that may be requested by those here to testify in support of the bill. |
believe these are simply technical in nature and nothing that would be sweeping.

With that | stand for questions.
Miigwech, Phildamayayapi, Thank you



House Bill 1536
Human Services Committee, Rep. Robin Weisz Chairman
Monday, January 23, 2023
Testimony presented by Scott J Davis

Good morning, Chairman Weisz and members of the Committee. My name is Scott Davis, | am the
former Executive Director of the ND Indian Affairs Commission. | post | held for 12 years. Today |

represent the Turtle Mt. Band of Chippewa here in North Dakota.

The last 10+ years a lot work has been done between the North Dakota Tribes a number of State
Agencies. This would include the State Court Systems, The ND Supreme Courts, District Courts and Tribal
Courts. Also, various Tribal and State and County agencies have played key roles during that time in
making sure the American Indian Child Welfare Act (ICWA) is followed when a court decision is made

regarding a Native American Child.

Basically, what this Bill does is secure in State Law the already established legal processes being done in

our State Court Systems.

Like many of you in this Committee, | am always against Federal Government overreach when it comes
to our State Rights and especially when it comes to the long withstanding relations between our State

and Tribes.

The State of North Dakota and the 5 Tribal Nations have done a lot of work in establishing a good system
of shared communications, polices and committees that already address ICWA in our State. We do not
need the Federal Government to establish another One Size Fits All law that does not fit our State nor

our Tribal Nations.

It is important that we continue to build upon an already established process and support HB 1536,

Mr. Chairman, this concludes my testimony and I'd be happy to answer any questions.
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HB 1536
House Human Services Committee
January 23, 2023
Testimony of Todd N. Ewell, Deputy Director, NDCLCI

Good Morning Chairman Weisz, members of the Committee, my name is Todd Ewell
and I am the Deputy Director of the North Dakota Commission on Legal Counsel for
Indigents (hereinafter "the Commission").

I rise today to in support of HB 1536. The Commission is responsible for providing
legal counsel for parents and children in these court proceedings. Our agency understands
and appreciates the need for this legislation to address the needs of Native American children.

On behalf of the Commission, I request a Do Pass recommendation for HB 1536.

Respectfully submitted:

//7
/;1 2"/2}
Todd N. Ewell, Deputy Director

N.D. Comm. on Legal Counsel for Indigents

#15497
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1536
Page 3, line 15, after “or” insert “certified”

Page 4, line 18, remove “, qualified residential treatment program, residential care

center for”
Page 4, line 19, remove “children and youth”

Page 6, line 28, after the underscored semicolon insert “‘and”
Page 6, line 30, replace “, and” with an underscored period
Page 7, remove lines 1 through 3

Page 7, line 6, replace “criminal” with “delinquent”

Page 7, line 6, remove “that is not a status offense”

Page 10, remove lines 19 through 27
Renumber accordingly

Page No. 1

#15507
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ending sexual and domestic violence

House Bill No. 1473
Senate Human Services Committee
Testimony Presented by Seth O’Neill, JD, MSW
Email: soneill@cawsnorthdakota.org
March 20, 2023

Chairwoman Larson and members of the Committee, my name is Seth O’Neill and I am
representing CAWS North Dakota in support of HB 1473. Our organizations work with children
and families across North Dakota. We support HB 1473 because we believe it would support and
protect Native American families in our state.

This bill would incorporate the placement preferences from the Indian Child Welfare Act
into the North Dakota Century Code. The Indian Child Welfare Act is a landmark piece of
legislation to protect Native families in the child welfare system. The placement preferences
ensure that a Native American child is placed with a member of their family or a member of the
child’s tribe before being placed in other settings. In 2022, Native American children made up
48% of children in foster care.! This is true despite Native American children being only 9% of
children in North Dakota. These placement preferences ensure that children who are removed
from their parents are placed in culturally appropriate settings for foster care and adoption.

This bill would also provide for a study regarding incorporating other sections of the
Indian Child Welfare Act into the North Dakota Century Code which is important.

Due to these reasons, | ask that you recommend a “Do-Pass” on HB 1473. | appreciate

your time and | am happy to answer any questions you may have. Thank you.

1 See Testimony of Cory Pederson.

Building a violence free North Dakota
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Testimony for HB 1536
March 22,2023

Alysia LaCounte
General Counsel
Turtle Mountain Band of Chippewa Indians

On behalf of the Turtle Mountain Band of Chippewa Indians we respectfully request passage of
the HB 1536.

The Turtle Mountain Band of Chippewa Indians is the largest Tribe by population in the State
with a whooping membership of about 32,700. Only about half our membership live on or near
the reservation in North Central North Dakota. In our governmental capacity we support the
various government entities of the state in sharing resources. We have constructed a state-of-the-
art firehall in the City of Dunseith, financially contributed to the construction of a new water
tower in the City of St. John, and supported the school districts on and surrounding the
reservation with the purchase of chrome books to support distance learning and snow days, along
with many other projects.

We ask for passage for three reasons: 1.) To acknowledge our children are our most important
resource for our Tribe; 2.) To honor the government-to-government relationship we share with
the State of North Dakota; and 3.) To protect the Turtle Mountain Band of Chippewa Indians
sovereignty and cultural autonomy.

To begin, with many of our members having been dispersed due to relocation policy, allotment
policy, and generally looking for gainful employment from the Turtle Mountain Band of
Chippewa’s reservation, we have about half of our Tribe living in the general population of the
U.S. When our members fall into tough times or experience addiction living outside the
reservation, our children suffer. We ask for passage so that the placement preferences of Tribal
members foster or extended for our children will preserve our culture, ties to the Tribe, and
sovereignty, when they enter the court system.

Moreover, the Tribe and the State of North Dakota continue to enjoy government-to-government
relationships in numerous ways. We coordinate with the Tribal State Relations committee,
gaming compacting, tax compacting, administration of various health initiatives, and more. This
government-to-government relationship is the cornerstone upon which we ask for this legislation.

Finally, Turtle Mountain Band of Chippewa Indians continued existence depends upon our
children. If our children lack access to our community, culture, values, food, and language our
autonomy will diminish. With placement with Tribal families and extended relatives we can
preserve our government and ways of life.

Alysia LaCounte
Alysia.lacounte@tmbci.org
(701)477-2600
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United Tribes United Tribes of North Dakota

Sisseton-Wahpeton Sioux Tribe | Spirit Lake Tribe
Standing Rock Sioux Tribe | Three Affiliated Tribes
of North Dakota Turtle Mountain Band of Chippewa Indians

United Tribes of North Dakota
Resolution # 22-12-01

TITLE: Advancing Legislation for an Expanded North Dakota Indian Child Welfare Act

WHEREAS, United Tribes of North Dakota (“United Tribes”) is the inter-tribal association of
the five federally recognized Tribes co-located in North Dakota, each of which
has a government-to-government relationship with the United States government
established by Treaty, including the Sisseton Wahpeton Sioux Tribe, the Spirit
Lake Tribe, the Standing Rock Sioux Tribe, the Three Affiliated Tribes, and the
Turtle Mountain Band of Chippewa Indians, with a Board of Directors composed
of the Chairman and one council member from each member Tribe; and

WHEREAS, United Tribes exists to assist in furthering the common goals of the North Dakota
Indian Tribes and Nations; and

WHEREAS, The United States of America adopted 25 U.S.C. Section 1901 et seq, the Indian
Child Welfare Act (ICWA), in 1978 which preserves Tribes’ rights to maintain
cultural identity with their children in removal, placement and termination of
parental rights proceedings pending before state courts; and

WHEREAS, ICWA;’s constitutionality has been challenged by private parties and review by
the United States Supreme Court is presently pending. Overturning ICWA would
undermine tribal sovereignty and the government to government relationships of
Tribes with the United States and the various states; and

WHEREAS, United Tribes is in support of advancing a North Dakota State law which
maintains the intent, purpose and goals of ICWA; and;

WHEREAS, In furtherance of this goal the United Tribes does support the attached legislation
or legislation supporting the intent of the attached law;

NOW THEREFORE BE IT RESOLVED, That the Board hereby conveys its support for
advancing and adopting North Dakota State law which maintains the intent, purpose and goals of
ICWA.

CERTIFICATION

The foregoing resolution was duly passed at a meeting of the United Tribes of North Dakota
Board of Directors at which quorum was present, held onthe 2 day of December , 2022,
at the campus of United Tribes Technical College, with a vote of 8 in favor, 0 opposed,
0 abstaining, and 2 not present.



ATTEST:

7

(’:\;’f:)/ V/{///%%A

Delbert Hopkins

Chairman, Sisseton-Wahpeton Oyate
Chairman, Board of Directors
United Tribes of North Dakota

ReNa Little-Lohnes
Councilwoman, Spirit Lake Tribe
Secretary, Board of Directors
United Tribes of North Dakota
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House Bill No. 1536
Senate Human Service Committee

Harmony Bercier
Testimony Presented by
03/21/2023

Dear Chairperson Lee and Senate Human Service Committee members,

| am respectfully writing in support of the passage of HB 1536. North Dakota was the recipient
of a 5 year multi-million dollar federal grant aimed at improving the accurate implementation of
the Indian Child Welfare Act (ICWA). Many tribal and state stakeholders from many agencies
and sectors have contributed to this collaborative work. Because of this amazing team work,
North Dakota is now seen as a leader in ICWA implementation. Furthermore, the state has
experienced a 4.6% reduction of Native American children in the state foster care system over
the last five years.

All grant objectives and initiatives focused on how tribal and state partners can work together to
create better outcomes by better upholding the letter and the spirit of ICWA. These initiatives
included developing new trainings for both state and tribal partners, user friendly website,
co-developed forms and processes, better communication, relationships and collaboration
within and between agencies, and the multi-agency development of a program that supports
meaningful tribal inclusion in the implementation of the Indian Child Welfare Act: the ICWA
Family Preservation Program.

Collaborative grant work is where the existing ND Century Code language relative to ICWA
started. North Dakota strives to embrace and exceed best practices in child welfare and ICWA
is best practice. Grant partners will be gathering soon to being discussing applying for the next
round of federal funding to continue the great work that has been done here in North Dakota.
Supporting this legislation further displays North Dakota's commitment to superior service for all
families.

If you have any questions about this proposed piece of legislation or all the work that has been
done here to support this best practice in our state, please feel free to reach out.

Email: harmony.bercier@gmail.com; Phone: 701.213.9550

Harmony Bercier oz 2ssosar o000 0500 ND ICWA Partnership Grant Manager - UND/NATI
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The Long History of Native American
Adoptions

The Supreme Court will decide a case that affects Native children and their adoptive families.
Although both sides claim to have children's best interest at heart, removing kids from Native
communities has a troubled history in America.

By Elizabeth Hidalgo ReesePublished: Nov 30, 2022

Visions of America//Getty Images

In October 2017, a group of non-Native families, along with the states of Texas, Louisiana, and
Indiana, filed a lawsuit in a Texas federal district court. Their claim: A law called the Indian
Child Welfare Act (ICWA) is unconstitutional, because it tramples on the States’ rights and
racially discriminates against both the non-Native families and the Native children they are
trying to adopt. The case made its way through the federal court system until, on November 9,
2022, the United States Supreme Court spent four hours debating the fate of ICWA in the case,
now called Haaland v. Brackeen.

The families claim that this law is nothing more than a racial preference that goes against what’s
in the best interest of these Native children. But this law, and the policies that gave rise to it,
were never about race. Since a 1974 case called Morton v. Mancari, the Supreme Court has
recognized that laws targeting members of Native American tribes are racially discriminatory,
they are about the political identity that is tied to tribal sovereignty. As such, the government is
given more leeway to pass laws that treat tribal members differently. That is why tribal members
can live on federal lands reserved for their tribes, why they receive federal health care meant to
fulfill treaty promises, and why tribes can have separate governments at all. None of this is a
special right given to a racial group. It is fulfilling the United States’ promises to tribal nations.

Advertisement - Continue Reading Below
Nations are complex, living, breathing entities. But they need one thing for sure to exist: people.

There are 574 tribal nations within the United States. These are the successors to the precolonial
independent nations that once ruled the territory that is now the United States and have become
“domestic dependent nations,” as the Supreme Court first described them back in 1831. Native
American tribes are an inspiring testament to what it means for people to love their countries so
much, they ensured their survival, no matter the odds. Tribes survived not only violent conquest,
but long and brutal periods of colonial rule during which the United States made it federal policy
to try to dismantle tribal lands, borders, culture, and political identity.

More From Harper's BAZAAR
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It is no accident that many of these efforts to dismantle tribes targeted tribal children. Nations are
not just their governments, they are societies, made up of the food, the language, the songs, the
traditions, and the politics. It is all these things and more. Nations are complex, living, breathing
entities. But they need one thing for sure to exist: people. Citizens. The United States figured out
a long time ago that it is impossible for a tribal nation to survive without its next generation.

In the late 1800s, in what we call the “assimilationist era” of federal policy toward Native
nations, the United States took Native children away from their families and put them in
government-run boarding schools aimed at erasing their tribal identities and ties to their
communities. As Brigadier General Richard Henry Pratt, the architect of these schools described
it, these schools were always acts of political violence. In the famous speech where he described
the school policy to “kill the Indian in him, and save the man,” he also said, “Transfer the
savage-born infant to the surroundings of civilization, and he will grow to possess a civilized
language and habit. ... [Even older children] lose the already acquired qualities belonging to the
side of their birth, and gradually take on those of the side to which they have been transferred. ...
The [Indian boarding] school at Carlisle is an attempt on the part of the government to do this.
Carlisle has always planted treason to the tribe and loyalty to the nation at large. ... Carlisle fills
young Indians with the spirit of loyalty to the stars and stripes.”

The United States figured out that it is impossible for a tribal nation to survive without citizens.

Indian boarding schools are a particularly horrific chapter of American history. But it was not the
last time the United States encouraged the assimilation of Native children. In the 1950s, during
the next anti-tribal era that is known as the “termination era” for the federal policy of explicitly
terminating the political rights and identities of Indian tribes, the federal government again
promoted taking Native kids away from their families. With the help of churches and adoption
agencies, the federal government, in what is known as the Indian Adoption Project, encouraged
the removal of Native children from their families and then their adoption by non-Native
families. According to a 1976 report by the Association on American Indian Affairs, between
1941 and 1967, as many as one in three Native children were taken from their families. A 1976
report to Congress described these processes—which were not always ill indented—as follows,
“Within these systems, two levels of abuse can and do occur. In the initial determination of
parental neglect the conceptual basis for removing a child from the custody of his/her parents is
widely discretionary and the evaluation process involves the imposition of cultural and familial
values which are often opposed to values held by the Indian family. Second, assuming that there
is a real need to remove the child from its natural parents, children are all too frequently placed
in non-Indian homes, thereby depriving the child of his or her tribal and cultural heritage.”

Advertisement - Continue Reading Below



Following this report, and a brutal hearing documenting the devastation that these adoptions had
caused to parents, children, and tribal communities, the United States realized the harm it was
causing Native people. In 1978, Congress passed the Indian Child Welfare Act (ICWA), a law
designed to prevent history from repeating itself.

The law protects Native families and the integrity of Native nations in multiple ways. Tribes are
notified whenever one of their children is being put up for adoption and are given the right to
intervene or transfer these cases in tribal court. There are also safeguards designed to prevent
cultural bias and socioeconomic disparities from stacking the deck against Native families. State
or private adoption agencies are required to take “active efforts”—in other words, to go above
and beyond the traditional standard of “reasonable efforts”—to help get families help before
giving up on family reunification. Whether they are struggling with the cycles of abuse, poverty,
or addiction, which are so tragically intertwined with the trauma of colonized peoples, tribal
parents are supposed to get help before the system gives up on them. And when tribal children
are placed up for adoption, ICWA creates a set of family placement preferences. These
preferences favor keeping the child with their extended family, a family that is also a member the
child’s tribe, or a Native family enrolled in any tribe, before placing the child with a non-Indian
family. Families without familial ties to the children or tribal identities say this set of preferences
discriminates against them on the basis of race.

Native American may be a racial group, but the Native American tribes are a people, or more
correctly, 574 different peoples. Just like the American people, the French people, or the
Brazilian people, the Cherokee Nation people, the Navajo people, or the Standing Rock Sioux
people are multiracial groups of citizens committed to their nations.

It is very hard for one nation to exist inside of another.

Nobody doubts that there is racial discrimination against Native people. But that is not what
ICWA is. The law does not apply to all Native people; it applies only to tribal citizens and their
children who are eligible for tribal citizenship.

I don’t doubt that the non-Native families in this case have good intentions, that they believe
they are fighting for what is best for these children. But unfortunately, the road to Native
genocide has often been paved with good intentions and the belief that non-Natives know better
than Native people do about what’s best for them. And Native people, indeed, disagree; 497 of
the 574 federally recognized Indian tribes signed on to a brief supporting ICWA. They are joined
by countless child welfare, child psychology, and medical experts who all say laws like ICWA
are what is in the best interests of these children. Perhaps most telling is the brief submitted by
Native people who were placed in non-Native foster care or adoptions, and who wrote about the
damage, grief, and loss they experienced as a result.

It is very hard for one nation to exist inside of another. Even without direct efforts to force tribal
citizens to assimilate into broader American society, the pressures to conform to American
cultural, economic, and political ways of life are strong. Yet, Native tribes have survived by
protecting their distinct identities as something that is closely held, loved, nurtured, and
protected. It is because of this failure of American ways of life catching on within Indian



reservations that policies taking children away from them were concocted. As General Pratt said,
“We make our greatest mistake in feeding our civilization to the Indians instead of feeding the
Indians to our civilization.”

To one side, this case is about the right of every American—no matter who they are—to adopt
and raise Native children. To the other side, it is about survival, and the right of Native children
to grow up as just that: Native children. The choice to “[sever their] tribal relation to the Indian
tribes, and fully and completely [surrender themselves] to the jurisdiction of the United States”
should never be made on behalf of anyone else, least of all children.

Elizabeth Hidalgo Reese

Elizabeth Hidalgo Reese, Yunpovi (Tewa: Willow Flower) is a scholar of American Indian tribal
law, federal Indian law, and constitutional law focusing on the intersection of identity, race,
citizenship, and government structure. She is Assistant Professor of Law at Stanford University.
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Testimony in support of HB1536

Hello Chairman Lee and members of the Senate Human Services Committee.
My name is Vincent Gillette and I currently serve as the Tribal Liaison for the
Three Rivers Human Service Zone, in Mandan ND and I was previously the
County Director for Sioux County Social Services for 30 years.

I support the study of HB1536 for all the following reasons included below.
The study should include Tribal Nations, Human Service Zones, DHS,

DJS, Courts and anyone else dealing with the out of home placement of Native
children.

The Indian Child Welfare Act, (ICWA) was a Federal Law passed on Nov 8,
1978. Primarily because about 35% of native children were removed from
their homes and eventually adopted. Tribes were concerned that they were
losing their culture because their children were removed and adopted by non-
tribal homes and within a few generations, our culture would be lost.

In 1978 I started my career in Human Services. I worked at the ND
Industrial School, as a Residency Counselor. I had never heard of ICWA and
had no idea what it was. I did notice a large percentage of Native children
that had been adopted and made it into the juvenile justice system. I would
estimate that 50% of the Native children, I worked with had their adoption
dissolved because of acting out.

I worked with 5 boys from the Standing Rock Reservation, who had been
adopted by non-Indian homes and had their adoptions dissolved. These boys
had been adopted at a very young age and had no contact with relatives on
the reservation. They were in their teens when I worked with them. I
attempted to place these boys back with their original families, by introducing
them, doing visits, overnight visits etc. I was not able to place any of them
with the original families. The families and the boys felt they didn't fit in on
the reservation, because they didn't understand the culture, the language,
relationships etc. They felt the same way in the off reservation foster homes,
because they didn't see people like them. They were eventually placed in non-
Indian foster homes when they left the Industrial School. I always wondered
what happened to them.



Flash forward to 1991, I became the Director of Sioux County Social
Services, Ft Yates, ND. Sioux County and the Standing Rock Indian
Reservation, on the North Dakota side, are in the land area. News travels
fast on the Reservation and two of the young man I worked with, would come
and visit me. I found out that all five had made it back to the reservation.
Three of them had committed suicide and the two that were alive were
actively using alcohol/drugs and died in their 30's. Those boys told me they
still felt like they didn't belong...

In 1958 the Bureau of Indian Affairs and the Child Welfare League of
America started a program to adopt called “"Indian Adoption Program.” The
goal was to take Native children off the reservations and place them in non-
Indian homes located in the East. This program ran from 1958-1967 and
adopted hundreds of native children off reservations and they were adopted
on the east coast. This program was particularly big on Standing Rock. In
my time working there, I have talked to literally hundreds of adoptee’s trying
to find their way back home to Standing Rock. My point in these two stories is
that these Adoptee's have always had a longing, never felt whole, knew they
belonged somewhere else, never belonged where they were, had a hole in their
heart. These are some of the words they used to describe how they felt.
Had ICWA been around and done properly we might have been able to save
these children years of trauma. According to a 1976 report by the Association
of American Indian Affairs, between 1941 and 1967, as many as one in three
children were taken from their families.

North Dakota and the Tribes have worked together on ICWA since 1983,
when they signed the first MOU. ND DHS and ND Supreme has ICWA work
committees, DHS meets regularly with tribes to ensure that things are
working and identify any problems areas. We have invested a lot of time and
energy to see it all go away by not codifying ICWA into State Law, if
something happens with the Supreme Court. There are several states that
have ICWA in State law, the biggest being California and they added it to
state law in 2006.

T'll end this on an interesting side note. ICWA has it roots in ND. A group
of 6randmothers from Spirit Lake went to Washington to protest the removal



of their children and testified in congress, and they had a part in starting the
ICWA movement. I have attached some prints of pictures and news articles.

I have attached an article, "the Long History of Native American Adoptions.”
That gives an excellent synopsis to read when you have time.

I am Vincent Gillette, an enrolled Member of the Mandan Hidatsa and Arikara
Tribes, and I would stand in support HB 1536.

There isn't a more apt quote than the Hunkpapa Sitting Bull said, “Let us put
our minds together, and see what life we can make for our Children.”
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Association on American Indian Affairs, Inc,
[,32 Park Avenue South, New York, N, Y., 10016

THE DELEGATION

My, Lewis Goodhouse - is in his 60's and has been tribal
Chairman chairman for 1l years,

Devils Lake Sioux Tribe

Fort Totten, North Dakota

]

Mrs, Lewis Goodhouse = is in her L0O's and is the mother of
10 children, She is a volunteer com-
mnity health worker and is leading
the mothers! effort to alleviate child
welfare problems on the Devils Lake
Sioux Reservation,

Mrs, Alvina Alberts - is in her-50's and the mother of 8
: * children, She is a Buresu of Indian
Affairs education counselor

Mrs, Left Bear - is in her [j0's and all her 6 children
‘ e are in non~Indian foster homes off
the Reservation,

Mrs, Elsie Greywind - is in her 50's and the mother of &
: children, She looks after her grand-
children,
Mrs , Alex Fournier - is in her 60's and has 19 children, her

own and foster children. She is currently
the center of a court case in which the
Benson County Welfare Board is seeking

to remove an infant from her custody.
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Martin J. Dain

Sioux delegation at press conference, left to right: Mrs, Lewis
Goodhouse, Mrs. Alvina Alberts, Tribal Chairman Lewis
Goodhouse, and Mrs. Alex Fournier. Far right: Mr. William
Bvler, Executive Director of the AAIA.
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1 ne resouvce except public relief, Mrs,

By ANTHO\IY BURTON

The white man nad slaughtered the buffalo on

Jwhich her ancestors had depended. The white man had

taken the plajns and foresis for his own and herded

4 the tribes of Indians onto reservations.

Thai was history and it could not te changed. But
Mrs. Left Bear was suffering zncther c*uelty and
yesterday she came to New York froma Devils Lake

1 reservation in North Dakota to plead that this should
i not become history tco.

Her Chiidren Were Tcken Away

She sat in 2 room in midtcwn Manhattan and told
'a press conference that ihe while man, in the guise of

di a8 welfare agency, had stolen all her five children.

The youngsters, .aged 8 to 16, had been taken
away despite her pretebus and p.t in white foster
homes.

With her was Lewis Gocdhouse, chairman of her
trive., and four other Indian meothers who had first-

Thand knowledge of what they called ehild-snatching. .

Their protest sponsored bty the Association on

American Indian Affairs, z- private charity group,

For Mrs. Left Bear, 2 Sioux Indian, yester-
day was the day that the renowned stoicism of
$her people {imilly deserted her. :

they will go to Washingion icday to. repeat their
plea to government cfficials. .

Mrs. Left Bear was shy and inarticulate in the
strange surroundings cf the press conference yesterday
But she did her best, and then the ssseciation’s execu-
‘tive director, Williamn Byler, fcck over,

Fif Everyone in Middle-Class Mold

He s=aid that white welfare woerkers, with middle-
class suburban outlooks, were iz h.ng the. children away
in an attempt to turn themn into white geor*e

He agreed that eonditions were cad c¢n the reserva-
tions, but added:

“As sad and territle ss ike rcenditicne are ihat

Indian children must face 2s they gI0W up, nething .

exceeds the cruelty cf being : n:;_ustly and vnnecessarily
_ removed from their families. S
“On the Devils Lake Teve"v”ticn, appreximately
259 of the children born cn ike reservation are event-
ually taken from their parents itp live in adeptive
‘homes, foster homes or instituticns.

“This j is 50 times the rate for the nation as a whele.
Eighty per cent of 2]l Navaje children Letween the

the children. He claimed that the tzibal- com‘t"whzch;
heard the custody cases was *ntimi hite,
officials. PR

“Teday, in this Indxan cornmumty,
is locked on as a symbol of fear rather than of hope,”"
Byler said, “The children, When they hear the sound:
c¢i a strange car coming down the, road, fear that
it is the welfare worker coming to take them away
inother-of the Indian mothers, Mrs. Alvina Alberis ;
she knew one little boy who. s:a.n]if h; would ;

‘they. e

said
threw his spear at the welfare workers-
for him and then he would run away. -
Little Weclih, Plenly of Love

“Tnev Te tmng to make white pecple: out ef us,

she said. “They use their own siandards to judge us
What is the difference if an Indian woman has plent
of love but her child is narefoot with a dirty face ant
jam on his nose?” - :

: Byler claimed that evPevJence had shown there wa
s high rate of suicide and alcoholism. among Indiany
removed as chﬂdren from the‘r famxhes.

to ‘educate them’ to the white man’s way.”

‘Byler said mm‘, on the Dewfs Lake re<ena+'on the

Bé TﬁS Lak@

Arc now, ‘when the Indian comes before us,
he is no longer a diversion; he is a reproach ané
-3 v'arn;nﬂ' :
Tﬂe*e were these six Sioux from the Dex ils
Lzke Trike at Fort Totien, N. D., who stopped
at the Overseas Press Club }e~texdav on their
way 1o W atmngton and the presentation of Lh='r .

grievance.
One of them was Lewis Goodhouse, their
trital chairman: the ofiters were women., They

* had vome all this way in search of their children.

There are only 1,721 Devils Take Sioux leit
on the reservation. One quarter of their children
have been taken away and put info instifutions
or foster homes or adopied into families they do

know.

In-the winter many Devils Take Sioux have
(Toodhouse
makes them wait until
they have exhausted their last credit: “The ¢hil-
“en are always hungry and bare-footed: the 3
- staris drinking; the mother staris drinke
then they are unfit parenis and the Wel-

‘ales the children away {rom them

sgyve, . County weliare .

- Mrs. Alex Fourni

¢
vursuit.

MURRAY KENMPTOE
, Ot course, have tne speciaf pmuuxon
of thé uncxen‘t treaty pledges of the United Staices
-of America. and for just as much as that's worth,
The Devils Lake Sicux have their own Court of
Indian Offenses, governed by tribal statue. andg
their own judge, Margarert Iron Heart, apnointed
for them by the U. S. Bureau of Indian Ajfu!

‘:;

So the Dept. of Welfare of Benson Cennty, 5

N. D., tock lts complaints to Judge Iron Heart,
who “squmed in her confusion that it was hm
duty to do what the county government told her
and surrendered the children.

¥ @

Grv uf the pihl"’u’ls Liere was 3 Mrs,
Bear, wi
by this process to different homes. Ancther
er, who is
been m"zr.sr irr {ire lost children of other Devils
Tor mere than 30 years now.

The 16‘ (0 f"“ ¢ be 8 time when FArs: Fawusesior

hesd

Left

WwWas
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$4883

¢ recognized as & woman of a re'ui;‘_r rm
iul nebility xn?re‘.s‘. of the object of =

P

-ages of 6 and 9 are taken from their JFare its in crder

_grown and gone away, and she has. no cnmmay

he has had ajl six of her children scatiered

in her €0s and has.

 he as:.ed

“4A lone hme a«o one of ﬂxe wam-‘n in t"h:-‘
7 tribe died and left her husbang with nxné’chﬂdrem
They were like steps, they were so0 close together.
Te couldn’t do Wwith them, and I said to-him, ‘Wh
“don't you bring them to me? I'll find a place for
them. That was before welfare and we lived b3
selling firewood.” : ?
Now her 18 natural and focter chﬂdren are.

exeept a 3-year-old orphan she had taken'in. Last
winter the county Welfare Dept. ‘ordered her to
surrendier him to a white foster mothér.

“They said I had boys who had been in Jali
and sometixes came to S'=e me and that 1t was a
had influence.”

One night the county sheriff de'scended upon
her <ihd Mrs. Fournier held the child while her -
fester-mother-successor- deswnate tugged at him.
The tribal chairman went off to get his camera_:
anfd record this triumph of of_fmal benevolence,
at which the sheriff took alarm and left.. Mrs
Teourmer is in court now tryving to hoep her last
foster ¢hild. “I'd hate to part w:th fim,” she says.

’J he Indians are 2 warning to us because ’(he},
t Americans guaranteed the special &
. 8. geovernment. They gave up to -
,m:ur their right to hunt and fish and our =
eaties promised them the compensation of -
edneation, ﬂ:ou when needed and our. Publie
Health Sery They were the fzrst wazds r)f
Lur oppr nr% W rffmp quetam E
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I ndian friends

“charge abuse

of children

4 By Peter C. Stuart
S Staff correspondent of
v .+  TheChristian Sqience Monitor
-New York

. An American Indian assistance group
.charges that the white man has found a
-yiew ‘way to prey uporg’the'}‘_gd man-—pluc}c-
.ing away his children and placing them in
foster homes. ;... , '+ L g o
" And a leader-in the welfare-rights move-

. .ment suggests that “‘child snatching” is a

major problem
Americans,. . . .. oy
-~ Tha Association’ on American Indian
7 ffairs leveled its charge at a press confers
ence here. Spokesmen said: :
. ® Eighty percent of all Navajo children
‘Het reen ages 6 and O are taken from their
- parents, :
@ In North and South Dakota, where In-
dians comprise only 3 percent of the popu-

among other depz;{ged

A

* lation, Indian children’ account for nearly

‘haif of all children placed in foster homes.

Revrovnd set ot 20007, U

piPe T ey Siouy. Reservation
i 25 percent of chile
= , aver.ually removed
from ! cvese Bt times the rate for the
"Unitoe Stares 12 0 woola, ‘

. ® Oome i the 259N Ind an children who
attend woanling sohoos opgrated by the
Unites {aicn Bureau of Indian Affairs must
do s~ burauvee we't.e woarkers feel the

&y ke

in i
“dre..

-schoois ofter & betier environment than the-

~home. ‘ .
- Willara Byler, executive director of the
group which e¢!nius a merbership of 30,000,

saic Indicn chi'dren are ~emoved through .
Sthe missiensvy zeal af walfare workers to |
imgose the siencards of v hite middle-class &

" subtirbia,"

He said waolf
erowding, s
miteiione o ey ledian homes, He said
they cveslowg the pive
ameng' to £2 fored Aia g

fa1y workars « ce only the over- .
inenoe, and other physieal |

“aevrotional environs

1

b e e o T T S e e+ gt o

Intimidation charged .

-i... Mr. Byler said most Indian children are

.removed in a manner that is technically
Jegal, but the tribal courts often are “intimi- .
dated’” by welfare workers—or shunned
“gltogether.. . - . o

‘In some. cases, however, welfare -work- °
—ers resort to threatening to cut off an In. -
“dian foster family’s aid if it refuses to

‘Zsurrender a foster child, Mr. Byler said. . .

|

’,
|

,. ~reservation.

= ‘The Association on American Indian -
~Affairs flew a -delegation of seven Sioux
“from the North Dakota reservation to New.
York to dramatize its case, S
Blinking into the strange glare of tele-- '
vision floodlights at the press conference,
they told the human side of the problem.
Mrs. Left Bear, a pretty, young mother,
related in broken English how all six of .
her children had been taken from her and '’
put in non-Indian "foster homes off the |

3

i

Mrs. Alvina'Albefts,\)a mother of eight-.

- with a kindly, bronzed face, protested that ,

“Indian children lose their Indi'an"i.déntity" f

-When reared outside the reservation. -

‘Problem emphasized . ~ .7 o
- Dr. George A, Wiley, executive director -
of the National Welfare Rights Organiza-
-tion, with headquarters in Washington, told |
this reporter that the removal of children

'for foster homes is ‘“a very substantial |

problem’—not only among Indians, but also
among other disadvantaged Americans. i
. He charged. that provisions in the recent |
'amendments to the Social- Security Act °
“encourage this.” He said welfare agen. -
cies now are instructed to make full use of
child-placement services as one. méans of
compelling mothers on welfare to take job
training. . ' .

Investigations asked

He added that the federal government
‘now offers to reimburse foster parents . for
child-placement costs at a rate up to three
times as great as that for the natural par- .
ents (a maximum of $100 per month, com-
pared with a maximum of $32 a month).
. The Association on American Indian
) Affairs wants the federal government to in- !
ivestigate charges of “child-welfare abuses”
.against Indians and to cut “40 a minimum”
.the unnecessary enrollments in Bureay of
Indian Affairs boarding schools.
. The group has written Wilbur J. Cohen,
Secretary of Healih, Education, and Wel-
fare, and Stewart L. Udall, Secretary of the .
Interior, tp press its demands. Leaders of
the organization and the Sioux delegation
ip,lg:med to follow up with a visit to Wash-
ngton,
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' local weifare * agencies- are | not give up their children. . . -
Bv I‘MR’I"N GERSHI" A ton
- Slarledger Mow \'ork lsureall\lI ﬁl;gsmally breakmg uD famp' .(‘l-i-Some 50 ?etr Centi of the In- |
rear : ' an population iz unem- |
" NEW YORK — She ivas The' excuse. used she says, - ployedp ]%yler pointed out.:
) Iﬂcvhr educated than most of js that parents -are unfit ‘*The average Indian famﬂy:

.the Sioux from North Dakota.: guardians of their young and:| ‘earns 1,500 a year. Indiahs-
: ans ‘
“She had a high " school edu-; that Indian homes are'too-un- -'haxdly$have mgi'e than five »

~gation berause, as. she ‘ex« healthy for the children. "} : years of schooling, 90 “per | %

pl tined, “her father was .a- “hhe ; :
_ "They ‘are using white mid- | "cent of their housing is sub- {. e
Ctough old disciplinarian. He‘dle class stdndards to judge | -standard and their ~average

mr}u:this kids go to schm;\l/I [the Indian way of life,” said_{ ‘age at death is 44 years. . -~ -
. 'That was ‘oné reason-Mrs., Byler. g er -
¢ Alvina Alberts came to Ne\vl LgVE THE II{EY PR | so'rl;f1 D;rswailbirtiecgggd lsef?e
.. York vyesterday. The - Sioux 0 | Had’come to New York. Her

i of Tt Toiten in Bemson ' what'fs the difference 1£ " son, one” of nine children, |
_\C:?nj%y{m. to“fh 231{0&1} had,‘an fndian home is poor,” | was killed . in - Vietnam last:|
Lo A 11 g g PL‘ﬂIf for'them. — aoked Mrs. Alberts “as long _I‘ebruary and she felt'she had
. }*“ ¢ county, welfare people, a5 there is an abundance of | ¥ d t ht t k f6

_charged Mrs. ‘Alberts, a wom- dover ¢, : ﬁ‘éﬁ“gﬁllo&eﬁgm . Sd spea OP

“an in her £0s; are hreaking . : -
‘Mrs. “Alberts, sald in North - Mrs. Alberts” pomted out -

~‘up ndian families jllegally
. by taking children.from poor g‘zgfgbaﬂt]ger:"wsz;?ml’l:blveva};ag:, . that - although  her hushand,

homes and forcefully sending - { ~George is. a farm. lahorer !
t‘he‘? off for adoptmn with :rl;gncgs E)hetioréocgﬁe vﬁéﬂf . and makes little. money nox)le" _ :
. white families...- ", * . That, was why she and the | - of their  iine chxldren had | |

,;;__LO';E IDENTI’I‘Y ¢ other Sioux-had come to New | - gone bad.
Loy cant fo make white - ~“We want ouf children and.‘ ! not bitter, about my :bby dy- :

- York, . L : 1' “Don’t mlsunderstand I’
.ing in Vietnam. T ‘have two _ i

» ol of the Indians.. |
. o h ;
‘"“f“ to: assimilate Jn- g‘;’{ %ﬁfﬁgﬁd“gﬁgg &Z;rﬁ *" other sons in the service. None . i
LAz v the: white. race. Mrs. Alberts said.: * | ¥ of .them were drafted.. They ..
' .rf“' re starting viih the, kids , all’ volunteered. He died for

““We are told we have 1o
rights: Sometimes we don't |4 ? good cause. .
know which way to turn or |« “You see, we have no If- -
what to do: We need help. " dian draft dodgers o Indians
The rlery Shf‘ Wit Was  aws are too 'backward," i~'who" burn’ draft cards,When

~Ccorrebaraed by tive other i + it's time to go, you go "Just
- Sioux who Yad ¢ ‘me f(, New . Sne continued eloguently. ‘like ‘in ther old days when -
Sometimes our people just |
: the chief said it was lime to

CCork i o Wﬂ- N . .

s, ; i - 3 r

*llam ) ‘:-ecre- ' gﬁﬁ%ﬁg \%gougtl?aefiglllg,nmel}",. go on the warpath the young
e men wentyt

Hary o -.:; wien of
,. . 'THE THREATS 7" That is'why 1 feel I have -

ns of North < a right to. speak;” Mrs. Al-
 Mrs. Alberts said that weI berts said. | ‘‘Besides w

Dalow, "m g o .
borts e Lr‘f* ..1,‘.'. . f.l fare workers. threaten Indian
o et oo oynie ; parents with jail and loss of ) have no complaint against the ™
oL g e | wellare pa ments if they do- fderal” government. .Its- the
pay y Benson - County welfare. peo-
ple'we don't like,”

werauge” they, vmvk'n’t do it ;.
_",10 1s,” \hs. Albwrts sald
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FOR RELEASE TO PUBLICATIONS
DATED WeDNESDAY, JULY 17, 1968

Charges of child-snatching from American Indian parents and
coerclon by welfare workers through starvation threats were made at
a news conference at the Overseas Press Club yesterday (Tues.,July 16),

Makihg the charges was a mothers' delegation of Devil's Lake
Sioux Indian women and their Tribal Chairman, Lewls Goodhouse, who
came from their North Dakota reservation to New York before their ap-
pearance today in Washington, to Beseech help from government officials,

-The Assoclation on American Indian Affairs, a national citizens!
voluntary organization of 30,000 members, called the news conference
in order "to expose the scandalous situation regarding forcible removal
of Indian youngsters without due process of law, which has reached
epldemic proportions," according to William Byler, Executive Director
of the Association,

He stated that the rate of American Indian children on the
Devil's Lake Sioux Reservation who have been removed from their home
environments is 50 times higher than the naﬁional rate of all American
children separated from home, "This shameful situation should not be
allowed to exist in this country," Mr. Byler said,

Chlldren are forcibly removed from theipr Indian homes and

= Mmore -
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placed in white foster care because, he continued, "a concerted effort
is being made to assimilate Indian children into white soclety, without
regard to the wishes of the Indian people themselves., What the Indians//

are flghting agalnst 1s the missionary zeal of welfare workers to imposé

the standards of white middle class suburbia,"

In letters released at the news conference to Secretary of

Health, Education and Welfare Wilbur Cohen, and to Secretary of the
Interior Stewart Udall, ﬁhe Association on American Indian Affairs re-
quested é probe of child custody abuses that victimize American Indians
and the nation's poor people in general,

PLEASE SEE TEXT OF ATTACHED LETTERS FOR DETAILS.

#o#  #
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The Association on American Indian Affairs has called upon
Health, Education, and Welfare Secretary Wilbur Cohen to
probe charges by American Indian parents that many of them
are unjustly deprived of their children.

In a letter to Secretary Cohen released today, William Byler,

_ Executive Director of the national Indian-interest organization,
stated that there is evidence to show that Indian children are
unnecessarily and unjustly taken from their parents or Indian
~foster parents for placement in white homes.

He pointed out that on one reservation in North Dakota approximately

1 out of 4 children born on the reservation are separated from their
parents and placed in foster homes, adoptive homes, or in institutional
care, He indicated that this rate was 50 times greater than the rate
for our society as a whole.

Byler indicated that discrimination by welfare officials and discriminatory
standards and laws are a major reason for this high rate.

In a letter to Secretary of Interior Udall released today, Byler also
urged the Bureau of Indian Affairs to launch a crash program to reduce
sharply the number of Indian children institutionalized in Bureau of
Indian Affairs boarding schools,

The text of the letters to Secretary Cohen and Secretary Udall are attached.
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The Honorable Wilbur Cohen July 12, 1968
~Secretary

Department of Health, Education, and Welfare

Washington, D, C,

Dear Mr, Secretary:

On behalf of the Association on American Indian Affairs I would like to call
to your attention certain acute child custody problems among American Indians
and the children of the poor in general,

There is evidence to suggest that in several states a large number of Indian
parents or foster parents are unjustly deprived of their children, and con~
sequently the children are subjected to emotional hazards resulting frowm
separation from their parents or Indian foster families,

As an indication of the seriousness of this problem, approximately twenty-five
percent (25%) of the children born on one reservation in North Dakota are eventually
separated from their parents and placed in foster homes, adoptive homes, or in
institutional care (chiefly Bureau of Indian Affairs boarding schools), This

figure indicates that in this tribe the incidence of separation of a child from

his parents is 50 times greater than the rate for our society as a whole. 1In

the States of North and South Dakota nearly half of all children placed with

foster families are American Indians, yet American Indians represent only

three percent (3%) of the total population of these two states.

We believe that these extraordinary figures are an indication of abusive child
welfare practices by welfare officials, discriminatory standards and laws in

child custody matters,; and the absence of appropriate preventive and rehabilitative
services to Indian communities. They are emphatically not an accurate measure

of the suitability of American Indians as parents,

Indian leaders and parents charge that county welfare workers frequently evaluate
the suitability of an Indian child's home on the basis of economic or social stan-
dards unrelated to the child's physical or emotional wellbeing and that Indian
children are removed from the custody of their parents or Indian foster family
for placement in non-Indian homes without sufficient cause and without due
process of law,




- Page 2 -

The Honorable Wilbur Cohen ‘ July 12, 1968

Indian parents and leaders on the above-mentioned North Dakota reservation
further allege that Indian foster families have been cut off the welfare
rolls in order to coerce those families to surrender custody of their foster
children for placement in non-Indian homes,

Additionally, thousands of Indian children are sent to Bureau of Indian Affairs
boarding schools on presumptive evidence as to the unsuitability of the child's
home enviromment and without adequate concern for the suitability of the en-
vironment in which the child is placed -~ an institutional setting where the
child is subjected tn severe emotional hazards.

The Association on American Indian Affairs looks to you for the same constructive,
practical, and considerate approach to these problems that has characterized your
administration in other areas of human welfare., We believe there is an urgent
need for the Department of Health, Education, and Welfare to:

1.

6,

Survey child custody problems and official child welfare abuses
among the American Indians . and among the nation's poor people
in general,

Develop recommended guidelines for state legislation to guard
against discriminatory child welfare practices by establishing
culture-free, non-discriminatory criteria in custody matters
that do not penalize the poor or the racially different -«
guidelines that make the physical and emotional wellbeing of
the child the sole test as to the suitability of the child's
hone ,

Conduct national and regional conferences and training institutes
for State and local court and welfare officials.

Evaluate the adequacy of present preventive and rehabilitative
services available to the families of the nation's poor in order
to minimize those conditions that may make it necessary to remove
a child from his home environment,

Bxplore with the Department of Justice and the Office of Economic
Opportunity ways to provide legal assistance to parents or guardians
who have lost or are threatened with the loss of their children unjustly,

Evaluate the adequacy of existing Federal law to protect the rights
of parents and children,

We are also writing to the Secretary of the Interior asking his assistance with
particular respect to the problem of Indian children placed unnecessarily in
Bureau of Indian Affairs boarding schools, :

Your thoughtful consideration of our request is deeply appreciated.

Arne Hanavnahla Qéawrnne T 11A~11

Sincerely, -
e iloier /Doyt
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The Honorable Stewart L., Udall

Secretary . July 12, 1968
Department of the Interior

Washington, D, C,

Dear Mr, Secretary:

On behalf of the Association on American Indian Affairs I am writing to
express our deep concern over child welfare problems associated with the
placement of Indian children in Federal boarding schools.

According to the figures provided by the Bureau of Indian Affairs, approxi-
mately 30,000 Indian children attend BIA boarding schools, Some of these
children are required to attend boarding schools because of the absence of
day-school facilities and an adequate road system. Other children attend
boarding schools because welfare officials believe that this is a more
suitable environment for them than the environment from which they come,
for reasons of alleged neglect, abandonment, or abuse by their parents.
Additionally, there are those older children who attend boarding schools
for educational reasons, It is with the first two groups that we are
chiefly concerned,

We consider it urgent for the Department of Interior and the Bureau of
Indian Affairs to determine the cost of providing a day-school education

to all Indian children presently denied this opportunity because.of a lack
of Federal financing for road-building, school construction, and operation
of the schools, We believe Congress should have an opportunity to consider
appropriating the necessary funds.

Second, we recommend that the Department of Interior adopt new guidelines and
standards for use by the Bureau of Indian Affairs welfare personnel to help

insure that children are not unnecessarily and unjustly taken from their parents

o Indian foster families for placement in non-Indian homes or BIA boarding schools,

Third, we respectfully urge the Department of Interior to direct the Bureau of
Indian Affairs to launch a crash program to identify suitable Indian foster houes
so that Indian children who do not have an adequate home environment may receive
Indian foster care rather than the institutional care presently provided by the
BIA.
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The Honorable Stewart L, Udall July 12, 1968

We are also writing at thig time to the llonorable Wilbur Cohen, Secretary
of the Department of Health, Education, and Welfare on related matters,
We are confident that your two departments working together cooperatively
can find humane solutions,

Sincerely,

/Z A /f4fh%»« // /2

William Byler
Executive Director

c¢s  The Honorable Wilbur Cohen

Secretary
Department of Health, Education, and Welfare

Washington, D. C.
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Vi Association on American Indian Affairs, Inc.
432 Park Avenue South, New York, N, Y, 10016

STATEMENT BY WILLIAM BYLER, EXECUTIVE DIRECTOR

of the
Association on American Indian Affairs
~ at a
News -Conterence held at the Overscas Press Club,
New York City -~ July 16, 1968 ‘
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President Johnson has stated that:

"It is a fact -~ a shameful fact -~ that America's first citizens,
our Indian people, suffer wmore from poverty today than any other
group in America ...."

Here is the harsh profile of poverty awmong American Indians:

Unemployment -~ between 40 and 50% --wmore than 10 times the national averag
Average schooling - 5 years
Family income - $1500
Housing - 90% of it below minimum standards
- Average age at death - L4 vears

It is difficult for most Americans to cowprehend the appalling conditions in which
. the nation's half million American Indian citizens live,

Tﬁere_are Indian people today who live in abandoned automobiles and freight cars;
and I know of one Indian family in North Dakota who lives in an outdoor toilet.

An. Indlan child may d&e because the mother does not know what a doorbell LS, and
the doctor does not khow that the Indlan mother does not know,

P
s

As sad and as terrible as the conditions are that Indian children must face as
they grow up, nothing exceeds the cruelty of being unjustly and unnecessarily
removed from their families, Among more visible kinds of poverty, this problem
has gone unnoticed., On the Devils Lake Sioux Reservation approximately 25% of

the children born on the reservation are eventually taken from their parents

to live in adoptive homes, foster homes, or institutions, This is 50 times the
rate for our nation as a whole. Fifty percent of the children placed in foster
care in the States of North and South Dakoth are Indians, vet Indtans represent y

only 3% of the populatlon of these two states. o . oo
‘ SR R -

i : RO
The Devils Lake Sioux people and America s Indian tribes have been unjustly
dispossessed of their lands and their livelihoods, and now thty are being

dlspossessed of their children, .

-

Y
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The delegation of Devils Lake Sioux tribal leaders that hnve come here today
are on their way to Washington to seek redress of their :..zvances over child
welfare abuses on their reservation. Today in this Indian community a welfare
worker is looked on as a symbol of fear rather than of hope. The children,
when they hear the sound of a strange car coming down the road, fear that it
is the welfare worker coming to take them away., Many adult members of the
tribe are afraid to speak out on the manner in which they are treated for fear
that their children will be taken away from them in revenge.

Thousands of Indian children are placed in Bureau of Indian Affairs boarding
schools, either because of a lack of day-school facilities or because of the
alleged unsuitability of their home environment,

I am today releasing a letter I have written to Secretary of Health, Education,
and Welfare Wilbur Cohen requesting a federal probe into official child welfare
abuses against American Indians and poor people in general, I am also releasing
today the text of a letter I have written to Interior Secretary Stewart L, Udall
urging that he direct the Bureau of Indian Affairs to launch a crash program to
reduce to a minimum the number of Indian children institutionalized in federal
boarding schools unnecessarily and to their hazard.

(This was followed by press interviews with Mr, lewis Goodhouse, Chairman of the
Devils Lake Sioux Tribe of Fort Totten, North Dakota, and a delegation of five

Devils Lake Sioux mothers).
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too many times tribes have tuned us out on their listening sets and have refused
to look at what was really happening.

Last year we appcalled for support of a Legal Research Program to assist the
tribes with their Huntingb.and Fishing Problems. No tribes wanted to do anything
so last week a group of dissident Indians stormed the Supreme Court building after
an adverse ruling on Indlan Hunting and Fishing Rights. If we had been able to act
last year, we would have been able to win those suits and we would not have had
the mess and bad publicity last week that we had,.

Tor years we have been asking for assistance in pushing appropiationé bﬁt very
féw tribes responded. So now a group of Indian individuals is in Washington agitating
for money to do the job in their home communities. ANY responsibility for violence
now must fall on those tribes who have stuck their heads in the sand and refused
to face everyday problems to the point where their people and other Indian people
‘are willing to go to any extreme, face any danger,‘to bring change and progress in
Indian communities.

After the death of John Kennedy, after Marﬁin Luther King's death and now
that Robert kennedy has been killed, people have mourned and asked why these things
happened. These things have happened and will happen so long as the ordinafy man
does_not take any responsibility for what is going on.

"The mood of Céngness is such that at any time Indians could be completely cut
off from all services and programs, their tribes scattered and destroyed and their
rights ;rampled under féot. Congress is not responding to the Poor People's march.
Instead there is a good chance that some type of vengeance will be taken on those

groups that are agitating. If so, the brunt of the disaster will fall diréctly on

the tribes NOT demonstrating, not on the demonstratiors.

""" - S e B e R P e aniben ar| e e
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The time for dodging the issues is now over. We must not condemn the wrong
people, If tribes were unified and wofkinﬂ ﬁogethcr we would have been able to éolve
| many more of our problems and gotten more progressive programs for our people. We
would not have Indians demonstrating in Washington.

For 24 years the National Congress of American Indians has tried to hold the
line against bad legislation and promote the good legislation. Tribes have been con-
tent to sit by and benefit from the hard work of d few individuals and tribes. Now
the crisis we have been trying to prevent is upon us. There.is no place you can hide.

The only way out now is absolute unity of purpose and programs. Indians are the

only people with a direct legul relatlonshlp w1th the United Stotes »overnment We

do not have to demonstratb to get whqt we ‘want, We have thc legal rights to get all

o RS

| S

tho services we need from the Tederal Government. BUT we must know what we want and

we must use the proper means of qettlng 1t.

BUT tribal councxls hwvo sat back and allowed dlsunlty and unwillingness to
work together create a violent,crisis in Indian Affairs. WE MUST UNITE NOW AND PLAN
A UNITFIED INDIAN POSITION BEFORE WE ARE COMPLETELY OVERRUN WITH VIOLENCE.

For your own good and for your future, we urge you to join the National Congress
of American Indians and help us push through constructive legislation and present
a rational non-violent approach to Indian problems before it is too late. A member-
ship form is included, pass the resolution to join at ypur next council meeting and
help us developa strong unified position on legislation that will scothe the hurts
and agitation in Indian Affairs and develop a reasonable amnswer to the problems of
Indian people. We have only about 1/3 rd of the recognized tribes in the organization.
There can be on other way than unity now, Let's have total unity as quickly as we
caﬁ so -that we can bresent a unified Indian community to the rest of America.

BEFBRE IT IS TOO LATE FOR US
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STATEMENT BY WILLIAM BYLER, EXECUTIVE DIRECTOR

of the
Agssocliation on American Indian Affairs
- at a
News -Conference held at the Uverscas Press Club,
New York City -~ July lo, 1968 ’ '
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President Johnson has stated that:

"It is a fact -~ a shameful fact -- that America‘s first citizens,

our Indian people, suffer wmore from poverty today than any other

group in America ,...

Here is the harsh profile of poverty among American Indians:

-~ between 40 and 50% --wmore than 10 times the national averag

Unempioyment
Average schooling - 5 years
: _ Famiiy income - $1500
- AR | Hous ing - 90% of it below minimum standards

L4 vears

Average age at death

It is difficult for most Americans to cowprehend the appalling conditions in which
. the nation's half million American Indian citizens live,

There are Indian people today who live in abandoned automobiles and freight cars;:
and I know of one Indian family in NOrth Dakota who lives in an outdoor'toilet._

An. Indlan child may’ ie because the mother does not know what a doorbell is, and

the doctor does not khow. that the Indlan mother does not know,

N

As sad and as terrxble as the conditions are that Indlan children must face as
they grow up, nothlng exceeds the cruelty of being unjustly and unnecessarily

removed from their families, Among more visible kinds of poverty, this problem
has gone unnoticed. On the Devils Lake Sioux Reservation approximately 25% of

the children born on the reservation are eventually taken from their parents

to live in adoptive homes, foster homes, or institutions. This is 50 times the
rate for our nation as a whole. Fifty percent of the children placed in foster

care in the States of North and South DakotE are Indians, vet Indxans represent

only 3% of the populatlon of these two states.

The-DeVlls Lake Sloux people and Amerlca's Indian tribes have been unjustly
dispossessed of their lands and their livelihoods, and now they are being

" dispossessed of their children, _ o

Do
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House Bill No. 1536
Senate Human Service Committee
Testimony Presented by
Jessi Leneaugh, ICWA Family Preservationist Program Coordinator
Native American Training Institute

March 21, 2023

| am writing in full support of House Bill 1536. As an advocate for ICWA, especially in the last 4 years
| have seen its protections produce the intended outcomes that the letter and spirit of the law call
for to preserve families. ICWA was enacted to protect Native American families but it can and
should be a family preservation model for all families, it is best practice. However in stating that, in
order to be recognized as that it must have the protections in place to be practiced as such. We
have come a long way regarding ICWA in our state but there is still much work to be done. Passing
this bill is a step in the right direction of honoring the law that specifies what is best for Native
American children and families. We should not have to sacrifice cultural connections with an out of
home placement. The trauma of removal is intensified when children are placed into completely
unfamiliar living situations. Permanency is so important for a length of time in a child’s life but
culture is identity and that is lifelong. We have the opportunity to do better by passing bills such as
1536. | hope you will join me in supporting the further protections of ICWA in our State as well as
continue progress to see the state of North Dakota recognized as a national model for practicing
ICWA law as intended.
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HB 1536
Senate Human Services Committee
March 23, 2023
Testimony of Todd N. Ewell, Deputy Director, NDCLCI

Good Morning. Madam Chair Lee, members of the Committee, my name is Todd
Ewell and I am the Deputy Director of the North Dakota Commission on Legal Counsel for
Indigents (hereinafter "the Commission").

I rise today to in support of HB 1536. The Commission is responsible for providing
legal counsel for parents and children in these court proceedings. Our agency understands

and appreciates the need for this legislation to address the needs of Native American children.

On behalf of the Commission, I request a Do Pass recommendation for HB 1536.

Respectfully submitted:

P

Todd N. Ewell, Deputy Director

N.D. Comm. on Legal Counsel for Indigents
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House Bill 1536
Senate Human Services Committee, Sen. Judy Lee Chairwoman
Tuesday March 22, 2023
Testimony presented by Scott J Davis

Good morning, Madam Chair Lee and members of the Committee. My name is
Scott Davis, | am the former Executive Director of the ND Indian Affairs
Commission. | post | held for 12 years. Today | represent the Turtle Mt. Band of
Chippewa here in North Dakota.

The last 10+ years a lot work has been done between the North Dakota Tribes a
number of State Agencies. This would include the State Court Systems, The ND
Supreme Courts, District Courts and Tribal Courts. Also, various Tribal and State
and County agencies have played key roles during that time in making sure the
American Indian Child Welfare Act (ICWA) is followed when a court decision is
made regarding a Native American Child.

Basically, what this Bill does is secure in State Law the already established legal
processes being done in our State Court Systems.

Like many of you in this Committee, | am always against Federal Government
overreach when it comes to our State Rights and especially when it comes to the
long withstanding relations between our State and Tribes.

The State of North Dakota and the 5 Tribal Nations have done a lot of work in
establishing a good system of shared communications, polices and committees
that already address ICWA in our State. We do not need the Federal Government
to establish another One Size Fits All law that does not fit our State nor our Tribal
Nations.

| also request to amend back to the original 3000 version of the Bill and to keep
the study. It is important that we continue to build upon an already established
process and vote Green on HB 1536.

Madam Chair, this concludes my testimony and I'd be happy to answer any
questions.
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North Dakota
House of Representatives

Legislative Assembly Ly .

BISMARCK, ND 58505-0360

Representative Jayme Davis COMMITTEES:
District 9A Human Services
601 John Street Political Subdivisions
Rolette, ND 58366-7209

Jdavis@ndlegis.gov

March 22, 2023

Boozhoo, Hihanni Waste’, Good morning, Chairwoman Lee, Vice Chair Cleary and Senate
Human Services Committee members. For the record, | am Representative Jayme Davis, | work
for the people of District 9A in Rolette County which includes the International Peace Gardens,
the Turtle Mountain Reservation, and south past the town of Rolette which is where | reside.

I come before you this morning to introduce House Bill 1536 which will adopt a state Indian
Child Welfare Act and amend the North Dakota Century Code that currently relates to Indian
child welfare.

For my testimony I’m going to start with some background information and then explain the
markup 3000 version of the bill 1 handed out. | will then round out my testimony by answering
any questions you may have.

Background: The Indian Child Welfare Act (aka ICWA) was created in 1978.

Why was ICWA created? The Indian Child Welfare Act was created in response to evidence of
a high number of Indian children that were being removed from their families and being placed
with non-Indian families.

Little story: in the 1960s a gentlemen by the name of Bertram Hirsch was working for the
Association on American Indian Affairs (AAIA). He was sent to the Spirit Lake Nation right
here in North Dakota to assist in a case. This is when he recognized the alarming number of
American Indian children that were being taken from their families and permanently placed in
homes with white parents. Child welfare workers were forcibly removing children from family
members and placing them in white homes — sometimes out of state. One grandmother was
even jailed for refusing to hand over her grandchild.



Around 1969 Mr. Hirsch was deeply in engaged in a nationwide data collection project for
AAIA that had him contacting every foster care or adoption agency and institution he could
find. He found that somewhere between 25 and 35 percent of all American Indian children had
been placed in adoptive homes, foster homes or institutions. Around 90 percent of those
children were being raised by non-Indians. Many would never see their biological families
again.

Almost 10 years later in 1978, after conducting an audit of Mr. Hirsch’s findings — twice.
Congress gathered hundred of hours of testimony on the government’s egregious treatment of
American Indian Communities.

Part of the final report stated that, “the removal of Indian children from their natural homes and
tribal settings has been and continues to be a national crisis.” “That these removals were a
wound for Indian families and tribes that would be torn raw with each new generation.”

On October 24, 1978 in the 11 hour before Congress would come to a close — the Indian Child
Welfare Act also known as ICWA was passed.

Here we are over 40 years later, and some states still don’t fully understand ICWA or how we
as the original people of this land - that we are more than a race, we are a political entity and as
such have a government to government — to government relationship. Meaning Tribal, State,
and Federal.

One judge described ICWA as the most ignored federal law in the history of this country.
Which is partly why we are here today with Bill 1536. The Supreme Court currently has a case
called Brackeen v. Haaland that questions ICWA. The ruling is said to come down sometime in
June.

Knowing this many states have codified their own Indian Child Welfare Act and there are many
looking to do it as we speak. Just last week Wyoming was the newest State to sign their Indian
Child Welfare Act into law. A bill that was very similar to this bill 1536. I’m told Montana is
on deck to do the same. Minnesota has just revamped to make their Indian Child Welfare act
stronger by incorporating the recommendations of the Native Nations they share geography
with and child welfare experts.

With that, the next part of my testimony today includes a request for the Senate Human
Services Committee to amend HB 1536 back to the 3000 version — which is the version I’ve
handed out.

This version includes additional edits from the Department of Health and Human Services and
the ND Court System.



| have taken the liberty to go line by line — section by section — to show which part of the
language in the bill is from the Federal ICWA Law and what is already in the North Dakota
Century Code and finally what our Tribes recommend.

Now, 1’d like to go through the markings with you quickly.
**Will Go through the markup**

I hope this helps you to identify what is already being practiced either through federal law or
our own North Dakota law. The remainder is our tribal recommendations. As you will see we
aren’t asking for the moon. They are pretty common sense to protect our children the best we
can during difficult and uncertain times and to also provide a path home should it be ever
become an option.

| do want to say one last thing. This bill was created in collaboration with the five federally
recognized tribes and their child welfare departments — some 30+ people, the department of
health and human services, state court and passed through legislative council a couple of times.

| also want to acknowledge that as newly elected representative | didn’t give the same detailed
information to the House Human Services Committee. As you can see the 3000 version is a lot
and | learned that if you aren’t well versed it can become overwhelming. So, | failed in
providing the markup to the House Human Services and believe if they were able to see in black
and white just how much is already being practiced today here in North Dakota due to federal
and state law — and see that the rest are recommendation from our tribes and experts in the field
— the recommendation out of committee would have been different.

So that’s why | ask you to amend it back to the 3000 version and ask for a DO PASS AS
AMENDED recommendation out of committee.

With that | stand for questions.
Miigwech, Phildamayayapi, Thank you
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North Dakota Native Vote

919 8. 7th St., Suite 603
Bismarck, North Dakota 58504
1-888-425-1483
info@ndnativevote.or

Statement of Sharnell Seaboy regarding HB 1536
Field Organizer at North Dakota Native Vote
March 22, 2023
Senate Human Services Committee

Chairwoman Lee and members of the Senate Human Services Committee, my name is Sharnell
Seaboy. I am an enrolled citizen of the Mni Wakan Oyate (Spirit Lake Nation) and I am a Field
Organizer at North Dakota Native Vote. I am here to support House bill 1536 on behalf of North
Dakota Native Vote. North Dakota Native Vote is a non-partisan grassroots organization. Our
mission is to create and affect policy to promote equitable representation for the Native people of
North Dakota. This includes working to promote the safety, success, and well being of our
relatives.

This past fall, I experienced the benefit of how ICWA works for families like mine. I received a
call from a social worker regarding a newborn baby relative of mine. Baby is a boy and he was
abandoned at the hospital. Because of ICWA requirements, I felt the agency took the time and
effort to locate his family and relatives, and because of that, I am currently going through the
process to adopt him. Thankfully, social services followed ICWA requirements and started
contacting family members, I was the last relative contacted. I am considered a distant relative, a
fourth cousin. In the Native way, he is now my son. He became my son the day I agreed to take
care of him. Baby is growing up surrounded by his Tiwahe (family). He has great grandparents,
grandparents, aunts, uncles, lots of cousins, and some biological siblings involved in his life now.
Most importantly, he is loved and connected to his culture and spirituality.

The Indian Child Welfare Act (ICWA) is a federal law passed in 1978 which establishes basic
requirements to protect Native American children from continued forced removal from their
families, tribes, and tribal culture. It is currently being reviewed by the Supreme Court via
Brackeen v. Haaland.

If the Supreme Court overturns the Indian Child Welfare Act, it would have devastating
consequences for Native children, families and tribes. Without ICWA’s protections, Native
children could be forcibly removed from their families and culture while simultaneously
depriving tribes of their greatest asset, our future generations.



House bill 1536 will protect Native children by upholding family integrity and stability within
the child’s community. Its protections consider the immediate needs of Indian children and
recognize that growing up connected to family and tribal culture is in a child’s long-term best
interest.

It is especially important in North Dakota to understand ICWA requirements and to understand
that continuing ICWA requirements is essential for the welfare of Native children in North
Dakota. A report by North Dakota Kids Count shows that in North Dakota, Native children are
placed in foster care at a five times higher rate than in the general population. In 2021, Native
children made up 9% of the overall population, but 44% of all the children in foster care. ' We
must make sure Native children have the opportunity to grow up in their own communities.

Placing the child with family members promotes a sense of community and identity for children
who otherwise might feel lost in the system. The state system is often overburdened by the sheer
number of cases that go through it each month, therefore, working with Tribal agencies under
ICWA requirements will ensure that Native children will not suffer unnecessary trauma by
removal from their families.

North Dakota Native Vote recommends the committee give a do pass on House Bill 1536. Thank
you for your time, I stand for questions.

! https://ndkidscount.org/policy-basics-indian-child-welfare-act-icwa



House Bill. 1536
Human Service Committee
Testimony Presented by
Jill Doernbach (Wilkie), ICWA Family Preservationist
Native American Training Institute
March 21st, 2023

Good morning, Mr. Chairperson, and members of the Committee: | appreciate the chance to give
testimony to all of you today.

My name is Jill Doernbach (Wilkie), I am an ICWA Family Preservationist serving indigenous
families in Cass County in North Dakota. | am here today in full support of House Bill 1536.

I have been an ICWA Family Preservationist since January 2022, which is a part of the ICWA
Family Preservationist program located in Bismarck, North Dakota. The IFP Program is
supported and funded by the state of North Dakota and is a bridge between the state social
service agencies and the tribes. As an ICWA family preservationist, | am a tribal representative
and qualified expert witness only for the tribes who authorize me to do so. In the future, the IFP
program plans on expanding and connecting with all tribes within North Dakota and hoping to
expand throughout the United States. Through the IFP program, we hope to create unity with all
the tribes in order to give all indigenous children a community and warm welcome to protect and
preserve Native American culture. In Native American culture, hospitality and helping others in
a time of need, no matter the connection someone may have with another, is a common trait
across tribes and we will always welcome others into our hearts and homes. The ICWA
placement preferences are in place to preserve and protect Native American families as well as
our culture and traditions, since the Indian Child Welfare Act become a law. To take away these
placement preferences, would be removing the essence of what the Indian Child Welfare Act
represents and stands for. | strongly encourage you to be in support of House Bill 1536 and to
continue to allow the spirit of the Indian Child Welfare Act to live on in the state of North
Dakota.

I would like to thank you and the members of the committee for opening your minds and hearts
for your support of the Indian Child Welfare Act. By maintaining the ICWA placement
preferences, it will help with the improvement of Child Welfare, which is important in our
society and additionally to preserve Native American families in North Dakota.

Jill Doernbach (Wilkie)
ICWA Family Preservationist

Native American Training Institute
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Sixty-eighth

Legislative Assembly HOUSE BILL NO. 1536
of North Dakota

Introduced by

Representatives Davis, Conmy, Finley-DeVille, Hager, Henderson, Klemin, Pyle, Rohr, Weisz

Senator Luick

A BILL for an Act to create and enact sections 27-20.3-19.1, 27-20.3-19.2, 27-20.3-19.3,
27-20.3-19.4, and 27-20.3-19.5 of the North Dakota Century Code, relating to adopting a state
Indian child welfare act; and to amend and reenact section 27-20.3-19 of the North Dakota

Century Code, relating to Indian child welfare.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 27-20.3-19 of the North Dakota Century Code is
amended and reenacted as follows:

27.-20.3-19. Indian child welfare - Active efforts and procedures.

1. As used in this section and sections 27-20.3-19.1 through 27-20.3-19.5:

107)%4\/\\"‘3 __a. "Act" means this section and sections 27-20.3-19.2 through 27-20.3-19.5.

11
12
13
14
15
16
1F
18
19
20
21
22
23

NDJ — b, "Active efforts" means affirmative, active, thorough, and timely efforts intended

‘—’6?([(\ primarily to maintain or reunite an Indian child with the Indian child's family. Aetive-

agency is involved in the child-custody proceeding, active efforts must involve

assisting the-parent-er-parentsa parent or Indian custodian threughwith the steps

of a case plan and-withincluding accessing or developing the resources

necessary to satisfy the case plan. To the maximum extent possible, active efforts
should be provided in a manner consistent with the prevailing social and cultural
conditions and way of life of the Indian child's tribe and should be conducted in
partnership with the Indian child and the Indian child's parents, extended family
members, Indian custodians, and tribe. Active efforts are to be tailored to the

facts and circumstances of the case. The term includes:

Page No. 1 23.0481.03000
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Sixty-eighth
Legislative Assembly

(1)

()

®)

(8)

Conducting a comprehensive assessment of the circumstances of the
Indian child's family, with a focus on safe reunification as the most desirable
goal, with ongoing timely assessment to determine when the threat is

resolved and placement of the Indian child can be returned to the custodian.

Identifying appropriate services and helping the-parentsa parent or Indian
custodian to overcome barriers, including actively assisting the-parentsa_
parent or Indian custodian in obtaining such services.

Identifying, notifying, and inviting representatives of the Indian child's tribe to
participate in providing support and services to the Indian child's family and
in family team meetings, permanency planning, and resolution of placement
issues.

Conducting or causing to be conducted a diligent search for the Indian
child's extended family members, and contacting and consulting with
extended family members to provide family structure and support for the
Indian child and the Indian child's parentsparent or Indian custodian.
Offering and employing available and culturally appropriate family
preservation strategies and facilitating the use of remedial and rehabilitative
services provided by the Indian child's tribe.

Taking steps to keep siblings together, if possible.

Supporting regular visits with parentsa parent or Indian eustedianscustodian
in the most natural setting possible as well as trial home visits of the Indian
child during any period of removal, consistent with the need to ensure the

health, safety, and welfare of the Indian child.

Identifying community resources, including housing, financial,
transportation, mental health, substance abuse, and peer support services

and actively assisting the Indian child's parentsparent or Indian custodian or,

as appropriate, the Indian child's family, in utilizing and accessing those

resources.

Monitoring progress and participation in services.

Page No. 2 23.0481.03000
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(10) Considering alternative ways to address the needs of the Indian child's

parentsparent or Indian custodian and where appropriate, the family, if the
optimum services do not exist or are not available.

(11)  Providing post-reunification services and monitoring.

5 Ted v —bc. "Adoptive placement" means the permanent placement of an Indian child for
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adoption.

"Extended family member" means a relationship defined by the law or custom of
the Indian child's tribe or, in the absence of such law or custom, means an
individual who has reached the age of eighteen and who is the Indian child's
grandparent, aunt or uncle, brother or sister, brother-in-law or sister-in-law, niece
or nephew, first or second cousin, or stepparent.

"Foster care or non-foster care placement” means the removal of an Indian child

from the home of his or her parent or Indian custodian for temporary placement in

a foster home. qualified residential treatment program., residential care center for

Indian children and vouth, or shelter care facility, in the home of a relative other

than a parent or Indian custodian, or in the home of a guardian, from which

placement the parent or Indian custodian cannot have the Indian child returned

upon demand. The term does not include an adoptive placement, a preadoptive

placement, and emergency change in placement under section 27-20.3-06 or

holding an Indian child in custody.

"Indian" means an individual who is a member of an Indian tribe, or who is a
native and a member of a regional corporation as defined under 43 U.S.C. 1606.
"Indian child" means any unmarried individual who is under the age of eighteen
and is either a member of an Indian tribe or is eligible for membership in an
Indian tribe and is the biological child of a member of an Indian tribe.

"Indian child custody proceeding” means a proceeding brought by the state

involving:

(1) Foster care or non-foster care placement;

(2) A preadoptive placement:
(3) An adoptive placement; or
(4)

A termination of parental rights under section 27-20.3-20 for an Indian child.

Page No. 3 23.0481.03000
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“Indian child's tribe" means the Indian tribe in which an Indian child is a member
or eligible for membership or, in the case of an Indian child who is a member of or
eligible for membership in more than one tribe, the Indian tribe with which the
Indian child has the more significant contacts.

"Indian custodian" means any Indian individual who has legal custody of an
Indian child under tribal law or custom or under state law or to whom temporary
physical care, custody, and control has been transferred by the parent of the

Indian child.

"Indian tribe" means an Indian tribe, band, nation, or other organized Indian
group or community of Indians recognized as eligible for services provided to
Indians by the United States secretary of the interior because of their status as
Indians, including any Alaska native village as defined in 43 U.S.C. 1602(c).
"Parent" means anya biological parent er-parents of an Indian child or anyan_
Indian individual who has lawfully adopted an Indian child, including adoptions
under tribal law or custom. The term does not include the unwed father if
paternity has not been acknowledged or established.

"Preadoptive placement"” means the temporary placement of an Indian child in a

foster home, gualified residential treatment program. residential care center for

children and youth, home of a relative other than a parent or Indian custodian, or

home uardian after a termination of parental rights but before or in lieu of an

adoptive placement, but does not include a ergency change in placemen
under section 27-20.3-06.

"Termination of parental rights" means any action resulting in the termination of
the parent-child relationship. It does not include a placement based upon an act
by an Indian child which, if committed by an adult, would be deemed a crime or a

placement upon award of custody to one of the Indian child's parents in a divorce

proceeding.

28 Tedf - 2. Before removal of an Indian child from the custody of a parent or Indian custodian for

29 N D\/ purposes of involuntary foster care placement or the termination of parental rights over

30 an Indian child, the court shall find that active efforts have been made to provide

31 remedial services and rehabilitative services designed to prevent the breakup of the
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1 ¥ed@ Indian family and that these efforts have proved unsuccessful. The court may not

2 NDf order the removal unless evidence of active efforts shows there has been a vigorous

3 and concerted level of casework beyond the level that would constitute reasonable
4 efforts under section 27-20.3-26. Reasonable efforts may not be construed to be

5 active efforts. Active efforts must be made in a manner that takes into account the

6 prevailing social and cultural values, conditions, and way of life of the Indian child's
7 tribe. Active efforts must utilize the available resources of the Indian child's extended
8 family, tribe, tribal and other relevant social service agencies, and individual Indian

9 caregivers.

10'5—1-,&{;5 —~ 3. The court may order the removal of the Indian child for involuntary foster care

1M ND ve placement only if the court determines, by clear and convincing evidence, that

12 continued custody of the Indian child by the parent or Indian custodian is likely to

13 result in serious emotional or physical damage to the Indian child. Evidence must

14 show a causal relationship between the particular conditions in the home and the

15 likelihood that continued custody of the Indian child will result in serious emotional or
16 physical damage to the particular Indian child who is the subject of the proceeding.
17 Poverty, isolation, custodian age, crowded or inadequate housing, substance use, or
18 nonconforming social behavior does not by itself constitute clear and convincing

19 evidence of imminent serious emotional or physical damage to the Indian child. As
20 soon as the threat has been removed and the Indian child is no longer at risk, the state
21 should terminate the removal, by returning the Indian child to the parent or Indian

22 custodian while offering a solution to mitigate the situation that gave rise to the need
23 for emergency removal and placement.

24 ;:&{L-AL The court may enty order the termination of parental rights over the Indian child only if

25 ND the court determines, by evidence beyond a reasonable doubt that continued custody
26 of the Indian child by the parent or Indian custodian is likely to result in serious
27 emotional or physical damage to the Indian child.

28\(41{31() -5. In considering whether to involuntarily place an Indian child in foster care or to

29 ND terminate the parental rights of the parent of an Indian child, the court shall require that
30 a qualified expert witness must be qualified to testify regarding whether the Indian
31 child's continued custody by the parent or Indian custodian is likely to result in serious
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1 F A Q; emotional or physical damage to the Indian child and should be qualified to testify as
ec

2 D / to the prevailing social and cultural standards of the Indian child's tribe. An individual

3 may be designated by the Indian child's tribe as being qualified to testify to the

4 prevailing social and cultural standards of the Indian child's tribe. If the parties

5 stipulate in writing and the court is satisfied the stipulation is made knowingly,

6"\?\\7”\ 2 intelligently, and voluntarily, the co acc declaration or affidavit from

7 RRGRE qualified expert witness in lieu of testimony. The court or any party may request the

8 assistance of the Indian child's tribe or the bureau of Indian affairs office serving the

9 Indian child's tribe in locating individuals gqualified to serve as expert witnesses. The
10 social worker regularly assigned to the Indian child may not serve as a qualified expert
11 witness in child-custody proceedings concerning the Indian child. The qualified expert
12 witness should be someone familiar with the particular Indian child and have contact
13 with the parentsparent or Indian custodian to observe interaction between the
14 parentsparent or Indian custodian, Indian child, and extended family members. The
15 child welfare agency and courts should facilitate access to the family and records to
16 facilitate accurate testimony.
17’&34; - 6. -Anemergency removal or placement of an Indian child under state law must terminate
18#’ REC immediately when the removal or placement is no longer necessary to prevent
19 NOP imminent physical damage or harm to the Indian child.
20 Teddf - 7. To facilitate the intent of the act, the agency, in cooperation with the Indian child's tribe
21 . "'iJ of affiliation, unless a parent objects, shall take steps to enroll the Indian child in the
22 ’{(&w\w\i}\& tribe with the goal of finalizing enrollment before termination.
23 SECTION 2. Section 27-20.3-19.1 of the North Dakota Century Code is created and
24  enacted as follows:
25 27-20.3-19.1. Indian child welfare - Jurisdiction over custody proce
26 1. The actincludes requirements that apply if an Indian child is the subject of:
27 a. A child-custody proceeding. including:

28 J‘F‘dﬁ'lq\) — (1) Aninvoluntary proceeding:
29 _(2 voluntary proceeding that could prohibit t arent or Indian custodian
55 J-F{d:ﬂ 4> 2

from regaining ¢ f the Indian chi n
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1 Yed@p — (3) A proceeding involving status offenses if any part of the proceeding results

2 ND%A in th for out-of-home placement of the Indian child, includi foster
“Trio
mm’v\f.v\o‘ re, preadoptive, or adoptive placement, or termination of ntal rights.

4 Fed ¢ ~-b. An emergency proceeding other than:

5 NY¢ (1) Atribal court proceeding: or

6 uum’\w'&"i (2) roceeding regarding a criminal act that is not a status offense.

¥4 1;,,0\\/ - c. Anaward of custody of the Indian child to one of the parents, including an award
Hac

8 }jj;’;{? in a divorce proceeding; or

9 Tedp _.d. Avoluntary placement that either parent, both parents, or the Indian custodian

10 N\)qé has. of his or her or their free will, without a threat of removal by a state agency,

11’“-\\3"“\ o for th ian child and that d not operate rohibit the Indian child'
V,,u,cw\\il\d

12 parent or Indian custodian from regaining custody of the Indian child upon

13 demand.

14:;,_;[96 —2. If a proceeding under subsection 1 concerns an Indian child, the act applies to that

15 NOP proceeding. In determining whether the act applies to a proceeding, the state court

oa . T ) .
‘16/&\1\ may not consider factors such as the participation of a parent or the Indian child in
\ZQ(Li § i‘l.‘il\d
tribal cultural, social, religious, or political activities: the relationship between the Indian
18 child and the Indian child's parent; whether the parent ever had custody of the Indian
19 child: or the Indian child's blood quantum.
20fA¢ -3. lithe act applies at the commencement of a proceeding. the act does not cease to
21 ND“'[ ly solely b se the Indian child reaches age eighteen during the pendency of the
lvx‘()d-l

22 ausvecsnd proceeding.

In an Indian child custody proceeding under this chapter involving an Indian child who

24 F}P ic1|\,\o is not residing or domiciled within the reservation of the Indian child's tribe. the court
25 N\)#’ ssigned to exercise jurisdiction under this chapter, upon etition of the Indian

26 child’'s parent, Indian custodian, or tribe, shall transfer the proceeding to the
27 jurisdiction of the tribe unless(either of the following applies:

-
28 a. A parent of the Indian child objects to the transfer.
29 b. An Indian tribe has exclusive jurisdiction over an Indian child custedy proceeding
30 involving an Indian child who resides or is domiciled within the reservation of the
31 tribe, except if that jurisdiction is otherwise vested in the state by federal law. If an
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1

Indian child is a ward of a tribal court. the Indian tribe retains exclusive

& jurisdiction regardless of the residence or domicile of the Indian child.
3\:,()\/~irln an Indian child custody proceeding under this chapter involving an Indian child who
4 Nop is not residing or domiciled within the reservation of the Indian child's tribe, the court
4 %Vi\\ assigned to exercise jurisdiction under this chapter, upon the petition of the Indian

6 child's parent, Indian custodian, or tribe, shall transfer the proceeding to the

7 .
8 \/@L-

9 b.
10

The Indian child's tribe does not have a tribal court, or the tribal court of the

Indian child's tribe declines jurisdiction.

The court determines good cause exists to deny the transfer. In determining

whether good cause exists to deny the transfer, the court may not consider any

perceived inadequacy of the tribal social services department or the tribal court of

the Indian child's tribe. The court may determine good cause exists to deny the

transfer only if the person opposing the transfer shows by clear and convincing
evidence the evidence or testimony necessary to decide the case cannot be
presented in tribal court without undue hardship to the parties or the witnesses

and that the tribal court is unable to mitigate the hardship by making

arrangements to receive the evidence or testimony by use of telephone or live

audiovisual means, by hearing the evidence or testimony at a location that is
convenient to the parties and witnesses, or by use of other means permissible

under the tribal court's rules of evidence.

An Indian child's tribe may intervene at any point in an Indian child custody

proceeding.

The state shall give full faith and credit to the public acts, records, and judicial
proceedings of an Indian tribe which are applicable to an Indian child custody

proceeding to the same extent that the state gives full faith and credit to the public

acts. records, and judicial proceedings of any other governmental entity.

1 C.
12 '
13 9
gy
15 %lt
16
17
18
19
20
21
22
23 ./ -6.
o4 BN -G
ND F
25 :/L
ij ke
28 qub
29
30 enacted as follows:
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1 27-20.3-19.2. Indian child welfare - Court proceedings.
2 ~1, Ina proceeding involving the foster care or non-foster car ment of or termination
3 Fed ‘7 of parental rights to an Indian child whom the court knows or has reason to know may
4 :E 9 Do be an Indian child, the party seeking the foster care or non-foster care placement or
5 ND#’ termination of parental rights, for the first hearing of the proceeding, shall notify the
6 ndian child' rent, Indian custodian, and tribe, by registered mail, return receipt
7 uested. of t endi roceeding and of the parties' right to intervene in the
8 proceeding and shall file the return receipt with the court. Notice of subsequent
9 hearings in a proceeding must be in writing and may be given by mail, personal
10 delivery, facsimile transmission, or electronic mail. If the identity or location of the
11 Indian child's parent, Indian custodian, or tribe cannot be determined. that notice shal
12 be given to the United States secretary of the interior in like manner. The first hearing
13 in the proceeding may not be held until at least ten days after receipt of the notice by
14 the parent, Indian custodian. and tribe or until at least fifteen days after receipt of the
15 notice by the United States secretary of the interior. On request of the parent, Indi
16 custodian, or tribe, the court shall grant a continuance of up to twent itional days
17 to enable the requester to prepare for that hearing.
18¥3A7&‘ Each party to a child custody proceeding of an Indian child has the right to examine all
20
194 |y .c reports or other documents filed with the court upon which a decision with respect to

20 NDg
21

the out-of-home care placement, termination of parental rights, or return of custody

may be based.

22 SECTION 4. Section 27-20.3-19.3 of the North Dakota Century Code is created and

23 enacted as follows:

24 27-20.3-19.3. Indian child welfare - Voluntary proceedings - Consent - Withdrawal.

25 -1. Avoluntary consent b rent or Indian custodian foster care or non-foster care
26 L./ 4 placement of an Indian child is not valid unless the consent or delegation is executed
27 % \Q%'_CL’ in writing, recorded before a judge, and accompanied by a written certification by the
28 ND¢ judge that the terms and consequences of the consent or delegation were fully

29 explained in detail to and were fully understood by the parent or Indian custodian. The
30 judge also shall certify the parent or Indian custodian fully understood the explanation
31 in English or that the explanation was interpreted into a language the parent or Indian
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1 ‘\;gfé . Fustodian understood. Any consent or delegation of powers given under this

2 subsection before or within ten days after the birth of the Indian child is n lid. A

3 arent or Indian custodian who has executed a consent or delegation of powers under

4 'F»L\ & this subsection may withdraw the consent or delegation for any reason at any time,
n\%:

and the Indian child must be returned to the parent or Indian custodian. A parent or

Indian custodian who has executed a consent or delegation of powers under this

e

6
T L subsection also may move to invalidate the out-of-home care placement.
8 A voluntary consent by a parent to a termination of parental rights under subdivision d

9 ND Vv of section 27-20.3-20 is not valid unless the consent is executed in writing, recorded

10 \/before a judge, and accompanied by a written certification by the judge that the terms
1 and consequences of the consent were fully explained in detail to were full
12 ?&G\ ~/ understood by the parent. The judge also shall certify the parent fully understood the

13‘”‘;\\%‘?@ explanation in English or that the explanation was interpreted into a language that the
14

arent understood. Consent given under this subsection before or within ten days after

15 the birth of the Indian child is not valid. A parent who has execut consent under
16 this subsection withdraw the consent for any reason at any time before the entr
17 of a final order terminating parental rights, and the Indian child must be returned to the
18 " Indian child's parent.

19 :F*Av/“;g"' After the entry of a final order granting adoption of an Indian child, a parent who has
E

20fﬁ e} ,A. consented to termination of parental rights may withdraw that consent and move the

21 N\)q; court for relief from the judgment on the grounds the consent was obtained through

22 fraud or duress. This motion must be filed within two years after the entry of an order
23 granting adoption of the Indian child. A motion under this subsection does not affect
24 the finality or suspend the operation of the judgment or order terminating parental

25 rights or granting adoption. If the court finds the consent was obtained through fr.

26 or duress, the court shall vacate the judgment or order terminating parental rights and,
27 if applicable, the order granting adoption and return the Indian child.

28 SECTION 5. Section 27-20.3-19.4 of the North Dakota Century Code is created and

29 enacted as follows:
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1 27-20.3-19.4 Indian child welfare - Placements preferences.

2 '&L\/ -1. Subject to subsections 3 and 4. in placing an Indian child for adoption or in delegating

3895 owers. as described in xecuted power of attorney regarding an Indian child
B ND¢ preference must be given, in the absence of good cause. as described in
5 subsection 6, to the contrary, to a placement with or delegation to one of the following,
6 in the order of preference listed:
¥ i a. An extended family member of the Indian child;
8 b. Another member of the Indian child's tribe;
9 c. Another Indian family with whom the Indian child has a relationship or an Indian
10 family from a tribe that is culturally similar to or linguistically connected to the
11 Indian child's tribe; or
12 d. The tribe's statutory adopted placement preferences.
13?‘@ /~; An Indian child who is accepted for a foster care or non-foster care placement or a
14 'ﬁ;]CﬂS‘ preadoptive placement must be placed in the least restrictive setting that most
15 ND(}A approximate ily that ts the Indian child's special needs, if any, a hich is
16 ithi sonab
17 special needs. Subject to subsections 4 and 6. in placing an Indian child in a foster
18 care or non-foster care placement or a pre adoptive placement, preference must be
19 given, in the absence of good cause, as described in subsection 6. to the contrary, to a
20 lacement in one of the following. in the order of preference listed:
21 a. The home of an extended family member of the Indian child:
22 b. A foster home licensed, approved. or specified by the Indian child's tribe;
23 c. An Indian foster home licensed or approved by the department; or
24 d. Aqgualified residential freatment facility or residential care center for children and
25 youth approved by an Indian tribe or operated by an Indian organization that has
26 a program suitable to meet the needs of the Indian child.

& - 3. | An Indian child who is the subject of an emergency removal or placement under a
oV
28 vV child custody determination under section 27-20.3-06 must be placed in compliance

29?@%/ . wit ster care or non-foster care placement or preadoptive placement preferenc
S . . )
30&“0‘ unless the person responsible for determining the placement finds good cause, as
31 described in subsection 6, for departing from the order of placement preference under

Page No. 11 23.0481.03000



Sixty-eighth
Legislative Assembly

1 subsection 2 or finds that emergency conditions necessitate departing from that order.
2 When the reason for departing from that order is resolved, the Indian child must be

3 laced in compliance with the order of placement preference under subsection 2.

4 —4. Inplacing an Indian child under subsections 1 and 2 regarding an Indian child under

5 C\Qy&ﬁ‘k\m subsection 1, if the Indian child's tribe has established, by resolution, an order of

6 t\zﬁ'\wf‘m’)\ preference that is different from the order specified in subsection 1 or 2, the order of
gIINET
7 _— preference established by that tribe must be followed, in the absence of good cause,

8 as described in subsection B8, to the contrary, so long as the placement under

9 subsection 1 is appropriate for the Indian child's special needs, if any, and the
10 placement under subsection 2 is the least restrictive setting appropriate for the Indian
11 child's need specified in subsection 2.
12@,_,(;\\/~i The standards to be applied in meeting the placement preference requirements of this
13 |0\ L‘Sj subsection must be the prevailing social and cultural standards of the Indian
14 Nbﬁf’ community in which the Indian child's parent, Indian custodian. or extended family
15 members reside or with which the Indian child's parent. Indian custodian, or extended
16 family members maintain social and cultural tie
17 - 6. a. Ifaparty asserts that good cause not to follow the placement preferences exists,
18 ?3:’; the reasons for that belief or assertion must be stated orally on the record or
19 %\ & provided in writing to the parties to the child-custody proceeding and the court.

!«(u)‘g\ b. The party seeking departure from the placement preferences bears the burden of

21 proving by clear and convincing evidence that there is good cause to depart from
22 the placement preferences.

23 c. A court's determination of good cause to depart from the placement preferences
24 must be made on the record or in writing and must be based on one or more of
25 the following considerations:

26 (1) The request of the Indian child's parent, if they attest that they have

27 reviewed the placement options, if any, that comply with the order of

28 preference.

29 (2) The request of the Indian child, if the Indian child is of sufficient age and

30 capacity to understand the decision being made.
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1 Tribl (3) The presence of a sibling attachment that can be maintained only through a

2 Rl Arpend particular placement.

3 (4) The extraordinary physical, mental, or emotional needs of the Indian child,

such as specialized treatment services that may be unavailable in the
community where families who meet the placement preferences live.

The unavailability of a suitable placement after a determination by the court

that a diligent search was conducted to find suitable placements meeting

TedV

ﬁfi‘ NS A the preference criteria, but none has been located. For purposes of this

oo N o g b
B

analysis, the standards for determining whether a placement is unavailable

10 must conform to the prevailing social and cultural standards of the Indian

11 community in which the Indian child's parent, Indian custodian, or extended

12 family resides or with which the Indian child's parent, Indian custodian. or

extended family members maintain social and cultural ties.

S

A placement may not depart from the preferences based on the socioeconomic
status of any placement relative to another placement.

A placement may n art from the preferences based solely on ordinar
bonding or attachment that flowed from time spent in a nonpreferred placement
that was made in violation of the act.

The burden of establishing good cause to depart from the order of placement

preference is on the party requesting that departure.

21 3; 2“/- 7. The department or a child welfare agency shall maintain a record of each adoptive
&

2% \o“g LR placement, foster care or non-foster care placement. preadoptive placement, and

23 NNL delegation of powers, made of an Indian child, evidencing the efforts made to comply
24 with the placement preference requirements specified in this section. and shall make
25 that record available at any time on the request of the United States secretary of the

26 interior or the Indian child's tribe.

27 SECTION 6. Section 27-20.3-19.5 of the North Dakota Century Code is created and

28 enacted as follows:

29 27-20.3-19.5. Adoptee information.
30¢, {_1\/’ 1. The state court entering a final adoption decree or order in any voluntary of involuntary

3’!&\@5\ Indian child adoptive placement must furnish a copy of the decree or order within thirty
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days to the Bureau of Indian Affairs, Chief, Division of Human Services, 1849

C Street NW, Mail Stop 3645 MIB, Washington, DC 20240, along with the following
information, in an envelope marked "Confidential";

o

|®

|l

" The birth name and birth date of the Indian child. and tribal affiliation and name of

the Indian child after adoption:

The names and addresses of the biological parents:

he names and addresses of the adoptive parents:

The name and contact information for any agency having files or information

relating to the adoption;

Any affidavit signed by the biological parent or parents requesting the parent's

i ity remain confidential: and

Any information relating to tribal membership or eligibility for tribal membership of

the adopted Indian child.

The court shall give the birth parent of an Indian child the opportunity to file an affidavit

indicating that the birth parent wishes the United States secret f the interior to

affidavit, the court shall include the affidavit with the information provided to the United

States secretary of the interior under subsection 1, and that secretary shall maintain
the confidentiality of the birth parent's identity.
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HB 1536, ICWA Hearing 3-22-23 Senate Human Services

Good morning, Chairwoman Lee, and members of the Senate Human Services
Committee. For the record my name is Representative Lisa Finley-DeVille. | am
an enrolled member of the Mandan, Hidatsa and Arikara nation. | represent the
people of District 4 A which includes the Fort Berthold Reservation. 1am here to
testify in support of House bill 1536 as | am a cosponsor of the bill.

As you may know, Federal ICWA laws are facing scrutiny at the highest level of
our judicial system. Which is why | support North Dakota adopting similar
provisions to protect our Native children.

House bill 1536 addresses the unique needs and rights of Native children in the
foster care system by placing Native children in Native homes. Like ICWA, House
bill 1536 will preserve the cultural and kinship ties that exist within our
communities by placing Native Children in homes where they will be raised within
their own cultural traditions and values. As Native people, our identity is our
culture, tradition, heritage, language, and our families. By adopting and
implementing State ICWA policies, we can ensure that Native children receive the
best possible care and support while preserving their cultural, heritage, tradition
and familial ties.

As young children, my two younger siblings and | were removed from our home.
Because of ICWA, we were placed with our grandmother who took us in and
raised us. Stories like mine are about how ICWA was designed to work and
benefit Native children.

While there have been legal challenges to the law, many agencies continue to
support its underlying principles and its goal of promoting the best interests of
Native American children. | ask that the committee recognize the need for State
ICWA provisions and how it is essential to the well-being of Native American
children. | ask that you give a do pass recommendation for House bill 1536 and
join us to work for the protection of Native children and youth. Thankyou, | will
now stand for questions.
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1536
Page 3, line 15, after “or” insert “certified”

Page 4, line 18, remove “, qualified residential treatment program, residential care

center for”

Page 4, line 19, remove “children and youth”

Page 6, line 28, after the underscored semicolon insert “and”
Page 6, line 30, replace “;_ and” with an underscored period
Page 7, remove lines 1 through 3

Page 7, line 6, replace “criminal” with “delinquent”

Page 7, line 6, remove “that is not a status offense”
Page 10, remove lines 19 through 27

Renumber accordingly
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