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Relating to descriptions and definitions of minerals in leases and conveyances; and to
provide a penalty.

9:49 a.m. Chairman Porter called the hearing to order.
Members Present: Chairman Porter, Vice Chairman Anderson, Vice Chair Novak,
Representatives: Dockter, Hagert, Headland, Heinert, Johnson, Marschall, Olson, Ruby,
Conmy, Foss
Discussion Topics:

e Rare Earth Elements

e Mineral Mines

e Vulnerability of Supply Chains
9:49 a.m. Vice Chairman D. Anderson introduced the bill and submitted testimony. #35877

9:53 a.m. Dave Straley, Government and Public Affairs at the North American Coal
Corporation, testified in favor.

10:03 a.m. Brian Bjella, Attorney at Crowley Fleck, testified in favor and submitted testimony.
#35609

10:28 a.m. Chris Suelzle, Minerals Director, ND Department of Trust Lands, testified in favor
and submitted testimony. #35518

10:34 a.m. Nathan Anderson, Director of the Department of Mineral Resources, testified in
favor and submitted testimony. #35848

10:42 a.m. Jonathan Fortner, VP of Government Relations for Lignite Energy Council,
testified in favor and submitted testimony. #35603

10:51 a.m. Dr. Dan Laudal, Executive Director, research institute at UND, College of
Engineering and Mines, testified in favor and submitted testimony. #35683

10:59 a.m. Chairman Porter closed the hearing.

Addison Randazzo for Leah Kuball, Committee Clerk
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TESTIMONY OF CHRIS SUELZLE
MINERALS DIRECTOR
North Dakota Department of Trust Lands

HOUSE Bill 1459

House Energy and Natural Resources Committee
February 6, 2025

Chairman Porter and members of the House Energy and Natural Resources Committee,
my name is Chris Suelzle, and | serve as the Minerals Director for the North Dakota
Department of Trust Lands (Department). | am here to provide testimony on House Bill
14509.

The Board of University and School Lands (Board), as established by the North Dakota
Constitution, is charged with overseeing the management of state trust lands and
investing the revenue generated therefrom to grow as a source of long-term funding for
the support of trust beneficiaries. The Board is comprised of the Governor, Secretary of
State, Attorney General, State Treasurer, and Superintendent of Public Instruction. The
Department is the administrative arm of the Board, serving under the direction and
authority of the Board.

The Department manages over 2.5 million mineral acres, with approximately 8,700 oil &
gas and coal leases, and over 700,000 surface acres, with approximately 4,400
agricultural leases. Revenues generated from these leases, along with payments
received from other sources such as oil & gas lease bonus payments and easements
granted for pipelines, roads, and well pads, are deposited into 13 permanent trust funds
and invested to provide long-term revenue for trust beneficiaries. Beneficiaries of these
trust funds include public K-12 education, various colleges and universities, and other
state institutions throughout North Dakota.

House Bill 1459 provides an opportunity to begin the extraction of critical minerals and
rare earth elements embedded within coal. The Department currently manages
approximately 67 active coal leases, covering approximately 10,000 acres. Royalties for
most of these coal leases range from $0.15 to $0.30 per ton of coal mined.

The Department recognizes the importance of launching this industry and appreciates the
work that has gone into crafting this bill. However, we believe further discussion will be
beneficial regarding specific provisions of the bill.

One point of concern is the provision that royalties be paid at 2.5 percent of “net profits”.
Net profits are defined as “gross receipts” received by the operator from the “sale of critical
minerals or rare earth elements less costs incurred or expenditures” attributed to those
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minerals, including expenditures related to the extraction, processing, milling, smelting,
refining, and transportation of the critical minerals or rare earth elements. (Emphasis
added). However, the exact costs involved in mining critical minerals and rare earth
elements are currently unknown. Additionally, costs and expenditures can be subjective,
and as this industry is still in its infancy, there is no established industry standard to guide
the calculation of royalties. The Department has been involved in substantial litigation
over such deductions as they pertain to oil and gas operations. Therefore, the Department
recommends that the bill establish a royalty based on gross proceeds, without deductions,
which we have found to be a clear and transparent means of determining compensation.
Using gross proceeds would align with the current practice of the Board’s oil and gas
leases.

The one example we found of critical mineral and rare earth element mining royalty
practices in the United States is the Mountain Pass Rare Earth Mine in California. Secure
Natural Resources negotiated a royalty of 2.5 percent of the gross proceeds from the sale
of critical minerals and rare earth elements extracted from ores in this mine. Basing
royalty payments on gross proceeds avoids complications that have arisen in the oil and
gas industry.

To allow the industry time to develop and actual costs to become clearer, the Department
also proposes including a five-year sunset provision for the royalty percentage. After this
period, the profitability of mining critical minerals and rare earth elements embedded
within coal and the royalty rates can be reassessed to determine a fair and market-driven
royalty rate.

Finally, the Department recommends that royalties of critical minerals and rare earth
elements be more precisely attributed to mineral interest owners based on the actual
mining activities conducted during a specific calendar year, rather than being distributed
to all interest owners within the permitted mining area. This approach aligns with the
current method for coal royalty distribution and ensures that only landowners whose
minerals are actively being mined receive royalties. This would more accurately reflect
the value of the minerals extracted from each individual owner. Without this provision,
there is a risk of unjustly benefiting landowners who are far removed from the mining
activity and diluting payments to those whose minerals are being actively mined.

Thank you for your time and consideration, | am happy to answer any questions you may
have.
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Chairman Porter and Members of the House Energy and Natural Resources Committee,

Thank you for the opportunity to testify in support of House Bill 1459, which is essential to advancing
the production of rare earth elements and critical minerals from North Dakota’s lignite coal seams.
These resources present a major opportunity to strengthen and diversify the state’s lignite industry
while unlocking the potential of one of North Dakota’s most valuable natural assets.

Critical and rare earth minerals are essential to modern technology and national security, yet China
dominates their production and processing. Recent export bans on key minerals like antimony, gallium,
and germanium have disrupted global supply chains, highlighting the urgent need for a domestic source.
North Dakota, with its 800-year supply of lignite coal rich in these minerals, is uniquely positioned to
help. The Lignite Research Council and EERC are advancing research to extract critical minerals from
lignite, laying the groundwork for a transformative industry that strengthens U.S. supply chain security.

House Bill 1459 is a crucial step in unlocking North Dakota’s potential for critical mineral production. It
establishes a clear regulatory framework for extracting critical minerals from existing coal mining
operations, ensuring environmental protections and streamlined permitting processes. The bill also
clarifies that critical minerals are included in coal leases and guarantees landowners receive fair
royalties, with a 2.5% share of net profits from extracted and sold minerals. By supporting responsible
resource development, this legislation strengthens the lignite industry’s competitiveness while
maximizing economic benefits for landowners and the state.

By supporting House Bill 1459 with a “Do Pass” recommendation, North Dakota can bolster its economy,
secure its energy independence, and establish itself as a leader in the critical minerals supply chain—
reducing economic risks associated with foreign reliance. | respectfully ask the committee for its support
in advancing this important legislation.

Jonathan Fortner
Vice President of Government Relations
Lignite Energy Council

1016 E. Owens Ave. | PO Box 2277 | Bismarck, ND 58502

Q 701.258.7117 @) www.lignite.com (@ LECG@lignite.com



HOUSE BILL 1459
TESTIMONY OF BRIAN BJELLA

Introduction

Law Firm of Crowley Fleck

Graduated from UND Law School in 1979
Served as an Assistant Attorney General for 12 years, primarily with the Department
of Trust Lands
Entered private practice in 1980
Focused exclusively on development of natural resources, including coal and oil and
gas
Prepared many title opinions, often very complex, for oil and gas wells and coal mines
Represented companies before the Public Service Commission for coal mines, oil and
gas pipelines and windfarms
Represented companies in litigation before state and federal courts in North Dakota

regarding property rights and challenges to permits approving energy projects

Purpose of HB 1459

To provide a mechanism for critical minerals and rare earth elements which are found
in the mining of coal to be regulated and to provide a method of secure permits to allow
for mining of these minerals

Typically critical minerals and rare earth elements are found in very small deposits that
could not be economically mined on their own and are found within the coal seam
Mines for other minerals are facing the same issues, for example a cobalt or silver mine
where traces of rare earth elements and critical minerals are found, mining companies

are exploring how to deal with them economically and from a regulatory standpoint

#35609



1. Coal Leases

For this to work in North Dakota and economically mine critical minerals and rare earth
elements, it is necessary for the legislature to exercise its police powers to state that such minerals
that are found in the coal seam are subject to the coal leases that the mining companies have
previously obtained.

- Only in this way can such minerals found in the coal seam be economically mined

- To accomplish this the legislature utilizes its police powers to this effect, due to public

importance that the legislature gives to mining of these minerals

V. Public Policy in 1459 and Existing State Laws

A. The draft of 1459 as submitted to the Legislative Council included an extensive
public policy section.
- It states in part that critical minerals and rare earth elements are fundamental to the
economy, competitiveness, and security of the United States
- That such minerals are wildly disseminated and can only be recovered when produced
as part of another extractive activity and found with a host mineral which for the
purposes of this chapter is coal
- It states that the legislative assembly finds it is necessary to exercise the police power
of the state to declare the mining of coal in this state and a lease of coal in this state
shall be deemed to include the right to mine all critical minerals and rare earth elements
embedded within the coal seam.
V. In 2021 Congress passed its Critical Minerals Supply Chains and Reliability Act, codified

at 30 USCA 81607.



VI.

- This federal law contains a public policy section entitled “Sense of Congress” and
provides in part that critical minerals are fundamental to the economy, competitiveness,
and security of the United States, that such minerals are only economically recoverable
when combined with the production of a host mineral, and that to the maximum extent
practical the critical mineral needs of the United States should be satisfied by minerals
responsibly produced and recycled in the United States.

- The law goes on to provide for revisions to the federal permitting process to allow for
the mining of critical minerals produced during the production of a host mineral.

North Dakota Statutes Providing Setting Public Policy and the exercise of Police Powers.

For the development of leonardite public policy statements in §38-15-01 and §38-12.1-
01 and 838-12.1-02, direct that it is a benefit to the society to allow for exploration and

development of commercial leonardite.

838-17-02 in the Coal Leasing Practices Act provides it is the intent of the legislative
assembly of the State of North Dakota to exercise the legitimate police power of the
state to protect the economic welfare of its citizens, and in the public interest that certain

of the terms and conditions of the leases of coal be regulated.

838-11.1-01 under the QOil and Gas Production Damage Compensation Act, provides it
is incumbent upon the state to protect the public welfare of the state while at the same
time facilitating exploration of oil and gas and further directs that the owners of the
surface estate should be justly compensated.

- Section 38-18-02 as part of the Surface Owner Protection Act where the legislature

finds it necessary to exercise its police power to protect the welfare of North Dakota,



but further finds that there is an abundance of minerals which can be used for the
production of energy and encourages development hereof.

- Section 38-22-01 Carbon Dioxide Underground Storage Act provides that it is in the

public interest to promote the geologic storage of carbon dioxide and to provide a

regulatory mechanism to do so, including a procedure if some owners do not consent.

As demonstrated by these statutes, the legislature has on numerous occasions by virtue of

a public policy importance to the state and to the nation utilized its police powers to provide for a

regulatory mechanism for the development of natural resources. All these statutes contain public
policy statements which justify the use of the legislative police power.

VIlI. Compensation to Owners Under HB 1459

Under Section 4 of the Bill it provides that the operator of an extraction facility used to
recover critical minerals and rare earth elements shall pay to the owners a royalty equal to 2.5% of
net profits from all such critical minerals and rare earth elements mined and sold.

It is not unusual for the legislature to dictate compensation by statute.

- The Carbon Dioxide Underground Storage Act codified at Chapter 38-22 directs that
the Industrial Commission shall find that all non-consenting pore space owners are or
will be equitably compensated.

- The Underground Storage of Oil and Gas Act, codified at Chapter 38-25 provides in
part that the Industrial Commission shall find that all non-consenting owners are or will
be equitably compensated.

- For oil and gas wells, 838-08-08 provides for a mechanism known as force pooling

whereby the North Dakota Industrial Commission combines “pools” all interests in a



spacing unit for a well, including those companies or mineral owners who have not
consented to the well.

This force pooling statute provides in part that an unleased mineral owner is entitled to
a cost-free royalty of the acreage weighted average royalty of the leased tracts within
the well, or at the operator’s election 16%.

Thus, in the three aforementioned statutes, the legislature has executed its police
powers to direct that the North Dakota Industrial Commission find that the unleased
owners have been or will be equitably compensated, or in the case of §38-08-08 provide
for a percentage royalty.

Thus, when HB 1459 provides for a 2%:% net profits royalty it is similar to other laws

previously enacted by this legislature.

VIIl. Constitutionality of the Legislature Exercising Its Police Powers.

In Continental Resources, Inc. vs. Farrar Oil Company, in 1997, the North Dakota

Supreme Court considered a constitutional challenge to the force pooling statute NDCC 38-08-08.

Farrar Oil Company owned leases but did not want to participate in the well proposed
by Continental Resources, and objected to a force pooling order issued by the North
Dakota Industrial Commission, stating it was in violation of its property rights as the
drilling of such a well would constitute an illegal subsurface trespass on the property
rights it held under an oil and gas lease.

The Court stated that the North Dakota legislature in 1953 when enacting Chapter 38-
08 recognized that traditional property law principles contributed to inefficiency and

waste in oil and gas development, and so enacted the chapter stating it is in the public



interest to encourage and promote the development and production of natural resources
of oil and gas.

The Supreme Court stated that Chapter 38-08 equipped the Industrial Commission with
comprehensive powers to regulate oil and gas development.

Included within these powers is the right to force pool under §38-08-08.

With respect to the challenge to the property rights the court did state that property is
subject to the police power of the state to impose restrictions on private rights as are
necessary for the general welfare of all.

The exercise of these police powers is not confined strictly to public health, morals and
peace but other instances where the public interest demands it, as in the case of oil and
gas where large discretion is vested in the legislature to determine not only what the
interests of the public requires, but what measures are necessary for the protection of
such interests.

The court stated police powers of the state are properly exercised when the Industrial
Commission issues a force pooling order.

The court further stated that the property law of trespass does not affect those
operations authorized under Chapter 38-08, and to that extent, the property of law is
necessarily superseded.

To hold otherwise would be to frustrate the intent of the legislature under Chapter 38-
08 where one owner could stop the drilling of a well.

The court stated that the police powers exercised by the NDIC in this case effectively

superseded Farrar’s right to use its oil and gas properties as it pleases.



- Its property right had to partially yield to the public’s good expressed by the legislative
in its public policy statements which justified the exercise of its police powers.
VIX. Conclusion.

If critical minerals and rare earth elements are to be mined when the host mineral coal is
being mined, and put to productive use for the United States, it is necessary for this legislature to
enact House Bill 1459 first indicating its public policy of the need to develop critical minerals and
rare earth elements, and second, to exercise its police powers to allow this to happen.

| respectfully support passage of House Bill 1459. Thank you.
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Testimony on House Bill 1459

Mr. Chairman and members of the committee, my name is Dan Laudal and I am a researcher at the University of North
Dakota (UND) College of Engineering & Mines (CEM) in Grand Forks. Since late 2015, I have been leading a team of
scientists and engineers working to determine the technical and commercial feasibility of producing rare earth elements
(REE) from North Dakota lignite coal. My doctoral research involved some our team’s earliest work to understand the
chemical association of REE in lignite coals. We have developed a patented and patent pending technology to extract and
concentrate REE from lignite coals. Today, my team has constructed and is operating a 500 kg/hour of lignite feed pilot
plant in Grand Forks and is completing a front-end engineering & design (FEED) and business planning study. We are
optimistic about the commercial potential of this new industry in North Dakota.

First, I want to define my nomenclature: With the term ‘rare earth elements (REE)’ I mean only the lanthanide series of
elements, which are lanthanum through lutetium on the periodic table, and the element yttrium. While our patented
technology recovers some other critical minerals as byproducts, our work’s primary focus is the REE.

My testimony today aims to provide some brief context on our work at UND CEM as it relates to understanding the practical
realities of mining and processing REE associated with lignite coals. From my perspective as someone who has been deeply
involved in this work for nearly ten years, it seems unlikely that the REE associated with lignites can be surface mined
independently of the lignite coal. This is my opinion, based on key findings from my team’s work:

1. The REE have usually been found to be most concentrated in thin layers, typically 3-12 inches, in the top and/or bottom
of the lignite coal seams.

2. A majority fraction of the REE are bound in an organic association, as ions chemically bound to the carbon-hydrogen-
oxygen structure of the lignite coal. There is no way that we have discovered or that is disclosed in the open literature
to separate these organically bound REE from the carbon-hydrogen-oxygen structure of the lignite coal other than
through chemical or thermochemical methods. Our technology is tailored to take advantage of the relatively weak
binding strength of this organic form of REE.

3. A minority fraction of the REE are bound in an array of discrete mineral forms, such as carbonates and phosphates, that
are finely embedded within lignite coal particles or intimately commingled with the lignite coal particles, but not
chemically bound to the carbon-hydrogen-oxygen structure of the lignite coal. However, these forms are not targeted
by our patented extraction technology as these REE are more expensive to extract.

Given this context, if we are to realize the exciting commercial potential of this new industry in North Dakota, it is essential,
in my view, to have legal clarity around the interplay of coal leases and the ownership of REE associated with lignite coals.
Having this clarity will provide project developers and investors the certainty needed to build commercial projects,
maximizing the potential benefits that North Dakota’s natural resources can provide. I thank the sponsors of House Bill
1459 for taking on this task and the committee members for considering it.

I appreciate the opportunity to provide these comments.

Sincerely,

Dan Laudal

Executive Director, College of Engineering & Mines Research Institute

Director, Center for Process Engineering Research
University of North Dakota

The University of North Dakota is an equal opportunity / affirmative action institute.
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House Energy & Natural Resources Committee
Testimony of Nathan Anderson

Introduced by Representatives D. Anderson, Berg, Bosch, Mitskog, Novak, O'Brien, J. Olson, Porter,
Lefor Senators Hogue, Marcellais, Patten

A BILL for an Act to create and enact a new chapter to title 38 of the North Dakota Century Code,
relating to regulations, development, and production of critical minerals and rare earth elements; to
amend and reenact section 47-10-24 of the North Dakota Century Code, relating to descriptions and
definitions of minerals in leases and conveyances; and to provide a penalty.

In 2010, the Chinese government reportedly stopped all shipments of rare earth elements to Japan
in retaliation over a territorial fishing dispute between the two countries. Although the ban was
brief, it served notice to countries around the world that the Chinese, the largest producers of rare
earth elements in the World both then and now, had no qualms about punishing countries by
withholding those vital elements. In July 2023, China announced export controls on gallium and
germanium. Then in December 2024, China banned exports to the U.S. of the critical minerals
gallium, germanium, and antimony because of their potential military application in response to a
U.S. crackdown on China’s semiconductor industry. Just in the last few days, in response to recent
US tariffs on China, China has threatened increased control on critical mineral exports to the US.

On January 20, 2025 an Executive Order was issued

DECLARING A NATIONAL ENERGY EMERGENCY

By the authority vested in me as President by the Constitution and the laws of the United
States of America, including the National Emergencies Act (50 U.S.C. 1601 et seq.) (‘NEA”),
and section 301 of title 3, United States Code, it is hereby ordered:

Section 1. Purpose. The energy and critical minerals (“energy”) identification, leasing,
development, production, transportation, refining, and generation capacity of the United
States are all far too inadequate to meet our Nation’s needs. We need a reliable, diversified,
and affordable supply of energy to drive our Nation’s manufacturing, transportation,
agriculture, and defense industries, and to sustain the basics of modern life and military
preparedness.........

An affordable and reliable domestic supply of energy is a fundamental requirement for the
national and economic security of any nation.........

The integrity and expansion of our Nation’s energy infrastructure — from coast to coast -
—is an immediate and pressing priority for the protection of the United States’ national and
economic security. It is imperative that the Federal government puts the physical and

economic wellbeing of the American people first.......
Mark F. Bohrer Nathan D. Anderson Edward C. Murphy
ASSISTANT DIRECTOR DIRECTOR STATE GEOLOGIST
OIL AND GAS DIVISION DEPT. OF MINERAL RESOURCES GEOLOGICAL SURVEY

400 E Boulevard Ave — Dept 474 Bismarck, ND 58505-0614 pHone: 701-328-8020 rax: 701-328-8022 dmr.nd.gov
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Sec. 2. Emergency Approvals. (a) The heads of executive departments and agencies
(“agencies”) shall identify and exercise any lawful emergency authorities available to them,
as well as all other lawful authorities they may possess, to facilitate the identification, leasing,
siting, production, transportation, refining, and generation of domestic energy resources,
including, but not limited to, on Federal lands.....

Sec. 8. Definitions. For purposes of this order, the following definitions shall apply:

(a) The term “energy” or “energy resources” means crude oil, natural gas, lease
condensates, natural gas liquids, refined petroleum products, uranium, coal, biofuels,
geothermal heat, the kinetic movement of flowing water, and critical minerals, as defined by
30 U.S.C. 1606 (a)(3).

(b) The term “production” means the extraction or creation of energy.......

The above examples of potentially disrupted supply chains are why the U.S. Dept of Interior
created a critical minerals list in 2018, with rare earth elements as a subset. Critical minerals are
essential to the US economy and national security and have a supply chain that is vulnerable to
disruption. In 2022, the list of critical minerals was amended.

Over the last 10 years the Department of Mineral Resources has collected more than 2,000 rock
samples (primarily lignite) in western North Dakota and had them analyzed for their critical
mineral concentrations. The primary goal of this DMR project has been to identify stratigraphic
horizons enriched in critical minerals and to develop an exploration model that can be utilized by
the mineral industry. The ultimate goal for the DMR has been to place North Dakota at the
forefront of critical mineral development and to provide these important elements to the U.S. The
Geological Survey has worked hard on this project with three separate funding requests granted
by the legislature. Because of this, we have a much greater understanding of North Dakota’s
critical mineral resources.

The Industrial Commission and the Department of Mineral Resources are uniquely situated to
regulate critical minerals processing facilities with our background in critical mineral studies, 57
years administering the subsurface mineral program, 49 years administering the coal exploration
program, and 84 years regulating the oil and gas industry. Regulatory authority over the latter has
given DMR experience on the topics of rulemaking, hearings, orders, pooling, co-mingling and all
other oil and gas related topics, many of which have similarities with critical mineral topics.

The Department of Mineral Resources is supportive of HB 1459 and its effort to move forward

with a process to enable critical minerals to be produced from coal in North Dakota. This is new
ground and North Dakota is well positioned to lead. This bill is a reasonable first step.

600 E Boulevard Ave — Dept 474 Bismarck, ND 58505-0614 | eHone: 701-328-8020 | rax: 701-328-8022 | dmr.nd.gov
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Sixty-ninth

Legislative Assembly

of North Dakota PROPOSED AMENDMENTS TO

HOUSE BILL NO. 1459
Introduced by

Representatives D. Anderson, Berg, Bosch, Mitskog, Novak, O'Brien, J. Olson, Porter, Lefor

Senators Hogue, Marcellais, Patten

A BILL for an Act to create and enact a new chapter to title 38 of the North Dakota Century
Code, relating to regulations, development, and production of critical minerals and rare earth
elements; to amend and reenact seetiensections 38-12-02 and 47-10-24 of the North Dakota

Century Code, relating to_the authority of the industrial commission and descriptions and

definitions of minerals in leases and conveyances; and to provide a penalty.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. A new chapter to title 38 of the North Dakota Century Code is created and
enacted as follows:
Definitions.

As used in this chapter:

1. "Commission" means the publie-servieeindusirial commission.

2. "Critical minerals" means a nonfuel mineral or mineral material essential to the

economic or national security of the United States and which has a supply chain
vulnerable to disruption. The term includes aluminum. antimony. arsenic, barite,

bauxite, beryllium, bismuth, cesium. chromium, cobalt. fluorspar. gallium. germanium,

graphite, hafnium, helium, indium, lithium, magnesium, manganese. niobium. platinum

group metals, potash. the rare earth elements group. rhenium, rubidium, scandium,

strontium, tantalum, tellurium, tin, titanium, tungsten. uranium, vanadium, and

zirconium, which are embedded. commingled. included. contained within, or in any

way associated with any coal seam or coal deposit.

Page No. 1 25.1038.01001
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3. ‘"Extractio ilityprocess" means i :

elementsthe process in which critical minerals or rare earth elements are extracted
from coal produced in conjunction with coal mining operations which cannot otherwise
be extracted without mining a coal seam or coal deposit.

4. "Operator" means any person that is-in-eharge of the develepmentef a-leaseorthe-
eperation-of a-preducing property—oris the owner of an-exiraetiona processing facility
that is or has been capable of producing critical minerals or rare earth elements
embedded. commingled. included, contained within. or in any way associated with a
coal seam or coal deposit.

4.5. "Owner" means the person who owns the critical minerals or rare earth elements.

56. "Person" means and includes any natural person, corporation. limited liability
company. association, partnership. receiver, trustee. executor, administrator, guardian.
fiduciary, or other representative of any kind. and includes any department. agency. or
instrumentality of the state or of any governmental subdivision thereof; the masculine
gender, in referring to a person, includes the feminine and the neuter genders.

7. "Processing facility" means any equipment, processing plant. or other facility operated

with the purpose or intent of extracting critical minerals or rare earth elements
embedded. commingled. included. contained within, or in any way associated with a
coal seam or coal deposit.

8. "Rare earth elements" means any of a series of metallic elements of which the oxides

e classed as rare earths and which include the elements of i eries

yttrium and scandium, which are embedded. commingled. included. contained within,
or in any way associated with any coal seam or deposit.
Public policy.

It is hereby declared to be in the public interest to foster. encourage. and promote the

development. production and utilization of critical minerals and rare earth elements in a manner

that will prevent waste and allow a greater ultimate recovery of these natural resources, and to
protect the rights of all owners so that the greatest possible economic recovery of these
resources be obtained in the state, to the end that landowners, producers. and the general

public realize and enjoy the greatest possible good from these vital natural resources. Critical

Page No. 2 25.1038.01001
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minerals and rare earth elements are fundamental to the economy. competitiveness. and

security of the United States. Many critical minerals and rare earth elements are broadly

disseminated and can only be recovered when produced as part of another extractive activity of
a host mineral which for purposes of this chapter is coal. To the maximum extent practicable

the critical minerals and rare earth elements needs of the United States should be satisfied by

the vital natural resources responsibly produced in the United States. The legislative assembly

finds it necessary to declare that the mining of coal in this state. and a lease of coal in this state

whenever granted must include the right to mine all critical minerals and rare earth elements,

unless specifically excluded by the lease.

Jurisdiction of commission.

The commission has jurisdiction and authority necessary to enforce this chapter. This

section does not apply to a surface coal mining operation providing coal to a processing facility

under the jurisdiction and authority of the public service commission under chapter 38-14.1. The
commission may conduct investigations to determine whether facts exist which justify action b
the commission. The commission may:
1. Require an operator to:
a. Furnish a reasonable bond with good and sufficient surety, conditioned upon the
full compliance with this chapter. and the rules and orders of the commission

governing the exploration, development, and production of critical minerals or

rare earth elements on state and private lands within the state. The person

required to furnish the bond may elect to deposit a collateral bond. self-bond,

cash, or any alternative form of security approved by the commission. by which a
permittee assures faithful performance of all requirements of this chapter and the
rules and orders of the industrial commission. If a permit is issued for the

extraction of critical minerals or rare earth elements, in conjunction with a surface

coal mining permit issued under chapter 38-14.1. the bond for the surface coal

mini ermit may be used to satisfy the bond required under this chapter.
b. Eile production s in the manner prescribed by the commission.
c. Conducta arsan extraction

process in a manner as to prevent pollution of freshwater supplies: and to provide

Page No. 3 25.1038.01001
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for the protection of the environment and public safety—and-te-ensurethe-

——3—Adopt and enforce rules and orders to effectuate this chapter. including rules requiring
an operator under permit with the commission to provide to the state geologist
reasonable amounts of data collected during the extraction process for critical
minerals or rare earth elements, and data necessary to evaluate the ongoing attributes
of critical mineral or rare earth extraction in the state.

4-3. Inspect all exploration—develepment_and-production-sitesprocessing facilities. The
commission must have access to all explerationdevelopment-erpreduction-

installatiensprocessing facilities for purposes of inspection and may require the
operator's aid if necessary and requested.
5. At the request of an operator, approve the commingling of production for any

extraction-faeilitvprocessing facility on land with diverse ownership. The commission

shall establish a method to measure production from each parcel of land with diverse
ownership.

Permit required.

1. Aperson may not commence an operation for the exploration, development. or
production of critical minerals or rare earth elements without first obtaining a permit
from the commission and paying the permit fee set by the commission.

9. An-eperator-may-obiaina-permit-in-cenjunction-with-aA surface coal mining permit

issued under chapter 38-14.1 is sufficient to meet the permit requirements under this

section.

3. An operator shall pay any applicable owners, according to each owner's respective
undivided ownership within the applicable permit area. a royalty of two and one-half

percent of the net profits from all critical minerals and rare earth elements mined.

removed. and sold during a-ceal-mining-operationthe exiraction process. For purposes

of this section. "net profits" means the gross receipts received by an operator from any

Page No. 4 25.1038.01001
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1 sale of critical minerals or rare earth elements less costs incurred or expenditures
2 attributed, including any expenditures related to the extraction, processin illin
3 smelting. refining, and transportation of the critical minerals or rare earth elements.
4
S
6 Procedure.
7 1. The adoption of rules or or the issuance of orders by the commission under this
8 chapter must be in accordance with the provisions of chapter 49-2238-08 governing
9 the procedure in the siting-efenergy-conversion-and-transmission-
10 facilitiesadministration of the Oil and Gas Conservation Act.
1" 2
12
13 mining-permitA surface coal mine permit must be issued under chapter 38-14.1.
14 3. Ifan emergency is found to exist by the commission which in the judgment of the
15 commission requires the making. revoking. changing. amending. modifying, alterin
16 enlarging, renewal. or extension of a rule or order without first havin earing, an
17 emergency rule or order has the same validity as if a hearing had been held after due
18 notice.
19 4. An emergency rule or order permitted by this section may remain in force no longer
20 than fifteen days from its effective date, or when the rule or order made after due
21 notice and hearing with respect to the subject matter of the emergency rule or order
22 becomes effective, whichever occurs first.
23 Penalty - Revocation - Provisions applicable.
24 Sections 49-22-2038-08-16 and 49-22-2438-08-17 are applicable to the provisions of this

25 chagte_r and to the rules and orders of the commission adopted under this chapter.

26 SECTION 2. AMENDMENT. Section 38-12-02 of the North Dakota Century Code is

27 amended and reenacted as follows:

28 38-12-02. Jurisdiction of commission.

29 The commission has jurisdiction and authority over all persons and property, public and

30 private, necessary to enforce effectively the provisions of this chapter. Subject to the provisions

31  of section 38-08-21, the director of mineral resources shall act as a supervisor charged with the
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duty of enforcing the regulations and orders of the commission applicable to the subsurface
mineral resources of this state and the provisions of this chapter. The commission has authority
to make such investigations as it deems proper to determine whether facts exist which justify
action by the commission. The commission acting through the director of mineral resources has
the authority:

1. To require:

a. The furnishing of a reasonable bond with good and sufficient surety, conditioned
upon the full compliance with the provisions of this chapter, and the rules and
orders of the commission prescribed to govern the exploration, development, and
production of subsurface minerals on state and private lands within the state of
North Dakota. The person required to furnish the bond may elect to deposit a
collateral bond, self-bond, cash, or any alternative form of security approved by
the commission, or combination thereof, by which a permittee assures faithful
performance of all requirements of this chapter and the rules and orders of the
industrial commission.

b. The delivery, free of charge, to the state geologist of the basic exploration data
collected by the operator, within thirty days of field collection of such data. This
data must include:

(1) Sample cuts, core chips, or whole cores.

(2) Sample logs, radioactivity logs, resistivity logs, or other types of electrical or
mechanical logs.

(3) Elevation and location information on the data collection points.

(4) Other pertinent information as may be requested by the state geologist.

The data so submitted is confidential for a period of one year when so requested

by the operator and such period may be further extended upon approval by the

commission.

c. The filing of monthly production reports in the manner prescribed by the
commission and any other reports deemed necessary by the commission.

d. The conducting of all exploration, development, and production operations in

such a manner as to prevent pollution of freshwater supplies, to provide for the

Page No. 6 25.1038.01001
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2

3.

4,

5

protection of the environment and public safety, and to ensure the optimum
recovery of the mineral resource.
e. The reclamation of all land disturbed by operations regulated by this chapter to a
condition consistent with prior land use and productive capacity.
To regulate the drilling and abandonment of exploration test holes and producing wells
and all other exploration, development, production, and reclamation operations.
To promulgate and to enforce rules, regulations, and orders to effectuate the purposes
and the intent of this chapter.
To inspect all exploration, development, and production sites. For the purposes of this
subsection, the director of mineral resources or the director's representative shall have
access to all exploration, development, or production installations for purposes of
inspection and shall have the authority to require the operator's aid if it is necessary
and is requested.
To regulate the exploration of critical minerals embedded, commingled. included
contained within, or in any way associated with a coal seam or coal deposit located
outside of a rface coal mine permit boundary approved by the ic service

commission

SECTION 3. AMENDMENT. Section 47-10-24 of the North Dakota Century Code is

amended and reenacted as follows:

47-10-24. Description and definition of minerals in leases and conveyances.

1.

All conveyances of mineral rights or royalties in real property in this state, excluding
leases, shatimust be construed to grant or convey to the grantee thereef all minerals of
any nature whatseever except those minerals specifically excluded by name in the
deed, grant, or conveyance, and their compounds and byproducts, but shallmay not
be construed to grant or convey to the grantee any interest in any gravel, clay, or
scoria unless specifically included by name in the deed, grant, or conveyance.

Except as provided in subsection 3 regarding a lease for coal, a lease of mineral rights
in this state shallmay not be construed as passing any interest to any minerals except
those minerals specifically included and set forth by name in the lease. For the

purposes of this paragraphsection. the naming of either a specific metalliferous

element, or nonmetalliferous element, and if so stated in lease, shalt-beis deemed to

Page No. 7 25.1038.01001
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3.

include all of its compounds and byproducts, and in the case of oil and gas, all
associated hydrocarbons produced in a liquid or gaseous form so named shallmust be
deemed to be included in the mineral named. FheExcept as provided in subsection 3

regarding a lease for coal, the use of the words "all other minerals" or similar words of

an all-inclusive nature in any lease shallmay not be construed as leasing any minerals
except those minerals specifically named in the lease and their compounds and
byproducts.

As provided under section 1 of this Act. a lease of coal in this state when granted is
deemed to include all critical minerals and rare earth elements embedded.

commingled, included. contained within, or in any way associated with any coal seam
or deposit, unless specifically excluded from the lease of coal.

Page No. 8 25.1038.01001



2025 HOUSE STANDING COMMITTEE MINUTES

Energy and Natural Resources Committee
Coteau AB Room, State Capitol

HB 1459
2/6/2025

Relating to descriptions and definitions of minerals in leases and conveyances; and
to provide a penalty.

3:55 p.m. Chairman Porter opened the hearing.

Members Present: Chairman Porter, Vice Chairman Anderson, Vice Chair Novak,
Representatives: Dockter, Hagert, Headland, Heinert, Johnson, Marschall, Olson, Ruby,
Conmy, Foss

Discussion Topics:
e Committee action

3:56 p.m. David Straily, North American Coal, went over amendment 25.1038.01001, and
answered questions for the committee.

4:05 p.m. Representative J. Olson moved to adopt Amendment
LC#25.1038.01001 previous testimony #35877 with small language changes.

4:05 p.m. Representative Novak seconded the motion.
4:06 p.m. Voice Vote on Amendment LC#25.1038.01001: Motion Carried.
4:06 p.m. Representative J. Olson moved Do Pass as Amended.

4:06 p.m. Representative Novak seconded the motion.
Representatives Vote
Representative Todd Porter
Representative Dick Anderson
Representative Anna Novak
Representative Liz Conmy
Representative Jason Dockter
Representative Austin Foss
Representative Jared c. Hagert
Representative Craig Headland
Representative Pat D. Heinert
Representative Jorin Johnson
Representative Andrew Marschall
Representative Jeremy L. Olson
Representative Matthew Ruby

K<< <LK D> <<

Motion Carried: 11-0-2



House Energy and Natural Resources Committee
HB 1459

2/6/2025

Page 2

4:08 p.m. Representative Novak will carry the bill.
4:08 p.m. Chairman Porter closed the hearing.

Addison Randazzo for Leah Kuball, Committee Clerk
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HOUSE BILL NO. 1459
Introduced by

Representatives D. Anderson, Berg, Bosch, Mitskog, Novak, O'Brien, J. Olson, Porter, Lefor

Senators Hogue, Marcellais, Patten

A BILL for an Act to create and enact a new chapter to title 38 of the North Dakota Century
Code, relating to regulations, development, and production of critical minerals and rare earth

elements; to amend and reenact seetiensections 38-12-02 and 47-10-24 of the North Dakota

Century Code, relating to_the authority of the industrial commission and descriptions and

definitions of minerals in leases and conveyances; ang-to provide a penalty: and to declare an

o O B W N =

emergency.

7 BEIT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

8 SECTION 1. A new chapter to title 38 of the North Dakota Century Code is created and
9 enacted as follows:
10 Definitions.
11 As used in this chapter:
12 1. "Commission" means the publie-servieeindustrial commission.
13 2. 'Critical minerals" means a nonfuel mineral or mineral material essential to the
14 economic or national security of the United States and which has a supply chain
15 vulnerable to disruption. The term includes aluminum, antimony, arsenic, barite,
16 bauxite, beryllium, bismuth. cesium, chromium, cobalt. fluorspar, gallium. germanium,
17 graphite, hafnium, helium, indium, lithium, magnesium, manganese, niobium, platinum
18 group metals, potash, the rare earth elements group. rhenium, rubidium, scandium.
19 strontium, tantalum, tellurium, tin, titanium, tungsten, uranium, vanadium, and
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zirconium, which are embedded, commingled, included, contained within, or in any

way associated with any coal seam or coal deposit.
"Extraction faeilityprocess" means any-well-ormine-or-otherexiractive-proeess

elementsthe process in which critical minerals or rare earth elements are exiracted

from coal produced in conjunction with coal mining operations which cannot otherwise

be extracted without mining a coal seam or coal deposit.
"Operator" means any person that is-incharge-ofthe-developmentofalease-orthe
operation-of a-producing property—oris the owner of an-extraetiona processing facility

that is or has been capable of producing critical minerals or rare earth elements

embedded. commingled. included. contained within. or in any way associated with a

coal seam or coal deposit.

"Owner" means the person who owns the critical minerals or rare earth elements.

"Person” means and includes any natural person. corporation, limited liability

company. association. partnership, receiver, trustee, executor, administrator, guardian,

fiduciary. or other representative of any kind. and includes any department. agency, or

instrumentality of the state or of any governmental subdivision thereof; the masculine
gender, in referring to a person, includes the feminine and the neuter genders.

"Processing facility" means any equipment, processing plant, or other facility operated

with the purpose or intent of exiracting critical minerals or rare earth elements

embedded, commingled. included, contained within, or in any way associated with a

coal seam or coal deposit.

"Rare earth elements" means any of a series of metallic elements of which the oxides

are classed as rare earths and which include the elements of the lanthanide series,

yitrium and scandium. which are embedded. commingled, included, contained within,

or in any way associated with any coal seam or coal deposit.

Public policy.

It is hereby declared to be in the public interest to foster, encourage, and promote the

development, production and utilization of critical minerals and rare earth elements in a manner

that will prevent waste and allow a greater ultimate recovery of these natural resources. and to

protect the rights of all owners so that the greatest possible economic recovery of these
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resources be obtained in the staie. io the end that landowners. producers, and the general

public realize and enjoy the greatest possible good from these vital natural resources. Critical

minerals and rare earth elements are fundamental to the economy. competitiveness, and

security of the United States. Many critical minerals and rare earth elements are broadly

disseminated and can only be recovered when produced as part of another extractive activity of

a host mineral which for purposes of this chapter is coal. To the maximum extent practicable,

the critical minerals and rare earth elements needs of the United States should be satisfied by

the vital natural resources responsibly produced in the United States. The legislative assembly

finds it necessary to declare that the mining of coal in this state. and a lease of coal in this state

whenever granted must include the right to mine all critical minerals and rare earth elements,

unless specifically excluded by the lease.

Jurisdiction of commission.

The commission has jurisdiction and authority necessary to enforce this chapter. This

section does not apply to a mine under the jurisdiction and authority of the public service

commission under chapter 38-14.1. The commission may conduct investigations to determine

whether facts exist which justify action by the commission. The commission may:

1. Require an operator to:
a. Furnish a reasonable bond with good and sufficient surety, conditioned upon the

full compliance with this chapter, and the rules and orders of the commission

governing the exploration, development, and production of critical minerals or

rare earth elements on state and private lands within the state. The person

required to furnish the bond may elect to deposit a collateral bond. self-bond.

cash, or any alternative form of security approved by the commission, by which a

permittee assures faithful performance of all requirements of this chapter and the

rules and orders of the industrial commission. If a permit is issued for the

extraction of critical minerals or rare earth elements, in conjunction with a surface
coal mining permit issued under chapter 38-14.1, the bond for the surface coal

mining permit may be used to satisfy the bond required under this chapter.

b. File production reports in the manner prescribed by the commission.

c. Conducta

process in a manner as to prevent pollution of freshwater supplies; and to provide

Page No. 3 25.1038.01002
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for the protection of the environment and public safety—andte-ensure-the

——3—Adopt and enforce rules and orders to effectuate this chapter. including rules requiring

i

an operator under permit with the commission to provide to the state geologist

reasonable amounts of data collected during the extraction process for critical

minerals or rare earth elements, and data necessary to evaluate the ongoing attributes

of critical mineral or rare earth extraction in the state.
Inspect all exploration—developmentand produstion-sitesprocessing facilities. The
commission must have access to all expleration—developmentorproduction

installationsprocessing facilities for purposes of inspection and may require the

operator's aid if necessary and reguested.

At the request of an operator, approve the commingling of production for any
extraction-faeilibyprocessing facility on land with diverse ownership. The commission

shall establish a method to measure production from each parcel of land with diverse

ownership.

Permit required.

s

o

oo

A person may not commence an-operation ferof a processing facility or the

exploration, development, or production of critical minerals or rare earth elements

without first obtaining a permit from the commission and paying the permit fee set by

the commission.

edThis section does

not apply to a mine under the jurisdiction and authority of the public service

commission under chapter 38-14.1.

An operator shall pay any applicable owners, according to each owner's respective

undivided ownership within the applicable permit area, a royalty of two and one-half

percent of the net profits from all critical minerals and rare earth elements mined,

removed, and sold durin ini ienthe extraction process. For purposes

Page No. 4 25.1038.01002
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1 of this section, "net profits" means the gross receipts received by an operator from any

2 sale of critical minerals or rare earth elements less costs incurred or expenditures

3 l attributed, only including any expenditures related to the extraction, processing,

4 milling, smelting, refining. and transportation of the critical minerals or rare earth

5 elements.

6 |

,

8 Procedure.

9 1. The adoption of rules or or the issuance of orders by the commission under this
10 chapter must be in accordance with the provisions of chapter 49-2238-08 governing
11 the procedure in the siting-ef-energy-conversion-and-transmission
12 faeilitiesadministration of the Qil and Gas Conservation Act.
13 2.
14
15 mining-permitA surface coal mine permit must be issued under chapter 38-14.1.
16 3. -If an emergency is found to exist by the commission which in the judgment of the
17 commission requires the making, revoking, changing. amending, modifying. altering.
18 enlarging. renewal, or extension of a rule or order without first having a hearing, an
19 emergency rule or order has the same validity as if a hearing had been held after due
20 notice.
21 4. An emergency rule or order permitted by this section may remain in force no longer
22 than fifteen days from its effective date, or when the rule or order made after due
23 notice and hearing with respect to the subject matter of the emergency rule or order
24 becomes effective, whichever occurs first.
25 Penalty - Revocation - Provisions applicable.
26 Sections 49-22-2038-08-16 and 49-22-21438-08-17 are applicable to the provisions of this

27 | chapter and to the rules and orders of the commission adopted under this chapter.

28 | SECTION 2. AMENDMENT. Section 38-12-02 of the North Dakota Century Code is

29 amended and reenacted as follows:

Page No. 5 25.1038.01002
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¢. The filing of monthly production reports in the manner prescribed by the
commission and any other reports deemed necessary by the commission.

d. The conducting of all exploration, development, and production operations in
such a manner as to prevent pollution of freshwater supplies, to provide for the
protection of the environment and public safety, and to ensure the optimum
recovery of the mineral resource.

e. The reclamation of all land disturbed by operations regulated by this chapter to a
condition consistent with prior land use and productive capacity.

To regulate the drilling and abandonment of exploration test holes and producing wells.

and all other exploration, development, production, and reclamation operations.

To promulgate and to enforce rules, regulations, and orders to effectuate the purposes

and the intent of this chapter.

To inspect all exploration, development, and production sites. For the purposes of this

subsection, the director of mineral resources or the director's representative shall have

access to all exploration, development, or production installations for purposes of
inspection and shall have the authority to require the operator's aid if it is necessary
and is requested.

To requlate the exploration of critical minerals embedded, commingled. included.

contained within. or in any way associated with a coal seam or coal deposit located

outside of any surface coal mine permit boundary approved by the public service

commission.

SECTION 3. AMENDMENT. Section 47-10-24 of the North Dakota Century Code is

amended and reenacted as follows:

47-10-24. Description and definition of minerals in leases and conveyances.

1.

All conveyances of mineral rights or royalties in real property in this state, excluding
leases, shallmust be construed to grant or convey to the grantee thereef all minerals of
any nature whatseever except those minerals specifically excluded by name in the
deed, grant, or conveyance, and their compounds and byproducts, but shalimay not
be construed to grant or convey to the grantee any interest in any gravel, clay, or

scoria unless specifically included by name in the deed, grant, or conveyance.

Page No. 7 25.1038.01002
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Except as provided in subsection 3 regarding a lease for coal, a lease of mineral rights

in this state shaltmay not be construed as passing any interest to any minerals except
those minerals specifically included and set forth by name in the lease. For the

purposes of this paragraphsection, the naming of either a specific metalliferous

element, or nonmetalliferous element, and if so stated in lease, shal-beis deemed to
include all of its compounds and byproducts, and in the case of oil and gas, all
associated hydrocarbons produced in a liquid or gaseous form so named shalimust be
deemed to be included in the mineral named. FheExcept as provided in subsection 3

regarding a lease for coal, the use of the words "all other minerals" or similar words of

an all-inclusive nature in any lease shatmay not be construed as leasing any minerals
except those minerals specifically named in the lease and their compounds and
byproducts.

As provided under section 1 of this Act, a lease of coal in this state wheawhenever

granted is deemed to include all critical minerals and rare earth elements embedded,

commingled, included. contained within, or in any way associated with anv coal seam

or coal deposit, unless specifically excluded from the lease of coal.

SECTION 4. EMERGENCY. This Act is declared to be an emergency measure,

Page No. 8 25.1038.01002
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February 7, 2025 1:52PM Carrier: Novak
Insert LC: 25.1038.01002 Title: 02000

REPORT OF STANDING COMMITTEE
HB 1459

Energy and Natural Resources Committee (Rep. Porter, Chairman) recommends
AMENDMENTS (25.1038.01002) and when so amended, recommends DO PASS (11
YEAS, 0 NAYS, 2 ABSENT OR EXCUSED AND NOT VOTING). HB 1459 was placed on
the Sixth order on the calendar.

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_21_029


https://ndlegis.gov/assembly/69-2025/regular/documents/25-1038-01002m.pdf

2025 SENATE ENERGY AND NATURAL RESOURCES

HB 1459



2025 SENATE STANDING COMMITTEE MINUTES

Energy and Natural Resources Committee
Peace Garden Room, State Capitol

HB 1459
3/27/2025

Relating to regulations, development, and production of critical minerals and rare earth
elements and to the authority of the industrial commission and descriptions and
definitions of minerals in leases and conveyances; to provide a penalty; and to declare an
emergency.

10:00 a.m. Chairman Patten opened the hearing.

Members present:
Chairman Patten, Vice Chairman Kessel, Senators: Beard, Boehm, Enget, Gerhardt, and
Van Oosting.

Discussion Topics:

e Mineral ownership rights
Rare earth element extraction
Regulatory frameworks
Compensation structures
Industry competitiveness

10:00 a.m. Representative Anderson introduced the bill and submitted testimony in favor
#43765.

10:06 a.m. Representative Novak testified in favor and submitted testimony #44304.
10:10 a.m. David Straley, Attorney, testified in favor.

10:38 a.m. Brian Bjella, Attorney, Crowley-Fleck, testified in favor and submitted
testimony #44216 and #44217.

11:12 a.m. Chris Suelzle, Minerals Director, North Dakota Department of Trust Lands,
testified as neutral and submitted testimony #44225.

11:23 a.m. Kurt M. Swenson, testified in opposition and submitted testimony #44273.

11:47 a.m. Troy Coons,Chairman,NorthwestLandowners Association, testified in opposition
and submitted testimony #44318.

11:52 a.m. Derrick Braaten, Attorney, Braaten Law Firm, testified in opposition.
Additional written testimony:

Tyler Hamman, EERC, submitted testimony in favor #44270.




Senate Energy and Natural Resources Committee
HB 1459

312712025

Page 2

Wade Elder, submitted testimony in opposition #44159.
Julie A. Voigt, Owner, Voigt Ranch, submitted testimony in opposition #44275.

Edward C. Murphy, ND Dept of Mineral Resources, submitted testimony as neutral
#44281.

12:27 p.m. Chairman Patten adjourned the meeting.

Kendra McCann, Committee Clerk
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REE - Rare Earth Elements and their Uses

The demand for rare earth elements has grown rapidly, but their occurrence in minable
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deposits is limited.
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Rare Earth Element Production: This chart shows a history of rare earth element production, in metric tons of
rare earth oxide equivalent, between 1950 and 2022. It clearly shows the United States' entry into the market in the
mid-1960s when color television exploded demand. When China began selling rare earths at very low prices in the
late 1980s and early 1990s, mines in the United States were forced to close because they could no longer make a
profit. [1] When China cut exports in 2010, rare earth prices skyrocketed. That motivated new production in the
United States, Australia, Russia, Thailand, Malaysia, and other countries. In 2018 production data in Burma /
Myanmar became available and boosted the "others" category. Prior to 2018, some production from Burma /
Myanmar may have been unreported. Graph by Geology.com using data from United States Geological Survey
Mineral Commodity Summaries and other publications.
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What Are Rare Earth Elements

REE Periodic Table: The Rare Earth Elements are

the

15 lanthanide series elements, plus yttrium. Scandium

is found in most rare earth element deposits and is

(REEs)?



Australia Map
Canada Maps
Caribbean Maps
Central America Maps
Europe Maps

North America Maps
South America Maps
United States Maps
World Maps

Advertising

Rare earth elements are a group of seventeen
chemical elements that occur together in the
periodic table (see image). The group consists
of yttrium and the 15 lanthanide elements
(lanthanum, cerium, praseodymium,
neodymium, promethium, samarium, europium,
gadolinium, terbium, dysprosium, holmium,
erbium, thulium, ytterbium, and lutetium).
Scandium is found in most rare earth element
deposits and is sometimes classified as a rare
earth element. The International Union of Pure
and Applied Chemistry includes scandium in
their rare earth element definition.

The rare earth elements are all metals, and the
group is often referred to as the "rare earth
metals." These metals have many similar

sometimes classified as a rare earth element. Image
by Geology.com.
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properties, and that often causes them to be found together in geologic deposits. They are also
referred to as "rare earth oxides" because many of them are typically sold as oxide compounds.

Uses of Rare Earth Elements

Rare earth metals and alloys that contain them
are used in many devices that people use every
day such as computer memory, DVDs,
rechargeable batteries, cell phones, catalytic
converters, magnets, fluorescent lighting and
much more.

During the past twenty years, there has been an
explosion in demand for many items that require
rare earth metals. Twenty years ago very few
people owned a mobile phone, but today over 5
billion people own a mobile device. [3] The use
of rare earth elements in computers has grown
almost as fast as cell phones.

Many rechargeable batteries are made with rare
earth compounds. Demand for the batteries is
being driven by demand for portable electronic
devices such as cell phones, readers, portable
computers, and cameras.

Several pounds of rare earth compounds are in

batteries that power
Uses of Rare Earth
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Uses of rare earth elements: This chart shows the
use of rare earth elements in the United States during
2021. Many vehicles use rare earth catalysts in their
exhaust systems for air pollution control. A large
number of alloys are made more durable by the
addition of rare earth metals. Glass, granite, marble,
and gemstones are often polished with cerium oxide
powder. Many motors and generators contain magnets
made with rare earth elements. Phosphors used in
digital displays, monitors, and televisions are created
with rare earth oxides. Most computer, cell phone, and
electric vehicle batteries are made with rare earth
metals.
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Polishing 4% independence,

Metallurgy & Alloys 6% climate Change, and
Other 8%  other issues drive the
(2021 data from USGS) sale of electric and

hybrid vehicles, the
demand for batteries made with rare earth
compounds will climb even faster.

Rare earths are used as catalysts, phosphors, and polishing compounds. These are used for air
pollution control, illuminated screens on electronic devices, and the polishing of optical-quality
glass. All of these products are expected to experience rising demand.

Other substances can be substituted for rare earth elements in their most important uses;
however, these substitutes are usually less effective and costly.

From the 1950s until the early 2000s, cerium oxide was a very popular lapidary polish. It was
inexpensive and very effective. The recent price increases have almost eliminated the use of

cerium oxide in rock tumbling and the lapidary arts. Other types of polish, such as aluminum
oxide and titanium oxide, are now used in its place.

Critical Defense Uses Defense Uses of Rare Earth Elements

Lanthanum night-vision goggles

Rare earth elements play an essential role in laser range-finders, guidance systems,

. . . Neodymium icati
our national defense. The military uses night- e
vision goggles, precision-guided weapons, Europium  fluorescents and phosphors in lamps and monitors
Erbium amplifiers in fiber-optic data transmission

communications equipment, GPS equipment,

batteries, and other defense electronics. These Samerium  Permanent magnets that are stable at high

temperatures
give the United States military an enormous Samarium  precision-guided weapons
advantage. Rare earth metals are key Samarium  "white noise" production in stealth technology

ingredients for making the very hard alloys used
in armored vehicles and projectiles that shatter upon impact.

Substitutes can be used for rare earth elements in some defense applications; however, those
substitutes are usually not as effective and that diminishes military superiority. Several uses of
rare earth elements are summarized in the accompanying table [6].

Are These Elements Really Did You Know? Most of the

= w ; scandium used in the United
Rare”? A States goes into aluminum-
s alloy baseball bats and other

5 sports equipment [4]. Scandium
Rare earth elements are not as "rare" as their

> is also used in semiconductors
{7

>,
(7T

name implies. Thulium and lutetium are the two S and specialty lighting. Image
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least abundant rare earth elements - but they OConnell.

each have an average crustal abundance that is

nearly 200 times greater than the crustal ADVERTISEMENT

abundance of gold [1]. However, these metals
are very difficult to mine because it is unusual to



find them in concentrations high enough for
economical extraction.

The most abundant rare earth elements are
cerium, yttrium, lanthanum and neodymium [2].
They have average crustal abundances that are
similar to commonly used industrial metals such
as chromium, nickel, zinc, molybdenum, tin,
tungsten, and lead [1]. Again, they are rarely
found in extractable concentrations.

History of Rare Earth Production
and Trade

Pre-1965

Before 1965 there was relatively little demand
for rare earth elements. At that time, most of the
world's supply was being produced from placer
deposits in India and Brazil. In the 1950s,
South Africa became the leading producer
from rare earth bearing monazite deposits. At
that time, the Mountain Pass Mine in California
was producing minor amounts of rare earth
oxides from a Precambrian carbonatite.

Color Television Ignites Demand

The demand for rare earth elements saw its first
explosion in the mid-1960s, as the first color
television sets were entering the market.
Europium was the essential material for
producing the color images. The Mountain Pass
Mine began producing europium from
bastnasite, which contained about 0.1%
europium. This effort made the Mountain Pass
Mine the largest rare earth producer in the world
and placed the United States as the leading
producer.

China Enters the Market

China began producing notable amounts of rare
earth oxides in the early 1980s and became the
world's leading producer in the early 1990s.
Through the 1990s and early 2000s, China
steadily strengthened its hold on the world's
rare earth oxide market. They were selling rare
earths at such low prices that the Mountain

Did You Know? Rare earth
magnets are used in wind

_ turbines. Some large turbines
require two TONS of rare earth
magnets. These magnets are
very strong and make the
turbines highly efficient. Rare
earth magnets are used in
turbines and generators in
many alternative energy
applications.

Did You Know? Prices and
demand for rare earth materials
have risen dramatically over
the past decade. China

produces the majority of the
QQ“ supply. Deposits in Australia
and the United States are going
back into operation, and
exploration in many new areas
is progressing.
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Heavy and light rare earth elements: The rare earth
elements are often subdivided into "Heavy Rare
Earths" and "Light Rare Earths." Lanthanum, cerium,
praseodymium, neodymium, promethium, and
samarium are the "light rare earths." Yttrium,
europium, gadolinium, terbium, dysprosium, holmium,
erbium, thulium, ytterbium, and lutetium are the "heavy
rare earths.” Although yttrium is lighter than the light
rare earth elements, it is included in the heavy rare
earth group because of its chemical and physical
associations with heavy rare earths in natural deposits.



Pass Mine and many others throughout the
world were unable to compete and stopped
operation.

Defense and Consumer Electronics Demand

At the same time, world demand was
skyrocketing as rare earth metals were
designed into a wide variety of defense,
aviation, industrial, and consumer electronics
products. China capitalized on its dominant
position and began restricting exports and
allowing rare earth oxide prices to rise to
historic levels.

Did You Know? Every hybrid-
electric and electric vehicle has
a large battery. Each battery is
made using several pounds of
rare earth compounds. The use
of electric vehicles is expected
to increase rapidly, driven by
energy independence, climate

= change and other concerns.

This will increase the demand
for rare earth materials. Image
copyright iStockphoto / Mark
Stay.

Did You Know? Tiny amounts
of rare earth metals are used in
most small electronic devices.
These devices have a short
lifespan, and REE recycling is

infrequently done. Billions are
thrown away each year. Image

China as the Largest Rare Earth Consumer copyright iStockphoto /
Bakaleev Aleksey.

In addition to being the world's largest producer

of rare earth materials, China is also the dominant consumer. They use rare earths mainly in
manufacturing electronics products for domestic and export markets. Japan and the United

States are the second and third largest consumers of rare earth materials. It is possible that

China's reluctance to sell rare earths is a defense of their value-added manufacturing sector.

China's Apex of Production Dominance?

The Chinese dominance may have peaked in 2010 when they controlled about 95% of the world's
rare earth production, and prices for many rare earth oxides had risen over 500% in just a few
years. That was an awakening for rare earth consumers and miners throughout the world. Mining
companies in the United States, Australia, Canada, and other countries began to reevaluate old
rare earth prospects and explore for new ones.

High prices also caused manufacturers to do three things: 1) seek ways to reduce the amount of
rare earth elements needed to produce each of their products; 2) seek alternative materials to use

in place of rare earth elements; and, 3) develop alternative products that do not require rare earth
elements.

This effort has resulted in a decline in the amounts of rare earth materials used in some types of
magnets and a shift from rare earth lighting products to light-emitting diode technology. In the
United States, the average consumption of rare earths per unit of manufactured product has
decreased, but the demand for more products manufactured with rare earth elements has
increased. The result has been higher consumption.

China Buying Resources Outside of China

Chinese companies have been purchasing rare earth resources in other countries. In 2009 China
Non-Ferrous Metal Mining Company bought a majority stake in Lynas Corporation, an Australian
company that has one of the highest outputs of rare earth elements outside of China. They also
purchased the Baluba Mine in Zambia.

Rare Earth Production Outside of China World Mine Production and Reserves
(2022 Estimates)



Mines in Australia began producing rare earth Country ;roduc;tion MReser¥es
tri tri
oxides in 2011. In 2012 and 2013 they were Wicitiotlona). " RN ToNe)

. . United States 43,000 2,300,000
supplying about 2% to 3% of world production.
. . . Australia 18,000 4,200,000
In 2012 the Mountain Pass Mine came back into
. . Brazil 80 21,000,000
production, and the United States produced
. Burma 12,000 not available
about 4% of the world's rare earth elements in
_ . . g Canada - 830,000
2013. Production in Brazil, Malaysia, Russia,
. . ” — China 210,000 44,000,000
Thailand and Vietnam continued or increased.
Greenland - 1,500,000
ADVERTISEMENT India 2,900 6,900,000
Madagascar 960 not available
Russia 2,600 21,000,000
South Africa - 790,000
Tanzania - 890,000
Thailand 7,100 not available
Vietnam 4,300 22,000,000
Other Countries 80 280,000
World total (rounded) 300,000 130,000,000

New mineral resource assessments conducted by the United States Geological Survey identified
significant resources outside of China. Although China is the world leader in rare earth production,
they only control about 36% of the world's reserves. This provides an opportunity for other
countries to become important producers now that China is not selling rare earth materials below
the cost of production.

Rare Earth Element Production
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REE Production Chart: This chart shows China's dominance in the production of rare earth elements between
1994 and 2022. The United States was a significant producer through the 1990s, but low-priced materials sold by
China forced mines in the United States and other countries out of operation. As China limited exports, and prices
increased rapidly in 2009 and 2010, mines in Australia and the United States became active again. In 2018, data



from Burma / Myanmar became available, causing an increase in production that may have been present but
unreported prior to 2018. Graph by Geology.com using data from the United States Geological Survey.

Dangers of a Dominant World
Producer

Supply and demand normally determine the
market price of a commodity. As supplies shrink,
prices go up. As prices go higher, those who
control the supply are tempted to sell. Mining
companies see high prices as an opportunity
and attempt to develop new sources of supply.

With rare earth elements, the time between a

mining company's decision to acquire a property

and the start of production can be several years
or longer. There is no fast way to open a new
mining property.

If a single country controls almost all of the
production and makes a firm decision not to

Producers of Rare Earth Elements

@® China

@ United States

® Myanmar
@ Australia
¢ Other

Producers of Rare Earth Elements: This pie chart
shows the world's major producers of rare earth
elements. Countries which fall into the "other" category
include India, Madagascar, Vietnam, Russia, and
Brazil. Image by Geology.com using data from the
United States Geological Survey.

export, then the entire supply of a commodity can be quickly cut off. That is a dangerous situation
when new sources of supply take so long to develop.

In 2010 China significantly restricted their rare earth exports. That was done to ensure a supply of
rare earths for domestic manufacturing and for environmental reasons. This shift by China
triggered panic buying, and some rare earth prices shot up exponentially. In addition, Japan, the
United States, and the European Union complained to the World Trade Organization about

China's restrictive rare earth trade policies.

ADVERTISEMENT

Worlid Rare Earth Minerai
Resources

"Rare earths are relatively abundant in the
Earth's crust, but discovered minable
concentrations are less common than for most
other ores. U.S. and world resources are
contained primarily in bastnasite and monazite.
Bastnasite deposits in China and the United
States constitute the largest percentage of the
world's rare-earth economic resources, while
monazite deposits in Australia, Brazil, China,
India, Malaysia, South Africa, Sri Lanka
Thailand, and the United States constitute the
second-largest segment.

Rare earth oxides: These rare earth oxides are used
as tracers to determine which parts of a watershed are
eroding [5]. Clockwise from top center: praseodymium,
cerium, lanthanum, neodymium, samarium, and
gadolinium. Image by Peggy Greb, USDA image
gallery.
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America's efforts to reduce
reliance on foreign rare earth
elements may have just received
an unexpected boost. Scientists
have uncovered massive reserves
hidden in coal ash deposits
across the country.

Study Unveils Rare
Earth Elements




Reserves

Scientists from The University of
Texas at Austin, led by Bridget
Scanlon and Davin Bagdonas,
have found that America’s coal
ash deposits contain an
estimated $8.4 billion worth of
rare earth elements.

Their study, published in the
International Journal of Coal
Science & Technology, analyzed
data from coal ash deposits
across multiple U.S. regions—the
first comprehensive national
assessment of coal ash as a
potential resource.

Rare Earth

Elements
Embedded in Coal
Ash

The research identified up to 11
million tons of rare earth
elements embedded in coal ash,
in locations including the
Appalachian, Powder River, and
Illinois basins.

The study found that coal ash
from the Appalachian Basin
contains the highest
concentration of rare earths (431
mg/kg), while Powder River Basin
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coal ash has a lower
concentration (264 mg/kg) but a
higher extractability rate of 70%.

Uses for Rare
Earth Elements

Rare earth elements, including
neodymium, dysprosium, and
yttrium, are critical for high-tech
industries, powering batteries,
wind turbines, and even military
equipment.

Around 75% of the U.S. supply of
these elements comes from
China, which is why domestic
production has been a top
priority for a while now.

Potential for the
U.S.

The U.S. Department of Energy is
using the study's methodology for
its own national assessment of
these reserves. Companies like
Element USA are investing in
mineral separation technologies
to bring this concept to market.

Coal ash extraction is more
efficient than traditional mining
as the minerals are already
separated from their original ore.
This means that, if processed
correctly, the benefits for the U.S.



could be massive—transforming
waste into a valuable resource
would reduce America’s
dependence on imports.

Challenges of
Extracting Rare
Earth Elements

Despite its potential, the process
of extracting rare earth elements
from coal ash is still in the very
early stages. There are still
technical and economic barriers
to get over, such as improving
extraction efficiency and making
operations cost-effective.

The chief strategy officer at
Element USA, Chris Young, noted
that the idea of extracting these
elements out of mining by-
products is common sense. “The
challenge is to convert that
common-sense approach to an
economic approach,” he added.

Image Credit:
Shutterstock/ViadaKg03
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Senate Energy and Natural Resources Committee
Testimony on HB 1459 (IN OPPOSITION)

Wade Elder, Bismarck, ND District 47

Chairman Patten, Vice Chairman Kessel and members of the Senate Energy and Natural Resources
Committee, my name is Wade Elder from Bismarck.

HB 1459 is simply disrespectful to mineral interest owners who have leases signed with coal
companies. These leases may have been sighed decades ago and to try and write legislation to
modify the meaning of those leases is unconstitutional.

Why Net Profits? It should be based on Gross Profits. You don't let the fox control the hen house by
determining what the net income is and then paying based on that amount. This also naturally
leads to an adjustment for time and inflation as prices increase as opposed to the rates the coal
companies are still paying based on the 1960's when some of the leases were signed.

Why doesn't North American Coal just get new leases like they did for the coal to start with or
modify their existing ones rather than passing legislation? North American Coal is the natural party
to get the leases in place. Passing this kind of legislation is at best sneaky. If North American Coal
was such a good lessee, they should have no problems getting leases from the mineral rights
holders.

| suggest amending the bill to also include consideration for other potential by product use and sale
that may not occur or be contemplated today, and negotiating these with mineral interest holders
and modifying their leases.

I respectfully ask you to vote DO NOT PASS vote on HB 1459 as currently presented.

Sincerely,

Wade Elder
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HOUSE BILL 1459
TESTIMONY OF BRIAN BJELLA

Introduction

Law Firm of Crowley Fleck

Graduated from UND Law School in 1979

Served as an Assistant Attorney General for 1% years, primarily with the Department

of Trust Lands

- Entered private practice in 1980

- Focused exclusively on development of natural resources, including coal and oil and
gas

- Represented companies before the Public Service Commission for coal mines, oil and
gas pipelines and windfarms

- Represented companies in litigation before state and federal courts in North Dakota
regarding property rights and challenges to permits approving energy projects

- Served on the Lignite Energy Council Board of Directors for 24 years

Purpose of HB 1459

- To provide a mechanism for critical minerals and rare earth elements which are found
in the mining of coal to be regulated and to provide a method to secure permits to allow
for mining of these minerals

- Typically critical minerals and rare earth elements are found in very small deposits that
could not be economically mined on their own and are found within the coal seam
actually embedded within and as part of the coal

- Mines for other minerals are facing the same issues, for example a cobalt or silver mine
where traces of rare earth elements and critical minerals are found, mining companies

are exploring how to deal with them economically and from a regulatory standpoint
1



Coal Leases

For this to work in North Dakota and economically mine critical minerals and rare earth

elements, it is necessary for the legislature to exercise its police powers to state that such minerals

that are found in the coal seam and are embedded within and part of the coal are subject to the

coal leases that the mining companies have previously obtained.

These minerals are already being mined with the coal by the authority granted by
existing coal leases

Only in this way can such minerals found in the coal seam be economically mined

To accomplish this the legislature utilizes its police powers to this effect, due to public

importance that the legislature gives to mining of these minerals

Public Policy in 1459

The bill includes an extensive public policy section.
It states in part that critical minerals and rare earth elements are fundamental to the
economy, competitiveness, and security of the United States
That such minerals are widely disseminated and can only be recovered when produced
as part of another extractive activity and found with a host mineral which for the
purposes of this chapter is coal
It states that the legislative assembly finds it is necessary to exercise the police power
of the state to declare the mining of coal in this state and a lease of coal in this state
shall be deemed to include the right to mine all critical minerals and rare earth elements
embedded within the coal seam.

Very important that the public policy statement remains in the bill



V. Congressional and Presidential Action

In 2021 Congress passed its Critical Minerals Supply Chains and Reliability Act, codified
at 30 USCA 81607.

- This federal law contains a public policy statement entitled “Sense of Congress” and
provides in part that critical minerals are fundamental to the economy, competitiveness,
and security of the United States, that such minerals are only economically recoverable
when combined with the production of a host mineral, and that to the maximum extent
practical the critical mineral needs of the United States should be satisfied by minerals
responsibly produced and recycled in the United States.

- The law goes on to provide for revisions to the federal permitting process to allow for
the mining of critical minerals produced during the production of a host mineral.

- OnJanuary 20, 2025, President Trump signed Executive Order No. 14,156 declaring a
National Energy Emergency and calling on federal agencies to use emergency powers
to promote development of critical minerals and to expedite approval of federal permits
by using their emergency authority.

- HB 1459 is North Dakota’s declaration of an energy emergency.

VI. North Dakota Statutes Setting Public Policy and the exercise of Police Powers

- For the development of leonardite public policy statements in §38-15-01 and §38-12.1-
01 and 838-12.1-02, direct that it is a benefit to the society to allow for exploration and
development of commercial leonardite.

- 838-17-02 in the Coal Leasing Practices Act provides it is the intent of the legislative

assembly of the State of North Dakota to exercise the legitimate police power of the



state to protect the economic welfare of its citizens, and in the public interest that certain

of the terms and conditions of the leases of coal be regulated.

838-11.1-01 under the Oil and Gas Production Damage Compensation Act, provides it
is incumbent upon the state to protect the public welfare of the state while at the same
time facilitating exploration of oil and gas and further directs that the owners of the
surface estate should be justly compensated.

- Section 38-18-02 as part of the Surface Owner Protection Act for coal where the
legislature finds it necessary to exercise its police power to protect the welfare of North
Dakota, but further finds that there is an abundance of coal and leonardite which can

be used for the production of energy and encourages development thereof.

Section 38-22-01 Carbon Dioxide Underground Storage Act provides that it is in the
public interest to promote the geologic storage of carbon dioxide and to provide a
regulatory mechanism to do so, including a commingling procedure if some owners do

not consent.

HB 1459 has a similar commingling procedure.

As demonstrated by these statutes, the legislature has on numerous occasions by virtue of
a public policy importance to the state and to the nation utilized its police powers to provide for a
regulatory mechanism for the development of natural resources. All these statutes contain public
policy statements which justify the use of the legislative police power.

VIlI.  Compensation to Owners Under HB 1459

Under Section 4 of the Bill it provides that the operator of an extraction facility to recover
critical minerals and rare earth elements shall pay to the owners a royalty equal to 2.5% of net

profits from all such critical minerals and rare earth elements extracted and sold.



VIII.

It is not unusual for the legislature to dictate compensation by statute.

The Carbon Dioxide Underground Storage Act codified at Chapter 38-22 directs that
the Industrial Commission shall find that all non-consenting pore space owners are or
will be equitably compensated.

The Underground Storage of Oil and Gas Act, codified at Chapter 38-25 provides in
part that the Industrial Commission shall find that all non-consenting owners are or will
be equitably compensated.

For oil and gas wells, §38-08-08 provides for a mechanism known as force pooling
whereby the North Dakota Industrial Commission combines “pools” all interests in a
spacing unit for a well, including those companies or mineral owners who have not
consented to the well.

This force pooling statute provides in part that an unleased mineral owner is entitled to
a cost-free royalty of the acreage weighted average royalty of the leased tracts within
the well, or at the operator’s election a 16% royalty.

Thus, in the three aforementioned statutes, the legislature has executed its police
powers to direct that the North Dakota Industrial Commission find that unleased
owners have been or will be equitably compensated, or in the case of §38-08-08 provide
for a percentage royalty.

Thus, when HB 1459 provides for a 2%2% net profits royalty it is similar to other laws

previously enacted by this legislature.

Constitutionality of the Leqgislature Exercising Its Police Powers.

In Continental Resources, Inc. vs. Farrar Oil Company, in 1997, the North Dakota

Supreme Court considered a constitutional challenge to the force pooling statute NDCC 38-08-08.



Farrar Oil Company owned leases but did not want to participate in the well proposed
by Continental Resources, and objected to a force pooling order issued by the North
Dakota Industrial Commission, stating it was in violation of its property rights as the
drilling of such a well would constitute an illegal subsurface trespass on the property
rights it held under an oil and gas lease.

The Court stated that the North Dakota legislature in 1953 when enacting Chapter 38-
08 recognized that traditional property law principles contributed to inefficiency and
waste in oil and gas development, and so enacted the chapter stating it is in the public
interest to encourage and promote the development and production of natural resources
of oil and gas.

The Supreme Court stated that Chapter 38-08 equipped the Industrial Commission with
comprehensive powers to regulate oil and gas development.

Included within these powers is the right to force pool under §38-08-08.

With respect to the challenge to the property rights the court did state that property is
subject to the police power of the state to impose restrictions on private rights as are
necessary for the general welfare of all.

The exercise of these police powers is not confined strictly to public health, morals and
peace but other instances where the public interest demands it, as in the case of oil and
gas where large discretion is vested in the legislature to determine not only what
interests are important, but what measures are necessary for the protection of these
interests — that being oil and gas production.

The court stated police powers of the state are properly exercised when the Industrial

Commission issues a force pooling order.



- The court further stated that the law of trespass does not restrict operations authorized

under Chapter 38-08, and to that extent, law of trespass is superseded.

- To hold otherwise would be to frustrate the intent of the legislature under Chapter 38-

08 where one owner could stop the drilling of a well.
- The court stated that the police powers exercised by the NDIC effectively superseded
Farrar’s right to use its oil and gas properties as it pleases.

- Its property right had to partially yield to the public good expressed by the legislative

in its public policy statements, which then justified the exercise of its police powers.

- HB 1459 was structured to provide constitutional protections.

- No trespass as the minerals are already being produced when the coal is mined under

existing coal leases.

- No taking of any property right.

- Provides for fair compensation to the mineral owner.

VIX. Conclusion.

If critical minerals and rare earth elements are to be extracted when the host mineral coal
is being mined, and put to productive use for the United States, it is necessary for this legislature
to declare North Dakota’s own energy emergency, and enact House Bill 1459 stating its public
policy of the need to develop critical minerals and rare earth elements, and second, to exercise its
police powers to allow this to happen.

| respectfully support passage of House Bill 1459. Thank you.
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The Honorable Tom Udall

Ranking Member

Subcommittee on the Interior, Environment, and Related Agencies
Committee on Appropriations

United States Senate

Subject: Hardrock Mining: Updated Information on State Royalties and Taxes
Dear Senator Udall:

This responds to your request for us to update certain information in a 2008 GAO report on the
types of royalties that 12 western states assess on hardrock mining operations.! These states
charge royalties for hardrock minerals extracted from state-owned lands.? By contrast, the
federal government, under the General Mining Act of 1872,2 does not charge royalties for
hardrock minerals extracted from public domain lands.*

To respond to your request, we reviewed our prior report and to update that information, we
employed a methodology similar to what we used in 2008. We examined the relevant statutes

" GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Imports and Exports, GAO-08-849R (Washington,
D.C.: July 21, 2008). Our recent work on issues related to hardrock mining includes GAO, Hardrock Mining: Trends in U.S.
Reliance on Imports for Selected Minerals, GAO-19-434R (Washington, D.C.: May 30, 2019) and GAO, Hardrock Mining:
Availability of Selected Data Related to Mining on Federal Lands, GAO-19-435R (Washington, D.C.: May 16, 2019). The 12 states
addressed in our 2008 report and this letter are Alaska, Arizona, California, Colorado, Idaho, Montana, Nevada, New Mexico,
Oregon, Utah, Washington, and Wyoming.

2 In addition, most of these states impose taxes, such as severance taxes, mine license taxes, or resource excise taxes, on
hardrock mining that occurs on any land. A severance tax is generally a tax or fee imposed on the extraction of natural resources;
a mine license tax is generally a tax assessed in conjunction with a mine license for the privilege of mining; and a resources
excise tax is generally a tax imposed on the extracting or processing of natural resources.

3 General Mining Act of 1872, ch. 152, 17 Stat. 91 (May 10, 1872) (codified as amended in scattered sections of title 30, United
States Code). Under U.S. law, minerals are classified as leasable, saleable, or locatable. Leasable minerals include, oil, gas, coal,
phosphate, sodium, potassium, sulphur, and gilsonite. Mineral Leasing Act of 1920, ch. 85, 41 Stat. 437 (Feb. 25, 1920) (codified
at 30 U.S.C. § 181). Saleable minerals include common sand, stone, and gravel. Multiple Use Mining Act of 1955, ch. 375, 69
Stat. 367 (July 23, 1955) (codified at 30 U.S.C. § 601). Locatable minerals are those that are not leasable or saleable, such as
copper, lead, zinc, nickel, magnesium, gold, silver, gems, mica, fluorspar, perlite, tungsten, uranium, and certain limestones and
gypsum. In this letter, we refer to “locatable minerals” as “hardrock minerals.”

4 The Bureau of Land Management is authorized to lease hardrock minerals on acquired lands, which are lands or interests in
lands, including mineral estates, which the United States obtained through purchase, gift, or condemnation. Mining operators must
pay small fees on some claims. For instance, for unpatented mining claims (i.e., those that have not been conveyed by the federal
government to the operator), fees include a one-time location fee of $37 and an annual maintenance fee of $155. In fiscal year
2017, the Bureau of Land Management collected $65 million in such fees.
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and regulations on hardrock mining cited therein to determine if they had changed. We also
researched any new provisions and reviewed case law for any significant changes in the
interpretation of the statutes and regulations. When we needed clarification about specific
state issues, we contacted state officials responsible for managing state lands. To develop a
broader perspective, we also interviewed individuals knowledgeable about state royalties and
taxes, and we consulted academic and industry sources to aid us in understanding whether
there had been other important changes in this area of law since 2008. We spoke with
individuals in government, academia, private law practice, and a trade association. Finally, we
reviewed publications by academics, the Congressional Research Service, the World Bank,
and the Council of State Governments. We conducted the work supporting this letter in
accordance with applicable legal professional standards and all relevant requirements of
GAO’s quality assurance framework, which assure that our work is objective, accurate,
reliable, and independent.

This letter, like our 2008 report, presents information on both royalties and taxes. Although
there are important distinctions between the two, both royalties and taxes permit the
government to share in the value of mine production.® And although states may use similar
names for royalties and taxes, there can be wide variations in their forms and rates. As we did
in 2008, here we place royalties and taxes into one of four categories:®

e Unit-based royalties and taxes are typically assessed as a dollar rate per quantity or
weight of mineral produced or extracted, and do not allow for deductions of mining
costs.

e Gross revenue royalties and taxes are typically assessed as a percentage of the value
of the mineral extracted and do not allow for deductions of mining costs. To determine
mineral value, states often use the actual sales price. In other instances, a state may
calculate the mineral value on the basis of a reference price, such as the price of the
mineral traded in a commodities exchange like the New York Mercantile Exchange. We
refer to these royalties as “gross revenue with reference price.”

e Net smelter returns royalties and taxes are assessed as a percentage of the value of
the mineral, but with deductions allowed for the costs of transporting and processing
the mineral (mill, smelter, or treatment costs). However, extraction costs are not
deductible. For these royalties and taxes, value may also be determined on the basis
of a reference price. A common variation of the net smelter returns royalty or tax
includes a standard deduction rate (such as a percentage of the value of the mineral)
intended to represent the mining costs and any other allowed deductible costs.

o Net proceeds royalties and taxes are assessed as a percentage of the net proceeds (or
profit) of the sale of the mineral with deductions for various mining costs. The particular

5 For this reason, we referred to taxes as “functional royalties” in our 2008 report. Royalties are a share of the product or profit
derived from real property, reserved by the property owner in exchange for the right to extract a resource. Taxes are charges
imposed by a government on persons, entities, transactions, or property. Black’s Law Dictionary 1528, 1685 (10th ed. 2014).

% In some cases, a royalty or tax generally fits into one of these four categories, but with some differences. In 2008 and here, we
identify these royalties or taxes as “modified.”
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deductions allowed vary widely from state to state, but may include costs of extraction,
processing, transportation, capital, marketing, and insurance. A common variation of
the net proceeds royalty or tax includes a standard deduction rate (such as a
percentage of the value of the mineral) intended to represent the mining costs and any
other allowed deductible costs.

As detailed in Enclosures | and Il, we determined that since our 2008 report, there have been
only minor changes to royalties and taxes assessed by the 12 western states in our review.
Enclosure | shows the types of royalties and taxes that the 12 states assess. Enclosure |l
contains 12 tables, one table for each state, showing the types of royalties and taxes, as well
as rates, deductions, and limitations, imposed by each individual state. The changes are as
follows:

Alaska and Arizona adjusted the lists of minerals to which two of their state taxes
apply.

Utah previously credited rent paid by mining operators against the royalty it collected
for certain hardrock minerals mined from state lands. It no longer does so.

Wyoming lifted a suspension of its mining severance tax on certain uranium production
and thus now imposes this tax on uranium production.

If you have any questions regarding these matters, please contact me at (202) 512-6417 or
SawtelleS@gao.gov. Assistant General Counsel Gregory Marchand, Deputy Assistant
General Counsel Richard Johnson, Senior Attorney Antoinette Capaccio, Staff Attorney Juan
Garay, and Senior Analyst Ulana Bihun also made key contributions to this letter.

Sincerely yours,

S Y

Susan D. Sawtelle
Managing Associate General Counsel

Enclosures - 2
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Enclosure |

Enclosure I: Royalty and Tax Types on Hardrock Mining in Twelve Western States, 2019

Twelve western states—Alaska, Arizona, California, Colorado, ldaho, Montana, Nevada, New
Mexico, Oregon, Utah, Washington, and Wyoming—charge royalties on hardrock mining on state
lands, and most also impose taxes on hardrock mining activity generally. This Enclosure shows
the types of royalties and taxes that the 12 states assess.

ROYALTIES AND TAXES ASSESSED ON HARDROCK MINING IN WESTERN STATES, 2019

State Land or Activity Type Unit-based Gross revenue Net smelter Net proceeds
returns
State lands .
ALASKA
Mining activity generally .
State lands .
ARIZONA
Mining activity generally . .
State lands® . .
CALIFORNIA
Mining activity generally .
State lands”
COLORADO
Mining activity generally . .
State lands . .
IDAHO
Mining activity generally .
State lands® .
MONTANA
Mining activity generally . . .
State lands’
NEVADA
Mining activity generally
State lands .
NEW MEXICO
Mining activity generally . . .
State lands . .
OREGON
Mining activity generally
State lands® .
UTAH
Mining activity generally .
State lands .
WASHINGTON
Mining activity generally .
State lands . .
WYOMING
Mining activity generally .

Source: GAO analysis of prior report (GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Imports and
Exports, GAO-08-849R (Washington, D.C.: July 21, 2008)), state statutes, regulations, expert literature, and interviews of selected
experts. Sales, use, and property taxes are excluded. Royalties and taxes often apply only to specific minerals.

@ California also has lease-specific royalties for minerals extracted from state lands.

® Colorado has lease-specific royalties for minerals extracted from state lands.

°Montana also has lease-specific royalties for nonmetallic minerals extracted from state lands.
“Nevada has lease-specific royalties for minerals extracted from state lands.

¢ Utah’s royalty on beryllium did not fit into one of our four categories and so is not shown on this chart. Specifically, Utah’s royalty on
beryllium is based on mining costs rather than product quantity, weight, value, or proceeds.
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Enclosure Il

Enclosure lI: Royalty and Tax Details, Hardrock Mining in Twelve Western States, 2019

Twelve western states—Alaska, Arizona, California, Colorado, Idaho, Montana, Nevada, New
Mexico, Oregon, Utah, Washington, and Wyoming—charge royalties on hardrock mining on state
lands, and most also impose taxes on hardrock mining activity generally. This Enclosure shows
the types of royalties and taxes, as well as rates, deductions, and limitations.

Table 1: ROYALTIES AND TAXES ASSESSED ON HARDROCK MINING OPERATIONS IN ALASKA, 2019

Alaska Type of Type of royalty or Royalty or tax rate Royalty or tax
mines/minerals tax deductions and
assessed limitations

State lands

Production Minerals locatable Modified net proceeds  Current rate and Deductions: Overhead

royaltya under federal law as base: 3% of and operating

of January 3, 1959

Rate determination:
Statutory, uniform

taxpayer’s net income
from mine

expenses,
development
expenses incurred
after mine reaches
production stage,
depreciation, some
taxes, and certain
losses and direct
mining expenses,
among other things

Limitations: Subject to
exploration incentive
credit; rents credited
toward royalties

Mining activity
generally

L. R b
Mining license tax

Includes valuable
metals, ores,
minerals, and gypsum
(but not oil, gas,
marketable earth

quarry rock, or sand
and gravel

Modified net proceeds

Rate determination:
Statutory,
progressive’

Current rate and
base: 3% to 7% of
taxpayer’s net income
over $40,000 from all
mines in state, less
depletion,® plus
royalty received in
connection with
mining property in the
state

Deductions: Overhead
and operating
expenses,
development
expenses incurred
after mine reaches
production stage,
depreciation, some
taxes, and certain
losses and direct
mining expenses,
among other things

Limitations:
Exemption for mine’s
first 3.5 years; subject
to exploration
incentive credit

Source: GAO analysis of prior report, (GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Imports and

Exports, GAO-08-849R (Washington, D.C.: July 21, 2008)), state statutes, regulations, expert literature, and interviews with selected
experts. Amendments requiring additions to tables since our 2008 report are underscored and amendments requiring deletions from
tables since our 2008 report are footnoted.

? Alaska Stat. §§ 27.30.050, 38.05.185, .212, 43.65.060 (West 2019); Alaska Admin. Code tit. 11, § 86.760 (West 2019); Alaska

Admin. Code tit. 15, §§ 65.120, .125 (West 2019).

® Alaska Stat. §§ 43.65.010, .060, 27.30.050 (West 2019); Alaska Admin. Code tit. 15, §§ 65.120, .125 (West 2019).

°A progressive tax is a tax structured so that the effective tax rate increases more than proportionately as the tax base increases.
Black’s Law Dictionary 1687 (1 0" ed. 2014).

“ Depletion is a percentage that varies by mineral. Alaska Stat. § 43.65.010(e) (West 2019).
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Table 2: ROYALTIES AND TAXES ASSESSED ON HARDROCK MINING OPERATIONS IN ARIZONA, 2019

ure ll

Arizona Type of Type of royalty or Royalty or tax rate Royalty or tax
mines/minerals tax deductions and
assessed limitations

State lands

Royalty—mineralsa

All metallic ore
minerals and
industrial minerals
other than common

variety minerals (e.g.,

stone, gravel, clay,
sand)

Gross revenue with
reference price

Rate determination:

Statutory minimum,
lease-specific

Current rate and
base: Market royalty
rate; at least 2% of
gross value of all
minerals produced
and sold determined
by published price
quotation (or, where
unavailable, appraisal
of fair market price);
where processing is
performed after
mineral is extracted, it
shall be deemed
produced and sold
when concentrate or
cathode results from
that processing

Deductions: None
identified

Limitations: None
identified

Mining activity
generally

Severance tax—
metallic minerals®

Metalliferous minerals

(copper, gold, silver,

molybdenum or other

metal or any ore or

substance containing
such metals, including

turquoise)

Net proceeds

Rate determination:

Statutory, uniform

Current rate and
base: 2.5% of net
severance base,
which is 50% of the
difference between
gross value of
production and
production costs;
gross value of
production is sale
price (or price from
last reporting period, if
no sale) multiplied by
the number of
recoverable units of
the mineral

Deductions:
Production costs,
generally those
incurred in mining and
processing until point
of sale; includes
depreciation and
property taxes; does
not include severance
tax and depletion, or
corporate expenses
and income tax

Limitations: None
identified

Transaction privilege
tax—mining

. . [
classification

Includes limestone
and any
nonmetalliferous
mineral product,
compound, or
combination of
nonmetalliferous

mineral products

Modified gross
revenue

Rate determination:

Statutory, uniform

Current rate and
base: 3.125% of the
tax base, which is the
gross proceeds of
sales or gross income
derived from the
business, and
includes the value of
the entire product
mined, quarried, or
produced for sale,
profit, or commercial

use in the stated

Deductions: Certain
taxes including
municipal and Indian
sales or transaction
privilege taxes

Limitations: None
identified

Source: GAO analysis of prior report, (GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Imports and

Exports, GAO-08-849R (Washington, D.C.: July 21, 2008)), state statutes, regulations, expert literature, and interviews with selected
experts. Amendments requiring additions to tables since our 2008 report are underscored and amendments requiring deletions from
tables since our 2008 report are footnoted.

? Ariz. Rev. Stat. §§ 27-231, -234, -271 (2019).

® Ariz. Rev. Stat. §§ 42-5201-5202, -5204 (2019); gross proceeds or income from retail sales are not subject to the severance tax, but
are taxed under the transaction privilege tax.

°Ariz. Rev. Stat. §§ 42-5002, -5010, -5072 (2019); sales that are taxed under the retail classification (5 percent) are not subject to the

mining classification tax.
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4“Gross income” means the gross receipts of a taxpayer derived from trade, business, commerce, or sales and the value proceeding
or accruing from the sale of tangible personal property or services, or both, and without any deduction on account of losses. “Gross
proceeds of sales” means the value proceeding or accruing from the sale of tangible personal property without any deduction on
account of the cost of property sold, expense of any kind, or losses, but cash discounts allowed and taken on sales are not included
as gross income. Retail tax does not apply to sale of precious metal bullion or monetized bullion. Ariz. Rev. Stat. §§ 42-5001, -5159
(2019).
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Table 3: ROYALTIES AND TAXES ASSESSED ON HARDROCK MINING OPERATIONS IN CALIFORNIA, 2019

California Type of Type of royalty or Royalty or tax rate Royalty or tax
mines/minerals tax deductions and
assessed limitations

State lands

Production royaltya

Minerals except oil,
gas, and geothermal
resources

Net smelter returns,
net proceeds, or
lease-specific

Rate determination:
Statutory minimum,
lease-specific

Current rate and
base: (1) Preferential
lease: either (a) a
royalty, in money or in
kind, of not less than
10% of the gross
value of all mineral
production less
charges including
transportation and
processing costs; or
(b) a percentage of
net profits; (2)
negotiated or
competitive lease:
either (a) a royalty in
money or in kind or
(b) a percentage of
net profits®

Deductions: For gross
value, approved
charges associated
with transporting or
processing the state’s
share

Limitations: None
identified

Mining activity
generally

Fee on gold and
silver®

Gold and silver

Unit-based

Rate determination:
Statutory, uniform

Current rate and
base: $5 per ounce of
gold, $0.10 per ounce
of silver, with a
minimum of $100 and
a maximum of
$10,000

Deductions: Not
applicable

Limitations: None
identified

Source: GAO analysis of prior report, (GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Imports and

Exports, GAO-08-849R (Washington, D.C.: July 21, 2008)), state statutes, regulations, expert literature, and interviews with selected
experts. Amendments requiring additions to tables since our 2008 report are underscored and amendments requiring deletions from
tables since our 2008 report are footnoted.

2Cal. Pub. Res. Code §§ 6895, 6897 (West 2019).

® Prior to applying for a lease, an operator with a prospecting permit must pay a royalty of 20 percent on gross value of minerals sold.
Cal. Pub. Res. Code § 6896 (West 2019).

°Cal. Pub. Res. Code § 2207 (West 2019).
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Table 4: ROYALTIES AND TAXES ASSESSED ON HARDROCK MINING OPERATIONS IN COLORADO, 2019

Colorado Type of Type of royalty or Royalty or tax rate Royalty or tax
mines/minerals tax deductions and
assessed limitations

State lands

Royaltya Minerals generally Lease-specific Current rate and Deductions: Lease-

Rate determination:

Lease-specific

base: Lease-specific

specific

Limitations: Lease-
specific

Mining activity
generally

Severance tax—

o b
metallic minerals

Metallic minerals; all
other minerals except
molybdenum, oil, gas,
coal, oil shale, rock,
sand, gravel, stone
products, earths,
limestone, carbon
dioxide, and dolomite

Modified gross
revenue

Rate determination:

Statutory, uniform
above income
exclusion

Current rate and
base: 2.25% of gross
income above $19
million a year, where
gross income is the
value of ore right after
removal from mine
and does not include
value added by
treatment or
marketing, or income
from extraction or
processing of ores or
minerals from waste
or residue of
previously processed
ores

Deductions: Any value
added after mining
(e.g., crushing,
transporting, etc.)

Limitations: None
identified

Severance tax—
c
molybdenum

Molybdenum ore

Unit-based

Rate determination:

Statutory, uniform
above exclusion

Current rate and
base: $0.05 per ton
above 625,000 tons
per calendar quarter

Deductions: Not
applicable

Limitations: None
identified

Source: GAO analysis of prior report, (GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Imports and
Exports, GAO-08-849R (Washington, D.C.: July 21, 2008)), state statutes, regulations, expert literature, and interviews with selected
experts. Amendments requiring additions to tables since our 2008 report are underscored and amendments requiring deletions from
tables since our 2008 report are footnoted.

@ Colo. Rev. Stat. § 36-1-113 (West 2019), Email from Minerals Field Technician, Colorado State Board of Land Commissioners, to
Senior Attorney, GAO, June 11, 2019.

®Colo. Rev. Stat. §§ 39-29-102, -103 (West 2019).

°Colo. Rev. Stat. §§ 39-29-102, -104 (West 2019).
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Table 5: ROYALTIES AND TAXES ASSESSED ON HARDROCK MINING OPERATIONS IN IDAHO, 2019

Idaho Type of Type of royalty or Royalty or tax rate Royalty or tax
mines/minerals tax deductions and
assessed limitations

State lands

Royalty—generala

Includes gold, silver,
lead, zinc, antimony,
and copper

Net smelter returns
(most minerals)

Rate determination:

Statutory minimum;
uniform rate (base
varies)

Current rate and
base: 5% of value of
mineral produced and
saved; market value
or actual price,
whichever is higher;
gross receipts earned
or received at point of
sale of first
marketable minerals

Deductions: None
identified

Limitations: Rents are
credited toward
royalties

Royalty—riverbed
k b
mineral leases

Gold extracted from
submerged state
lands

Gross revenue

Rate determination:

Statutory minimum;
uniform rate (base
varies)

Current rate and
base: 5% of value of
mineral produced and
saved; market value
or actual price,

Deductions: None
identified

Limitations: Rents are
credited toward

whichever is higher royalties
Mining activity
generally
Mining license tax_ Includes gold, silver, Net proceeds Current rate and Deductions:

lead, zinc, and copper

Rate determination:

Statutory, uniform

base: 1% of net value
of royalties paid or ore
mined or extracted;
taxpayer may select
either of two methods
of computation

(1) U.S. Internal
Revenue Service
method: deductions
include costs of
mining, processing,
and depletion;® (2)
U.S. Dept. of the
Interior method:
deductions include
costs of mining,
transport, and
depletion

Limitations: None
identified

Source: GAO analysis of prior report, (GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Imports and

Exports, GAO-08-849R (Washington, D.C.: July 21, 2008)), state statutes, regulations, expert literature, and interviews with selected
experts. Amendments requiring additions to tables since our 2008 report are underscored and amendments requiring deletions from
tables since our 2008 report are footnoted.

?1daho Code § 47-701, -704 (2019); Email from Bureau Chief—Endowment Leasing, Idaho Department of Lands, to Senior Analyst,
GAO, May 13, 2019.

® |daho Code § 47-704 (2019); Email from Bureau Chief—Endowment Leasing, Idaho Department of Lands, to Senior Analyst, GAO,
May 13, 2019.

¢ Idaho Code §§ 47-1201, -1202 (2019); Email from Bureau Chief—Endowment Leasing, Idaho Department of Lands, to Senior
Analyst, GAO, May 13, 2019.

“Depletion is an accounting method used to reflect the actual physical reduction of natural resources in asset value. See e-mail from
Bureau Chief, Endowment Leasing, Idaho Department of Lands, to Senior Analyst, GAO, May 13, 2019.
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Table 6: ROYALTIES AND TAXES ASSESSED ON HARDROCK MINING OPERATIONS IN MONTANA, 2019

Montana Type of Type of royalty or Royalty or tax rate Royalty or tax
mines/minerals tax deductions and
assessed limitations

State lands

Royalty— Metalliferous minerals  Net smelter returns Current rate and Deductions:

Metalliferous Mines" (including gold, silver, base: 5% to 8% of Reasonable

lead, zinc, copper,
platinum, and iron) or
gems (precious or
semiprecious)

Rate determination:
Statutory minimum,
regulatory range,
lease-specific

returns, but no less
than 5% of the fair
market value;® returns
are the net amount
received by the
shipper after
deducting reasonable
transportation costs to
closest feasible point
of sale, smelting
charges and
deductions, and other
treatment costs

transportation costs to
closest feasible point
of sale, smelting
charges and
deductions, and other
treatment costs; costs
of producing or
treating at mine not
deductible

Limitations: None
identified

Royalty—nonmetallic
. c
minerals

Nonmetallic minerals
(including limestone
and mica, but not
including coal, oil, or
gas)

Lease-specific

Rate determination:
Statutory standards,
lease-specific

Current rate and
base: Lease-specific,
based on gross value
by either weight or
cubic measurement

Deductions: None
identified

Limitations: None
identified

Mining activity
generally

Mining license tax—
metal mine

Gold, silver, copper,
lead, or any other
metal or metals or
precious or
semiprecious gems or
stones of any kind

Net smelter returns

Rate determination:
Statutory, uniform
within each category

Current rate and
base: Percentage of
gross value, less first
$250,000, as follows:
gold, silver, or any
platinum-group metal
processed
concentrates shipped
to a refinery—1.6%;
mineral concentrates
shipped to smelter,
mill, or reduction
works—1.81%; gross
value is receipts
received from sale of
concentrates or
metals extracted or
produced from mines
or recovered from
smelting, milling,
reduction, or
treatment of such
ores;’ “receipts
received” is defined
as the payment
received, less
allowable deductions

Deductions:
Treatment and
refinery charges;
costs of transportation
from mine or mill to
smelter or other
processor; quantity,
price, impurity, and
penalty charges; and
interest

Limitations: None
identified
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Mining license tax—
. Lo
micaceous mines

Vermiculite, perlite,
kerrite, maconite, or
any other micaceous
minerals

Unit-based

Rate determination:
Statutory, uniform

Current rate and
base: $0.05 per ton of
concentrate mined,
extracted or produced

Deductions: Not
applicable

Limitations: None
identified

Resource indemnity
and groundwater

[¢]
assessment tax

Includes any precious
stones or gems, gold,
silver, copper, lead,
uranium, vermiculite,
limestone, or other
nonrenewable,
merchantable
products

Metals—net smelter
returns;

Selected minerals—
gross revenue with
reference price

Rate determination:
Statutory, uniform
within each category

Current rate and
base: Default rate:
$25 plus 0.5% — 1%
of gross value >
$5,000; garnets: $25
plus 1% of gross
value > $2,500;
limestone: $25 plus
10% of gross value >
$250; vermiculite: $25
plus 2% of gross
value > $1,250; gross
value generally
defined as market
value of merchantable
minerals extracted; for
some minerals, gross
value is fixed by
statute, with reference
to a price index; for
metals and gems,
gross value is receipts
received (see license
tax)

Deductions:
Generally, none;
metals and gems as
outlined above under
license tax

Limitations:
Exemption for those
who have paid the
license tax for metal
mines

Source: GAO analysis of prior report, (GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Imports and

Exports, GAO-08-849R (Washington, D.C.: July 21, 2008)), state statutes, regulations, expert literature, and interviews with selected
experts. Amendments requiring additions to tables since our 2008 report are underscored and amendments requiring deletions from
tables since our 2008 report are footnoted.

2Mont. Code Ann. §§ 77-3-101, 77-3-116 (2019); Mont. Admin. R. 36.25.607 (2019).

® Fair market value is defined as the value of the minerals or gems in raw crude form as recovered at the mine site. Mont. Admin. R.

36.25.607(2) (2019).

°Mont. Code Ann. § 77-3-204 (2019).

¢Mont. Code Ann. §§ 15-37-101 — 15-37-103 (2019); Mont. Code Ann. § 15-23-801 (2019).

¢ If a person has sold or otherwise disposed of any of a mine’s products at a price substantially below the true market price of the

product at the time and place of sale or disposal, then the Montana Department of Revenue shall generally compute the gross value
of such product based upon the quotations of the price of the mine’s product in New York City. Mont. Code. Ann. § 15-37-105 (2019).

"Mont. Code Ann. § 15-37-201 (2019).

9Mont. Code Ann. §§ 15-23-516 — 15-23-518 (2019); 15-37-102; 15-38-103 — 15-38-104, 15-38-113, 15-38-127 — 15-38-129 (2019).
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Table 7: ROYALTIES AND TAXES ASSESSED ON HARDROCK MINING OPERATIONS IN NEVADA, 2019

Nevada Type of Type of royalty or Royalty or tax rate Royalty or tax
mines/minerals tax deductions and
assessed limitations

State lands

Royaltya Minerals generally Lease-specific Current rate and Deductions: None

base: Lease-specific identified
Rate determination:
Lease-specific Limitations: None
identified

Source: GAO analysis of prior report, (GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Imports and
Exports, GAO-08-849R (Washington, D.C.: July 21, 2008)), state statutes, regulations, expert literature, and interviews with selected
experts. Amendments requiring additions to tables since our 2008 report are underscored and amendments requiring deletions from
tables since our 2008 report are footnoted.

?Nev. Rev. Stat. §§ 322.050, .060 (2019).
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Table 8: ROYALTIES AND TAXES ASSESSED ON HARDROCK MINING OPERATIONS IN NEW MEXICO, 2019

New Mexico Type of Type of royalty or Royalty or tax rate Royalty or tax
mines/minerals tax deductions and
assessed limitations

State lands

Royalty on special
. a
minerals

Includes precious or
semiprecious stones,
uranium, thorium,
plutonium, and any
other material
determined by the
Atomic Energy
Commission” to be
peculiarly essential to
the production of
fissionable materials

Net smelter returns

Rate determination:
Statutory minimum,
lease-specific

Current rate and
base: No less than
5% of gross returns,
which shall be based
on the arm's-length
sales price of the
produced minerals
less the actual and
reasonable
transportation and
smelting or reduction
costs up to 50% of
gross returns and
shall include all
premiums, bonuses,
and other
consideration of any
kind received by the
lessee

Deductions: Actual
and reasonable
transportation and
smelting or reduction
costs, up to 50% of
gross returns

Limitations: None
identified

Royalty (other)C

Minerals other than
special minerals

Net smelter returns

Rate determination:
Statutory minimum,
lease-specific

Current rate and
base: Not less than
2% of gross returns,
which shall be based
on the arm's length
sales price of the
produced minerals,
less the actual and
reasonable
transportation and
smelting or reduction
costs up to 50% of
gross returns, and
shall include all
premiums, bonuses,
and other
consideration of any
kind received by the
lessee

Deductions: Actual
and reasonable
transportation and
smelting or reduction
costs, up to 50% of
gross returns

Limitations: None
identified

Mining activity
generally

Severance tax— Copper, lead, zinc, Net Current rate and Deductions:
copper, lead, zinc, gold, and silver proceeds/standard base: Copper 0.5%; Deductions for
gold, silver” deduction gold and silver 0.2%; calculation of gross
lead and zinc 0.125%  value: standard
Rate determination: of taxable value, deduction of 50% of
Statutory, uniform which is defined as sales value for
within each category gross value less rental  hoisting, crushing,
or royalty payments to  loading, processing,
state or federal and beneficiation
governments; gross
value: copper, lead, Limitations: None
and zinc = 66.67% of identified
sales value from
published price data;
gold = sales value
from published price
data; silver = 80% of
sales value from
published price data
B-330854
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Severance tax— Molybdenum Net proceeds/ Current rate and Deductions:
Molybdenume standard deduction base: 0.125% of Deductions for
taxable value, which calculation of gross
Rate determination: is gross value less value: standard
Statutory, uniform rental or royalty deduction of 50% of

payments to state or the value for hoisting,
federal governments; crushing, loading,
gross value is value of  processing, and
molybdenum in beneficiation
concentrates shipped
from mine, but in no Limitations: None
event less than the identified
value that bona fide
sales which reflect
current market
conditions would yield
for same quantity
contained in
concentrates at mine
site

Uranium Net proceeds Current rate and Deductions: None

Severance tax—
. f
uranium

Rate determination:
Statutory, uniform

base: 3.50% of
taxable value; taxable
value is 50% of sales
price of content of
U308

identified

Limitations: None
identified

Severance tax—
general provisions®

Other metalliferous
and nonmetalliferous
minerals

Default—Gross
revenue

When posted market
price is available or
mineral requires
processing before
sale —Net smelter
returns

Rate determination:
Statutory, uniform
within each category

Current rate and
base: 0.125% of
taxable value, which
is defined as the
gross value less rental
and royalty payments
to state or federal
governments; gross
value is sales value at
first marketable point;
however, where a
posted field or market
price is available, it
shall be used, and for
those products that
must be processed or
beneficiated before
sale, gross value is
sales value after
deducting freight
charges from point of
severance to point of
first sale and cost of
processing or
beneficiation

Deductions for
calculation of gross
value: (1) Default is no
deductions; (2) where
posted field or market
price is used, costs of
hoisting, crushing, and
loading necessary to
place the product in
marketable form and
place are deductible,
up to 50%; (3) for
products that must be
processed or
beneficiated before
sale, freight charges
from point of
severance to point of
first sale and cost of
processing or
beneficiation may be
deducted

Limitations: None
identified

Resources excise tax
(severers and
h

processors)

Metalliferous and
nonmetalliferous
mineral products other
than oil, natural gas,
liquid hydrocarbon,
carbon dioxide,
helium, or
nonhydrocarbon gas

Modified gross
revenue

Rate determination:
Statutory, uniform
within each category

Current rate and
base: Molybdenum
0.125% of taxable
value; all other natural
resources excepting
potash 0.75% of
taxable value; taxable
value is value after
severing or
processing

Deductions: Royalties
paid; proceeds from
sales to state, federal
government, or
nonprofit
organizations

Limitations: Only one
tax (severers or
processors) is
imposed on a given
mineral product

Source: GAO analysis of prior report, (GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Imports and
Exports, GAO-08-849R (Washington, D.C.: July 21, 2008)), state statutes, regulations, expert literature, and interviews with selected
experts. Amendments requiring additions to tables since our 2008 report are underscored and amendments requiring deletions from
tables since our 2008 report are footnoted.

N.M. Stat. Ann. § 19-8-22 (2019); N.M. Code R. § 19.2.2 (2019).
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®The Atomic Energy Commission was a predecessor agency to the U.S. Department of Energy.
°N.M. Stat. Ann. §§ 19-8-22 (2019); N.M. Code R. § 19.2.2 (2019).

¢ N.M Stat. Ann. §§ 7-26-4 — 26-5 (2019).

®N.M. Stat. Ann. §§ 7-26-4 — 26-5 (2019).

"N.M. Stat. Ann. §§ 7-26-4, 26-7 (2019).

9N.M Stat. Ann. §§ 7-26-2, 26-4 — 26-5 (2019).

"N.M. Stat. Ann. §§ 7-25-3 — 25-5, 25-7 (2019); there is also a service tax, which essentially imposes the severer’s tax on a nonowner
severer where the product is not otherwise taxed by the resource excise tax. N.M. Stat. Ann. § 7-25-6 (2019).
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Table 9: ROYALTIES AND TAXES ASSESSED ON HARDROCK MINING OPERATIONS IN OREGON, 2019

Oregon Type of Type of royalty or Royalty or tax rate Royalty or tax
mines/minerals tax deductions and
assessed limitations

State lands

Royalty—metallics
a
and uranium

Metallic minerals
removed in quantities
greater than 10 yards
per year®

Gross revenue

Rate determination:

Regulatory; uniform

Current rate: 5% of
gross value of
minerals at the mine
mouth

Deductions: None
identified

Limitations: Rent ($1
per acre per year) is
credited against
annual royalties

Royalty—
NonmetallicsC

Nonmetallic minerals
removed in quantities
greater than 10 yards
per year

Unit-based

Rate determination:

lease-specific

Current rate and

base: A rate per ton to

be determined by the
Director of the
Division of State
Lands to be fair and
reasonable under the
particular lease

Deductions: Not
applicable

Limitations: Rent ($1
per acre per year) is
credited against
annual royalties

Source: GAO analysis of prior report (GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Imports and

Exports, GAO-08-849R (Washington, D.C.: July 21, 2008)), state statutes, regulations, expert literature, and interviews with selected
experts. Amendments requiring additions to tables since our 2008 report are underscored and amendments requiring deletions from
tables since our 2008 report are footnoted.

°Or. Rev. Stat. § 273.780 (2019); Or. Admin. R. §§ 141-071-0400, -0600, -0610, -0620 (2019).

® Certain exceptions are listed at Or. Rev. Stat. § 273.785 (2019).

°Or. Rev. Stat. § 273.780 (2019); Or. Admin. R. §§ 141-071-0400, -0600, -0610 (2019).
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Table 10: ROYALTIES AND TAXES ASSESSED ON HARDROCK MINING OPERATIONS IN UTAH, 2019

Utah Type of Type of royalty or Royalty or tax rate Royalty or tax
mines/minerals tax deductions and
assessed limitations

State lands

Royaltya Classified minerals, Gross revenue Current rate and Deductions: None

including
metalliferous,
gemstone, and
gypsum

Rate determination:
Regulatory, uniform
within each category

base: Percentages of
actual compensation
received including all
payments, bonuses,
and allowances, plus
the value of all
services, payments-
in-kind, and all other
monetary or
nonmonetary
compensation as
follows: metalliferous,
fissionable—8%;
metalliferous, non-
fissionable—4%;
gypsum—5%;
gemstone—10%
(subject to annual
minimum of $5 per
acre)

Limitations: None
identified”

Mining activity

generally

Severance tax on Ore, metal, or other Net Current rate and Deductions: Metal,
metals and substance containing proceeds/standard base: 2.6% of taxable  70% deduction is
metalliferous 57 listed minerals, deduction value, which is the applied; ore (raw
minerals’ including gold, iron, gross proceeds of materials with metals

mercury, nickel, and
uranium extracted
from all lands; does
not include gem
stones, potash, sand
and gravel, oil, gas,
and coal, among
others

Rate determination:
Statutory, uniform

sale (sale of
yellowcake in the
case of a sale of
uranium
concentrates), less
$50,000 per year per
mine and standard
deduction

content less than
15%) shipped or sold
out of state, 20%
deduction is applied

Limitations: None
identified

Severance tax—
. d
beryllium

Beryllium

Other (cost-based)

Rate determination:
Statutory, uniform

Current rate and
base: 2.6% of taxable
value; taxable value is
125% of direct mining
costs.

Deductions: None
identified

Limitations: None
identified

Source: GAO analysis of prior report, (GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Imports and
Exports, GAO-08-849R (Washington, D.C.: July 21, 2008)), state statutes, regulations, expert literature, and interviews with selected
experts. Amendments requiring additions to tables since our 2008 report are underscored and amendments requiring deletions from
tables since our 2008 report are footnoted.

® Utah Admin. Code r. 652-20-200, -1000 (2019); Email from Assistant Director of Mining, State of Utah School and Institutional Trust
Lands Administration, to Senior Analyst, GAO, May 21, 2019. Royalties may be readjusted in leases with readjustment clause. Utah
Admin. Code r. 652-20-4000 (2019).

® Our 2008 report noted that rent paid was credited against royalties. That information has been deleted from this table based on an
amendment to Utah Admin. Code r. 652-20-1000 (2019).

°Utah Code Ann. §§ 59-5-201 — 203 (West 2019).

? Utah Code §§ 59-5-202 — 203 (West 2019).
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Table 11: ROYALTIES AND TAXES ASSESSED ON HARDROCK MINING OPERATIONS IN WASHINGTON, 2019

Washington Type of Type of royalty or Royalty or tax rate Royalty or tax
mines/minerals tax deductions and
assessed limitations

State lands

Royaltya Valuable minerals and  Net smelter returns Current rate and Deductions: Limited to

specified materials
(except rock, gravel,
sand, silt, coal, or
hydrocarbons)

Rate determination:

Regulatory, uniform

base: 5% of gross
receipts, which are
receipts paid, earned,
or received at the
point of sale of first
marketable valuable
mineral(s) produced,
subject to deduction

transportation costs
which are part of the
development plan
approved by the state
Department of Natural
Resources

Limitations: None
identified

Mining activity
generally

R b
Business tax

Mineral products

Gross revenue

Rate determination:

Statutory, uniform

Current rate and
base: 0.48% of value
of products and
byproducts extracted
for use or sale

Deductions: None
identified

Limitations: None
identified

Source: GAO analysis of prior report, (GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Imports and
Exports, GAO-08-849R (Washington, D.C.: July 21, 2008)), state statutes, regulations, expert literature, and interviews with selected
experts. Amendments requiring additions to tables since our 2008 report are underscored and amendments requiring deletions from
tables since our 2008 report are footnoted.

*Wash. Rev. Code § 79.14.300 (2019); Wash. Admin. Code §§ 332-16-035, -155; the royalty may be revised upon renewal of a
mining contract, by reference to then existing law. Wash. Rev. Code § 79.14.42 (2019).

®Wash. Rev. Code §§ 82.04.100, .230 (2019).
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Table 12: ROYALTIES AND TAXES ASSESSED ON HARDROCK MINING OPERATIONS IN WYOMING, 2019

Wyoming Type of Type of royalty or Royalty or tax rate Royalty or tax
mines/minerals tax deductions and
assessed limitations

State lands

Royalty—uraniuma Uranium Gross revenue Current rate and Deductions: None

base: 2.5% to 3% of identified
Rate determination: total sales value,
Regulatory (default depending on average Limitations: None
rates) and lease- price of yellowcake identified
specific, progressive® and gross yearly sales
realization (default)
Royalty—zeolitec Zeolite Unit-based Current rate and Deductions: Not
base: $0.55 to $0.60 applicable
Rate determination: plus per ton,
Regulatory (default depending on average Limitations: None
rates) and lease- sale price for bulk identified
specific, progressived zeolite products
(default)
Royalty—metallicand  Metallic and Gross revenue Current rate and Deductions: None

nonmetallic rocks and
. e
minerals generally

nonmetallic rocks and
minerals other than oil
and gas, coal,
trona/sodium,
uranium, bentonite,

(default) and unit-
based royalty
(minimum)

Rate determination:

base: Default rates
are 5% to 10%, based
on sales value per
ton; minimum is
$0.50/ton

identified

Limitations: None
identified

and zeolite Regulatory (default
and minimum rates)
and Iease-sPecific,
progressive
Mining activity
generally
Mining severance Uranium Modified net smelter Current rate and Deductions: Industry

tax—uranium?®

returns/standard
deduction

Rate determination:
Statutory, uniform

base: 4%" of value of
gross product, which
is fair market value of
minerals at mouth of
mine, not including
processing; fair
market value is
calculated by
multiplying

sales of yellowcake
less royalties, ad
valorem production
taxes, and severance
taxes; the result is
multiplied by the
industry factor

factor provides a
standard deduction
and is an average of
all uranium producers’
ratios of total mining
costs to total mining
and processing costs
incurred to produce
yellow cake

Limitations: None
identified

Mining severance
1
tax—other

Valuable deposits
other than coal, oil
and gas, trona,
bentonite, uranium,
and sand and gravel

Modified net smelter
returns

Rate determination:
Statutory, uniform

Current rate and
base: 2% of the value
of the gross product,
which is fair market
value of minerals at
mouth of mine, not
including any
processing

Deductions: None
identified

Limitations: None
identified

Source: GAO analysis of prior report, (GAO, Hardrock Mining: Information on State Royalties and Trends in Mineral Imports and
Exports, GAO-08-849R (Washington, D.C.: July 21, 2008)), state statutes, regulations, expert literature, and interviews with selected
experts. Amendments requiring additions to tables since our 2008 report are underscored and amendments requiring deletions from
tables since our 2008 report are footnoted.

¥ 060.0002.21 Wyo. Code R. § 7 (West 2019).

bA progressive tax is a tax structured 