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A BILL for an Act to create and enact two new sections to chapter 26.1-27.1 of the 
North Dakota Century Code, relating to pharmacy benefits managers; to amend 
and reenact sections 26.1-27.1-01, 26.1-27.1-02, 26.1-27.1-04, 26.1-27.1-06 and 
26.1-27.1-07 of the North Dakota Century Code, relating to pharmacy benefits 
managers; to provide a penalty; and to declare an emergency. 

 
2:32 p.m. Chairman Warrey opened the meeting. 
 
Members Present: Chairman Warrey, Vice Chairman Ostlie, Vice Chairman Johnson, 
Representatives Bahl, Brown, Finley-DeVille, Grindberg, Kasper, Koppelman, D. Ruby, 
Schatz, Schauer, Vollmer 
 
Member Absent: Representative Christy 
 
Discussion Topics: 

• Employee Retirement Income Security Act of 1974 (ERISA) plans 
• Exemption for self-funded plans 
• Pharmacy Services Administration Organization (PSAO)  
• Joint powers agreement 

 
2:33 p.m. Representative Jim Kasper, District 46, Fargo, ND, introduced, testified and 
submitted testimony #37157. 
 
2:43 p.m. Robert T. Smith, Partner, Katten Muchin Rosenman LLP, testified in favor and 
submitted testimony #37006. 
 
3:09 p.m. Mike Schwab, Executive Vice President, ND Pharmacists Association, testified in 
favor and submitted testimony #37138. 
 
3:18 p.m. Arik Spencer, President & CEO, Greater North Dakota Chamber (GNDA), 
testified in opposition and submitted testimony #37038. 
 
3:21 p.m. Michael Power, Assistant Vice President, State Affairs, Pharmaceutical Care 
Management Association (PCMA), testified in opposition and submitted testimony #37129 
 
3:31 p.m. Alex Kelsch, Lobbyist, America's Health Insurance Plans (AHIP), testified in 
opposition and submitted testimony #37134, #37205. 
 
3:44 p.m. Marcus P. Caruso, Government Affairs Principal, Prime Therapeutics, testified in 
opposition and submitted testimony #37111. 
 
3:48 p.m. Rick Clayburgh, President & CEO, ND Bankers Association, ND Banks Benefit 
Trust, testified as neutral. 
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3:50 p.m. Mark Hardy, Executive Director, ND Board of Pharmacy, testified as neutral and 
submitted testimony #37092. 
 
3:54 p.m. John R. Arnold, Deputy Commissioner, ND Insurance Department, testified as 
neutral and submitted testimony #37127. 

 
Additional written testimony:  
Amy Werremeyer, President, ND Pharmacists Association, submitted testimony in favor 
#36568. 
Kathleen Nelson, Casselton Drug Pharmacy, submitted testimony in favor #37095. 
William Kalanek, Lobbyist, Pharmaceutical Care Management Association, submitted 
testimony in opposition #37131. 

 
4:16 p.m. Chairman Warrey closed the meeting. 
 
Diane Lillis, Committee Clerk 
 
 



I am writing to urge you to vote in favor of HB 1584! 
 
Pharmacy Benefit Managers (PBMs) need to be held accountable! It is imperative 
that HB 1584 is supported in order to do so! The ND Legislature has supported and 
passed some good PBM laws in recent years. It is time for meaningful enforcement of 
those laws. The ND Insurance Commissioner’s office is the most appropriate place for 
enforcement of PBM laws. The Board of Pharmacy, ND Department of Health and 
Human Services could help the Insurance Commissioner’s office through joint exercise 
of common powers agreements. 
 
It is time that there is enactment of penalties if our valuable ND laws are not being 
followed! HB 1584 will do this, which will help to promote PBM compliance—much 
needed change for our North Dakotans who currently pay the price of PBMs’ 
irresponsible and profiteering conduct. 
 
 
Please do not hesitate to contact me should you have any questions or wish to further 
discuss. 
 
Thank you, 
Amy Werremeyer, PharmD, BCPP  
 2169 Victoria Rose Dr .S
Fargo, ND 58104

#36568
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Testimony of Robert T. Smith, 
Partner, Katten Muchin Rosenman LLP, and 

Former Special Assistant Attorney General of North Dakota, 

Before the Committee on Industry, Business and Labor,  
North Dakota House of Representatives: 

The State’s Authority to Regulate  
Pharmacy Benefit Managers in the 

Wake of Rutledge and Wehbi 

February 11, 2025 
 

Chairman Warrey, thank you for providing me with an opportunity to testify 

before the House Committee on Industry, Business and Labor about the State’s 

authority to regulate pharmacy benefit managers following the U.S. Supreme Court’s 

decision in Rutledge v. PCMA, 592 U.S. 80 (2020), and the U.S. Court of Appeals for 

the Eighth Circuit’s more recent decision in PCMA v. Wehbi, 18 F.4th 956 (8th Cir. 

2021). As you know, Rutledge and Wehbi held that States may regulate PBMs even 

when those PBMs are serving plans subject to regulation by the federal Employee 

Retirement Income Security Act of 1974 (ERISA). 

I am a partner at Katten Muchin Rosenman LLP in Washington, D.C., and a 

former special assistant attorney general for North Dakota, but I am appearing here 

solely in my individual capacity. Nothing I say here should be attributed to Katten or 

the Attorney General’s Office. I also want to be clear that no one is compensating me 

for my time testifying here today. Nor did anyone compensate me for my time 

preparing to testify. I am here today at the invitation of the Chairman. 

I have been involved in every major challenge to State PBM legislation for over 

a decade, including PCMA’s challenges in Gerhart (852 F.3d 722 (8th Cir. 2017)), 

#37006
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Rutledge, Wehbi, and Mulready (78 F.4th 1183 (10th Cir. 2023), pet. for cert. filed, No. 

23-1213 (U.S. filed May 15, 2024)). In some of those cases, I authored briefs on behalf 

of amici curiae defending the States’ authority to regulate PBMs from challenges 

under ERISA and Medicare Part D. And in Wehbi, I led this State’s successful defense 

of two North Dakota laws that regulate PBMs from challenges under ERISA. In that 

capacity, I twice argued in the Eighth Circuit, served as the principal author of the 

State’s briefing at all levels of the federal judiciary, and successfully petitioned the 

Supreme Court to intervene when the Eighth Circuit reached the wrong result on the 

first go-round, and then helped the Eighth Circuit reach the right result on remand.  

The results of these efforts—by many dedicated men and women in State AG 

offices across the country—is clear: The States possess robust authority to regulate 

PBMs even when those PBMs are serving plans subject to regulation under ERISA. 

You don’t have to just take my word for it. The Supreme Court established as much 

in Rutledge, the Eighth Circuit extended those principles in Wehbi, and Texas 

Attorney General Ken Paxton recognized as much in a recent opinion letter about 

Texas’s own efforts to rein in PBM abuses. See Tex. Att’y Gen. Op. No. KP-0480 (Feb. 

5, 2025), https://www.texasattorneygeneral.gov/sites/default/files/opinionfiles/ 

opinion/2025/kp-0480.pdf. 

As I understand it, the Committee is currently contemplating legislation that 

would shift enforcement authority to the Commissioner of Insurance and make 

certain technical amendments to the definitions for a “covered entity” and a 

“pharmacy benefits manager.”  
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I’ve divided my testimony into four parts: First, I will provide a brief overview 

of PBMs and State efforts to regulate those entities. Second, I discuss ERISA and the 

State’s authority to regulate PBMs even when those PBMs are serving ERISA plans. 

Third, I will note how other States are handling enforcement authority and why it 

makes sense to charge the Insurance Commissioner and the Attorney General with 

authority to regulate PBMs. Finally, I explain why the Legislative Assembly should 

make certain technical amendments to the definitions for “covered entity” and 

“pharmacy benefits manager” contained in the North Dakota Century Code. 

1. State Enforcement of PBM Laws 

PBMs are powerful intermediaries who sit between patients and health plans. 

PBMs enter contracts with benefit plans and insurers to provide beneficiaries with 

access to prescription drugs. PBMs deliver this access by contracting separately with 

pharmacies to create networks where beneficiaries can fill their prescriptions. To be 

clear, PBMs are not health benefit plans. Rather, PBMs sell health benefit plans 

access to the pharmacy networks that PBMs create. 

For many years, PBMs operated with impunity across the country, shielded by 

the false claim that any attempt by State governments to regulate their actions would 

yield to preemption by ERISA. PBMs originally were created to facilitate coverage 

determinations and quickly adjudicate prescription-drug claims at the pharmacy 

counter. Over time, PBMs developed an outsized role as the key financial middlemen 

in the prescription drug supply chain, establishing the prices that pharmacies would 

be paid, demanding kickbacks or rebates from drug manufacturers in exchange for 
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favorable formulary placement, and building pharmacy networks that determined 

which pharmacies could even participate in the marketplace. 

Through consolidation and aggressive business practices, three PBMs now 

control over 80% of prescription drug reimbursements in the United States. These 

three companies have vertically integrated operations that include retail, mail order, 

and specialty pharmacies in direct competition with the pharmacies for which they 

establish reimbursement rates. PBMs have aggressively steered high-dollar 

medications to mail-order specialty pharmacies they themselves own, which has put 

their own interests above the plans and patients that PBMs purport to serve. 

As PBMs have consolidated their grip over the prescription drug marketplace, 

their anticompetitive business practices have caused more than 7,000 pharmacies to 

close their doors just since 2019, according to data from a study at the University of 

Pittsburgh.1 At the same time, prescription drug costs have skyrocketed even after 

adjusting for inflation.2  

Seeking to take action to correct this trend of increasing prescription drug costs 

and decreased access to community pharmacies, nearly every State has now enacted 

legislation that regulates PBMs. These laws include requirements that PBMs apply 

for and maintain a license, regulating the process and amount of PBM-pharmacy 

reimbursements, the composition and quality of the pharmacy networks that PBMs 

 
1 https://apnews.com/article/pharmacy-closure-drugstore-cvs-walgreens-rite-aid-
91967f18c0c059415b98fcf67ad0f84e 
2 https://www.healthsystemtracker.org/chart-collection/recent-forecasted-trends-prescription-drug-
spending/#Nominal%20and%20inflation-
adjusted%20per%20capita%20spending%20on%20retail%20prescription%20drugs,%201960-2021 
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create to sell access to insurers and benefit plans, and conflict of interests and 

predatory practices that PBMs impose on pharmacies. 

2. ERISA and State Laws Regulating PBMs 

For many years, there was substantial uncertainty about whether States could 

regulate third-party service providers, like PBMs, when they were serving plans 

subject to regulation by ERISA. A federal statute, ERISA regulates private employer- 

and union-sponsored welfare benefit plans, including prescription drug plans. In one 

early case, the U.S. Court of Appeals for the Fifth Circuit, which includes Texas, 

Louisiana, and Mississippi, held that ERISA preempts State insurance laws because 

they might have a tangential effect on ERISA plans. See Texas Pharm. Ass’n v. 

Prudential Ins. Co., 105 F.3d 1035 (5th Cir. 1997). As a result, many States decided 

to regulate PBMs only when they were serving non-ERISA plans. 

The Supreme Court’s decision in Rutledge v. PCMA, 592 U.S. 80 (2020), 

rejected the logic that underpins those earlier decisions. In Rutledge, the Supreme 

Court considered a challenge to an Arkansas law that regulates PBMs. Act 900, as 

Arkansas’s law is known, regulates the amounts PBMs reimburse pharmacies for 

generic drugs; requires PBMs to provide a reasonable administrative appeal 

procedure, and to update and disclose their reimbursement lists to pharmacies; and 

allows pharmacies to decline to dispense drugs to beneficiaries when a PBM intends 

to reimburse the pharmacy less than the pharmacy’s cost to acquire the drug. Ark. 

Code Ann. § 17-92-507. PCMA, a trade association representing the eleven largest 
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PBMs, claimed that ERISA preempts Act 900. A unanimous Supreme Court 

disagreed.  

According to the Supreme Court, ERISA preempts State laws that have a 

“connection with” or “reference to” ERISA plans. Rutledge, 592 U.S. at 86. A State 

law has a “connection with” ERISA plans when it “governs a central matter of plan 

administration or interferes with national uniform plan administration.” Id. at 87. A 

State law has a “reference to” ERISA plans if and only if it “acts immediately and 

exclusively upon ERISA plans” or “the existence of ERISA plans is essential to the 

law’s operation.” Id. at 88. 

The Supreme Court held that Act 900 did not have a forbidden “connection 

with” ERISA plans. Id. at 87-88. In so holding, the Court emphasized that “not every 

state law that affects an ERISA plan or causes some disuniformity in plan 

administration has an impermissible connection with an ERISA plan.” Id. at 87. 

Rather, ERISA is “primarily concerned with preempting [State] laws that require 

providers to structure benefit plans in particular ways, such as by requiring payment 

of specific benefits or by binding plan administrators to specific rules for determining 

beneficiary status.” Id. at 86-87. Thus, the Supreme Court has deemed preempted 

State laws that dictate eligibility or benefits contrary to the terms of an ERISA plan. 

Egelhoff v. Egelhoff, 532 U.S. 141, 147-48 (2001) (eligibility); Shaw v. Delta Air Lines, 

Inc., 463 U.S. 85, 97 (1983) (benefits); accord Rutledge, 592 U.S. at 87. Act 900 does 

none of these things. The Court explained that the main part of Arkansas’s law was 

a form of “cost regulation,” which does not force ERISA plans “to adopt any particular 
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scheme of substantive coverage.” Id. at 88. Similarly, the Court held the law’s 

“enforcement mechanisms”—the appeal, update, and decline-to-dispense 

provisions—simply regulate the relationship between PBMs and third parties that 

sell access to the “medical benefit[s]” that plans ultimately provide to their 

beneficiaries. Id. at 89-90. The Court emphasized that State law has traditionally 

governed the relationship between plans and third parties who happen to sell goods 

and services to ERISA plans. See id. 

The Court also held that Act 900 did not make a prohibited “reference to” 

ERISA plans. Id. at 88-89. “Act 900 does not act immediately and exclusively upon 

ERISA plans because it applies to PBMs whether or not they manage an ERISA 

plan.” Id. at 88. And “ERISA plans are likewise not essential to Act 900’s operation,” 

because “Act 900 regulates PBMs whether or not the plans they service fall within 

ERISA’s coverage.” Id. at 89. 

To summarize, Rutledge clarifies that States may regulate PBMs even when 

PMBs are serving ERISA plans, and ERISA preemption is concerned primarily with 

State laws only when they “requir[e] payment of specific benefits” or “bind[] plan 

administrators to specific rules for determining beneficiary status.’” Id. at 87. Typical 

State laws regulating PBMs do neither of these things. 

In PCMA v. Wehbi, the Eighth Circuit extended the reasoning of Rutledge to 

apply to two North Dakota laws that regulated the accreditation standards that 

PBMs impose upon pharmacies, a PBM’s ability to refer patients to PBM-affiliated 

pharmacies, and other aspects of how PBMs design the pharmacy networks to which 
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they charge health plans for access. 18 F.4th 956 (8th Cir. 2021). In that case, PCMA 

argued the laws impermissibly regulated “benefit design” by limiting the range of 

choices plans can make in their interactions with PBMs and pharmacies. PCMA 

Replacement Br. 22-27, 31, PCMA v. Wehbi, No. 18-2926 (8th Cir. May 11, 2021), 

2021 WL 2022000. But the Eighth Circuit held that ERISA does not preempt these 

PBM-network provisions, emphasizing that they “do not ‘requir[e] payment of specific 

benefits’ or ‘bind[] plan administrators to specific rules for determining beneficiary 

status.’” Wehbi, 18 F.4th at 968 (quoting Rutledge, 592 U.S. at 87).3 

3. The Appropriate Entity to Enforce State PBM Laws 

As a general matter, most States have charged their insurance commissioner 

or attorney general (or both) with authority to regulate PBMs. For example, Texas, 

Arkansas, Louisiana, and Tennessee have all regulated PBMs within their insurance 

codes and given far-reaching authority to their insurance commissioners. See, e.g., 

Tex. Ins. Code §§ 1369.551–.555, §§ 1369.601–.610; Ark. Code § 23-92-505; La. Rev. 

Stat. § 22:1657; Okla. Stat. §§ 36-6958 – 36-6968; Tenn. Code Ann. § 56-7-3113. 

North Dakota is somewhat unique in giving six different agencies or executive 

officials a role in regulating PBMs: the Attorney General, the Board of Pharmacy, the 

Department of Health and Human Services, the Insurance Commissioner, the Public 

Employees Retirement Board, and the State’s Attorneys.  

 
3 To be clear, even where ERISA preempts a State law, that law is preempted “only insofar as [it] 
relate[s] to plans covered by ERISA.” Shaw, 463 U.S. at 97 n.17. That means that ERISA does not 
preempt State laws as applied to non-ERISA plans, including government-sponsored plans. 
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In my opinion, the State might benefit from consolidating most of its 

enforcement powers with the Insurance Commissioner and the Attorney General. A 

few thoughts inform this opinion.  

Although PBMs are not risk-bearing entities, the three largest PBMs are 

vertically integrated with large health insurance companies that do bear risk and are 

subject to traditional regulation by the insurance commissioner. When viewed in the 

appropriate context, PBMs are simply an extension of how many health insurers 

ultimately administer fully insured pharmacy benefits. And even when a PBM is 

acting as a third-party administrator on behalf of a self-insured plan, a PBM is 

providing the same services that it provides to fully insured plans. The insurance 

commissioner is best positioned to understand and regulate the plan- and beneficiary-

facing sides of a PBM’s business.  

In addition, ERISA provides the States with more authority to regulate PBMs 

when the State is regulating insurance. Under ERISA’s insurance savings clause, 

even when a State law makes an impermissible connection with ERISA plans, 

nothing in ERISA shall be “construed to exempt or relieve any person from any law 

of any State which regulates insurance.” 29 U.S.C. § 1144(b)(2)(A). At the same time, 

under the so-called deemer clause, an ERISA plan “shall not be deemed to be an 

insurance company” subject to “any law of any State purporting to regulate insurance 

companies.” Id. § 1144(b)(2)(A). According to the United States government, the net 

effect of these two provisions is to allow States to regulate PBMs under their 

insurance codes even when those PBMs are applying services to ERISA plans, but a 
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State cannot regulate ERISA plans directly. See Br. of United States as Amicus 

Curiae 17-20, PCMA v. Mulready, No. 22-6074 (10th Cir.) (filed Apr. 10, 2023), 

available at 2023 WL 2990378.  

According to the Supreme Court, a State law need only be directed towards the 

insurance industry and affect the risk-pooling arrangement between an insurer and 

its insured to qualify under the savings clause. Miller v. Ky. Ass’n of Health Plans, 

Inc., 538 U.S. 329, 334, 338 (2003). As a result, regulating PBMs under the insurance 

code does two things: It matches the reality that PBMs are often integrated with 

insurers and regulations of PBMs often affects the risk pooling arrangements of the 

insurance that is offered, and it further insulates State laws from claims of ERISA 

preemption. 

All that said, there are still benefits to providing the Attorney General with 

some authority over PBMs. Among other things, PBMs enter business transactions 

with pharmacies, pharmaceutical manufacturers, other businesses, and 

governments. As a result, there also is a role for the Attorney General in ensuring 

that PBMs do not engage in abusive business practices with these entities. 

4. The Need for Technical Amendments 

As I understand it, the proposed legislation before this Committee would make 

technical amendments to the definitions for “covered entity” and “pharmacy benefit 

manager.” Among other things, the Committee has proposed striking exemptions 

from these definitions for self-funded plans subject to regulation under ERISA. The 

Committee is right to pursue these changes. 
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Unfortunately and somewhat counter-intuitively, the Eighth Circuit has twice 

held that where a State law includes an express exemption for self-funded plans, 

ERISA will preempt that State law in all of its applications—even as applied to fully 

insured ERISA plans—because such a provision bears an express reference to ERISA. 

See Prudential Ins. Co. of Am. v. Nat’l Park Med. Ctr., Inc., 154 F.3d 812, 822-26 (8th 

Cir. 1998); see also PCMA v. Gerhart, 852 F.3d 722, 728-29 (8th Cir. 2017), abrogated 

on other grounds by Rutledge v. PCMA, 592 U.S. 80 (2020). Although the Supreme 

Court has since rejected other aspects of the Eighth Circuit’s ERISA jurisprudence, 

it has not reviewed the Eighth Circuit’s express-reference holding in Prudential or 

Gerhart.  

As a result, there is a substantial risk that the Eighth Circuit would strike 

down North Dakota’s PBM laws in their entirety as applied to ERISA plans if North 

Dakota continues to exempt self-funded plans subject to regulation under ERISA. It 

is therefore critical that the legislature remove the express reference to self-funded 

ERISA plans from the North Dakota Century Code. 

That said, I understand that the Insurance Commissioner has expressed some 

uneasiness about regulating self-funded ERISA plans directly to the extent that they 

are self-administering their own pharmacy benefits. Some of this uneasiness may be 

traced back to an early view of the scope of ERISA preemption—a view that the 

Supreme Court has since refuted.  

Nevertheless, there is an easy solution for this concern. The Committee can 

modify the definition of “pharmacy benefit manager” to clarify that it applies only to 
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persons or entities that perform pharmacy benefit management, as a third party, 

under a contract or other financial arrangement with a covered entity. Doing so would 

address the Commissioner’s apparent concern about regulating self-funded plans 

that administer their own pharmacy benefits while avoiding the Eighth Circuit’s line 

of decisions that prohibits States from including an express exemption for self-funded 

ERISA plans. 

In addition, changing the definition as proposed could further insulate North 

Dakota’s laws from legal challenge. Although the Eighth Circuit has held that the 

regulation of a PBM is effectively the regulation of an ERISA plan when a PBM is 

serving an ERISA plan, see Wehbi, 18 F.4th at 966-67, the Supreme Court has not 

blessed this approach—and there are reasons to believe the Supreme Court might 

decline to do so. In Rutledge, for example, the Supreme Court explained that State 

law governs a plan’s relationship with third-party service providers, and PBMs 

should not be viewed as an exception to this rule. 592 U.S. at 90-91. Similarly, in 

Metropolitan Life Insurance Co. v. Massachusetts, the Supreme Court clarified that 

that “laws that regulate only the insurer, or the way in which it may sell insurance, 

do not ‘relate to’ benefit plans” under ERISA and are therefore not preempted by that 

law. 471 U.S. 724, 741 (1985). Because an insurer is a third party that sells a service 

to ERISA plans, it is possible to view this language to extend to laws that regulate 

only PBMs. Moreover, the Trump Administration previously supported this 

distinction in Rutledge, explaining that Arkansas’s law did not trigger concerns under 

ERISA because it “regulates PBM administration, not ERISA plan administration.” 
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Br. of United States as Amicus Curiae 15, Rutledge v. PCMA, No. 18-540 (U.S. Dec. 

4, 2019), available at 2019 WL 6609430. 

As a result, the Committee might consider changing the definition of 

“pharmacy benefit manager” to read:  

“Pharmacy benefit manager” means a person who performs pharmacy 
benefits management, as a third party, under a contract or other 
financial arrangement with a covered entity. The term does not include 
a health benefit plan that manages its own pharmacy benefits. 

* * * * * 

In the wake of Rutledge, there is growing consensus that States should exercise 

their authority to regulate PBMs—regardless of the type of plan that the PBM is 

serving. Even before the Supreme Court decided Rutledge, the federal government, 

forty-six States, and the District of Columbia filed briefs with the Supreme Court 

arguing that States have robust authority to regulate PBMs.  

As a result, there has been a recent surge of State-level regulation of PBMs, 

and the push for such regulation has straddled the political divide. Red States and 

Blue States—from Arkansas to California, and everywhere in between—have enacted 

or are considering legislation to further regulate PBMs. North Dakota should 

continue to lead the charge by making common-sense tweaks to its existing law. 

I am happy to answer any of the Committee’s questions. 

 



1 

 

      GREATER NORTH DAKOTA CHAMBER 
HB 1584 

House Industry Business & Labor Committee 
Chair Jonathan Warrey 

Feb. 11, 2025 
 
Mr. Chairman and members of the Committee, my name is Arik Spencer, President and CEO of 
the Greater North Dakota Chamber. GNDC is North Dakota’s largest statewide business advocacy 
organization, with membership represented by small and large businesses, local chambers, and 
trade and industry associations across the state. We stand in opposition to House Bill 1584. 
 
In our 2024 ND Economics and Employer Survey of our membership, when asked to name one 
thing state government could do to help your business, the top answer was to make healthcare 
more affordable. 
 
HB 1584 seeks to put self-funded health plans organized under the federal Employee Retirement 
Income Security Act (ERISA) law from the definition of “covered entity,” subjecting them to state-
imposed healthcare mandates, which will increase their healthcare costs.  

According to North Dakota health insurers, each biennium, healthcare mandates cost employers 
in the small and large group pool in excess of $800,000,000 in increased premiums. Just last fall, 
the Insurance Commissioner approved small group insurance premium increases between 6.3% 
and 15.3% for the 2025 plan year.  These increases leave employers with hard decisions.  Do they 
continue offering employer-sponsored health insurance or do they provide raises to help 
employees pay for rent and groceries?     

Should the current version of HB 1584 become law, self-funded plans that organize to control 
their costs would likely be subject to all state-level mandates already imposed on employers in 
small and large group plans, drastically increasing their costs. It’s important to note that there 
are eight other bills this session proposing mandates that would either be applied to the private 
sector or require a bill to apply to the private sector in the next session. These costs add up, and 
they don’t go away. 

GNDC strongly urges a DO NOT PASS recommendation, and I will be happy to stand for 
questions. 
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OFFICE OF THE EXECUTIVE DIRECTOR 

MARK J. HARDY, PHARMD | 1838 E INTERSTATE AVE SUITE D • BISMARCK, ND 58503 
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   STATE OF NORTH DAKOTA

  GOVERNOR DOUG BURGUM 

Bill No 1584 -Pharmacy Benefits Managers 

House Industry, Business and Labor Committee- 327C 

2:30 P.M. - Tuesday – February 11th, 2025 

Chairman Warrey, members of the House Industry Business & Labor Committee, for the record 

I am Mark J. Hardy, PharmD, Executive Director of the North Dakota State Board of Pharmacy.  

I appreciate the opportunity to be here to speak to you today about House Bill 1584. 

The Board of Pharmacy members have long been concerned on the practices of Pharmacy 

Benefit Managers [PBM] and many patient care issues created by the market powers of PBMs. 

We continue to hear from patients and pharmacies with concerns of PBM models impacting 

delivery of care. Our office has watched the growing number of states that enacted meaningful 

regulatory approaches on PBMs to enforce laws to address market concerns which PBMs 

influence.  

North Dakota was an early adopter of the certification/licensure of PBMs through the Insurance 

Commissions Office.  Laws and court rulings on PBMs have impacted the provisions listed in the 

original law, which we understand is leading to HB 1584. The state should strongly consider 

strengthening the regulatory mechanism to enforce those provisions over PBMs to protect the 

patients in our state. 

Our office certainly will be happy to be a partner to the Insurance Commissioner’s Office in any 

capacity if these changes are enacted.  I will be happy to answer any questions you may have 

and do appreciate your time.  

#37092



Yes on HB 1584

I am writing in support of this bill.  I own and operate 2 rural pharmacies in North Dakota, and we need to enforce these
rules we have made already for PBMs.  We have some good laws- why not enforce them with penalties?

HB 1584 will help to enforce PBM compliance.  Congress is taking up laws to pass PBM reform nationwide, so this just
makes sense in North Dakota.

Thank you for your consideration.

Kathleen Nelson, RPh., owner
Casselton Drug and Arthur Drug
North Dakota
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February 11, 2025 

 

The Honorable Jonathan Warrey 

ND House Committee on Industry, Business and Labor 

 

Via Online Testimony Submission: https://ndlegis.gov/legend/committee/testimony/public-

testimony/4528/?hearing=12031 
 
RE: HB 1584: A BILL for an Act to create and enact two new sections to chapter 26.1-27.1 of the North 
Dakota Century Code, relating to pharmacy benefits managers; to amend and reenact sections 26.1-27.1-
01, 26.1-27.1-02, 26.1-27.1-04, 26.1-27.1-06 and 26.1-27.1-07 of the North Dakota Century Code, relating 
to pharmacy benefits managers; to provide a penalty; and to declare an emergency: Oppose 

 

Dear Chair Warry and Members of the House Committee on Industry, Business and Labor: 

Thank you for the opportunity to comment on HB 1584. I represent Prime Therapeutics (Prime), a pharmacy 

benefit manager (PBM) owned by 19 not-for-profit Blue Cross and Blue Shield Insurers, subsidiaries, or 

affiliates of those Insurers, including Blue Cross & Blue Shield of North Dakota. HB 1584 seeks remove the 

ERISA exemption Section 26.1-27.1-01 of the North Dakota Century Code. It is for this reason, among others 

that Prime opposes this legislation. 

 

Prime helps people get the medicine they need to feel better and live well by managing pharmacy benefits for 

health plans, employers, and government programs including Medicare and Medicaid. Our company manages 

pharmacy claims for more than 30 million people nationally and offers clinical services for people with 

complex medical conditions. Our business model relies on transparency and advocating for simpler, lowest-net- 

cost pricing for drugs. Importantly, Prime is not focused on driving profit margins. 

 

What is the intent of this bill? 

Based on previous testimony in this committee for a separate bill, it appeared there was some interpretation of 

past court decisions that somehow allows for the removal of an exclusion to self-funded health plans organized 

under the federal Employee Retirement Income Security Act (ERISA). Regardless of interpretation, I don’t 

understand the reasoning behind the removal. This simply strips those protected entities in the state of North 

Dakota from choosing the right benefits for their company/employees. This will drastically increase costs for 

those businesses and their employees. Why? Proponents of the bill will argue that this somehow holds 

Pharmacy Benefit Managers (PBMs) “accountable.” How? Employers send PBMs their benefit book, and we 

implement it. By prohibiting the function of the PBM to implement the benefit, the legislation is prohibiting the 

employer from choosing the benefit design that works for them. This law would require the enforcing entity to 

contact each employer to inform them they can or cannot choose their desired benefit for their business and 

their employees. Prime Therapeutics believes in these protected groups’ rights to choose the right benefit for 

their employees, and these businesses are protected under federal law. 

 

Extraterritoriality Factor 

Extraterritoriality refers to the application of a nation’s law to persons, conduct, or property outside its own 

territory. For arguments sake, let’s say this law passes. Let’s also say I have a business in Illinois (Illinois 

decides to pass this same law) with employees in North Dakota. Under Illinois state law, I must cover 

Mifepristone and Misoprostol. My employees in North Dakota can now go to a pharmacy in North Dakota and 

fill this prescription. The idea here is that extraterritoriality cuts both ways. This is the very reason for the 

ERISA exemption. What happens when every state does the same thing? What trumps what?  

 

26.1-27.1-04. Prohibited Practices 

(3) states “A pharmacy benefits manager shall offer pharmacy contracts that are opt-in contracts with at least 

thirty days to respond to respond and signatures must be obtained from the pharmacy or entities contracting on 
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behalf of pharmacies.” This language does not consider instances where state and/or federal law may require 

immediate amendments to contracts. This may require a signature earlier than 30 days. The same would be true 

for (4) “A pharmacy must be allowed to opt-out of a pharmacy benefits managers contract by providing at least 

a ninety-day notice.”  

 

Section 6: Enforcement 

(3) “This section does not prohibit the commissioner, state board of pharmacy, or department of health and 

human services from collaborating through joint exercise of common powers agreements.” There is no 

definition of “collaboration through joint exercise of common powers agreements” in this legislation. I would 

like to understand from the writers of this legislation what that means. 

 

Thank you again, for allowing me the opportunity to testify today.  

 

 

Respectfully, 

 

Marcus Caruso 

Government Affairs, Prime Therapeutics 

Cell: 612.845.9870 | Email marcus.caruso@primetherapeutics.com 
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HB 1584 NEUTRAL TESTIMONY 
John Arnold, Deputy Commissioner 
House Industry, Business and Labor Committee 
February 11, 2025 

Good afternoon, Chairman Warrey and members of the House IBL committee. 

My name is John Arnold, Deputy Insurance Commissioner, and I’d like to thank you for hearing our 
Department’s neutral testimony for House Bill 1584. 

When considering what action to take in regulating Pharmacy Benefit Managers (PBMs), I urge the 
committee to first consider the goal of the regulation.  Is the regulation intended to protect consumers, or 
is it intended to protect pharmacists?  I am not suggesting that one of these goals is superior to the other, 
but the answer to the question should guide the regulatory discussion. 

If the goal is to protect consumers, namely through the reduction in prescription drug prices, I am 
compelled to inform you that the experience of the handful of states that have been leaders in PBM 
regulation have not seen this goal come to fruition.  This isn’t to say that some form of regulation may be 
successful in attaining that goal, but we haven’t yet seen what that regulation looks like.  So, if the goal is 
to lower prescription drug prices, I would encourage your consideration to resist the urge to act and further 
explore possible avenues to do this. 

If, however, the goal is to protect pharmacists and pharmacies, this type of regulation may be beneficial.  
Some of the states that have been early adopters of PBM regulation have seen pharmacists and 
pharmacies receive increased payment from PBMs.  But again, consumers have not seen the direct 
benefit of this sort of regulation. 

I believe that the answer to the question of what the goal of the regulation is vital because it should then 
inform which entity would be appropriate for implementing the regulation.  The Insurance Department is 
first and foremost a consumer protection agency.  We regulate the insurance industry from the 
perspective of safeguarding promises made to North Dakota’s insurance consumers.  While PBMs 
certainly interact with insurance companies, it is important to remember that they are neither insurance 
companies nor insurance producers.  They currently license as a third-party administrator, however that 
is to allow them to provide insurance companies with administrative services, not to pool and underwrite 
risk. 

If the goal of the regulation is to protect pharmacists, then I would suggest that an entity that is more 
familiar with pharmacists, pharmacies, and the pharmaceutical industry may be the better fit.  Given that, 
it may be appropriate for the legislature to consider whether it may be appropriate to evolve the Board of 
Pharmacy, perhaps to the extent of making it a state agency to alleviate conflicts of interest concerns that 
may arise from that entity regulating to the benefit of the members of the board, into a body that could 
license, regulate, and enforce PBMs. 

As drafted, HB 1584 also includes the regulation of PBMs to include full compliance with chapter 19-02.1, 
the North Dakota Food, Drug, and Cosmetic Act.  The Department of Health and Human Services already 
has enforcement authority for this chapter, including partial PBM regulation found in sections 16.1, 16.2, 
16.3, and 16.5. 
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As drafted, HB 1584 recognizes that these three entities all currently have some touchpoint with PBMs, 
as seen on page 5, lines 6-8.  I respect the effort to utilize existing state resources rather than adding FTEs 
but relying on joint exercise of common powers agreements has two notable flaws.  First, a lack of 
leadership.  As drafted, the Insurance Commissioner is responsible for the implementation of HB 1584, 
however the Commissioner has no authority over the staff of the Department of Health and Human 
Services or the Board of Pharmacy.  The Commissioner cannot address prioritization or work, scheduling, 
or performance issues in those agencies as it relates to duties of this bill.  Second, the experience of other 
states has shown that the volume of work that such regulation requires dedicated staff.  States that have 
passed laws, such as this bill, without dedicated staff have had to add those staff at the subsequent 
legislative session. 

I’ve testified in the past that the necessary resources rely less on the population of the state, and more on 
the population of PBMs, which is roughly even across the country.  While our lower population than many 
states may well correlate with fewer prescriptions being filled, the number of complaints is less important 
than the grouping of the complaints by PBM and by type are likely uniform. 

For example, last weekend I attended a conference and the Insurance Commissioner from Kentucky 
mentioned that in January alone her office received over 3,000 complaints.  Given that North Dakota’s 
population is approximately 17% of Kentucky’s population, we could still anticipate well over 500 
complaints a month.  Having staff sort the complaints is perhaps the only portion of the process that 
depends on population.  One or two individuals may be able to process that volume of incoming 
complaints.    Once sorted, we would envision needing a pharmacist and one or two attorneys to review 
the complaints and interact with PBMs.  Additionally, we would anticipate the need for a company analyst 
and a fraud analyst.  Irrespective of whether the Insurance Department fulfills this regulatory need or 
some other entity, we suggest that effective regulation requires five to seven dedicated staff.  This is not 
an endeavor that can be spread between the existing staff of three separate entities. 

In addition to the broader issues detailed above, there are two other points that need to be considered as 
you look at HB 1584.  First is the oversight of not creating a separate license of PBMs.  Under HB 1584 as 
introduced, PBMs would continue to hold a third-party administer license.  This is problematic because 
of the 250-plus third-party administrators that we license, I cannot tell you how many of them are PBMs.  
The lack of clarity in licensing has caused issues in at least one other state, and I would suggest that we 
learn from that mistake. 

Lastly, there is the Rutledge issue.  I stand before you today not to imply that I have an opinion on the 
authority granted by Rutledge, nor to propose that the threat of a lawsuit should impact your decision as 
legislators, but just to suggest that since the courts seem to still be in the process of determining the full 
impact of the Rutledge ruling it may be prudent to amend the bill to state that the Attorney General is 
responsible for any litigation that may arise from the implementation of HB 1584, or appropriate funding 
with which the entity that is ultimately tasked with this regulatory authority can rely on for Attorney 
General representation. 

Thank you, Chairman Warrey and members of the committee.  I am happy to try to answer any questions 
that you may have. 



House Industry, Business and Labor Committee 
HB 1584 

February 11, 2025 - 2:30 pm 

PCMA Testimony in Opposition to HB 1584 

 
GOOD AFTERNOON CHAIRMAN WARREY, VICE CHAIRMAN JOHNSON AND 
COMMITTEE MEMBERS:  
  
My name is Michael Power and I represent the Pharmaceutical Care Management 
Association also referred to as PCMA.  PCMA is the national trade association for 
pharmacy benefit managers (PBMs), which administer prescription drug plans for more 
than 275 million Americans with health coverage provided by large and small employers, 
health insurers, labor unions, and federal and state-sponsored health programs.  
 
At this time, PCMA appreciates the opportunity to provide comments on HB 1584 and 
respectfully opposes it. This bill changes existing law by making changes to definitions, 
adding to the list of pharmacy benefit manager prohibited practices, and adds 
enforcement and penalties for noncompliance. 

PBMs exist to make drug coverage more affordable by aggregating the buying power of 
millions of enrollees through their plan sponsor/payer clients. PBMs help consumers 
obtain lower prices for prescription drugs through price discounts from retail pharmacies, 
rebates from pharmaceutical manufacturers, and using lower-cost dispensing channels. 
Though employers, health plans and public programs are not required to use PBMs, most 
choose to because PBMs help lower the costs of prescription drug coverage. 

In 2020, the cost of health care spending per North Dakota resident was $13,204, which 
ranks it as the 15th highest in the country1Health care costs are already high in North 
Dakota, and enacting HB 1584 will only exacerbate the problem.   

The proposed legislation will change existing North Dakota law by removing the 
exclusion of self-funded health plans organized under the federal Employee Retirement 
Income Security Act (ERISA) law from the definition of “covered entity.”  The result of 
removing the exclusion of ERISA self-funded health plans would open the door to 
additional government mandates, leading to increased costs for businesses and other 
employer groups in North Dakota that choose to self-fund health benefits for their 
employees.  The legislation could mean that current anti-business laws would now apply 
to the self-funded market and could cost self-funded health plans in the State of North 
Dakota $25 million in excess drug spending in the first year alone and $417 million 
over the next 10 years.  

It should be noted, the U.S. Supreme Court’s 2020 decision in the Rutledge case was 
clear and followed 50 years of federal preemption jurisprudence. States may only regulate 
self-funded health plans organized under federal ERISA law in very narrow 
circumstances. 

 
1 USA Facts. “Health in North Dakota.” 2023. 
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In 2021, the U.S. Court of Appeals for the 8th Circuit ruled via the Wehbi case that certain 
North Dakota anti-PBM laws may be applied to ERISA plans. However, it should be noted 
that a state would not be compelled to regulate said plans.  PCMA believes the Wehbi 
decision was wrongly decided, and may embolden bad public policy, including anti-
business laws. 
 
PCMA also has concerns with the additional language added under the definition of 
“Payment received by the pharmacy benefits manager”.  For example, “pharmacy price 
concessions” was added, however, pharmacies do not pay PBMs pharmacy price 
concessions.  
 
In Section 3, under “Prohibited practices”, we also have concerns with the added 
language dealing with opt-in contracts.  There are times in the renewal process when 
getting a signed contract back from a pharmacy in a timely manner is an issue. This could 
put both patient access and network adequacy at risk. 
 
In Section 6, dealing with “Enforcement”, the new language would allow ‘collaboration’ 
with the state board of pharmacy.  There is a great need to ensure the protection of 
competitive and proprietary financial information. Therefore, we are very concerned 
about data and information being shared with the board of pharmacy. It should be noted 
that the Federal Trade Commission (FTC) has opposed regulatory boards composed of 
market participants in other industries.  There is also a  US Supreme Court case in North 
Carolina State Board of Dental Examiners v. Federal Trade Commission, that looked into 
the question and ruled in favor of the FTC.  The Board of Pharmacy is comprised of active 
market participants whose access to market sensitive data could result in a conflict of 
interest and undermine competition in the prescription drug marketplace. 
 
Finally, in Section 7, dealing with “Administrative penalties” the monetary and civil penalties 
are extremely excessive, and the language pertaining to restitution to individuals is puzzling 
given PBMs do not have direct contracts with individuals/members.  

It is for these reasons we are opposed to HB 1584 and we recommend a “do not pass” 
recommendation. 

Thank you for your time and consideration.  I would be happy to answer any questions. 



 

 

North Dakota HB 1584 to Cost the State $417 Million 
In Increased Prescription Drug Costs

In 2020, health care spending cost $13,204 per North Dakota resident, ranking it the 15th highest-spending state on 
healthcare.1 In that same time, North Dakota spent over $289 million on retail prescription drugs in the commercial 
market.2 Health care costs are already high in North Dakota, and HB 1584 would only contribute to the problem. The 
proposed legislation would change existing North Dakota law by removing the exclusion of self-funded health plans 
organized under the federal Employee Retirement Income Security Act (ERISA) law from the definition of “covered 
entity.” The result of removing the exclusion of ERISA self-funded health plans would open the door to additional 
government mandates, leading to increased costs for businesses and other employer groups in North Dakota that 
choose to self-fund health benefits for employees. The legislation could mean the current anti-business laws would now 
apply to the self-funded market.  

The core mission of pharmacy benefit managers (PBMs) is to reduce prescription drug costs for health plan sponsors so 
that consumers have affordable access to needed prescription drugs. PBMs offer a variety of services to their health 
plan sponsor clients and patients that improve prescription adherence, reduce medication errors and manage drug 
costs. 

Current North Dakota law includes provisions to restrict the use of core PBM tools, including preferred pharmacy 
networks, utilization management tools, and white bagging.  Although some of the provisions are subject to 
interpretation, expanding just the provisions discussed below to self-funded health plans could cost the State of North 
Dakota $23 million in excess drug spending in the first year alone and $417 million over the next 10 years.  

 

Projected 10-Year Increases in Prescription Drug Spending in North Dakota, 2025–2034 (millions) 

 Self-Insured Group Market 

Restrict Pharmacy Networks $196 

Restrict Utilization Management Tools $97 

Restrict White Bagging $125 

Maximum Costs – Three Provisions $417 

 
 

Methodology: The methodology used to create these cost projections for adopting AWP and utilization management tools was that used by Visante in the 
January 2023 paper “Increased Costs Associated With Proposed State Legislation Impacting PBM Tools.” The methodology used to create the white bagging cost 
projections is described in “Appendix: White Bagging Dispensing.”  
 
 

 
 
 
 

 
1 USA Facts. “Health in North Dakota.” 2023. 
2 PCMA acquired IQVIA data. The statements, findings, conclusions, views, and opinions contained and expressed in this report are based in part on 
data obtained under license from the following IQVIA Institute information service: IQVIA PayerTrak data for PCMA, 2022, IQVIA Inc. All Rights 
Reserved. 
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Bill Provisions Descriptions 

Expanded restrictions could limit the use of preferred pharmacy networks, specialty pharmacies, and mail-order 
pharmacies. 

• PBMs require pharmacies to compete on service, price, convenience, and quality to be included in preferred 
networks. Pharmacies that agree to participate in such arrangements are designated as ‘preferred’ and 
become members of a preferred pharmacy network. These types of networks have gained traction among 
plan sponsors and deliver tangible savings for patients. 

• Nearly 80% of employers believe that mail-order specialty pharmacies are the lowest-cost site of service 
compared with retail community pharmacies and other options.3 The bill guts the ability for health plans and 
PBMs to create preferred pharmacy networks for plans by mandating an “any willing provider”(AWP) 
requirement. According to the Federal Trade Commission4 and academic analysis,5,6,7 this type of mandate 
leads to less competition and higher prices for consumers. 

• When applied to specialty pharmacies, the consequences of AWP legislation are even greater. Because 
specialty drugs are dispensed in such low volumes and target rare conditions, it is infeasible for most retail 
drugstores to stock these medications and provide the specialized services patients require. States do not 
legally differentiate specialty pharmacies from traditional pharmacies. These payer-aligned specialty 
pharmacies must meet payers’ terms and conditions to be included in preferred pharmacy networks. Of the 
roughly 64,000 pharmacies in the U.S., only about 400—less than 1%—are accredited as specialty pharmacies 
by the independent Utilization Review Accreditation Commission.8 

 

Expanded restrictions could limit PBM utilization management tools. 

• Utilization management tools like prior authorization and step therapy are widely used by PBM clients to help 
ensure appropriate and cost-effective use of high-cost drugs. Studies have demonstrated that prior 
authorization can generate savings of up to 50% for targeted drugs or drug categories.9 Step therapy has 
demonstrated savings of more than 10% in targeted categories. These tools are becoming increasingly 
important in managing the rapidly growing use of high-cost specialty pharmaceuticals. Restricting the use of 
these tools would raise drug benefit costs for both patients and plan sponsors. 

 

Expanded restrictions could expand the ban on white bagging. 

• Under a white bagging model, a specialty pharmacy ships the drug for a given patient directly to the health care 
provider rather than the provider buying the drug and billing the insurer. The cost of these drugs through 
specialty pharmacies is lower than through the traditional “buy-and-bill” model. 

• Legislation that would bar health insurers from implementing white bagging will seriously undermine the ability 
of health plans and PBMs to manage their medical specialty pharmacy expenditures, and as a result, drug 
spending in North Dakota would soar. The use of white bagging has real benefits for patients, providers, and 
health plan sponsors.  

 

 
3 PBMI. “Trends in Specialty Drug Benefits”. 2018. 
4 FTC letter to CMS. “Contract year 2015 policy and technical changes to the Medicare advantage and the Medicare prescription drug benefit 
programs.” Mar. 7, 2014. 
5 Klick, Jonathan and Wright, Joshua D., "The Effect of Any Willing Provider and Freedom of Choice Laws on Prescription Drug Expenditures." Am. L. & 
Econ. Rev. 192 (2015). 
6 Atlantic Economic Journal. Durrance, C., “The impact of pharmacy-specific any-willing-provider legislation on prescription drug expenditures.” 2009. 
7 DHS. Reforming America’s Healthcare System Through Choice and Competition. 2018.  
8 URAC. “2022 Specialty Pharmacy Performance Measurement.” 2023. 
9 Prime Therapeutics. “Specialty Utilization Management Proves Effective: Ampyra Prior Authorization Improves Safety and Saves Money.” 2011.  
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North Dakota HB 1584 ONLY leads to 
Increased Prescription Drug Costs 

 
Health care costs are already high in North Dakota, and HB 1584 would only 
contribute to the problem and increase costs. 

 
• The proposed legislation would change existing law by removing the 

exclusion of self-funded health plans organized under the federal Employee 
Retirement Income Security Act (ERISA) law from the definition of “covered 
entity.”  

• The result of removing the exclusion of ERISA self-funded health plans would 

open the door to additional government mandates. 
• This would lead to increased costs for businesses and other employer groups in 

North Dakota that choose to self-fund health benefits for employees.  
• The legislation could mean the current anti-business laws would now apply to 

the self-funded market.  
• While some of the provisions are subject to interpretation, it is estimated 

this could cost self-funded health plans $23 million in excess drug 
spending in the first year alone and $417 million over the next 10 years.  
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House Bill 1584 
North Dakota House Committee on Industry, Business, and Labor 

February 11, 2025 
AHIP Testimony 

Thank you for the opportunity to speak before you today. My name is Alex Kelsch, and I am 
testifying on behalf of America's Health Insurance Plans (AHIP). 1 

AHIP appreciates the opportunity to comment on HB 1584. AHIP is opposed to this bill because 
we are concerned several provisions in HB 1584, due to the definitional change of "covered 
entity," are preempted by ERISA. 

AHIP has provided a legal analysis by the Groom Law Group to the committee supporting this 
position, which includes a discussion of the ERISA and jurisprudence landscape, a description 
of the specific provisions included in HB 1584 of concern, and the basis for federal preemption. 

AHIP strongly opposes any attempt to regulate ERISA self-funded plans beyond the 
limits allowed under federal preemption law and jurisprudence. Should the proposed 
policies be enacted, this bill could jeopardize the cost-saving, uniform standards North Dakota's 
self-insured ERISA employers rely upon to provide affordable health insurance coverage to their 
employees. 

The Employee Retirement Income Security Act of 197 4 (ERISA) was enacted to incentivize 
employers to offer robust coverage to employees across the country, which is the leading 
source of affordable, comprehensive, and high-quality health coverage in the U.S. 

A key feature of ERISA is that it established uniform standards that apply to all employees and 
their beneficiaries - including those residing in different states. These uniform standards enable 
health plans and employers to provide affordable, consistent and equitable coverage to all of 
their employees and their dependents. 

Today, more than half of Americans receive their health insurance through employer coverage 
that is governed by ERISA, which affords employers consistency and uniformity of health plan 
administration. This encourages health care coverage that improves the health and financial 
stability of employees and their families. In North Dakota, nearly 500,000 residents (65% of the 
state's population) are covered by employer insurance. Of those North Dakota employers that 
provide coverage to their employees, 57% of those employers offer self-insured ERISA plans to 
roughly 282,000 North Dakotans.2 

AHIP supports a single, cost-saving national standard of regulation for employer­
provided health care coverage - one that gives employers the option to assume financial risk 
and allows employers to choose specifically tailored and uniform benefits for their employees 

1 AHIP is the national association whose members provide health care coverage, services, and solutions to hundreds of millions of Americans every 
day. We are committed to market-based solutions and public-private partnerships that make health care better and coverage more affordable and 
accessible for everyone. Visit www.ahip.org to learn how working together, we are Guiding Greater Health. 
2 https://www.ahip.org/documents/2023-AHIP _StateDataBook-ND.pdf 



regardless of where they live. This ensures more affordable coverage that is easier to 
administer and understand. 

The alternative, a 50-state patchwork of complicated and inconsistent mandates for employer 
provided coverage, would cause confusion, and make coverage more expensive for North 
Dakota employers and employees. Concerns with the imposition of varied state-by-state 
mandates include that they would lead to consequences such as: 

o Increased costs for North Dakota employers; 
o Increased costs for employees, families and consumers; 
o A more complicated health insurance system; 
o More red tape and bureaucracy in the health care system; 
o lnequal access to care as employees in different states would have different "tiers" of 

health insurance coverage. 

Thank you for your consideration of our concerns. To protect North Dakota employers from 
increased health care costs, AHIP urges you to not to pass HB 1584. 
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House Industry, Business and Labor Committee 

HB 1584 - 2/11/25 - 2:30pm 
Rep. Jonathan Warrey - Chairman 

Chairman Warrey and members of the House Industry, Business and Labor committee, my 

name is Mike Schwab, Executive Vice President of the North Dakota Pharmacist s Association. We are 

here today in support of HB 1584. 

HB 1584 looks to address a legal concern, changes to the marketplace and how can North 

Dakota create a better process for enforcing existing PBM laws. As discussed previously, it is not just 

our opinion that we should change the existing PBM law in front of us. In the very first definition 

(covered entity), explicitly exempting self-funded ERISA plans in the law, could preempt the entire law. 

I have summarized the two 8th Circuit cases below that deal with a state law when it exempts ERISA 

self-funded plans by reference in the law. 

1ST case - Prudential Ins. Co. of Am. v Nat'I Park Med. Ctr., Inc. 154 F.3d 812, 822-26 (8th Cir. 1998) 

The court concluded, first, that if a state law contains a " reference to" ERISA plans by singling 

out such plans for special treatment, such as, an exemption from the law, there is an established 

" reference to" and therefore preempted under federal law (the law in its entirety). 

2nd Case - PCMA (PBMs) v. Gerhart (Iowa) 852 f.3d at 729 (8th Cir. 2017) 

The same logic from 1998 was used in this PBM case. Iowa passed some PBM laws and in the 

laws, they exempted self-funded ERISA plans from the law. Because Iowa had a " reference to" ERISA 

plans in their law, even though it was to exempt them from the law, the State of Iowa lost to the 

PBMs. The laws were preempted under ERISA because they had a " reference to" ERISA by explicitly 

exempting self-funded ERISA plans in their law. Crazy I know and I do not agree with the 8th Ci rcuit, 

but that has been their position twice. The US Supreme Court has never addressed the 8th Circuit 

position related to directly exempting ERISA plans causes federal preemption. The 8th Circuit's 
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standard for an express reference to ERISA therefore remains good law. This is why it is important to 

remove language that directly exempts ERISA plans. 

Opinion letter by Attorney General Paxton (TX) concluding that ERISA does not preempt two 

recent Texas laws that regulate PBMs: (February 5, 2025) 

https://www.texasattorneygeneral.gov/opinions/ken-paxton/kp-

0480?utm content=&utm medium=email&utm name=&utm source=govdelivery&utm term= 

The opinion is helpful in a number of ways: First, I think it is a well-reasoned analysis of why 

ERISA does not preempt the PBM laws at issue in Texas. Second, you will notice in his opinion, Paxton 

sights PBM laws in Texas where there is no reference to ERISA in the PBM laws. Therefore, the laws 

are not preempted and last, it comes from AG Paxton, a conservative heavy weight. 

On page 2 - Lines 5-6 

Language is added to include rebate aggregators. What is a rebate aggregator? A rebate 

aggregator is often owned by the PBM or affiliated with the PBM. Two of the three main rebate 

aggregators are located outside the United States with one being Ireland and the other in Switzerland. 

We feel most of the rebate model has shifted in favor of rebate aggregators. If we are asking for 

information on rebates, it is important to note the rebate aggregators that the Big 3 now own. 

Plan Sponsor ALERT: Beware of Rebate Aggregators 

FTC Expands PBM Investigation to PBM-Owned Rebate Aggregators/GPOs 

Language is also added to verify how much of the rebate dollars were retained by the PBM. 

Page 2 - Lines 21-22 

Since this law was enacted, we have seen a lot of market changes, especially around fees 

pharmacies pay to PB Ms. From 2010 to 2020, PBM fees charged to pharmacies increased 91,000%! 

That is not a typo. We would like to see price concessions that are paid to the PBM also be reported. 

1641 Capitol Way I Bismarck ND 58501-2195 I Ph: 701-258-4968 I Fax: 701-258-9312 I www.nodakpharmacy.net 
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According to the fiscal year 2022 budget justification (p.242) estimate sent to Congress by 

CMS, pharmacy DIR fees increased by 91,500 percent between 2010 and 2019. For context, a $4 

gallon of milk increased by that much would cost $3,660. (NCPA). 

Page 3 - Lines 5 thru 11 

We would agree with changing the definition of pharmacy benefits manager as suggested to 

reflect the concerns raised by self-funded pools/trust. By making this change, we can avoid or lessen 

concerns around the entire law being preempted by ERISA and provide clarity for self-funded ERISA 

plans. 

Page 3 - Lines 25-26 

Twenty years ago, when this law was passed, the "substitution of one prescription drug for 

another" was really the only other PBM related law under 19-02.1, Since the passage of that law, the 

ND Legislative Assembly has passed a number of other PBM reforms and they are placed under 19-

02.1. HB 1584 would help bring the rest of the PBM laws in 19-02.1 under enforcement of the 

Insurance Commissioner. 

Page 4- Lines 3-7 

HB 1584 adds two more provisions dealing with PBM contracting practices. In recent years, 

the PBMs have started to offer "silent agreement" contracts. They basically send out a fax or email 

and state "if we do not hear from you in the next 14 days, the pharmacy will automatically agree to 

the terms and conditions." HB 1584 looks to add language that requires a signature from the 

pharmacy and PBM before a contract is finalized and enforceable. 

HB 1584 also looks to provide the ability of a pharmacy to opt-out of a PBM contract giving a 

90-day notice. We are seeing PB Ms trying to lock pharmacies into multi-year contracts with no 
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reasonable opt-out structure. PBMs can drop a pharmacy from the network with little to no notice, so 

we feel it is fair that pharmacies are given a more reasonable way to opt-out of a PBM contract. 

Providing a 90-day notice should be a reasonable request. 

Page 5 - Last Page - Enforcement and Penalties 

This section would hopefully establish not only an enforcement pathway but provide some 

expertise and help to the insurance commissioner's office. There are a number of states that have 

placed PBM enforcement with their Insurance Commissioner. Maybe I am wrong, but I assume the ND 

Insurance Commissioner, Board of Pharmacy and ND Health & Human Services could enter into a 

meaningful agreement(s) to help ease the workload and help provide additional expertise. Depending 

on what the agreement(s) looks like, the Board of Pharmacy could help with fielding complaints, fact 

finding, hearings, etc. and then turn things over to the Insurance Commissioner for final review and 

potential enforcement. The penalties section is kind of self-explanatory and should help with PBM 

compliance. 

In conclusion, HB 1584 (1) cleans up language from twenty years ago, (2) removes language to 

help withstand legal scrutiny, (3) adds a couple of PBM reforms to address market changes, (4) 

provides a pathway for enforcement and (5) helps streamline enforcement efforts while attempting to 

help provide expertise to the Insurance Commissioner's office. 

Thank you for your time and attention today. I am happy to try and answer any questions. 

Respectfully Submitted, 

Mike Schwab 

NDPhA- EVP 

1641 Capitol Way I Bismarck ND 58501-2195 I Ph: 701-258-4968 I Fax: 701-258-9312 I www.nodakpharmacy.net 
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January 24, 2025 

BRISA Preemption of North Dakota House Bill 1584 

ERISA preempts any state law that "relates to" an ERISA-covered employee benefit 
plan. ERISA § 514(a). As recognized by the Supreme Court of the United States, a central 
purpose of ERIS A's broad preemption provision is to allow for the uniform administration of 
ERISA plans. See, e.g., Egelhoffv. Egelhoff, 432 U.S. 141, 148 (2001) (holding that ERISA 
preempted a state statute governing beneficiaries under an ERISA plan). A state law "relates to" 
a plan, and implicates preemption, when it has a "connection with or reference to" an ERISA 
plan. Id. at 147. The Supreme Court has made clear that a central purpose of ERlSA's broad 
preemption provision is to allow for the uniform administration of ERISA plans. See, e.g., 
Egelhojf v. Egelhoff, 432 U.S. 141 , 148 (2001) (holding that ERISA preempted a state statute 
governing beneficiaries under an ERISA plan). 

The Supreme Court clarified two main categories of state law that ERISA would 
preempt: (1) "where a state's law acts immediately and exclusively upon ERISA plans or where 
the existence of ERISA plans is essential to the law' s operation" and (2) where there is "an 
impermissible connection with ERISA plans [which] govern a central matter of plan 
administration." Gobeille v. LibertyMut. Ins. Co. , 577 U.S. 312, 319-320 (2016) (internal 
quotations and citations omitted). Notably, the state law at issue in Gobeille applied to the third­
party administrator ("TPA") acting on behalf of the ERISA-covered plan. In recognition of the 
statutory "deemer clause," which prevents states from "deeming" a self-insured, ERISA-covered 
plan to be an insurer for purposes of the insurance savings clause, the Court held that the 
Vermont law at issue was preempted, notwithstanding the fact that it applied to the insurer acting 
as a TPA for the plan. ERISA § 514(b)(2). A state law may also be preempted if its economic 
effects force an ERISA plan to adopt certain coverage or restrict its choice of insurers. See id. at 
320. 

In Rutledge, the most recent Supreme Court case analyzing ERJSA preemption, the Court 
affirmed both Egelhoff and Gobeille when reviewing a state law that regulates the reimbursement 
amounts PBMs pay pharmacies for drugs covered by prescription drug plans. Rutledge v. 
Pharm. Care Mgt. Assn. , 592 U.S. 80, 86 (2020). In a narrowly tailored decision, the Court held 
that the state law was not preempted by ERlSA because it merely regulated costs rather than 
dictate ERISA-plan choices. See id. at 81. Instead, the Court focused squarely on the facts of 
the Arkansas cost-regulation while applying earlier Court precedent addressing the extent to 
which state-level cost regulation is preempted. Importantly, the Court was clear that prior 
precedent outside the context of indirect cost regulation remained intact and found that the state 
law did not govern a "central matter of plan administration" by increasing costs for ERISA plans 
without forcing plans to adopt certain rules for coverage. Id at 80; Gobeille at 320. Moreover, 
the Court in Rutledge also reaffirmed the long-held view of the Court that a state law "which 
requires employers to pay employees specific benefits, clearly ' relate to' benefit plans," and are 
thus subject to preemption. Shaw v. Delta Air Lines, Inc. , 463 U.S. 85, 97 (1983); Rutledge, 592 
U.S. at 86-87. 
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More recently, the Tenth Circuit properly read Rutledge as being limited to indirect cost 

regulation. In Mulready the court examined an Oklahoma state law that imposed regulations on 
PBMs and pharmacy networks in an effort to establish minimum and uniform guidelines 
regarding a patient's right to choose a pharmacy provider. PCMA. v. Mulready, 78 F.4th 1183, 
1190 (10th Cir. 2023). The state law included four key provisions that subjected PBMs to 
certain rules including pharmacy access network standards and restrictions on the incentives 
given to individuals who fill prescriptions at in-network pharmacies. See id. at 1190-1191. The 
court held that all four provisions were preempted by BRISA because they had an impermissible 
connection with BRISA plans by mandating certain benefit structures related to a key benefit 
design (i.e. the scope and differentiation of the plan's pharmacy network benefit). Id. at 1199-
1200. The court found that the Oklahoma law was an attempt by the State to "govern[ ] a central 
matter of plan administration" and "interfere[] with nationally uniform plan administration." Id. 
at 1200.1 

ND House Bill 1584 

North Dakota House Bill 1584 ("HB 1584") expands the scope of the state's insurance 
laws governing pharmacy benefit managers ("PBMs") by removing the current law exclusion of 
those requirements with respect to services provided to BRISA-covered, self-insured group health 
plans. As a result, a number of current law and proposed statutory provisions should be preempted 
by BRISA based on existing Supreme Court jurisprudence, including Rutledge. In the following 
chart, we identify the specific provision, provide a description of the provision, and include the 
basis for federal law preemption, assuming that the State seeks to impose these requirements with 
respect to self-insured, BRISA-covered plans. 

Proposed Statutory Description . Reason for ERISA Preemption 
Provision 
N.D. Cent. Code Ann. Requires PBMs to accept an This provision limits the ability of 
§ 26.1-27.1-04(2) and pharmacy willing to accept the BRISA-covered plans to determine 
26.1-27.1-04(3) terms of the PBMs' contracts; the scope of their pharmacy 
(proposed) requires that PBMs offer opt-in networks, which is inherent in the 

contracts. plan's benefit design. Thus, the 
provision should be preempted 
because it requires a specific 
benefit design choice by the plan 
sponsor consistent with the 
holding in Mulready. 

N.D. Cent. Code Ann. Prohibits a PBM from requiring a This limits the ability of plans to 
§ 19-02.1-02(14) different drug or brand of drug to adopt formulary designs that 
(applied to PBMs be dispensed in place of the drug utilize lower cost, therapeutic 
through§ 26.1-27.1- or brand of drug ordered or equivalents. As a result, this 
04(1)) prescribed without the express provision should be preempted 

1 Notably, the Tenth Circuit also squarely rejected the State's argument that the state law in question was not 
preempted by ERISA because the law regulates PBMs rather than the actual health plan. Id. at 1194. Many courts 
have recognized that state laws regulating PB Ms function as the regulation of an ERISA plan because most plans 
cannot operate without a PBM. Id. at 1195 

2 
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Proposed Statutory 
Provision 

Description Reason for BRISA Preemption 

permission in each case of the because it requires a specific 
person ordering or prescribing. benefit design choice by the plan 

sponsor consistent with the 
holding in Mulready. 

N.D. Cent. Code Ann. Proscribes the payment terms that This provision could impose acute 
§ 26.1-27.1 -05 PBMs must offer their clients. and direct economic burden on 

plans because it could limit the 
ability of plans to enter into high-
value contracts Moreover, it could 
directly conflict with ERISA' s 
fiduciary duty to act solely in the 
interest of the plan. As a result, 
the provision addresses a central 
matter of plan administration and 
fiduciary obligation, and should be 
preempted per Gobeille. 

3 



2025 HOUSE STANDING COMMITTEE MINUTES 

Industry, Business and Labor Committee 
Room JW327C, State Capitol 

HB 1584 
2/18/2025 

A BILL for an Act to create and enact two new sections to chapter 26.1-27.1 of the 
North Dakota Century Code, relating to pharmacy benefits managers; to amend 
and reenact sections 26.1-27.1-01, 26.1-27.1-02, 26.1-27.1-04, 26.1-27.1-06 and 
26.1-27.1-07 of the North Dakota Century Code, relating to pharmacy benefits 
managers; to provide a penalty; and to declare an emergency. 

10:21 a.m. Chairman Warrey opened the meeting. 

Members Present: Chairman Warrey, Vice Chairman Ostlie, Vice Chairman Johnson, 
Representatives Bahl, Brown, Finley-DeVille, Grindberg, Kasper, Koppelman, D. Ruby, 
Schatz, Schauer, Vollmer 

Member Absent: Representative Christy 

Discussion Topics: 

• Potential funding
• Regulatory fund appropriation
• PBM regulation
• Insurance Department enforcement
• Licensing requirement
• Specific PBM license

Representative Kasper presented amendment language #37977 and # 37978 

10:57 a.m. Chairman Warrey closed the meeting. 

Diane Lillis, Committee Clerk 
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HB 1584 Amendment 

Page 3 - Delete Lines 5-11 

Replace with new pharmacy benefit manager definition. 

"Pharmacy benefit manager" means a person who performs pharmacy 

benefits management, as a third party, under a contract or other 
financial arrangement with a covered entity. The term does not include 
a health benefit plan that 1nanages or directs its own pharmacy 
benefits. 
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SECTION XX. TRANSFER - EXEMPTION - FULL-TIME EQUIVALENT POSITION ADJUSTMENTS. Notwithstanding any other provisions of law, the insurance commissioner may increase or decrease authorized full-time equivalent positions as needed, subject to availability of funds, during the biennium beginning July 1, 2025, and ending June 30, 2027. The insurance commissioner shall report to the office of management and budget and legislative council any adjustments made pursuant to this section. 

SECTION XX. TRANSFER-DRUG PRICING FUND TO INSURANCE REGULATORY TRUST FUND. The office of management and budget shall transfer any balance in the drug pricing fund on the effective date of this Act to the insurance regulatory trust fund. 

SECTION XX. AMENDMENT - Continuing appropriation. Section 26.1-01-07.1 of the North Dakota Century Code is amended and reenacted as follows: 
26.1-01-07.1 . Insurance regulatory trust fund established. 

1. There is hereby created a trust fund designated "insurance regulatory trust fund". The 
following amounts must be deposited in the insurance regulatory trust fund: 
a. All sums received under section 26.1-01-07. 

b. All sums received under section 26.1-01-07.2 from the insurance regulatory trust 
fund investments. 

c. All sums received under 26.1-36.10. 

d. All retaliatory fees imposed upon persons by the insurance department as authorized by law. 
e. All administrative penalties, fines, and fees collected by the commissioner from any person subject to this title. 

f. Any other amounts provided by legislative appropriation. 

2. The moneys so received and deposited in the insurance regulatory trust fund are 
reserved for use by the insurance department to defray the expenses of the 
department in the discharge of its administrative and regulatory powers and duties as 
prescribed by law and are provided on a continuing appropriation basis. subject to the applicable laws relating to the appropriations of state funds and to the deposit and expenditure of state moneys . The insurance department is responsible for the proper expenditure of these moneys as provided by law. 

~ Except as otherwise provided by law, after the fiscal year has been closed and all 
expenses relating to the fiscal year have been accounted for, the office of 
management and budget shall transfer any fund balance remaining in the insurance 
regulatory trust fund that exceeds one million fi1>'0 hundred thousand dollars to the 
general fund . 

SECTION XX. REPEAL. Section 26.1-36.10-07 of the North Dakota Century Code is repealed. 



SECTION XX. AMENDMENT. Section 26.1-36.10-06 of the North Dakota Century Code is 
amended and reacted as follows: 

26.1-36.10-06. Rulemaking - Forms - Services - Records - Fees. 

1. The commissioner may adopt rules to implement this chapter. 

2. In consultation with the board, the commissioner shall develop forms that must be used for 
reporting required under this chapter. 

3. The commissioner may contract for services to implement this chapter. 

4. A report received by the commissioner is an exempt record as defined by section 44-04-17.1; 
however, as provided under section 44-04-18.4 any portion of a report which discloses trade 
secret, proprietary, commercial, or financial information is confidential if it is of a privileged 
nature and has not been previously publicly disclosed. 

5. The board shall deposit up to six hundred dollars of every wholesaler license fee and every 
virtual wholesaler license fee collected by the board under section 43-15.3-12 to the insurance 
regulatory trust fund. 



2025 HOUSE STANDING COMMITTEE MINUTES 

Industry, Business and Labor Committee 
Room JW327C, State Capitol 

HB 1584 
2/18/2025 

A BILL for an Act to create and enact two new sections to chapter 26.1-27.1 of the 
North Dakota Century Code, relating to pharmacy benefits managers; to amend 
and reenact sections 26.1-27.1-01, 26.1-27.1-02, 26.1-27.1-04, 26.1-27.1-06 and 
26.1-27.1-07 of the North Dakota Century Code, relating to pharmacy benefits 
managers; to provide a penalty; and to declare an emergency. 

3:12 p.m. Chairman Warrey opened the meeting. 

Members Present: Chairman Warrey, Vice Chairman Ostlie, Vice Chairman Johnson, 
Representatives Bahl, Brown, Finley-DeVille, Grindberg, Kasper, Koppelman, D. Ruby, 
Schatz, Schauer, Vollmer 

Member Absent: Representative Christy 

Discussion Topics: 
• Insurance FTE's
• Separate license class
• West Virgina language
• Initial and renewal fee
• 1.68 million
• 30 days to opt in
• 90 days' notice to opt out
• PBM fees

3:15 p.m. John Arnold, Deputy Commissioner, ND Insurance Department, 
submitted amendment language #38008 and #38010.

3:17 Representative Kasper presented additional data, #38004 and #38010. 

3:26 p.m. Representative Kasper moved Adopt Amendment in changing the definition of 
"Pharmacy benefit manager" (2/18/25 AM #37977) and the requested changes from the 
Insurance Department regarding licensing, fees and application #38008. 

3:27 p.m. Representative Schauer seconded the motion. 

Voice vote. 

Motion passed. 

3:27 p.m. Representative Koppelman moved Do Pass as amended. 

3:27 p.m. Representative Schatz seconded the motion. 



House Industry, Business and Labor Committee 
HB 1584 
02/18/25 
Page 2  

Representatives Vote 
Representative Jonathan Warrey Y 
Representative Mitch Ostlie AB 
Representative Landon Bahl AB 
Representative Collette Brown Y 
Representative Josh Christy AB 
Representative Lisa Finley-DeVille Y 
Representative Karen Grindberg Y 
Representative Jorin Johnson Y 
Representative Jim Kasper Y 
Representative Ben Koppelman Y 
Representative Dan Ruby Y 
Representative Mike Schatz Y 
Representative Austin Schauer Y 
Representative Daniel R. Vollmer Y 

Motion passed 11-0-3. 

3:34 p.m. Representative Kasper will carry the bill. 

3:34 p.m. Chairman Warrey closed the meeting. 

Diane Lillis, Committee Clerk 
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Adopted by the Industry, Business and 
Labor Committee I r b 

February 18, 2025 or 
Sixty-ninth 
Legislative Assembly 
of North Dakota PROPOSED AMENDMENTS TO 

HOUSE BILL NO. 1584 
Introduced by 

Representatives Kasper, Koppelman, Lefor, Steiner, Vigesaa, Warrey 

Senators Barta, Boehm, Boschee, Hogue, Klein 

1 A BILL for an Act to create and enact two new sections to chapter 26.1-27.1 of the North Dakota 

2 Century Code, relating to pharmacy benefits managers; to amend and reenact sections 

3 26.1-27.1-01 , 26.1-27.1-02, 26.1-27.1-04, 26.1-27.1-06 and 26.1-27.1-07 of the North Dakota 

4 Century Code, relating to pharmacy benefits managers; to provide a penalty; and to declare an 

5 emergency. 

6 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

7 SECTION 1. AMENDMENT. Section 26.1-27.1-01 of the North Dakota Century Code is 

8 amended and reenacted as follows: 

9 26.1-27.1-01. Definitions. 

10 In this chapter, unless the context otherwise requires: 

11 1. "Covered entity" means a nonprofit hospital or a medical service corporation; a health 

12 

13 

14 

15 

16 

17 

18 

19 

20 

insurer; a health benefit plan; a health maintenance organization; a health program 

administered by the state in the capacity of provider of health coverage; or an 

employer, a labor union, or other entity organized in the state which provides health 

coverage to covered individuals who are employed or reside in the state. The term 

does not include a self funded plan that is mmmpt from state regulation pursuant to 

the Employee Retirement Income Security ,'\ct of 1974 [Pub. L. 9:3 406; 88 Stat. 829; 

29 U.S.C. 1001 et seq.]; a plan issued for coverage for federal employees; or a health 

plan that provides coverage only for accidental injury, specified disease, hospital 

indemnity, Medicare supplement, disability income, long-term care, or other 

Page No. 1 25.1281.01001 
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limited-benefit health insurance f3eHeypolicies or contractcontracts that do not include 

prescription drug coverage. 

3 2. "Covered individual" means a member, a participant, an enrollee, a contractholder, a 

4 

5 

6 

policyholder, or a beneficiary of a covered entity who is provided health coverage by 

the covered entity. The term includes a dependent or other individual provided health 

coverage through a policy, contract, or plan for a covered individual. 

7 3. "De-identified information" means information from which the name, address, 

8 

9 

10 

telephone number, and other variables have been removed in accordance with 

requirements of title 45, Code of Federal Regulations, part 164, section 512, 

subsections (a) or (b}. 

11 4. "Generic drug" means a drug that is chemically equivalent to a brand name drug for 

12 'Nhich the patent has expired. 

13 §.;- "Labeler" means a person that has been assigned a labeler code by the federal food 

14 

15 

16 

and drug administration under title 21, Code of Federal Regulations, part 207, 

section 20, and that receives prescription drugs from a manufacturer or wholesaler 

and repackages those drugs for later retail sale. 

17 {h5. "Payment received by the pharmacy benefits manager" means the aggregate amount 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

of the following types of payments: 

a. A rebate collected by the pharmacy benefits manager or a rebate aggregator 

which is allocated to a covered entity, or retained by the pharmacy benefits 

manager; 

b. An administrative fee collected from the manufacturer in consideration of an 

administrative service provided by the pharmacy benefits manager to the 

manufacturer; 

c. A pharmacy network fee; pharmacy price concessions, and any other financial 

payment made by a pharmacy to a pharmacy benefits manager: and 

d. Any other fee or amount collected by the pharmacy benefits manager from a 

manufacturer or labeler for a drug switch program, formulary management 

program, mail service pharmacy, educational support, data sales related to a 

covered individual, or any other administrative function . 

Page No. 2 25.1281 .01001 
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1 -7,-6. "Pharmacy benefits management" means the procurement of prescription drugs at a 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

negotiated rate for dispensation within this state to covered individuals; the 

administration or management of prescription drug benefits provided by a covered 

entity for the benefit of covered individuals; or the providing of any of the following 

seNices with regard to the administration of the following pharmacy benefits: 

a. Claims processing, reta«pharmacy network management, and payment of claims 

to a pharmacy for prescription drugs dispensed to a covered individual; 

b. Clinical formulary development and management seNices; or 

c. Rebate contracting and administration. 

&7. "Pharmacy benefits manager" means a person tAatwho performs pharmacy benefits 

management. as a third party. under a contract or other fincancial arrangement with a 

covered entity. The term includesdoes not include a person acting for ahealth benefit 

plan that manages or directs its own pharmacy benefits manager in a contractual or 

employment relationship in the performance of pharmacy benefits management for a 

covered entity. The term does not include a public self funded pool or a private 

single employer self funded plan that provides benefits or services directly to its 

beneficiaries. The term does not include a health carrier licensed under title 26.1 if the 

health carrier is providing pharmacy benefits management to its insureds. 

19 9-,-8. "Rebate" means a retrospective reimbursement of a monetary amount by a 

20 

21 

manufacturer under a manufacturer's discount program with a pharmacy benefits 

manager for drugs dispensed to a covered individual. 

22 4th9. "Utilization information" means de-identified information regarding the quantity of drug 

23 prescriptions dispensed to members of a health plan during a specified time period. 

24 SECTION 2. AMENDMENT. Section 26.1-27.1-02 of the North Dakota Century Code is 

25 amended and reenacted as follows: 

26 26.1-27.1-02. Licensing - Terms and fee - Application. 

27 __ 1_. A person may not pertormestablish or aetoperate as a pharmacy benefits manager in 

28 

29 

30 

31 

this state unless that person holdswithout first obtaining a certificate of 

registrationlicense as an administrator under chapter 26.1 27from the the 

commissioner under to this section. A person violating this subsection is guilty of a 

class C felony. 
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23 

24 

25 
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2. A person applying for a pharmacy benefit manager license shall submit an application 

to the commissioner. The commissioner shall make an application form available on its 

website that includes a request for the following information: 

a. The identity, address, and telephone number of the applicant: 

b. The name, business address, and telephone number of the contact person for 

the applicant: 

c. If applicable, the federal employer identification number for the applicant: and 

d. Any other information the commissioner considers necessary and appropriate to 

establish the qualifications to receive a license as a pharmacy benefit manager to 

complete the licensure process. 

3. The term of licensure is one year from April thirtieth through March thirty-first. 

4. The pharmacy benefit manager shall pay an annual renewal fee no later than Apri l 

thirtieth. 

5. The commissioner shall determine the amount of the initial application fee, which may 

not exceed two hundred fifty dollars. The commissioner shall determine the amount of 

the renewal application fee for the registration , wh ich may not exceed one hundred 

dollars. The applicant shall submit the fee with an application for registration. An initial 

application fee is nonrefundable. The commissioner shall return a renewal application 

fee if the renewal of registration is not granted. 

6. Each application for a license, and subsequent renewal for a license. must be 

accompanied by evidence of financial responsibility in an amount of one million 

dollars. 

7. Upon receipt of a completed application, evidence of financial responsibility, and fee, 

the commissioner shall review each applicant and issue a license if the applicant is 

qualified in accordance with the provisions of this section and the rules promulgated 

by the commissioner under this section. The commissioner may require additional 

information or submissions from an applicant and may obtain any documents or 

information reasonably necessary to verify the information contained in the application. 

8. The license may be in paper or electronic form. The license is nontransferable, and 

must prominently list the expiration date. 

Page No. 4 25.1281.01001 
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1 SECTION 3. AMENDMENT. Section 26.1-27.1-04 of the North Dakota Century Code is 

2 amended and reenacted as follows: 

3 26.1-27.1-04. Prohibited practices. 

4 1. A pharmacy benefits manager shall comply with chapter 19-02.1 regarding the 

5 substitution of one prescription drug for another. 

6 2. A pharmacy benefits manager may not require a pharmacist or pharmacy to 

7 

8 

9 

10 

11 

participate in one contract in order to participate in another contract. The pharmacy 

benefits manager may not exclude an otherwise qualified pharmacist or pharmacy 

from participation in a particular network if the pharmacist or pharmacy accepts the 

terms, conditions, and reimbursement rates of the pharmacy benefits manager's 

contract. 

12 3. A pharmacy benefits manager shall offer pharmacy contracts that are opt-in contracts 

13 

14 

with at least thirty days to respond and signatures must be obtained from the 

pharmacy or entities contracting on behalf of pharmacies. 

15 4. A pharmacy must be allowed to opt-out of a pharmacy benefits managers contract by 

16 providing at least a ninety-day notice. 

17 SECTION 4. AMENDMENT. Section 26.1-27.1-06 of the North Dakota Century Code is 

18 amended and reenacted as follows: 

19 26.1-27 .1-06. Examination of insurer-covered entity. 

20 1. During an examination of a covered entity as provided for in chapter 26.1-03, 26.1-17, 

21 

22 

23 

24 

25 

or 26.1-18.1, the commissioner shall examine any contract between the covered entity 

and a pharmacy benefits manager and any related record to determine if the payment 

received by the pharmacy benefits manager which the covered entity received from 

the pharmacy benefits manager has been applied toward reducing the covered entity's 

rates or has been distributed to covered individuals. 

26 2. To facilitate the examination, the covered entity shall disclose annually to the 

27 

28 

29 

30 

commissioner the benefits of the payment received by the pharmacy benefits manager 

received under any contract with a pharmacy benefits manager and shall describe the 

manner in which the payment received by the pharmacy benefits manager is applied 

toward reducing rates or is distributed to covered individuals. 

Page No. 5 25.1281.01001 
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1 3. Any information disclosed to the commissioner under this section is considered a trade 

2 secret under chapter 47-25.1. This section does not prevent the disclosure of a final 

3 order issued against a pharmacy benefits manager. Such order is an open record. 

4 SECTION 5. AMENDMENT. Section 26.1-27.1-07 of the North Dakota Century Code is 

5 amended and reenacted as follows: 

6 26.1-27.1-07. Rulemaking authority. 

7 The commissioner shall adopt rules as necessary beferefor implementation of this chapter. 

8 SECTION 6. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 

9 created and enacted as follows: 

10 Enforcement. 

11 1,_ All powers granted to the commissioner under title 26.1 and chapter 28-32 are 

12 available in enforcing chapter 26.1-27.1, including subpoena power. 

13 2. This section does not limit the attorney general from investigating and prosecuting 

14 violations of the law. 

15 3. This section does not prohibit the commissioner, state board of pharmacy, or 

16 department of health and human services from collaborating through joint exercise of 

17 common powers agreements. 

18 SECTION 7. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 

19 created and enacted as follows: 

20 Administrative penalties. 

21 1,_ A pharmacy benefits manager found to be in violation of this chapter or any rules 

22 

23 

24 

25 

adopted under this chapter is subject to: 

a. A monetary penalty of up to ten thousand dollars per violation: 

~ Suspension or revocation of license: and 

c. A civil penalty of up to fifty thousand dollars for a second or subsequent violation. 

26 2. The commissioner may require a pharmacy benefits manager to provide restitution to 

27 affected covered entities or individuals for losses incurred as a result of the violation. 

28 3. A pharmacy benefits manager subject to penalties under this section is entitled to a 

29 hearing conducted in accordance with chapter 28-32. 

30 SECTION 8. EMERGENCY. This Act is declared to be an emergency measure. 

Page No. 6 25.1281 .01001 
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REPORT OF STANDING COMMITTEE
HB 1584

Industry, Business and Labor Committee (Rep. Warrey, Chairman) recommends
AMENDMENTS (25.1281.01001) and when so amended, recommends DO PASS (11
YEAS, 0 NAYS, 3 ABSENT OR EXCUSED AND NOT VOTING). HB 1584 was placed on
the Sixth order on the calendar.

https://ndlegis.gov/assembly/69-2025/regular/documents/25-1281-01001m.pdf
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Kasper, Jim M . 

From: 
Sent: 
To: 

Kasper, Jim M. 
Tuesday, February 18, 2025 2:59 PM 
Kasper, Jim M. 

Subject: BCBS MEMO ON HB 1584--TUESDAY FEB 18, 2025 
image002.png; image001.png; HB 1584 Info Alert .pdf 

Attachments: 

BLUE CROSS MEMO BEING CIRCULATED ON HB 1584 TUESDAY FEBRUARY 18, 2025 

Representative Jim Kasper 
North Dakota House of Representatives 
District 46, Fargo 
Chairman Government & Veterans Affairs Committee 
Chairman Special House Committee on Ethics 

Sent: Tuesday, February 18, 2025 8:14 AM 

Subject: FW: PLEASE READ : House Bill 1584 - Self Funded PBM oversight by state 
regulators I BCBSND SF Clients 

Just received this from Blue Cross 

From: Gregory Poziembo <Gregory.Poziembo@bcbsnd.com> 
Sent: Tuesday, February 18, 2025 8:09 AM 
Subject: PLEASE READ: House Bill 1584 - Self Funded PBM oversight by state regulators I BCBSND SF Clients 

Good Morning 

As a Self Funded Client of BCBSND ... 

I wanted to make you aware of House Bill 1584, w hich aims to regulate PBMs who serve 
self-funded health plans in North Dakota by removing the protections given to self -funded ERISA plans from state regulation of their PB Ms. I encourage you to review the impact this bill could have on self-funded plans' freedom to choose pharmacy benefits and take action by early next week if you feel it is appropriate. 

If you have additional questions, please let me know. 

1 



SIMPLIFYING HEALTHCARE 

ENSURING AFFORDABILITY 

ELEVATING WELL-BEING 

Gregory Poziembo (Po-zim-bo) 
St rat egic Account Manager 

Sales Division 
BLUE CROSS BLUE SHIELD OF NORTH DAKOTA 

701-282-1880 (work) 701-277-2454 (fax) 

gregQ__[U)oziembo@bcbsnd.com 
www.BCBSND.com 
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House Bill 1584 Information Alert 

What it is: 

HB 1584 is a bill that aims to regulate Pharmacy Benefit Managers (PBMs) who serve self­
funded health plans in North Dakota by removing the protections given to self-funded ERISA 
plans from state regulation of their PBMs. This legislation will limit design choice and increase 
state regulation of federally regulated self-funded groups, like yours, which will increase 
pharmaceutical costs. 

Proposed amendments to the definition of a "covered entity" and "pharmacy benefits manager" 
to remove self-funded plans administering their own pharmacy benefits do nothing to protect 
self-funded groups, as self-funded groups overwhelmingly rely on PBMs to manage their 
pharmacy benefits. 

What it means: 

Your freedom to choose your own pharmacy benefits, including lower cost options, is at 
risk. 

• The North Dakota Insurance Department states that there is not a known benefit to the 
consumer for this type of legislation, and in other states where legislation like this has 
passed prescription drug costs did not come down.1 

• This legislation strips ERISA self-funded health plans of their ability to design pharmacy 
benefits that helps them manage costs. This legislation could lead to pharmacy network 
design restrictions, prescription drug coverage mandates or even medical benefit Rx drug 
coverage with out-of-network providers. These risks could cost self-funded plans an 
estimated $25 million in year one.2 

• This legislation will likely result in lengthy legal battles that could be costly for taxpayers. 

What you can do: 

Self-funded health plans can: 

• Reach out to the House Industry, Business and Labor Committee and urge them to 
preserve the protections in current law for self-funded ERISA plans that HS 1584 seeks 
to remove. Specifically, the amendments to the definitions of "covered entity" and 
"pharmacy benefit manager" should maintain the language currently found in state law, 
which exempts PBMs serving self-funded ERISA plans from state regulation. 

• The bill could be taken up by the Committee as soon as Monday morning, so we would 
encourage you to express your concerns with these representatives. 

Chairman Jonathan Warrey jwarrey@ndlegis.gov 
Representative Jorin Johnson jjohnson@.ndlegis.gov 

Representative Mitch Ostlie mostlie@ndlegis.gov 

Representative Landon Bahl lbahl@ndlegis.gov 

Representative Collette Brown cbrown@ndlegis.gov 

Representative Josh Christy jchristy@.ndleg is.gov 

1 HIBL-1584-20250211-37127-N-ARNOLD JOHN R.pdf 
2 HIBL-1584-20250211-37131-A-KALANEK WILLIAM.pdf, HIBL-1584-20250211-37129-A-POWER MICHAEL.pdf 



Representative Lisa Finley-Deville lfin leydeville@.ndlegis.gov 

Representative Karen Grindberg kgrindberg@.ndlegis.gov 

Representative Jim Kasper jkas12er@.ndlegis.gov 

Representative Ben Koppelman bko1212elman@.ndlegis.gov 

Representative Dan Ruby druby@.ndlegis.gov 

Representative Mike Schatz mschatz@.ndlegis.gov 

Representative Austen Schauer aschauer@.ndlegis.gov 

Representative Dan Vollmer dvollmer@.ndlegis.gov 
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Section 26.1-27.1-02 - Licensing 

A person ma•; not perform or act as a pl=larmacy benefits manager in tl=lis state unless tl=lat person l=lolds 

a certificate of registration as an administrator under cl=lapter 2G.1 27. 

1. A person may not establish or operate as a pharmacy benefits manager in the state without first 

obtaining a license from the commissioner pursuant to this section. Any person violating this subsection 

is guilty of a class C felony. 

2. A person applying for a pharmacy benefit manager license shall submit an application to the 

commissioner. The commissioner shall make an application form available on its publicly accessible 

internet website that includes a request for the following information: 

a. The identity. address, and telephone number of the applicant: 

b. The name, business address, and telephone number of the contact person for the applicant: 

c. When applicable, the federal employer identification number for the applicant; and 

d. Any other information the commissioner considers necessary and appropriate to establish the 

qualifications to receive a license as a pharmacy benefit manager to complete the licensure process. 

Section 26.1-27.1-02.1 - License Term and Fee 

1. The term of licensure shall be one year from April thirtieth through March thirty-first. 

2. The pharmacy benefit manager shall pay an annual renewal fee no later than April thirtieth. 

3. The commissioner shall determine the amount of the initial application fee and the renewal 

application fee for the registration. The fee shall be submitted by the applicant with an application for 

registration. An initial application fee is nonrefundable. A renewal application fee shall be returned if the 

renewal of the registrati~n is not granted. 

4. The amount of the initial application fee is two hundred fifty dollars. The pharmacy benefit manager 

shall pay an annual fee of one hundred dollars to maintain the license. 

5. Each application for a license, and subsequent renewal for a license, shall be accompanied by 

evidence of financial responsibility in an amount of one million dollars. 

Section 26.1-27.1-02.2 - Application 

1. Upon receipt of a completed application. evidence of financial responsibility. and fee. the 

commissioner shall make a review of each applicant and shall issue a license if the applicant is qualified 

in accordance with the provisions of this section and the rules promulgated by the commissioner 

pursuant to this section. The commissioner may requi re additional information or submissions from an 

applicant and may obtain any documents or information reasonably necessary to verify the information 

contained in the application. 

2. The license may be in paper or electronic form, is nontransferable, and shall prominently list the 

expiration date of the license. 
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Kasper, Jim M. 

From: 
~~: 

Arnold, John R. <jrarnold@nd.gov> 
Tuesday, February 18, 2025 1 :00 PM 
Kasper, Jim M. 

Cc: Godfread, Jon 
Subject: RE: FUND BALANCE IN DRUG TRANSPARENCY FUND--FROM REP. JIM KASPER-­

TUESDAY FEB 18, 2025 

Good afternoon, Rep. Kasper. 

Below are the fiscal year end balances for 2023 and 2024, as well as year-to-date for the 2025 fiscal 
year. Although HB 1584 was passed in 2021, the Board of Pharmacy's license renewal for 2021 had already 
occurred by August 1, hence three instead of four years of data. 

2023 FYE Balance $540,952.72 

2024 FYE Balance $1,093,018.99 

2025 FYTD Balance $1,623,149.58 

Thank you, 

JOHN ARNOLD I Deputy Commissioner 
North Dakota Insurance Department 

: Kasper, Jim M . <jkasper@ndlegis.gov> 
. Tuesday, February 18, 2025 12:24 PM 

To: Kasper, Rep. Jim <jkasper@ndlegis.gov>; Arnold, John R.<jrarnold@nd.gov> 
Subject: FUND BALANCE IN DRUG TRANSPARENCY FUND--FROM REP. JIM KASPER--TUESDAY FEB 18, 2025 

***** CAUTION: This email originated from an outside source. Do not click links or open attachments unless you know 
they are safe. ***** 

RESENDING JIM KASPER 

Hello John: 

Can you please email the current balance in the Drug Transparency Fund that the ND Pharmacy 
Association has been donating around $600,000 I think annually to?? 

This fund should be available to help fund the new PBM overview entity in HB 1584??? 

Also, if available, the fund balance year ending the past 4 years. 
~ 

k you. 
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Jim 

Representative Jim Kasper 
North Dakota House of Representatives 
District 46, Fargo 
Chairman Government & Veterans Affairs Committee 
Chairman Special House Committee on Ethics 
Member Industry, Business & Labor Committee 
Cell Phone: 701-799-9000 
State Email: jkasper@ndlegis.gov 
Bus. Email: jmkasper@amg-nd.com 
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2025 SENATE INDUSTRY AND BUSINESS 

HB 1584 



2025 SENATE STANDING COMMITTEE MINUTES 

Industry and Business Committee 
Fort Union Room, State Capitol 

HB 1584 
3/31/2025 

A bill relating to pharmacy benefits managers; to provide a penalty; and to declare an 
emergency. 

2:46 p.m. Chairman Barta opened the hearing. 

Members present: Chairman Barta, Vice-Chair Boehm, Senator Klein, Senator Kesel, 
Senator Enget 

Discussion Topics: 
• Pharmacy Benefits Managers (PBMs)
• PBM regulation, reform, and transparency
• Market changes and fee increases
• Tax-payer funded lawsuits and legal concerns
• PBM history and magnitude of companies
• Spread pricing definition
• Health care and prescription drug cost increases
• PBMs in other states
• Employment Retirement Income Security Act (ERISA) Plans and exemptions
• Insurance department funding
• Existing PBM laws and enforcement
• Rebate aggregator definition and the rebate model
• Insurance Regulatory Trust Fund
• Drug Pricing Fund and the ND Board of Pharmacy
• Full Time Equivalent employees
• Increase in mandates
• Disclosure and reporting requirements for PBMs
• Pharmacy network requirements
• Expressed reference preemptions
• Addition of dedicated staff and incoming complaint volumes
• Drug Transparency Program

2:47 p.m. Representative Jim Kasper, District 46, testified in favor, introduced the bill, and 
submitted testimony #44493, #44494, and #44495. 

 3:01 p.m. Michael Schwab, ND Pharmacists Association, testified in favor and submitted 
testimony #44474. 

3:16 p.m. Don Larson, State Director, National Federation of Independent Businesses, 
testified in favor and submitted testimony #44417. 

3:17 p.m. Arik Spencer, President and CEO, Greater ND Chamber, testified in opposition 
and submitted testimony #44581. 



Senate Industry and Business Committee 
HB 1584 
3/31/25 
Page 2 

3:29 p.m. Rick Clayburg, President and CEO, ND Bankers Association, testified in 
opposition. 

3:38 p.m. Megan Hruby, Blue Cross Blue Shield ND, testified in opposition and submitted 
testimony #44488. 

3:47 p.m. Sara Gerving, Associate General Counsel, Blue Cross Blue Shield ND, testified in 
opposition. 

4:02 p.m. Robert Smith, partner, Katten Muchin Rosenman LLP, testified in favor and 
submitted testimony #44440. 

4:14 p.m. Alexander Kelsch, America's Health Insurance Plans (AHIP), testified in opposition 
submitted testimony #44471 and #44472. 

4:20 p.m. Michelle Mack, Pharmaceutical Care Management Association (PCMA), testified 
in opposition and submitted testimony #44454. 

4:26 p.m. John Arnold, Deputy Commissioner, ND Insurance Department, testified in neutral 
and submitted testimony #44475. 

4:45 p.m. Mark Hardy, Executive Director, ND Board of Pharmacy, testified in neutral and 
submitted testimony #44452. 

Additional written testimony: 

Katy Johnson, President, American Benefits Council, submitted testimony #44438 in 
opposition. 

Dylan Wheeler, Head of Government Affairs, Sanford Health Plan, submitted testimony 
#44461 in opposition. 

4:47 p.m. Chairman Barta closed the hearing. 

Audrey Oswald, Committee Clerk 



 

 

Senate Industry and Business 

03/31/25 

Testimony in Support of House Bill 1584 

Chairman Barta and Members of the Committee, on behalf of the National 

Federation of Independent Business (NFIB) and its thousands of small business 

members, we are here to express strong support for reforming the practices of 

Pharmacy Benefit Managers (PBMs). Small businesses across the North Dakota, 

have been facing increasing healthcare costs, particularly prescription drug 

expenses, which continue to strain their operations and budgets. PBMs, which 

serve as intermediaries between insurers, pharmacies, and drug manufacturers, 

have grown increasingly opaque and complex, leading to rising costs for small 

business owners and their employees. Reforming the PBM industry is necessary 

to bring transparency, fairness, and cost relief to the marketplace. 

PBMs often negotiate rebates and discounts with drug manufacturers, but these 

agreements are not always passed on to consumers. Instead, the savings are 

frequently kept by PBMs or passed to health insurers without benefiting the small 

businesses and their workers who are directly affected by high drug prices. This 

lack of transparency in PBM pricing structures creates an environment where 

small business owners and their employees are paying higher prices for 

prescription medications than they should. Reforms that require PBMs to disclose 

these rebates, as well as the actual costs they are charging to employers and 

consumers, would go a long way in addressing these challenges. 

Small businesses are the backbone of our economy, and they deserve a 

healthcare system that is efficient, transparent, and fair. PBMs, in their current 

#44417

~NFIB. 



form, are contributing to the financial strain small businesses face in providing 

healthcare coverage. By supporting PBM reform, this committee has the 

opportunity to enact meaningful change that will reduce prescription drug costs, 

promote transparency, and improve healthcare outcomes for small business 

owners and their employees. We urge you to move forward with reforms that 

address these critical issues, ensuring that small businesses are not left behind in 

the ever-evolving healthcare landscape. 

Thank you for your time and consideration. 

 

Don Larson 

State Director 

NFIB 

 



 

  
  

  

Senator Jeff Barta 

Chairman 

Senate Industry and Business Committee 

State Capitol 

600 East Boulevard Avenue 

Bismarck, ND 58505 

 

  

RE: North Dakota House Bill 1584  

  

Dear Chairman Barta:  

  

The American Benefits Council (“the Council”) is writing with respect to North 

Dakota House Bill 1584, currently under consideration by the Committee on Industry 

and Business (“the Committee”). While the Council greatly appreciates efforts to reign-

in prescription drug costs for employers and participants, we want to bring to your 

attention that H.B. 1584 includes numerous provisions that present significant issues 

under the federal Employee Retirement Income Security Act of 1974 (ERISA). In 

particular, HB 1584’s proposed removal from the North Dakota Century Code of the 

exclusion for ERISA-covered, self-insured group health plans would be in violation 

of ERISA’s fundamental preemption provision. In doing so, if HB 1584 becomes law, 

it would unintentionally undermine strategies to control costs; and also result in 

inconsistent treatment of employees of the same employer, covered under the same 

plan but working in different states.   

  

The Council is dedicated to strengthening employer-sponsored benefit plans that 

provide vitally important health coverage protection to American workers and their 

families. The Council’s members not only include large multi-state employers, but also 

organizations providing health plan products and support services to employers of all 

sizes. The Council’s membership represents numerous industries employing workers in 

North Dakota (e.g. banks, financial and investment firms, airlines, hotels, insurers, 

agriculture equipment, energy and petroleum, telecommunications networks, etc.)   

 

March 27, 2025  

#44438

0 
AMERICAN BENEFITS 

COUNCIL 

1501 M Slreet l'.'W Suite 600 Washingto11, DC 20005 202-28!>-6700 Facsimile 202-289-4582 www.americanbenefitscow1cil.org 



2 

 

        Given the importance of employer-sponsored health coverage for so many residents 

of North Dakota, employers in the state have a significant interest in the extent to which 

states may regulate self-insured, ERISA-covered plans and the proper interpretation of 

the law’s preemption provision. A more complete explanation of the vital long-standing 

policy objectives supporting ERISA preemption and how HB 1584 as currently drafted is 

directly at odds with that policy is provided in the attachment to this letter.   

 

While ERISA preemption enables an employer to provide consistent benefits to its 

workforce, by no means does it result in a one-size-fits-all approach among all 

employers. Quite the contrary, it allows employers in North Dakota and elsewhere to 

design and operate plans in a manner tailored to the unique needs of its workforce. 

  

In light of these circumstances, and as detailed below, the Council believes that if  

HB 1584 is to be considered at all, unless its definition of “covered entity” is modified so 

as not to apply to self-insured, ERISA-covered plans the law would violate ERISA’s 

preemption provision.  

  

  

NORTH DAKOTA HB 1584  

  

HB 1584 expands the scope of the state’s insurance laws governing pharmacy benefit 

managers (PBMs) by removing the exclusion from such requirements for ERISA-

covered, self-insured group health plans. The recent amendment to HB 1584 in the 

House of Representatives to the definition of “pharmacy benefit manager” does not, in 

any way, alter the extent to which ERISA’s federal preemption framework prevents 
application of these state law provisions to self-insured, ERISA-covered group health 

plans. This is true whether the state law applies directly or indirectly (via regulation of 

the self-funded plan’s PBM). The amendment merely clarifies that a plan that 

administers and manages its own pharmacy benefits is not considered a PBM. 

Nonetheless, ERISA’s preemption provision applies to such a plan. 

In particular, HB 1584’s imposition of an “any-willing pharmacy” provider 

requirement on self-insured, ERISA-covered plans specifically regulates employers’ 

benefit design choices and is squarely preempted by ERISA. The most recent federal 

appeals court to address this exact type of state regulation viewed it as clearly having a 

“connection with” the underlying ERISA-covered plans and held that the network 

regulation was preempted. PCMA. v. Mulready, 78 F.4th 1183, 1190 (Circuit Court of 

Appeals 2023). The U.S. Supreme Court has not yet decided whether to review the case.   

HB 1584 limits the ability of plans to require the use of lower-cost, therapeutic 

equivalents. These plan designs are necessary to achieve efficiencies in the current drug  
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supply chain. State interference in this aspect of plan design clearly binds plans to a 

given benefit structure. As a result, that provision unquestionably has an impermissible 

connection with ERISA-covered plans and should be preempted.   

The Council has similar concerns with the application of current law requirements 

to self-insured, ERISA-covered plans caused by HB 1584’s deletion of the exception for 

ERISA plans in the definition of “covered entity.” In particular, the Council has strong 

concerns with the application of the current law regulation of PBM and plan contracts. 

While the contracting methodology mandated under state law may provide the optimal 

economic outcome for some employers, other employers may seek different, value-

based fee arrangements that are impermissible under the proposed law.   

Flexibility is essential for employers to contract prudently with service providers, as 

mandated by ERISA’s fiduciary duties. Requiring state-by-state contracting with plan 

service providers imposes the significant administrative burdens ERISA’s preemption 

provision was designed to prevent with its focus on uniform plan administration.  

The Council appreciates the committee’s consideration of our comments. We urge 

the Committee to ensure that North Dakota legislation fully acknowledges the scope 

and extent of ERISA preemption. Please let us know if we may answer any questions or 

provide additional information that might be helpful to the Committee.   

Sincerely,  

  
Katy Johnson  

  President  

 

  

cc:

kboehm@ndlegis.gov

menget@ndlegis.gov

gkessel@ndlegis.gov

jklein@ndlegis.gov 

Attachment  



 

  
  

 

ERISA Preemption is Essential  
for Maintaining Employer-Sponsored Health Coverage  

  

The federal Employee Retirement Income Security Act of 1974 (ERISA) preemption 
provision is an essential tool to ensure that multi-state employers are able to continue to 
offer consistent, affordable and high-value health coverage to workers and their 
families. It enables uniform plan administration, flexibility in plan benefit design, and 
the ability to treat employees consistently regardless of where they live or work.  

The fundamental policies that underpinned ERISA’s preemption provision when the 
law was enacted 50 years ago remain just as important today — indeed more so — in 
order to support employees’ access to robust employee benefits. That is because 
ERISA’s preemption standard is increasingly vital for mid-size and small employers as 
the growth in remote work and mobile nature of the workforce has transformed them 
into “multi-state” employers.   

ERISA preemption removes a barrier to mobility of employees within an employer’s 
workforce, facilitating the transfer of talent to other company locations and 
opportunities nationwide. Additionally, consistency in plan design and operation has 
brought tremendous value to working families and to the health system itself.  

Attempts by states to regulate self-funded employer health benefits — either directly 
via laws specifically aimed at group health plans or indirectly via laws applicable to the 
plan’s service provider (in the case of HB 1584, pharmacy benefit managers) — are very 
problematic for employers and their workforces. Such laws hinder the ability of an 
employer to apply a uniform drug benefit across its employee population and they 
undermine pharmacy benefit plan design, which employers carefully develop to 
provide broad, affordable access to prescription drugs.  

Under well-established case law outlining the scope and application of ERISA 
preemption, courts evaluate whether a state law has an impermissible “reference to” or 
“connection with” the ERISA-covered plan in determining whether a state law is 
preempted by ERISA. An impermissible reference to an ERISA-covered plan arises 
where the state law specifically references the ERISA-covered plan or the existence of 
the ERISA-covered plan is essential for the state law to take effect. An impermissible 
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connection with an ERISA covered plan arises when the operation of the state law 
interferes with nationally uniform plan administration, or affects a central matter of 
plan administration, or imposes burdens on plans that parallel those required under 
ERISA, or imposes direct and/or acute economic burdens on plans, or binds the 
employer to a specific benefit design choice.   

Several provisions of HB 1584 have obvious, impermissible connections with self-
insured, ERISA-covered plans, and invade the regulation of plan administration and/or 
require plan sponsors to adopt specific benefit designs (e.g., restrictions on pharmacy 
network design, plan contracting, and covered drug benefits). For these reasons the 
American Benefits Council urges the Committee to ensure that HB 1584, if it is to be 
considered, is not applicable either directly or indirectly to ERISA-covered self-funded 
group health plans.  
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Testimony of Robert T. Smith, 
Partner, Katten Muchin Rosenman LLP, and 

Former Special Assistant Attorney General of North Dakota, 

Before the Committee on Industry and Business,  
North Dakota Senate: 

The State’s Authority to Regulate  
Pharmacy Benefit Managers in the 

Wake of Rutledge and Wehbi 

March 31, 2025 
 

Chairman Barta, thank you for providing me with an opportunity to testify 

before the Senate Committee on Industry and Business about the State’s authority 

to regulate pharmacy benefit managers following the U.S. Supreme Court’s decision 

in Rutledge v. PCMA, 592 U.S. 80 (2020), and the U.S. Court of Appeals for the Eighth 

Circuit’s more recent decision in PCMA v. Wehbi, 18 F.4th 956 (8th Cir. 2021). As you 

know, Rutledge and Wehbi held that States may regulate PBMs even when those 

PBMs are serving plans subject to regulation by the federal Employee Retirement 

Income Security Act of 1974 (ERISA). 

I am a partner at Katten Muchin Rosenman LLP in Washington, D.C., and a 

former special assistant attorney general for North Dakota, but I am appearing here 

solely in my individual capacity. Nothing I say here should be attributed to Katten or 

the Attorney General’s Office. I also want to be clear that no one is compensating me 

for my time testifying here today. Nor did anyone compensate me for my time 

preparing to testify. I am here today at the invitation of the Chairman. 

I have been involved in every major challenge to State PBM legislation for over 

a decade, including PCMA’s challenges in Gerhart (852 F.3d 722 (8th Cir. 2017)), 
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Rutledge, Wehbi, and Mulready (78 F.4th 1183 (10th Cir. 2023), pet. for cert. filed, No. 

23-1213 (U.S. filed May 15, 2024)). In some of those cases, I authored briefs on behalf 

of amici curiae defending the States’ authority to regulate PBMs from challenges 

under ERISA and Medicare Part D. And in Wehbi, I led this State’s successful defense 

of two North Dakota laws that regulate PBMs from challenges under ERISA. In that 

capacity, I twice argued in the Eighth Circuit, served as the principal author of the 

State’s briefing at all levels of the federal judiciary, and successfully petitioned the 

Supreme Court to intervene when the Eighth Circuit reached the wrong result on the 

first go-round, and then helped the Eighth Circuit reach the right result on remand.  

The results of these efforts—by many dedicated men and women in State AG 

offices across the country—is clear: The States possess robust authority to regulate 

PBMs even when those PBMs are serving plans subject to regulation under ERISA. 

You don’t have to just take my word for it. The Supreme Court established as much 

in Rutledge, the Eighth Circuit extended those principles in Wehbi, and Texas 

Attorney General Ken Paxton recognized as much in a recent opinion letter about 

Texas’s own efforts to rein in PBM abuses. See Tex. Att’y Gen. Op. No. KP-0480 (Feb. 

5, 2025), https://www.texasattorneygeneral.gov/sites/default/files/opinionfiles/ 

opinion/2025/kp-0480.pdf. 

As I understand it, the Committee is currently considering House Bill 

No. 1584, which would shift enforcement authority to the Commissioner of Insurance 

and make certain technical amendments to the definitions for a “covered entity” and 

a “pharmacy benefits manager.”  
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I’ve divided my testimony into four parts: First, I will provide a brief overview 

of PBMs and State efforts to regulate those entities. Second, I discuss ERISA and the 

State’s authority to regulate PBMs even when those PBMs are serving ERISA plans. 

Third, I will note how other States are handling enforcement authority and why it 

makes sense to charge the Insurance Commissioner and the Attorney General with 

authority to regulate PBMs. Finally, I explain why the Legislative Assembly should 

enact House Bill No. 1584 to make certain technical amendments to the definitions 

for “covered entity” and “pharmacy benefits manager” contained in the North Dakota 

Century Code. 

1. State Enforcement of PBM Laws 

PBMs are powerful intermediaries who sit between patients and health plans. 

PBMs enter contracts with benefit plans and insurers to provide beneficiaries with 

access to prescription drugs. PBMs deliver this access by contracting separately with 

pharmacies to create networks where beneficiaries can fill their prescriptions. To be 

clear, PBMs are not health benefit plans. Rather, PBMs sell health benefit plans 

access to the pharmacy networks that PBMs create. 

For many years, PBMs operated with impunity across the country, shielded by 

the false claim that any attempt by State governments to regulate their actions would 

yield to preemption by ERISA. PBMs originally were created to facilitate coverage 

determinations and quickly adjudicate prescription-drug claims at the pharmacy 

counter. Over time, PBMs developed an outsized role as the key financial middlemen 

in the prescription drug supply chain by establishing the prices that pharmacies 
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would be paid, demanding kickbacks or rebates from drug manufacturers in exchange 

for favorable formulary placement, and building pharmacy networks that determined 

which pharmacies could even participate in the marketplace. 

Through consolidation and aggressive business practices, three PBMs now 

control over 80% of prescription drug reimbursements in the United States. These 

three companies have vertically integrated operations that include retail, mail order, 

and specialty pharmacies in direct competition with the pharmacies for which they 

establish reimbursement rates. PBMs have aggressively steered high-dollar 

medications to mail-order specialty pharmacies they themselves own, which has put 

their own interests above the plans and patients that PBMs purport to serve. 

As PBMs have consolidated their grip over the prescription drug marketplace, 

their anticompetitive business practices have caused more than 7,000 pharmacies to 

close their doors just since 2019, according to data from a study at the University of 

Pittsburgh.1 At the same time, prescription drug costs have skyrocketed even after 

adjusting for inflation.2  

Seeking to take action to correct this trend of increasing prescription drug costs 

and decreased access to community pharmacies, nearly every State has now enacted 

legislation that regulates PBMs. These laws include requirements that PBMs apply 

for and maintain a license, regulating the process and amount of PBM-pharmacy 

 
1 https://apnews.com/article/pharmacy-closure-drugstore-cvs-walgreens-rite-aid-
91967f18c0c059415b98fcf67ad0f84e 
2 https://www.healthsystemtracker.org/chart-collection/recent-forecasted-trends-prescription-drug-
spending/#Nominal%20and%20inflation-
adjusted%20per%20capita%20spending%20on%20retail%20prescription%20drugs,%201960-2021 
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reimbursements, the composition and quality of the pharmacy networks that PBMs 

create to sell access to insurers and benefit plans, and conflict of interests and 

predatory practices that PBMs impose on pharmacies. 

2. ERISA and State Laws Regulating PBMs 

For many years, there was substantial uncertainty about whether States could 

regulate third-party service providers, like PBMs, when they were serving plans 

subject to regulation by ERISA. A federal statute, ERISA regulates private employer- 

and union-sponsored welfare benefit plans, including prescription drug plans. In one 

early case, the U.S. Court of Appeals for the Fifth Circuit, which includes Texas, 

Louisiana, and Mississippi, held that ERISA preempts State insurance laws because 

they might have a tangential effect on ERISA plans. See Texas Pharm. Ass’n v. 

Prudential Ins. Co., 105 F.3d 1035 (5th Cir. 1997). As a result, many States decided 

to regulate PBMs only when they were serving non-ERISA plans. 

The Supreme Court’s decision in Rutledge v. PCMA, 592 U.S. 80 (2020), 

rejected the logic that underpins those earlier decisions. In Rutledge, the Supreme 

Court considered a challenge to an Arkansas law that regulates PBMs. Act 900, as 

Arkansas’s law is known, regulates the amounts PBMs reimburse pharmacies for 

generic drugs; requires PBMs to provide a reasonable administrative appeal 

procedure, and to update and disclose their reimbursement lists to pharmacies; and 

allows pharmacies to decline to dispense drugs to beneficiaries when a PBM intends 

to reimburse the pharmacy less than the pharmacy’s cost to acquire the drug. Ark. 

Code Ann. § 17-92-507. PCMA, a trade association representing the eleven largest 
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PBMs, claimed that ERISA preempts Act 900. A unanimous Supreme Court 

disagreed.  

According to the Supreme Court, ERISA preempts State laws that have a 

“connection with” or “reference to” ERISA plans. Rutledge, 592 U.S. at 86. A State 

law has a “connection with” ERISA plans when it “governs a central matter of plan 

administration or interferes with national uniform plan administration.” Id. at 87. A 

State law has a “reference to” ERISA plans if and only if it “acts immediately and 

exclusively upon ERISA plans” or “the existence of ERISA plans is essential to the 

law’s operation.” Id. at 88. 

The Supreme Court held that Act 900 did not have a forbidden “connection 

with” ERISA plans. Id. at 87-88. In so holding, the Court emphasized that “not every 

state law that affects an ERISA plan or causes some disuniformity in plan 

administration has an impermissible connection with an ERISA plan.” Id. at 87. 

Rather, ERISA is “primarily concerned with preempting [State] laws that require 

providers to structure benefit plans in particular ways, such as by requiring payment 

of specific benefits or by binding plan administrators to specific rules for determining 

beneficiary status.” Id. at 86-87. Thus, the Supreme Court has deemed preempted 

State laws that dictate eligibility or benefits contrary to the terms of an ERISA plan. 

Egelhoff v. Egelhoff, 532 U.S. 141, 147-48 (2001) (eligibility); Shaw v. Delta Air Lines, 

Inc., 463 U.S. 85, 97 (1983) (benefits); accord Rutledge, 592 U.S. at 87. Act 900 does 

none of these things. The Court explained that the main part of Arkansas’s law was 

a form of “cost regulation,” which does not force ERISA plans “to adopt any particular 
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scheme of substantive coverage.” Id. at 88. Similarly, the Court held the law’s 

“enforcement mechanisms”—the appeal, update, and decline-to-dispense 

provisions—simply regulate the relationship between PBMs and third parties that 

sell access to the “medical benefit[s]” that plans ultimately provide to their 

beneficiaries. Id. at 89-90. The Court emphasized that State law has traditionally 

governed the relationship between plans and third parties who happen to sell goods 

and services to ERISA plans. See id. 

The Court also held that Act 900 did not make a prohibited “reference to” 

ERISA plans. Id. at 88-89. “Act 900 does not act immediately and exclusively upon 

ERISA plans because it applies to PBMs whether or not they manage an ERISA 

plan.” Id. at 88. And “ERISA plans are likewise not essential to Act 900’s operation,” 

because “Act 900 regulates PBMs whether or not the plans they service fall within 

ERISA’s coverage.” Id. at 89. 

To summarize, Rutledge clarifies that States may regulate PBMs even when 

PMBs are serving ERISA plans, and ERISA preemption is concerned primarily with 

State laws only when they “requir[e] payment of specific benefits” or “bind[] plan 

administrators to specific rules for determining beneficiary status.’” Id. at 87. Typical 

State laws regulating PBMs do neither of these things. 

In PCMA v. Wehbi, the Eighth Circuit extended the reasoning of Rutledge to 

apply to two North Dakota laws that regulated the accreditation standards that 

PBMs impose upon pharmacies, a PBM’s ability to refer patients to PBM-affiliated 

pharmacies, and other aspects of how PBMs design the pharmacy networks to which 
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they charge health plans for access. 18 F.4th 956 (8th Cir. 2021). In that case, PCMA 

argued the laws impermissibly regulated “benefit design” by limiting the range of 

choices plans can make in their interactions with PBMs and pharmacies. PCMA 

Replacement Br. 22-27, 31, PCMA v. Wehbi, No. 18-2926 (8th Cir. May 11, 2021), 

2021 WL 2022000. But the Eighth Circuit held that ERISA does not preempt these 

PBM-network provisions, emphasizing that they “do not ‘requir[e] payment of specific 

benefits’ or ‘bind[] plan administrators to specific rules for determining beneficiary 

status.’” Wehbi, 18 F.4th at 968 (quoting Rutledge, 592 U.S. at 87).3 

3. The Appropriate Entity to Enforce State PBM Laws 

As a general matter, most States have charged their insurance commissioner 

or attorney general (or both) with authority to regulate PBMs. For example, Texas, 

Arkansas, Louisiana, and Tennessee have all regulated PBMs within their insurance 

codes and given far-reaching authority to their insurance commissioners. See, e.g., 

Tex. Ins. Code §§ 1369.551–.555, §§ 1369.601–.610; Ark. Code § 23-92-505; La. Rev. 

Stat. § 22:1657; Okla. Stat. §§ 36-6958 – 36-6968; Tenn. Code Ann. § 56-7-3113. 

North Dakota is somewhat unique in giving six different agencies or executive 

officials a role in regulating PBMs: the Attorney General, the Board of Pharmacy, the 

Department of Health and Human Services, the Insurance Commissioner, the Public 

Employees Retirement Board, and the State’s Attorneys.  

 
3 To be clear, even where ERISA preempts a State law, that law is preempted “only insofar as [it] 
relate[s] to plans covered by ERISA.” Shaw, 463 U.S. at 97 n.17. That means that ERISA does not 
preempt State laws as applied to non-ERISA plans, including government-sponsored plans. 
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In my opinion, the State might benefit from consolidating most of its 

enforcement powers with the Insurance Commissioner and the Attorney General. A 

few thoughts inform this opinion.  

Although PBMs are not risk-bearing entities, the three largest PBMs are 

vertically integrated with large health insurance companies that do bear risk and are 

subject to traditional regulation by the insurance commissioner. When viewed in the 

appropriate context, PBMs are simply an extension of how many health insurers 

ultimately administer fully insured pharmacy benefits. And even when a PBM is 

acting as a third-party administrator on behalf of a self-insured plan, a PBM is 

providing the same services that it provides to fully insured plans. The insurance 

commissioner is best positioned to understand and regulate the plan- and beneficiary-

facing sides of a PBM’s business.  

In addition, ERISA provides the States with more authority to regulate PBMs 

when the State is regulating insurance. Under ERISA’s insurance savings clause, 

even when a State law makes an impermissible connection with ERISA plans, 

nothing in ERISA shall be “construed to exempt or relieve any person from any law 

of any State which regulates insurance.” 29 U.S.C. § 1144(b)(2)(A). At the same time, 

under the so-called deemer clause, an ERISA plan “shall not be deemed to be an 

insurance company” subject to “any law of any State purporting to regulate insurance 

companies.” Id. § 1144(b)(2)(A). According to the United States government, the net 

effect of these two provisions is to allow States to regulate PBMs under their 

insurance codes even when those PBMs are providing services to ERISA plans, but a 
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State cannot regulate ERISA plans directly. See Br. of United States as Amicus 

Curiae 17-20, PCMA v. Mulready, No. 22-6074 (10th Cir.) (filed Apr. 10, 2023), 

available at 2023 WL 2990378.  

According to the Supreme Court, a State law need only be directed towards the 

insurance industry and affect the risk-pooling arrangement between an insurer and 

its insured to qualify under the savings clause. Miller v. Ky. Ass’n of Health Plans, 

Inc., 538 U.S. 329, 334, 338 (2003). As a result, regulating PBMs under the insurance 

code does two things: It matches the reality that PBMs are often integrated with 

insurers and regulations of PBMs often affects the risk pooling arrangements of the 

insurance that is offered, and it further insulates State laws from claims of ERISA 

preemption. 

All that said, there are still benefits to providing the Attorney General with 

some authority over PBMs. Among other things, PBMs enter business transactions 

with pharmacies, pharmaceutical manufacturers, other businesses, and 

governments. As a result, there also is a role for the Attorney General in ensuring 

that PBMs do not engage in abusive business practices with these entities. 

4. The Need for Technical Amendments 

As I understand it, the proposed legislation before this Committee, House Bill 

No. 1584, would make technical amendments to the definitions for “covered entity” 

and “pharmacy benefit manager.” Among other things, the legislation would strike 

exemptions from these definitions for self-funded plans subject to regulation under 

ERISA. The Legislative Assembly is right to pursue these changes. 
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Unfortunately and somewhat counter-intuitively, the Eighth Circuit has twice 

held that where a State law includes an express exemption for self-funded plans, 

ERISA will preempt that State law in all of its applications—even as applied to fully 

insured ERISA plans—because such a provision bears an express reference to ERISA. 

See Prudential Ins. Co. of Am. v. Nat’l Park Med. Ctr., Inc., 154 F.3d 812, 822-26 (8th 

Cir. 1998); see also PCMA v. Gerhart, 852 F.3d 722, 728-29 (8th Cir. 2017), abrogated 

on other grounds by Rutledge v. PCMA, 592 U.S. 80 (2020). Although the Supreme 

Court has since rejected other aspects of the Eighth Circuit’s ERISA jurisprudence, 

it has not reviewed the Eighth Circuit’s express-reference holding in Prudential or 

Gerhart.  

As a result, there is a substantial risk that the Eighth Circuit would strike 

down North Dakota’s PBM laws in their entirety as applied to ERISA plans if North 

Dakota continues to exempt self-funded plans subject to regulation under ERISA. It 

is therefore critical that the legislature remove the express reference to self-funded 

ERISA plans from the North Dakota Century Code. 

That said, I understand that the Insurance Commissioner has expressed some 

uneasiness about regulating self-funded ERISA plans directly to the extent that they 

are self-administering their own pharmacy benefits. Some of this uneasiness may be 

traced back to an early view of the scope of ERISA preemption—a view that the 

Supreme Court has since refuted.  

Nevertheless, there is an easy solution for this concern. House Bill No. 1584 

would modify the definition of “pharmacy benefit manager” to clarify that it applies 



12 

only to persons or entities that perform pharmacy benefit management, as a third 

party, under a contract or other financial arrangement with a covered entity. Doing 

so would address the Commissioner’s apparent concern about regulating self-funded 

plans that administer their own pharmacy benefits while avoiding the Eighth 

Circuit’s line of decisions that prohibits States from including an express exemption 

for self-funded ERISA plans. 

In addition, changing the definition as House Bill No. 1584 does could further 

insulate North Dakota’s laws from legal challenge. Although the Eighth Circuit has 

held that the regulation of a PBM is effectively the regulation of an ERISA plan when 

a PBM is serving an ERISA plan, see Wehbi, 18 F.4th at 966-67, the Supreme Court 

has not blessed this approach—and there are reasons to believe the Supreme Court 

might decline to do so. In Rutledge, for example, the Supreme Court explained that 

State law governs a plan’s relationship with third-party service providers, and PBMs 

should not be viewed as an exception to this rule. 592 U.S. at 90-91. Similarly, in 

Metropolitan Life Insurance Co. v. Massachusetts, the Supreme Court clarified that 

that “laws that regulate only the insurer, or the way in which it may sell insurance, 

do not ‘relate to’ benefit plans” under ERISA and are therefore not preempted by that 

law. 471 U.S. 724, 741 (1985). Because an insurer is a third party that sells a service 

to ERISA plans, it is possible to view this language to extend to laws that regulate 

only PBMs. Moreover, the Trump Administration previously supported this 

distinction in Rutledge, explaining that Arkansas’s law did not trigger concerns under 

ERISA because it “regulates PBM administration, not ERISA plan administration.” 
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Br. of United States as Amicus Curiae 15, Rutledge v. PCMA, No. 18-540 (U.S. Dec. 

4, 2019), available at 2019 WL 6609430. 

* * * * * 

In the wake of Rutledge, there is growing consensus that States should exercise 

their authority to regulate PBMs—regardless of the type of plan that the PBM is 

serving. Even before the Supreme Court decided Rutledge, the federal government, 

forty-six States, and the District of Columbia filed briefs with the Supreme Court 

arguing that States have robust authority to regulate PBMs.  

As a result, there has been a recent surge of State-level regulation of PBMs, 

and the push for such regulation has straddled the political divide. Red States and 

Blue States—from Arkansas to California, and everywhere in between—have enacted 

or are considering legislation to further regulate PBMs. North Dakota should 

continue to lead the charge by enacting House Bill No. 1584 to make common-sense 

tweaks to its existing law. 

I am happy to answer any of the Committee’s questions. 
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Chairman Barta, members of the Senate Industry and Business Committee, for the record I am 

Mark J. Hardy, PharmD, Executive Director of the North Dakota State Board of Pharmacy.  I 

appreciate the opportunity to be here to speak to you today about House Bill 1584. 

The Board of Pharmacy members have long been concerned on the practices of Pharmacy 

Benefit Managers [PBM] and many patient care issues created by the market powers of PBMs. 

We continue to hear from patients and pharmacies with concerns of PBM models impacting 

delivery of care. Our office has watched the growing number of states that enacted meaningful 

regulatory approaches on PBMs to enforce laws to address market concerns which PBMs 

influence.  

North Dakota was an early adopter of the certification/licensure of PBMs through the Insurance 

Commissions Office.  Laws and court rulings on PBMs have impacted the provisions listed in the 

original law, which we understand is leading to HB 1584. The state should strongly consider 

strengthening the regulatory mechanism to enforce those provisions over PBMs to protect the 

patients in our state. 

Our office certainly will be happy to be a partner to the Insurance Commissioner’s Office in any 

capacity if these changes are enacted.  I will be happy to answer any questions you may have 

and do appreciate your time.  
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Senate Industry and Business Committee 
HB 1584 

March 31, 2025 - 2:30 pm 

PCMA Testimony in Opposition to HB 1584 

 
GOOD AFTERNOON CHAIRMAN BARTA, VICE CHAIRMAN BOEHM AND 
COMMITTEE MEMBERS:  
  
My name is Michelle Mack and I represent the Pharmaceutical Care Management 
Association, also referred to as PCMA.  PCMA is the national trade association for 
pharmacy benefit managers (PBMs), which administer prescription drug plans for more 
than 289 million Americans with health coverage provided by large and small employers, 
health insurers, labor unions, and federal and state-sponsored health programs.  
 
At this time, PCMA appreciates the opportunity to provide comments on HB 1584 and 
respectfully opposes it. This bill, as amended in the House, changes existing law by 
making changes to definitions, adding to the list of pharmacy benefit manager prohibited 
practices, and adds enforcement and penalties for noncompliance. 

PBMs exist to make drug coverage more affordable by aggregating the buying power of 
millions of enrollees through their plan sponsor/payer clients. PBMs help consumers 
obtain lower prices for prescription drugs through price discounts from retail pharmacies, 
rebates from pharmaceutical manufacturers, and using lower-cost dispensing channels. 
Though employers, health plans and public programs are not required to use PBMs, most 
choose to because PBMs help lower the costs of prescription drug coverage. 

In 2020, the cost of health care spending per North Dakota resident was $13,204, which 
ranks it as the 15th highest in the country1. Health care costs are already high in North 
Dakota, and enacting HB 1584 will only exacerbate the problem.   

The proposed legislation will change existing North Dakota law by removing the 
exclusion of self-funded health plans organized under the federal Employee Retirement 
Income Security Act (ERISA) law from the definition of “covered entity.”  The result of 
removing the exclusion of ERISA self-funded health plans would open the door to 
additional government mandates, leading to increased costs for businesses and other 
employer groups in North Dakota that choose to self-fund health benefits for their 
employees.  Please note that the amendment that was adopted in the House, was 
suggested it “fixed” these issues.  However, that is not the case and in its current 
form, the language in HB 1584 may apply any existing and future state anti-payor laws to 
health plans organized under federal ERISA law.  This could cost self-funded health plans 
in the State of North Dakota $25 million in excess drug spending in the first year 
alone and $417 million over the next 10 years.  

It should be noted, the U.S. Supreme Court’s 2020 decision in the Rutledge case was 
clear and followed 50 years of federal preemption jurisprudence. States may only regulate 

 
1 USA Facts. “Health in North Dakota.” 2023. 
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self-funded health plans organized under federal ERISA law in very narrow 
circumstances. 
 
In 2021, the U.S. Court of Appeals for the 8th Circuit ruled via the Wehbi case that certain 
North Dakota anti-PBM laws may be applied to ERISA plans. However, it should be noted 
that a state would not be compelled to regulate said plans.  PCMA believes the Wehbi 
decision was wrongly decided, and may embolden bad public policy, including anti-
business laws. 
 
PCMA also has concerns with the additional language added under the definition of 
“Payment received by the pharmacy benefits manager”.  For example, “pharmacy price 
concessions” was added, however, pharmacies do not pay PBMs pharmacy price 
concessions.  
 
In Section 3, under “Prohibited practices”, we also have concerns with the added 
language dealing with opt-in contracts.  There are times in the renewal process when 
getting a signed contract back from a pharmacy in a timely manner is an issue. This could 
put both patient access and network adequacy at risk. 
 
In Section 6, dealing with “Enforcement”, the new language would allow ‘collaboration’ 
with the state board of pharmacy.  There is a great need to ensure the protection of 
competitive and proprietary financial information. Therefore, we are very concerned 
about data and information being shared with the board of pharmacy. It should be noted 
that the Federal Trade Commission (FTC) has opposed regulatory boards composed of 
market participants in other industries.  There is also a  US Supreme Court case in North 
Carolina State Board of Dental Examiners v. Federal Trade Commission, that looked into 
the question and ruled in favor of the FTC.  The Board of Pharmacy is comprised of active 
market participants whose access to market sensitive data could result in a conflict of 
interest and undermine competition in the prescription drug marketplace. 
 
Finally, in Section 7, dealing with “Administrative penalties” the monetary and civil penalties 
are extremely excessive, and the language pertaining to restitution to individuals is puzzling 
given PBMs do not have direct contracts with individuals/members.  

It is for these reasons we are opposed to HB 1584 and we recommend a “do not pass” 
recommendation. 

Thank you for your time and consideration.  I would be happy to answer any questions. 



 

 

North Dakota HB 1584 to Cost the State $417 Million 
In Increased Prescription Drug Costs

In 2020, health care spending cost $13,204 per North Dakota resident, ranking it the 15th highest-spending state on 
healthcare.1 In that same time, North Dakota spent over $289 million on retail prescription drugs in the commercial 
market.2 Health care costs are already high in North Dakota, and HB 1584 would only contribute to the problem. The 
proposed legislation would change existing North Dakota law by removing the exclusion of self-funded health plans 
organized under the federal Employee Retirement Income Security Act (ERISA) law from the definition of “covered 
entity.” The result of removing the exclusion of ERISA self-funded health plans would open the door to additional 
government mandates, leading to increased costs for businesses and other employer groups in North Dakota that 
choose to self-fund health benefits for employees. The legislation could mean the current anti-business laws would now 
apply to the self-funded market.  

The core mission of pharmacy benefit managers (PBMs) is to reduce prescription drug costs for health plan sponsors so 
that consumers have affordable access to needed prescription drugs. PBMs offer a variety of services to their health 
plan sponsor clients and patients that improve prescription adherence, reduce medication errors and manage drug 
costs. 

Current North Dakota law includes provisions to restrict the use of core PBM tools, including preferred pharmacy 
networks, utilization management tools, and white bagging.  Although some of the provisions are subject to 
interpretation, expanding just the provisions discussed below to self-funded health plans could cost the State of North 
Dakota $23 million in excess drug spending in the first year alone and $417 million over the next 10 years.  

 

Projected 10-Year Increases in Prescription Drug Spending in North Dakota, 2025–2034 (millions) 

 Self-Insured Group Market 

Restrict Pharmacy Networks $196 

Restrict Utilization Management Tools $97 

Restrict White Bagging $125 

Maximum Costs – Three Provisions $417 

 
 

Methodology: The methodology used to create these cost projections for adopting AWP and utilization management tools was that used by Visante in the 
January 2023 paper “Increased Costs Associated With Proposed State Legislation Impacting PBM Tools.” The methodology used to create the white bagging cost 
projections is described in “Appendix: White Bagging Dispensing.”  
 
 

 
 
 
 

 
1 USA Facts. “Health in North Dakota.” 2023. 
2 PCMA acquired IQVIA data. The statements, findings, conclusions, views, and opinions contained and expressed in this report are based in part on 
data obtained under license from the following IQVIA Institute information service: IQVIA PayerTrak data for PCMA, 2022, IQVIA Inc. All Rights 
Reserved. 
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Bill Provisions Descriptions 

Expanded restrictions could limit the use of preferred pharmacy networks, specialty pharmacies, and mail-order 
pharmacies. 

• PBMs require pharmacies to compete on service, price, convenience, and quality to be included in preferred 
networks. Pharmacies that agree to participate in such arrangements are designated as ‘preferred’ and 
become members of a preferred pharmacy network. These types of networks have gained traction among 
plan sponsors and deliver tangible savings for patients. 

• Nearly 80% of employers believe that mail-order specialty pharmacies are the lowest-cost site of service 
compared with retail community pharmacies and other options.3 The bill guts the ability for health plans and 
PBMs to create preferred pharmacy networks for plans by mandating an “any willing provider”(AWP) 
requirement. According to the Federal Trade Commission4 and academic analysis,5,6,7 this type of mandate 
leads to less competition and higher prices for consumers. 

• When applied to specialty pharmacies, the consequences of AWP legislation are even greater. Because 
specialty drugs are dispensed in such low volumes and target rare conditions, it is infeasible for most retail 
drugstores to stock these medications and provide the specialized services patients require. States do not 
legally differentiate specialty pharmacies from traditional pharmacies. These payer-aligned specialty 
pharmacies must meet payers’ terms and conditions to be included in preferred pharmacy networks. Of the 
roughly 64,000 pharmacies in the U.S., only about 400—less than 1%—are accredited as specialty pharmacies 
by the independent Utilization Review Accreditation Commission.8 

 

Expanded restrictions could limit PBM utilization management tools. 

• Utilization management tools like prior authorization and step therapy are widely used by PBM clients to help 
ensure appropriate and cost-effective use of high-cost drugs. Studies have demonstrated that prior 
authorization can generate savings of up to 50% for targeted drugs or drug categories.9 Step therapy has 
demonstrated savings of more than 10% in targeted categories. These tools are becoming increasingly 
important in managing the rapidly growing use of high-cost specialty pharmaceuticals. Restricting the use of 
these tools would raise drug benefit costs for both patients and plan sponsors. 

 

Expanded restrictions could expand the ban on white bagging. 

• Under a white bagging model, a specialty pharmacy ships the drug for a given patient directly to the health care 
provider rather than the provider buying the drug and billing the insurer. The cost of these drugs through 
specialty pharmacies is lower than through the traditional “buy-and-bill” model. 

• Legislation that would bar health insurers from implementing white bagging will seriously undermine the ability 
of health plans and PBMs to manage their medical specialty pharmacy expenditures, and as a result, drug 
spending in North Dakota would soar. The use of white bagging has real benefits for patients, providers, and 
health plan sponsors.  

 

 
3 PBMI. “Trends in Specialty Drug Benefits”. 2018. 
4 FTC letter to CMS. “Contract year 2015 policy and technical changes to the Medicare advantage and the Medicare prescription drug benefit 
programs.” Mar. 7, 2014. 
5 Klick, Jonathan and Wright, Joshua D., "The Effect of Any Willing Provider and Freedom of Choice Laws on Prescription Drug Expenditures." Am. L. & 
Econ. Rev. 192 (2015). 
6 Atlantic Economic Journal. Durrance, C., “The impact of pharmacy-specific any-willing-provider legislation on prescription drug expenditures.” 2009. 
7 DHS. Reforming America’s Healthcare System Through Choice and Competition. 2018.  
8 URAC. “2022 Specialty Pharmacy Performance Measurement.” 2023. 
9 Prime Therapeutics. “Specialty Utilization Management Proves Effective: Ampyra Prior Authorization Improves Safety and Saves Money.” 2011.  
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Chairman Barta and Members of the Senate Industry and Business Committee - 
 
Good Afternoon – my name is Dylan Wheeler, and I serve as Head of Government Affairs for Sanford 
Health Plan – speaking today in opposition to HB1584.  We would request a Do Not Pass 
recommendation on HB1584. 
 
While on its face, HB1584 suggests that it is limited in scope to pharmacy benefit managers – it is – in 
fact – much broader in application and in impact to North Dakota.  This includes families, businesses, 
and individuals who obtain their health insurance coverage through a self-funded health plan with the 
employer.  As we know, a large portion of these populations do receive coverage through their 
employer.  HB1584 eliminates and directly rescinds reference to ERISA pre-emption from the term 
“covered entity” in North Dakota Century Code.  This will have the effect of the North Dakota 
Insurance Department regulating self-funded health plans that administer benefits through PBMs.   
 
Self-funded employer groups rely on PBMs to administer, negotiate, and adapt to the precise benefit 
design that the employer group is requesting.  To put it another way – self-funded groups maintain a 
certain amount of statutory and regulatory flexibility.  Why is this?  This is because, in a self-funded 
health plan arrangement, the employer group takes on the financial risk of paying out claims.  
Whereas, in a fully-insured arrangement, the insurer takes on the financial risk. This is notable and 
needs to be understood.  Because self-funded groups take on the financial risk, they are mostly exempt 
from state regulation.  Here, with HB1584 – proponents are seeking to encroach on that space, take 
away business choice, and bring a whole new level of red tape to North Dakota. 
 
ERISA pre-emption and self-funded regulation is a diverse and complex topic, requiring an in-depth 
analysis of applicable law, litigation, and understanding of state impact.  To be clear in our comments, 
Sanford Health Plan is not suggesting that everything that PBMs do is perfect and should not be 
scrutinized.  Rather, Sanford Health Plan opposes HB1584 because it would take away self-funded 
clients’ ability to innovate unique pharmacy benefit plan designs, impose additional red tape on 
businesses, and may lead to increased costs on North Dakota consumers.  Additionally, HB1584 may 
lead to litigation as the underlying subject has not been directly addressed by the Courts.  There has 
been some precedent on ERISA pre-emption regarding pharmacy benefits, but the broad scope of 
HB1584 has not been tested.   
 
As this committee has done with several bills this session, we ask that the committee carefully consider 
the implications to the business community, existing PBM regulations, and what the long-term effects 
of HB1584 would have in North Dakota. 
 
I appreciate the opportunity to submit comments and please let me know if you have any questions. 
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Respectfully, 
 
Dylan C. Wheeler, JD MPA 
Head of Government Affairs 
Sanford Health Plan  



House Bill 1584 

North Dakota Senate Industry and Business Committee 

March 31, 2025 

AHIP Testimony 

 

Thank you for the opportunity to speak before you today. My name is Alex Kelsch, and I am 

testifying on behalf of America’s Health Insurance Plans (AHIP). 1 

 

AHIP appreciates the opportunity to comment on HB 1584. AHIP is opposed to HB 1584 

because we are concerned several provisions in HB 1584, due to the definitional change of 

“covered entity,” are preempted by ERISA.  

 

The Employee Retirement Income Security Act of 1974 (ERISA) was enacted to incentivize 

employers to offer robust coverage to employees across the country, which is the leading 

source of affordable, comprehensive, and high-quality health coverage in the U.S.  

 

As an exhibit to this testimony, AHIP has provided a legal analysis by the Groom Law Group to 

the committee supporting this position, which includes a discussion of the ERISA and its legal 

landscape, a description of the specific provisions included in HB 1584 that conflict with it, and 

the basis for federal preemption. 

 

AHIP strongly opposes any attempt to regulate ERISA self-funded plans beyond the 

limits allowed under federal preemption law. Should the proposed policies be enacted, this 

bill could jeopardize the cost-saving, uniform standards North Dakota’s self-insured ERISA 

employers rely on to provide affordable health insurance coverage to their employees.  

 

 

A key feature of ERISA is that it established uniform standards that apply to all employees and 

their beneficiaries – including those residing in different states. These uniform standards enable 

health plans and employers to provide affordable, consistent and equitable coverage to all of 

their employees and their dependents. 

 

Today, more than half of Americans receive their health insurance through employer coverage 

that is governed by ERISA, which affords employers consistency and uniformity of health plan 

administration. This encourages health care coverage that improves the health and financial 

stability of employees and their families. In North Dakota, nearly 500,000 residents (65% of the 

state’s population) are covered by employer insurance. Of those North Dakota employers that 

provide coverage to their employees, 57% of those employers offer self-insured ERISA plans to 

roughly 282,000 North Dakotans.2  

 

AHIP supports a single, cost-saving national standard of regulation for employer-

provided health care coverage – one that gives employers the option to assume financial risk 

 
1 AHIP is the national association whose members provide health care coverage, services, and solutions to hundreds of millions of Americans every 
day. We are committed to market-based solutions and public-private partnerships that make health care better and coverage more affordable and 
accessible for everyone. Visit www.ahip.org to learn how working together, we are Guiding Greater Health.    
2 https://www.ahip.org/documents/2023-AHIP_StateDataBook-ND.pdf 
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and allows employers to choose specifically tailored and uniform benefits for their employees 

regardless of where they live. This ensures more affordable coverage that is easier to 

administer and understand.  

 

The alternative proposed by this bill is a slippery slope that could pave the way for a 50-state 

patchwork of complicated and inconsistent mandates for employer provided coverage. Imposing 

varied state-by-state mandates could lead to:  

 

o Increased costs for North Dakota employers; 

o Increased costs for employees, families and consumers; 

o A more complicated health insurance system; 

o More red tape and bureaucracy in the health care system; 

o Inequal access to care as employees in different states would have different “tiers” of 

health insurance coverage.   

 

Thank you for your consideration of our concerns. To protect North Dakota employers from 

these results and increased health care costs, AHIP urges you to not to pass HB 1584.   

 
 
 
 

 

 

 

 



 

1 

 

February 25, 2025 

 

ERISA Preemption of North Dakota House Bill 1584 

ERISA preempts any state law that “relates to” an ERISA-covered employee benefit 

plan. ERISA § 514(a). As recognized by the Supreme Court of the United States, a central 

purpose of ERISA’s broad preemption provision is to allow for the uniform administration of 

ERISA plans. See, e.g., Egelhoff v. Egelhoff, 432 U.S. 141, 148 (2001) (holding that ERISA 

preempted a state statute governing beneficiaries under an ERISA plan). A state law “relates to” 

a plan, and implicates preemption, when it has a “connection with or reference to” an ERISA 

plan. Id. at 147. The Supreme Court has made clear that a central purpose of ERISA’s broad 

preemption provision is to allow for the uniform administration of ERISA plans. See, e.g., 

Egelhoff v. Egelhoff, 432 U.S. 141, 148 (2001) (holding that ERISA preempted a state statute 

governing beneficiaries under an ERISA plan).   

 

The Supreme Court clarified two main categories of state law that ERISA would 

preempt: (1) “where a state’s law acts immediately and exclusively upon ERISA plans or where 

the existence of ERISA plans is essential to the law’s operation” and (2) where there is “an 

impermissible connection with ERISA plans [which] govern a central matter of plan 

administration.” Gobeille v. Liberty Mut. Ins. Co., 577 U.S. 312, 319-320 (2016) (internal 

quotations and citations omitted).  Notably, the state law at issue in Gobeille applied to the third-

party administrator (“TPA”) acting on behalf of the ERISA-covered plan.  In recognition of the 

statutory “deemer clause,” which prevents states from “deeming” a self-insured, ERISA-covered 

plan to be an insurer for purposes of the insurance savings clause, the Court held that the 

Vermont law at issue was preempted, notwithstanding the fact that it applied to the insurer acting 

as a TPA for the plan.  ERISA § 514(b)(2).  A state law may also be preempted if its economic 

effects force an ERISA plan to adopt certain coverage or restrict its choice of insurers. See id. at 

320. 

 

 In Rutledge, the most recent Supreme Court case analyzing ERISA preemption, the Court 

affirmed both Egelhoff and Gobeille when reviewing a state law that regulates the reimbursement 

amounts PBMs pay pharmacies for drugs covered by prescription drug plans.  Rutledge v. 

Pharm. Care Mgt. Assn., 592 U.S. 80, 86 (2020).  In a narrowly tailored decision, the Court held 

that the state law was not preempted by ERISA because it merely regulated costs rather than 

dictate ERISA-plan choices.  See id. at 81.  Instead, the Court focused squarely on the facts of 

the Arkansas cost-regulation while applying earlier Court precedent addressing the extent to 

which state-level cost regulation is preempted.  Importantly,  the Court was clear that prior 

precedent outside the context of indirect cost regulation remained intact and found that the state 

law did not govern a “central matter of plan administration” by increasing costs for ERISA plans 

without forcing plans to adopt certain rules for coverage.  Id at 80; Gobeille at 320.  Moreover, 

the Court in Rutledge also reaffirmed the long-held view of the Court that a state law “which 

requires employers to pay employees specific benefits, clearly ‘relate to’ benefit plans,” and are 

thus subject to preemption.  Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 97 (1983); Rutledge, 592 

U.S. at 86-87. 

 

#44472

GRCDM LAW GROUP 



 

2 

 

More recently, the Tenth Circuit properly read Rutledge as being limited to indirect cost 

regulation.  In Mulready the court examined an Oklahoma state law that imposed regulations on 

PBMs and pharmacy networks in an effort to establish minimum and uniform guidelines 

regarding a patient’s right to choose a pharmacy provider.  PCMA. v. Mulready, 78 F.4th 1183, 

1190 (10th Cir. 2023).  The state law included four key provisions that subjected PBMs to 

certain rules including pharmacy access network standards and restrictions on the incentives 

given to individuals who fill prescriptions at in-network pharmacies.  See id. at 1190-1191.  The 

court held that all four provisions were preempted by ERISA because they had an impermissible 

connection with ERISA plans by mandating certain benefit structures related to a key benefit 

design (i.e. the scope and differentiation of the plan’s pharmacy network benefit).  Id. at 1199-

1200. The court found that the Oklahoma law was an attempt by the State to “govern[ ] a central 

matter of plan administration” and “interfere[ ] with nationally uniform plan administration.”  Id. 

at 1200.1   

 

The Mulready decision contrasts directly with the view taken by the Eighth Circuit in 

Pharm. Care Mgmt. Ass'n v. Wehbi, where that court evaluated whether ERISA preempted a 

North Dakota statute prohibiting PBMs from precluding pharmacies in probationary status from 

their pharmacy networks.  Pharm. Care Mgmt. Ass’n v. Wehbi, 18 F.4th 956 (8th Cir. 2021).  

The Wehbi court found that such provisions were not preempted by ERISA because the state law 

merely regulated a “noncentral ‘matter of plan administration’ with de minimis economic 

effects” and otherwise did not “‘requir[e] payment of specific benefits’ or ‘bind[ ] plan 

administrators to specific rules for determining beneficiary status.’”  Id. at 968 (citations 

omitted). However, the Mulready court has since appropriately explained how this “formulaic” 

explanation fails to appropriately apply longstanding ERISA preemption standards, which 

instead require a court to  “assess [a state’s] law's effects on the structure of the provider network 

and connected effect on plan design.”  Mulready, 78 F.4th at 1203.  The end result is that while 

Wehbi may for the time being remain the controlling law in the Eighth Circuit, the law is 

anything but settled, as the precise questions presented in Mulready and Wehbi (regarding 

network admission) are currently before the United States Supreme Court.  Mulready v. Pharm. 

Care Mgmt. Ass’n, 145 S. Ct. 131 (2024) (inviting the views of the Solicitor General). 

 

ND House Bill 1584 

North Dakota House Bill 1584 (“HB 1584”), as amended, expands the scope of the 

state’s insurance laws governing pharmacy benefit managers (“PBMs”) by removing the 

longstanding exclusion of ERISA-covered, self-insured group health plans from such 

requirements.  Moreover, the recent amendment to the definition of “pharmacy benefit manager” 

does not, in any way, alter the extent to which ERISA’s federal preemption framework prevents 

application of these state law provisions with respect to self-insured, ERISA-covered group 

health plans.  The amendment merely clarifies that a plan that administers and manages its own 

pharmacy benefits is not considered a PBM.   

 
1 Notably, the Tenth Circuit also squarely rejected the State’s argument that the state law in question was not 

preempted by ERISA because the law regulates PBMs rather than the actual health plan.  Id. at 1194.  Many courts 

have recognized that state laws regulating PBMs function as the regulation of an ERISA plan because most plans 

cannot operate without a PBM.  Id. at 1195 
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Even as amended, HB 1584 continues to pose significant concerns under ERISA’s 

preemption framework.  The Supreme Court is currently considering the specific questions 

raised by the types of regulations at issue in HB 1584, and so the State’s authority to regulate in 

this matter has not been finally determined.  Adopting provisions that run afoul of longstanding 

state exclusions in advance of clarity by the courts will only inject uncertainty for the state’s 

employers that have long relied upon this state law. 

Accordingly, a number of provisions are likely preempted by ERISA based on existing 

Supreme Court jurisprudence, including Rutledge.  In the following chart, we identify the 

specific provision, provide a description of the provision, and include the basis for federal 

preemption. 

Proposed Statutory 

Provision 

Description Reason for ERISA Preemption 

N.D. Cent. Code Ann. 

§ 26.1-27.1-04(2) and 

26.1-27.1-04(3) 

(proposed) 

Requires PBMs to accept any 

pharmacy willing to accept the 

terms of the PBMs’ contracts; 

requires that PBMs offer opt-in 

contracts. 

This provision limits the ability of 

ERISA-covered plans to determine 

the scope of their pharmacy 

networks, which is inherent in the 

plan’s benefit design.  Because the 

provision requires a specific 

benefit design choice by the plan 

sponsor, it should be preempted 

consistent with the holding in 

Shaw. 

N.D. Cent. Code Ann. 

§ 19-02.1-02(14) 

(applied to PBMs 

through § 26.1-27.1-

04(1)) 

Prohibits a PBM from requiring a 

different drug or brand of drug to 

be dispensed in place of the drug 

or brand of drug ordered or 

prescribed without the express 

permission in each case of the 

person ordering or prescribing. 

 

  

This limits the ability of plans to 

adopt formulary designs that 

utilize lower cost, therapeutic 

equivalents.  Because the 

provision requires a specific 

benefit design choice by the plan 

sponsor, it should be preempted 

because it consistent with the 

holding in Shaw. 

N.D. Cent. Code Ann. 

§ 26.1-27.1-05 

Proscribes the payment terms that 

PBMs must offer their clients. 

This provision could impose acute 

and direct economic burden on 

plans because it could limit the 

ability of plans to enter into high-

value contracts  Moreover, it could 

directly conflict with ERISA’s 

fiduciary duty to act solely in the 

interest of the plan.  As a result, 

the provision addresses a central 

matter of plan administration and 

fiduciary obligation, and should be 

preempted per Gobeille.  
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Senate Industry and Business Committee 
HB 1584 - 3/31/25 - 2:30pm 

Senator Jeff Barta - Chairman 

Chairman Barta and members of the Senate Industry and Business Committee, my name is 

Mike Schwab, Executive Vice President of the North Dakota Pharmacists Association. We are here 

today in support of HB 1584. 

HB 1584 looks to address a legal concern, changes to the marketplace and how can North 

Dakota create a process for enforcing existing PBM laws. In the very first definition (covered entity 

page 1- lines 16-18), explicitly exempting self-funded ERISA plans in the law, could preempt the 

entire law. I have summarized the two 8th Circuit cases below that deal with a state law when it 

exempts ERISA self-funded plans by reference in the law. 

1 sr Case - Prudential Ins. Co. of Am. v Nat'l Park Med. Ctr., Inc. 154 F.3d 812, 822-26 (8th Cir. 1998} 

The court concluded, first, that if a state law contains a "reference to" ERISA plans by singling 

out such plans for special treatment, such as, an exemption from the law, there is an established 

" reference to" and therefore preempted under federal law. 

2nd Case - PCMA (PBMs) v. Gerhart (Iowa) 852 f.3d at 729 (8th Cir. 2017) 

The same logic from 1998 was used in this PBM case. Iowa passed some PBM laws and in the 

laws, they exempted self-funded ERISA plans. Because Iowa had a "reference to" ERISA plans in their 

law, even though it was to exempt them from the law, the State of Iowa lost to the PBMs. The laws 

were preempted under ERISA because they had a "reference to" ERISA by explicitly exempting self­

funded ERISA plans in their law. Crazy I know and I do not agree with the 8th Circuit, but that has been 

their position twice. The US Supreme Court has never addressed the 8th Circuit position related to 

directly exempting ERISA plans causes federal preemption. The 8th Circuit's standard for an express 
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reference to ERISA therefore remains good law. This is why it is important to remove language that 

directly exempts ERISA plans. 

Opinion letter by Attorney General Paxton (TX) concluding that ERISA does not preempt two 

recent Texas laws that regulate PBMs: (February 5, 2025) 

https://www.texasattorneygeneral .gov/opinions/ken-paxton/kp-

0480?utm content=&utm medium=email&utm name=&utm source=govdelivery&utm term= 

The opinion is helpful in a number of ways: First, I think it is a well-reasoned analysis of why 

ERISA does not preempt the PBM laws at issue in Texas. Second, you will notice in his opinion, Paxton 

sights PBM laws in Texas where there is no reference to or exemption for ERISA plans in the PBM laws. 

Therefore, his opinion letter concludes the laws are not preempted. I also think his opinion is helpful 

because AG Paxton, is a conservative heavy weight. 

On page 2 - Lines 17-19 

Language is added to include rebate aggregators. What is a rebate aggregator? A rebate 

aggregator is often owned by the PBM or affiliated with the PBM. Two of the three main rebate 

aggregators are located outside the United States with one being Ireland and the other in Switzerland. 

We feel most of the rebate model has shifted in favor of rebate aggregators. If we are asking for 

information on rebates, it is important to gather information on rebate aggregators since the Big 3 

PBMs now own them. Rebate aggregators have a negative effect on the rebates that employer plans 

should be receiving. Through these overseas companies, PBMs are able to maximize rebate retention 

for the benefit of the PBM and not the plans or patients. Rebate aggregators retain a portion of the 

rebate amount as fees. PBMs also reclassify rebates as administrative fees through this process. It is 

not uncommon to see higher cost drugs with higher rebates prioritized on formularies over better 

value or lower costs. You will also find contract language that excludes rebates when drugs are filled 

by a PBM owned pharmacy, mail order or specialty mail order pharmacy. 
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FTC Expands PBM Investigation to PBM-Owned Rebate Aggregators/GPOs 

Language is also added to verify how much of the rebate dollars were retained by the PBM. 

Page 2 - Lines 23-24 

Since this law was enacted, we have seen a lot of market changes, especially around fees 

pharmacies pay to PBMs. From 2010 to 2020, PBM fees charged to pharmacies increased 91,000%! 

That is not a typo. We would like to see other price concessions or financial payments that are paid by 

the pharmacy to the PBM also be reported. 

According to the fiscal year 2022 budget justification (p.242) estimate sent to Congress by 

CMS, pharmacy DIR fees increased by 91,500 percent between 2010 and 2019. For context, a $4 

gallon of milk increased by that much would cost $3,660. (NCPA). 

Page 3 - Lines 7 - 15 

We support changing the definition of pharmacy benefits manager as amended in the House 

to reflect the concerns raised by self-funded pools/trust. By making this change, we can avoid or 

lessen concerns around ERISA preemption. This amendment was suggested by Mr. Robert Smith an 

expert ERISA attorney the State of ND hired to defend our PBM reform laws when the state was sued 

by the PBMs. 

Section 2 - Bottom of page 3 (line 23) through page 4 (line 27) 

This section provides for a formal process for licensing PBMs in North Dakota. This section also 

establishes the condition, terms, fees and application process to bring oversight under the ND 

Insurance Commissioner's office. This section was offered by the ND Insurance Commissioner's office 

as an amendment in the House which the House added to the bill to formalize the process for 
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oversight of PBMs in ND. The ND Insurance Commissioner's office is the best place for authority over 

PBM practices and is considered a best practice for enforcement of state PBM laws. 

Page 5 - Lines 2-3 

Twenty years ago, when this law was passed, the "substitution of one prescription drug for 

another" was really the only other PBM related law under 19-02.1, Since the passage of that law, the 

ND Legislative Assembly has passed a number of other PBM reforms and they are placed under 19-

02.1. HB 1584 would help bring the rest of the PBM laws in 19-02.1 under enforcement of the 

Insurance Commissioner. 

Page 5 - Lines 10-14 

HB 1584 adds two more provisions dealing with PBM contracting practices. In recent years, 

the PBMs have started to offer "silent agreement" contracts. They basically send out a fax or email 

and state "if we do not hear from you in the next 14 days, the pharmacy will automatically agree to 

the terms and conditions." HB 1584 looks to add language that requires a signature from the 

pharmacy and PBM before a contract is finalized and agreed upon. 

HB 1584 also looks to provide the ability of a pharmacy to opt-out of a PBM contract giving a 

90-day notice. We are seeing PBMs trying to lock pharmacies into multi-year contracts with no 

reasonable opt-out structure. PBMs can drop a pharmacy from the network with little to no notice, so 

we feel it is fair that pharmacies are given a more reasonable way to opt-out of a PBM contract. 

Providing a 90-day notice should be a reasonable request. 

Page 6 - Last Page - Enforcement and Penalties 

This section would establish not only an enforcement pathway but provide some expertise and 

help to the insurance commissioner's office. There are a number of states that have placed PBM 

enforcement with their Insurance Commissioner. Maybe I am wrong, but I assume the ND Insurance 
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Commissioner, Board of Pharmacy and ND Health & Human Services could enter into a meaningful 

agreement(s) to help ease the workload and help provide additional expertise. Depending on what 

the agreement(s) looks like, the Board of Pharmacy could help with fielding complaints, fact finding, 

hearings, etc. and then turn things over to the Insurance Commissioner for final review and any 

potential enforcement. The penalties section is kind of self-explanatory and should help with PBM 

compliance. 

In conclusion, HB 1584 (1) cleans up language from twenty years ago, (2) removes language to 

help withstand legal concerns, (3) adds a couple of PBM reforms laws to address market changes, (4) 

provides a pathway for enforcement and (5) helps streamline enforcement efforts while attempting to 

help provide expertise to the Insurance Commissioner's office. 

Thank you for your time and attention today. I am happy to try and answer any questions. 

Respectfully Submitted, 

Mike Schwab 

NDPhA - EVP 

1641 Capit ol Way I Bismarck ND 58501-2195 I Ph: 701-258-4968 I Fax: 701-258-9312 I www.nodakpharmacy.net 
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HB 1584 NEUTRAL TESTIMONY 
John Arnold, Deputy Commissioner 
Senate Industry and Business Committee 
March 31, 2025 

Good afternoon, Chairman Barta and members of the Senate Industry and Business committee. 

My name is John Arnold, Deputy Insurance Commissioner, and I’d like to thank you for hearing 
our Department’s neutral testimony for House Bill 1584. 

When considering what action to take in regulating Pharmacy Benefit Managers (PBMs), I urge 
the committee to first consider the goal of the regulation.  Is the regulation intended to protect 
consumers, or is it intended to protect pharmacists?  I am not suggesting that one of these goals 
is superior to the other, but the answer to the question should guide the regulatory discussion. 

If the goal is to protect consumers, namely through the reduction in prescription drug prices, I 
am compelled to inform you that the experience of the handful of states that have been leaders 
in PBM regulation have not seen this goal come to fruition.  This isn’t to say that some form of 
regulation may be successful in attaining that goal, but we haven’t yet seen what that regulation 
looks like.  So, if the goal is to lower prescription drug prices, I would encourage your 
consideration to resist the urge to act and further explore possible avenues to do this. 

If, however, the goal is to protect pharmacists and pharmacies, this type of regulation may be 
beneficial.  Some of the states that have been early adopters of PBM regulation have seen 
pharmacists and pharmacies receive increased payment from PBMs.  But again, consumers 
have not seen the direct benefit of this sort of regulation. 

I believe that the answer to the question of what the goal of the regulation is vital because it 
should then inform which entity would be appropriate for implementing the regulation.  The 
Insurance Department is first and foremost a consumer protection agency.  We regulate the 
insurance industry from the perspective of safeguarding promises made to North Dakota’s 
insurance consumers.  While PBMs certainly interact with insurance companies, it is important 
to remember that they are neither insurance companies nor insurance producers.  They are 
currently license as a third-party administrator, however that is to allow them to provide 
insurance companies with administrative services, not to pool and underwrite risk. 

If the goal of the regulation is to protect pharmacists, then I would suggest that an entity that is 
more familiar with pharmacists, pharmacies, and the pharmaceutical industry may be the better 
fit.  Given that, it may be appropriate for the legislature to consider whether it may be appropriate 
to evolve the Board of Pharmacy, perhaps to the extent of making it a state agency to alleviate 
conflicts of interest concerns that may arise from that entity regulating to the benefit of the 
members of the board, into a body that could license, regulate, and enforce PBMs. 
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Unfortunately, as I have already indicated, if the goal is to reduce costs for consumers I do not 
have a suggestion to offer the committee. 

As drafted, HB 1584 requires the regulation of PBMs to include full compliance with chapter 19-
02.1, the North Dakota Food, Drug, and Cosmetic Act.  The Department of Health and Human 
Services already has enforcement authority for this chapter, including partial PBM regulation 
found in sections 16.1, 16.2, 16.3, and 16.5. 

As drafted on page 6, lines 12-14, HB 1584 recognizes that three entities (the Insurance 
Commissioner, the Board of Pharmacy, and the Department of Health and Human Services) all 
currently have some touchpoint with PBMs.  I respect the effort to utilize existing state resources 
rather than adding FTEs but relying on joint exercise of common powers agreements has two 
notable flaws.  First, a lack of leadership.  As drafted, the Insurance Commissioner is responsible 
for the implementation of HB 1584, however the Commissioner has no authority over the staff of 
the Department of Health and Human Services or the Board of Pharmacy.  The Commissioner 
cannot address prioritization of work, scheduling, or performance issues in those agencies as it 
relates to duties of this bill.  Second, the experience of other states has shown that the volume 
of work that such regulation requires dedicated and specialized staff.  States that have passed 
PBM regulation laws without dedicated staff have had to add those staff in the subsequent 
legislative session. 

I’ve testified in the past that the necessary resources rely less on the population of the state, and 
more on the population of PBMs, which is roughly even across the country.  While our lower 
population than many states may well correlate with fewer prescriptions being filled, the number 
of complaints is less important than the grouping of the complaints by PBM and by type are likely 
uniform. 

For example, I recently attended a conference and the Insurance Commissioner from Kentucky 
mentioned that in January alone her office received over 3,000 complaints.  Given that North 
Dakota’s population is approximately 17% of Kentucky’s population, we could anticipate well 
over 500 complaints a month.  Having staff sort the complaints is perhaps the only portion of the 
process that depends on population.  One or two individuals may be able to process that volume 
of incoming complaints.    Once sorted, we would envision needing a pharmacist and one or two 
attorneys to review the complaints and interact with PBMs.  Additionally, we would anticipate 
the need for a company analyst and a fraud analyst.  Irrespective of whether the Insurance 
Department fulfills this regulatory need or some other entity, we suggest that effective regulation 
requires five to seven dedicated staff.  This is not an endeavor that can be spread between the 
existing staff of three separate entities. 

Lastly, there is the Rutledge issue.  I stand before you today not to imply that I have an opinion on 
the authority granted by Rutledge, nor to propose that the threat of a lawsuit should impact your 
decision as legislators, but just to suggest that since the courts seem to still be in the process of 
determining the full impact of the Rutledge ruling, we believe that it is prudent to amend the bill 
to state that the Attorney General is responsible for any litigation that may arise from the 
implementation of HB 1584. This is critical because we are a special funded agency and are 
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required to pay the Attorney General for legal services, if this law passes, and if this law 
ultimately gets challenged in court, we would then need to approach the Emergency 
Commission to seek funding for said lawsuit. In our opinion it would be easier to clearly define 
that the adjudication of this law up to the Attorney General. 

Before completing my testimony, I would like to suggest the proposed amendment that I have 
included with my testimony.  When your sister committee in the House was considering HB 1584 
we had the opportunity to collaborate with the committee and added additional language to 
Section 2 pertaining to the licensure of PBMs.  Unfortunately, this was the most work on the bill 
for which the impending crossover deadlines allowed.  Since then, the Department has 
continued to work on HB 1584 to propose what we believe would be needed to successfully 
implement PBM regulation. 
 

Please know that the sponsors of this legislation fully understand the resource requirements 
associated with its implementation. When the bill was heard in the House, the sponsors 
explicitly acknowledged those needs and assured us that the conversation around resources 
would take place in the Senate. In keeping with that commitment, we used the time during 
crossover to prepare for this very discussion. That’s why we’re here today. This is not a new or 
untested concept—either in North Dakota or in our neighboring states—and we have a strong 
understanding of the resources necessary to implement these changes effectively. 

To that end, the amendment we are proposing reflects what we believe is necessary to carry out 
this legislation in a meaningful and responsible way. We recognize that it comes with a cost, and 
while the full impact is still evolving, the amendment provides the flexibility we need to respond 
to future regulatory demands that may arise from this body’s actions. 

Let me be clear: our appropriations request will be significant. However, instead of asking 
directly for the 7 to 8 full-time employees (FTEs) we believe will ultimately be necessary to 
regulate this new area of insurance, we’ve chosen a different approach. Our amendment asks 
for built-in flexibility—giving the department the ability to hire when needed, adapt to this 
evolving space, and manage implementation of a new PBM Division in a fiscally responsible way. 

Before I walk through the specifics of the amendment, I must emphasize one crucial point: 
regulatory authority without the resources to support it will create unrealistic expectations—
among pharmacies, consumers, and even policymakers. I can foresee a situation in which this 
body passes enhanced regulatory guidelines for a space where we currently have limited or no 
authority, but fails to provide the necessary support. The result would be frustration when the 
expected outcomes don’t materialize—not due to lack of will, but lack of capacity. 

With that understanding in place, I’ll now walk you through the details of our fiscal amendment. 

On page 1, Section 1 is being suggested following the passage of HB 1123, which was signed by 
the Governor on March 17.  HB 1123 created uniformity with how fees charged by the 
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Commissioner are listed in code, and so we suggest this to meet that standard.  The 
corresponding removal can be found on page 4. 

On page 1, lines 19-20 we suggest re removal of “an employer” to strengthen potential 
challenges to the law under ERISA. 

Page 3, line 13 corrects a misspelling. 

Page 4 lines 4 and 6 corrects the oversight of not including an email address when drafting the 
original amendment in the House. 

Page 4, lines 15-21 edits are being suggested in conjunction with the edits on page 1, Section 1 
as a result of the passage of HB 1123. 

Page 5, lines 4-6 enumerate the sections of the North Dakota Food, Drug, and Cosmetic Act with 
which PBMs must comply. 

Page 6/7, Section 9 established the service of process procedure necessary to take 
administrative action against a regulated entity.  

Page 7, Section 10 establishes the Attorney General as being responsible for the expenses of any 
challenges to the law. 

Page 7, Section 11 establishes that the funds received from the Board of Pharmacy for the 
current prescription drug price disclosure program be deposited into the Insurance Regulatory 
Trust Fund. 

Page 8, lines 5-13 establishes a continuing appropriation for the Insurance Regulatory Trust 
Fund. 

Page 8, Section 13 repeals a section of code stating that PBMs are third party administrators. 

Page 8, Section 14 repeals the prescription drug price transparency program.  

Page 8, Section 15 grants the Commissioner authority to increase or decrease full time 
equivalent positions subject to the availability of funds for the upcoming biennium to implement 
the regulatory program. 

Page 8, Section 16 transfers the funds from the current prescription drug price disclosure 
program to the Insurance Regulatory Trust Fund. 

Page 8, Section 17 creates a January 1, 2026, effective date for what would now be Section 3 of 
the bill.  This is due to the annual nature of the license being created. 

Thank you, Chairman Barta and members of the committee.  I am happy to try to answer any 
questions that you may have. 
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A BILL for an Act to create and enact four new sections to chapter 26.1-27.1 of the North 1 

Dakota Century Code, relating to pharmacy benefits managers; to amend and reenact sections 2 

26.1-27.1-01, 26.1-27.1-02, 26.1-27.1-04, 26.1-27.1-06 and , 26.1-27.1-07 , and 26.1-36.10-06, 3 

of the North Dakota Century Code, relating to pharmacy benefits managers; to repeal section 4 

26.1-27-01.1 and chapter 26.1-36.10; to provide a penalty; to provide a continuing 5 

appropriation, to provide a transfer; to provide an effective date; and to declare an emergency. 6 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 7 

SECTION 1. AMENDMENT. One new subdivision to subsection one of section 26.1-01-07 of 8 

the North Dakota Century Code is created and enacted as follows: 9 

 For the initial application fee for a pharmacy benefit manager, an amount determined by the 10 

commissioner, which may not exceed ten thousand dollars. For each annual renewal, an 11 

amount to be determined by the commissioner, which may not exceed ten thousand dollars. 12 

SECTION 1.2 AMENDMENT. Section 26.1-27.1-01 of the North Dakota Century Code is 13 

amended and reenacted as follows: 14 

 26.1-27.1-01. Definitions. 15 

 In this chapter, unless the context otherwise requires: 16 

1."Covered entity" means a nonprofit hospital or a medical service corporation; a health insurer; 17 

a health benefit plan; a health maintenance organization; a health program 18 

administered by the state in the capacity of provider of health coverage; or an 19 

employer, a labor union, or other entity organized in the state which provides health 20 

coverage to covered individuals who are employed or reside in the state. The term 21 

does not include a selffunded- plan that is exempt from state regulation pursuant to 22 

PROPOSED AMENDMENTS TO 
ENGROSSED HOUSE BILL NO. 1584 

FIRST ENGROSSMENT 
 



Sixty-ninth 
Legislative Assembly 

 Page No. 2 25.1281.02000 

the Employee Retirement Income Security Act of 1974 [Pub. L. 93-406; 88 Stat. 829; 1 

29 U.S.C. 1001 et seq.]; a plan issued for coverage for federal employees; or a health 2 

plan that provides coverage only for accidental injury, specified disease, hospital 3 

indemnity, Medicare supplement, disability income, longterm care, or 4 

other -limitedbenefit- health insurance policypolicies or contractcontracts that do not 5 

include prescription drug coverage. 6 

 2. "Covered individual" means a member, a participant, an enrollee, a contractholder, a 7 

policyholder, or a beneficiary of a covered entity who is provided health coverage by 8 

the covered entity. The term includes a dependent or other individual provided health 9 

coverage through a policy, contract, or plan for a covered individual. 10 

 3. "De-identified information" means information from which the name, address, 11 

telephone number, and other variables have been removed in accordance with 12 

requirements of title 45, Code of Federal Regulations, part 164, section 512, 13 

subsections (a) or (b). 14 

 4. "Generic drug" means a drug that is chemically equivalent to a brand name drug for 15 

which the patent has expired. 16 

 5. "Labeler" means a person that has been assigned a labeler code by the federal food 17 

and drug administration under title 21, Code of Federal Regulations, part 207, 18 

section 20, and that receives prescription drugs from a manufacturer or wholesaler 19 

and repackages those drugs for later retail sale. 20 

 6.5. "Payment received by the pharmacy benefits manager" means the aggregate amount 21 

of the following types of payments: 22 

  a. A rebate collected by the pharmacy benefits manager or a rebate aggregator 23 

which is allocated to a covered entity, or retained by the pharmacy benefits 24 

manager; 25 

  b. An administrative fee collected from the manufacturer in consideration of an 26 

administrative service provided by the pharmacy benefits manager to the 27 

manufacturer; 28 

  c. A pharmacy network fee; pharmacy price concessions, and any other financial 29 

payment made by a pharmacy to a pharmacy benefits manager; and 30 

  d. Any other fee or amount collected by the pharmacy benefits manager from a 31 

manufacturer or labeler for a drug switch program, formulary management 32 
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program, mail service pharmacy, educational support, data sales related to a 1 

covered individual, or any other administrative function. 2 

 7.6. "Pharmacy benefits management" means the procurement of prescription drugs at a 3 

negotiated rate for dispensation within this state to covered individuals; the 4 

administration or management of prescription drug benefits provided by a covered 5 

entity for the benefit of covered individuals; or the providing of any of the following 6 

services with regard to the administration of the following pharmacy benefits: 7 

  a. Claims processing, retailpharmacy network management, and payment of claims 8 

to a pharmacy for prescription drugs dispensed to a covered individual; 9 

  b. Clinical formulary development and management services; or 10 

  c. Rebate contracting and administration. 11 

 8.7. "Pharmacy benefits manager" means a person thatwho performs pharmacy benefits 12 

management, as a third party, under a contract or other fincancial financial 13 

arrangement with a covered entity. The term includesdoes not include a person acting 14 

for a health benefit plan that manages or directs its own pharmacy benefits manager in 15 

a contractual or employment relationship in the performance of pharmacy benefits 16 

management for a covered entity. The term does not include a public self-funded pool 17 

or a private single-employer self-funded plan that provides benefits or services directly 18 

to its beneficiaries. The term does not include a health carrier licensed under title 26.1 19 

if the health carrier is providing pharmacy benefits management to its insureds. 20 

 9.8. "Rebate" means a retrospective reimbursement of a monetary amount by a 21 

manufacturer under a manufacturer's discount program with a pharmacy benefits 22 

manager for drugs dispensed to a covered individual. 23 

 10.9. "Utilization information" means de-identified information regarding the quantity of drug 24 

prescriptions dispensed to members of a health plan during a specified time period. 25 

 SECTION 2.3. AMENDMENT. Section 26.1-27.1-02 of the North Dakota Century Code is 26 

amended and reenacted as follows: 27 

 26.1-27.1-02. Licensing - Terms and fee - Application. 28 

 1. A person may not performestablish or actoperate as a pharmacy benefits manager in 29 

this state unless that person holdswithout first obtaining a certificate of 30 

registrationlicense as an administrator under chapter 26.1-27from the commissioner 31 

under to this section. A person violating this subsection is guilty of a class C felony. 32 
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 2. A person applying for a pharmacy benefits manager license shall submit an application 1 

to the commissioner. The commissioner shall make an application form available on its 2 

website that includes a request for the following information: 3 

  a. The identity, address, electronic mail address, and telephone number of the 4 

applicant; 5 

  b. The name, business address, electronic mail address, and telephone number of 6 

the contact person for the applicant; 7 

  c. If applicable, the federal employer identification number for the applicant; and 8 

  d. Any other information the commissioner considers necessary and appropriate to 9 

establish the qualifications to receive a license as a pharmacy benefits manager 10 

to complete the licensure process. 11 

 3. The term of licensure is one year from April thirtieth through March thirty-first. 12 

 4. The pharmacy benefits manager shall pay an annual renewal fee no later than April 13 

thirtieth. 14 

 5. The commissioner shall determine the amount of the initial application fee, which may 15 

not exceed two hundred fifty dollars. The commissioner shall determine the amount of 16 

the renewal application fee for the registration, which may not exceed one hundred 17 

dollars. The applicant shall submit the fee with anthe initial application andor renewal 18 

application for registrationlicensure. The initial application fee isand renewal fee are 19 

nonrefundable. The commissioner shall return a renewal application fee if the renewal 20 

of registration is not granted. 21 

 6. Each application for a license, and subsequent renewal for a license, must be 22 

accompanied by evidence of financial responsibility in an amount of one million 23 

dollars. 24 

 7. Upon receipt of a completed application, evidence of financial responsibility, and fee, 25 

the commissioner shall review each applicant and issue a license if the applicant is 26 

qualified in accordance with the provisions of this section and the rules promulgated 27 

by the commissioner under this section. The commissioner may require additional 28 

information or submissions from an applicant and may obtain any documents or 29 

information reasonably necessary to verify the information contained in the application. 30 

 8. The license may be in paper or electronic form. The license is nontransferable, and 31 

must prominently list the expiration date. 32 
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 SECTION 3.4. AMENDMENT. Section 26.1-27.1-04 of the North Dakota Century Code is 1 

amended and reenacted as follows: 2 

 26.1-27.1-04. Prohibited practices. 3 

 1. A pharmacy benefits manager shall comply with subsections 19-02.1-01, 19-02.1-02, 4 

19-02.1-14.2, 19-02.1-16, 19-02.1-16.1, 19-02.1-16.2, 19-02.1-16.3, 19-02.1-16.4, 19-5 

02.1-16.5, and 19-02.1-16.6 in chapter 19-02.1 regarding the substitution of one 6 

prescription drug for another. 7 

 2. A pharmacy benefits manager may not require a pharmacist or pharmacy to 8 

participate in one contract in order to participate in another contract. The pharmacy 9 

benefits manager may not exclude an otherwise qualified pharmacist or pharmacy 10 

from participation in a particular network if the pharmacist or pharmacy accepts the 11 

terms, conditions, and reimbursement rates of the pharmacy benefits manager's 12 

contract. 13 

 3. A pharmacy benefits manager shall offer pharmacy contracts that are opt-in contracts 14 

with at least thirty days to respond and signatures must be obtained from the 15 

pharmacy or entities contracting on behalf of pharmacies. 16 

 4. A pharmacy must be allowed to opt-out of a pharmacy benefits managers contract by 17 

providing at least a ninety-day notice. 18 

 SECTION 4.5. AMENDMENT. Section 26.1-27.1-06 of the North Dakota Century Code is 19 

amended and reenacted as follows: 20 

 26.1-27.106. Examination of insurer- covered- entity. 21 

 1. During an examination of a covered entity as provided for in chapter 26.1-03, 26.1-17, 22 

or 26.1-18.1, the commissioner shall examine any contract between the covered entity 23 

and a pharmacy benefits manager and any related record to determine if the payment 24 

received by the pharmacy benefits manager which the covered entity received from 25 

the pharmacy benefits manager has been applied toward reducing the covered entity's 26 

rates or has been distributed to covered individuals. 27 

 2. To facilitate the examination, the covered entity shall disclose annually to the 28 

commissioner the benefits of the payment received by the pharmacy benefits manager 29 

received under any contract with a pharmacy benefits manager and shall describe the 30 

manner in which the payment received by the pharmacy benefits manager is applied 31 

toward reducing rates or is distributed to covered individuals. 32 
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 3. Any information disclosed to the commissioner under this section is considered a trade 1 

secret under chapter 47-25.1. This section does not prevent the disclosure of a final 2 

order issued against a pharmacy benefits manager. Such order is an open record. 3 

 SECTION 5.6. AMENDMENT. Section 26.1-27.1-07 of the North Dakota Century Code is 4 

amended and reenacted as follows: 5 

 26.1-27.1-07. Rulemaking authority. 6 

 The commissioner shall adopt rules as necessary beforefor implementation of this chapter. 7 

 SECTION 6.7. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 8 

created and enacted as follows: 9 

 Enforcement. 10 

 1. All powers granted to the commissioner under title 26.1 and chapter 28-32 are 11 

available in enforcing chapter 26.1-27.1, including subpoena power. 12 

 2. This section does not limit the attorney general from investigating and prosecuting 13 

violations of the law. 14 

 3. This section does not prohibit the commissioner, state board of pharmacy, or 15 

department of health and human services from collaborating through joint exercise of 16 

common powers agreements. 17 

 SECTION 7.8. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 18 

created and enacted as follows: 19 

 Administrative penalties. 20 

 1. A pharmacy benefits manager found to be in violation of this chapter or any rules 21 

adopted under this chapter is subject to: 22 

  a. A monetary penalty of up to ten thousand dollars per violation; 23 

  b. Suspension or revocation of license; and 24 

  c. A civil penalty of up to fifty thousand dollars for a second or subsequent violation. 25 

 2. The commissioner may require a pharmacy benefits manager to provide restitution to 26 

affected covered entities or individuals for losses incurred as a result of the violation. 27 

 3. A pharmacy benefits manager subject to penalties under this section is entitled to a 28 

hearing conducted in accordance with chapter 28-32. 29 

      SECTION 9. A new section to chapter 26.1--27.1 of the North Dakota Century Code is 30 

created and enacted as follows: 31 

 Proceedings by commissioner - Service of process - Procedure.  32 
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The commissioner shall serve process upon any licensee in any action or proceeding 1 

instituted by the commissioner under this chapter by electronic mail to the electronic mail 2 

address maintained in section 26.1-27.1-02 or by United States mail to the licensee at the 3 

licensee's last-known address of record or principal place of business. Service of process under 4 

this section is complete upon electronic mailing or United States mailing.  5 

 SECTION 10. A new section to chapter 26.1--27.1 of the North Dakota Century Code is 6 

created and enacted as follows: 7 

 Attorney General. 8 

The attorney general shall appear, represent, and defend against all lawsuits, actions, or 9 

proceedings brought against the state or commissioner in the commissioner’s official capacity. If 10 

the attorney general determines that the attorney general or an assistant attorney general is 11 

unable to defend the commissioner, the attorney general shall contract a special assistant 12 

attorney general to represent the commissioner. The attorney general shall be responsible for 13 

all costs under this section. 14 

SECTION 11. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 15 

created and enacted as follows: 16 

Wholesale License Fee. 17 

The State Board of Pharmacy shall deposit up to six hundred dollars of every wholesaler 18 

license fee and every virtual wholesaler license fee collected by the board under section 43-19 

15.3-12 to the insurance regulatory trust fund.  20 

  SECTION 10.12. AMENDMENT – Continuing appropriation. Section 26.1-01-07.1 of the 21 

North Dakota Century Code is amended and reenacted as follows: 22 

  26.1-01-07.1. Insurance regulatory trust fund established. 23 

  1.   There is hereby created a trust fund designated "insurance regulatory trust fund". The 24 

following amounts must be deposited in the insurance regulatory trust fund: 25 

   a.   All sums received under section 26.1-01-07. 26 

   b.   All sums received under section 26.1-01-07.2 from the insurance regulatory                       27 

trust fund investments. 28 

c.   All retaliatory fees imposed upon persons by the insurance department as                    29 

authorized by law. 30 

         d.   All administrative penalties, fines, and fees collected by the commissioner from any 31 

person subject to this title. 32 
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   e.    Any other amounts provided by legislative appropriation. 1 

2.   The moneys so received and deposited in the insurance regulatory trust fund are 2 

reserved for use by the insurance department to defray the expenses of the 3 

department in the discharge of its administrative and regulatory powers and duties as 4 

prescribed by law subject to the applicable laws relating to the appropriations of state funds and 5 

to the deposit and expenditure of state moneys. The insurance department is responsible for 6 

the proper expenditure of these moneys as provided by law. and are provided on a continuing 7 

appropriation basis. 8 

  3. Except as otherwise provided by law, after the fiscal year has been closed and all 9 

expenses relating to the fiscal year have been accounted for, the office of 10 

management and budget shall transfer any fund balance remaining in the insurance 11 

regulatory trust fund that exceeds one million five hundred thousand dollars to the 12 

general fund. 13 

SECTION 13. REPEAL. Section 26.1-27-01.1 of the North Dakota Century Code is 14 

repealed. 15 

  SECTION 14. REPEAL. Chapter 26.1-36.10 of the North Dakota Century Code is repealed. 16 

  SECTION 15. TRANSFER - EXEMPTION - FULL-TIME EQUIVALENT POSITIONS. 17 

ADJUSTMENTS. Notwithstanding any other provisions of law, the insurance commissioner may 18 

increase or decrease authorized full-time equivalent positions as needed, subject to availability 19 

of funds, during the biennium beginning July 1, 2025, and ending June 30, 2027. The insurance 20 

commissioner shall report to the office of management and budget and legislative council any 21 

adjustments made pursuant to this section. 22 

  SECTION 16. TRANSFER – DRUG PRICING FUND TO INSURANCE REGULATORY 23 

TRUST FUND.  The office of management and budget shall transfer any balance in the drug 24 

pricing fund on the effective date of this Act to the insurance regulatory trust fund. 25 

 SECTION 17. EFFECTIVE DATE. Section 3 of this Act becomes effective January 1, 26 

2026. 27 

 SECTION 8. 18. EMERGENCY. This Act is declared to be an emergency measure. 28 



 
 

 
 
 
 

 

Good afternoon, Chairman Barta and members of the Senate Industry and Business committee. My 

name is Megan Hruby and I am with Blue Cross Blue Shield of North Dakota (BCBSND.)  

BCBSND is here today in opposition of HB 1584 on behalf of our 450,000 members, around 60% of 

whom are self-funded clients. Self-funded plans are generally made up by the state’s largest employers 

who choose to self-fund their health plans in an effort to control costs.   

As you may have heard me testify before, between 2022 and 2024, BCBSND has spent $845,233,023.79 

on North Dakota State Legislature imposed health insurance mandates. We anticipate that with the 

addition of the 2025 mandates and Essential Health Benefit additions, that number will be over $1 

billion.  This legislative session there have been just under a dozen mandates proposed: infertility, 

cryopreservation, insulin caps, ground ambulance reimbursement, step therapy bills, copay coupons, 

dental insurance reform, two different bills to require coverage of GLP-1 medications for weight loss 

and HB 1584, relative to PBM regulation. Each legislative session we see more, not less, mandates 

introduced. If all the proposed bills passed due to pressure from advocacy and special interest groups 

went directly to the commercial market, policyholders would be facing consequences from spur of the 

moment public policy decisions costing hundreds of millions of dollars, with little or no ability to 

unwind the impacts.  

Self-funded plans are governed by ERISA, and therefore not subject to state health insurance 

mandates. They get to choose the benefits they offer their employees. (see below SF v FI chart.) 
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Self-funded 

Employer assumes risk 
Employer provides health 

benefits directly to employees 

Employers have the freedom 
to choose what they cover 

Employer pays claims 

Carriers are third party 
administrator and receive admin 
fees in exchange for networks, 

claims processing, etc 

Governed by federal law (ERISA) 

Assumption of Risk 

Who Picks Benefits? 

Who Pays? 

Who Regulates? 

Fully-insured 

Insurance carrier assumes risk 
Employer purchases insurance 

from insurance company 

Carriers file plans with the 
DOI and offer to Fl clients 

Employers and individuals 
pay premium to 

insurance company 
and carrier pays claims 

Governed by state law and 
subject to state mandates 

4510 13th Avenue South, Fargo, North Dakota 58121 

Blue Cross Blue Shield of North Dakota 1s an independent licensee of the Blue Cross & Blue Shield Association 

Noridian Mutual Insurance Company POD 2-17 



 

 

 

There are several provisions of HB 1584 that are similar to laws regulating PBMs, third party 

administrators and/or health insurers such as BCBSND in other states that courts have determined are 

preempted by ERISA. Notably, there are provisions of HB 1584 that mandate pharmacy network and 

contracting requirements that are similar to the laws successfully challenged in the Mulready (10th 

Circuit) case and certain reporting and disclosure requirements to the laws successfully challenged in 

the Gobielle (2016 US Supreme Court) case. Because these HB 1584 provisions could likewise be 

determined by a court to be preempted by ERISA, one of our concerns is the taxpayer funded lawsuit 

aimed at dismantling ERISA pre-emption that is certain to follow passage. Currently, the Mulready case 

previously mentioned is pending hearing at the US Supreme Court. Again, since there are provisions in 

HB 1584 similar to the laws at issue in Mulready, it would be wise to wait until resolution of that case 

at the US Supreme Court before passing similar legislation in North Dakota.  

Our second concern is what this legislation accomplishes for the average North Dakotan. Will passage 

of this law lower prescription drug costs? That was not one of the arguments made by proponents. In 

other states where PBM regulation has passed, plans have reported their prescription drug costs 

increasing rather than decreasing.  

Rather, we heard an argument about increasing fees and contract practices for pharmacists. Those 

things are unfair. But is it the responsibility of the North Dakota taxpayer to fund a premature lawsuit 

and support legislation to further protect pharmacists? There is no one forcing pharmacists to contract 

with unfair PBMs. North Dakota already has multiple layers of state mandated protection in place in for 

our pharmacists including pharmacy ownership laws, any willing pharmacy, mandated 340B pricing 

with no reporting requirements, and multiple PBM laws that impose several requirements including 

provisions that limit fees and copayments PBMs may charge, require the use of electronic quality 

improvement platforms, prohibit gag orders, and require certain disclosures. Is more government 

regulation the answer right now when we are still waiting for an answer on law passed in 2020? 

PBM regulation is a very relevant topic right now, both at the state and federal level. The National 

Association of Insurance Commissioners (NAIC), National Conference of Insurance Legislators (NCOIL) 

and multiple other state policy platforms have all been looking at this issue for the last several years. 

They have taken testimony, worked on model legislation, and lobbied Congress. These groups continue 

to work through this challenge to come up with a well thought out solution – we urge this committee 

to let these entities work through the process rather than push through legislation that is likely to put 

the ND taxpayers in the position of footing the bill for a lawsuit that this legislation is likely to cause 

without any benefit to them. 

With that Chairman Barta, I urge a Do Not Pass on 1584 and will stand for any questions.  
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JAMIE RASKIN, i1ARYLAN0 
RANl(ING MINORITY MEMBER 

The House Committee on Oversight and Accountability writes to provide you the 
opportunity to conect the record for statements made during your appearance before the 
Committee. On July 23, 2024, the Committee held a hearing titled "The Role of Pharmacy 
Benefit Managers in Prescription Drug Markets." As the Chief Executive Officer of Optum Rx, 
you were invited to testify. 

During the hearing you testified that Optum Rx..does not steer patients to PBM-o'v\-ned 
phamrncies : 

Exchange: 

Congressman Fallon: Okay. And the same thing I would like to start with, 
Mr. Joyner, do your companies steer patients to 
affi liated pharmac ies? Yes or no. 

Mr. Joyner. We actually establish a variety of different network 
options. 

Congressman Fallon: And again, at limited t ime, yes or no? 

Mr. Joyner. So the answer is no. 

Congressman Fallon: Okay. Dr. Kautzner? 

Dr. Kautzner. No, s ir. 
pharmac) 
patients. 

Our clients make the decision on what 
net\\Orks the} want to use for their 

Congressman Fallon: Dr. Conway? 
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Dr. Conway. No. 1 

This statement contradic ts both the Committee 's and Federal Trade Commission's (FTC) 
find ings that Optum R.x, as wel l as Express Scripts and CVS Caremark, steer patients to..P..BM­
owoed pharmacies. 

The FTC interim staff report states that .;vertically integrated PB Ms may have the ability 
and incentive to prefer their own affiliated businesses" to '•increase uti lization of certain drug 
products at affiliated pharmacies to generate the greatest revenue and profits for their respective 
conglomerates."2 PBMs accomplish patient steerage in different ways, including phaimacy 
network and formulary design. For example, the FTC reports that ' 'PBMs routinely create 
narrow and preferred pharmacy J1etworks that can advantage their own pharmacies while 
excluding riva ls:·3 Additionally, the FTC reports that PBMs have multiple ·'optimization levers' 
to steer patients to PBM-owned pharmac ies, including "white bagging.'· or requiring that patients 
obtain drugs from a PBM-afliliated pharmacy, and "brown bagging," which requires that a 
patient is administered a prescription in the prnvider's office instead of a patient's pharmacy of 
choice.4 

Additionally, you testified that Optum Rx reim burses Optum Rx-affiliated pharmacies the 
same or more than non-affiliated pharmacies in its network, while also acknowledging that 
affiliated pharmacies are often the lowest cost option: 

Exchange: 

Congressman Fallon: Okay. Dr. Conway, have you a ll done this, where you 
ate sending out unsolicited communications to 
pharmacies and saying if you don't respond, you are 
opted in, unless you opt out? 

Dr. Conway: We do not particiQate in that type of contracting. and 
our independent phaimacy network has grown over 
the last several years. And we pay them more than 
retail pharmacies and actually pay non-affiliated 
phaimacies, on average, comparable or more than 
our affi liated phannacies. 

Congressman Fallon: So, would you say whether a pharmacy is owned by 

1 The Role of Pharmacy Benefit Managers in Prescription Drug Markets Part III: Transparency and Accountability, 
l 18th Cong. (July 23, 2024). 
2 Federal Trade Commission, Pharmacy Benefit Managers: The Powerful Middlemen Inflating Drug Costs and 
Squeezing Main Street Pharmacies, 3 (July 2024). 
3 Id at 31-32. 
4 Id. 
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Dr. Conway: 

the same company as the PBM, is that a factor in 
determining reimbursement rates? 

No. We pay affiliated and non-affiliated pharmacies 
comparable rates. Often our own affiliated 
pharmacies are actually the lowest cost options in the 
market, and at the end of the day, as described, the 
clients, employers, and others select the network that 
they want to provide to their employees. 5 

This statement contrad icts both the Committee·s and Federal Trade Commission's (FTC) 
findings tha Optum Rx., as well as Express Scripts and CVS Caremark, reimburse PBM-owned 
pham1acies at a higher rate than non-affiliated pharmacies. The FTC interim staff report found 
that PBMs reimburse affiliated pharmacies at significantly higher rates than non-affiliated 
pharmacies. 6 In its case study, FTC found that PBM reimbursements for affiliated pharmacies 
often exceed the.National Average Drug Acquisition Cost (NADAC).7 Additionally, post-sale 
adjustments to pharmacy reimbursements by PBMs have been found to significantly reduce 
reimbursements fo unaffiliated pharmacies. 8 

Additionally, you testified that Optum Rx does not engage in opt out contracting: 

Exchange: 

Congressman Fallon: Okay. Dr. Conway, have you all done this. where you 
are sending out unsolicited communications to 
pharmacies and saying if you don'.t respond, you are 
opted in, unJess you opt out? 

Dr. Conway: We do not participate in that tyi;,e of contracting and 
our independent pharmacy network has grown over 
the last several years. And we pay them more than 
retail pharmacies and actually pay non-affiliated 
pharmacies, on average, comparable or more than 
our affiliated pharmacies. 

The Committee has also reviewed documents titled "Notice Amendment" in which a 
pharmacy to accept an amendment to their contracts with Optum Rx altering Direct and Indirect 
Remuneration by s imply submitting a claim. 9 Furthermore, the FTC's interim staff report states, 
"Independent pharmacies generally lack the leverage to negotiate terms and rates when enrolling 

5 Supra n. l. 
6 Supra n. 2 at 39. 
1 Id 
8 Id at 59. 
9 Notice Amendment, [on file with the Committee]. 
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in PBMs' pharmacy networks, and subsequently may face effectively unilateral changes in 
contract terms without meaningful choice and altematives."10 

The Committee highlights 18 U .S.C. § 1001, which states, " in any Juatter wjthin the 
jurisd iction oJ the execuUve, legislative, or judicial branch of the Government of the United 
States, knowingly and \Yill fully- ... (2) makes any m ater.iall)'. alse, 1ctitious, or fraudulent 
statement or representation; ... shall be fined under this title. imprisoned not_JJlore than 5 years." 11 

The Committee also highlights 18 U .S.C. § 1621 . which states, " having taken an oath before a 
competent tribunal, officer, or person, in any case in which a law of the United States authorizes 
an oath to be administered, that he will testify, declare, depose or ce1tify truly, or that any written 
testimony, declaration, deposition, or certificate by him subscribed, is true, willfully and contrary 
to such oath states or subscribes any material matter which he does not believe to be true . .. is 
guilty of pe1jury and shall. .. be fined under this title or imprisoned not more than five years, or 
both."12 

Please provide any necessary corrections to the ecord prior to September 11, 2024. 

10 Supra n. 2. 
I I [8 U.S.C. § 1001. 
12 l8 U.S.C. § 1621. 

Sincerely, 

St=.~ 
Chairman 
Committee on Oversight and AccOLmtability 
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Lawmakers revive PBM 
reporting bill after near­
passage last session 
The bill, which would also apply to TPAs, came 
close to becoming law in December but ran into 
resistance from Elon Musk. 

By Allison Bell I March 12, 2025 at 10:20 AM 

The U.S. Capitol rotunda. Photo: Diego M. Radzinschi/ ALM 



A Republican and a Democrat are bringing back a 

pharmacy benefit manager reporting bill that nearly 

became law during the 118th Congress. 

Rep. Erin Houchin, R-lnd., and Rep. Joe Courtney, D­

Conn., introduced a version of the Hidden Fees 

Disclosure Act bill for the 119th Congress Tuesday. 

The text of the new version was not available at press 

time, but it's similar to the text of the earlier version, 

which would require a PBM serving a self-insured 

employer health plan to send the employer a report 

showing all compensation the PBM has received; 

detailed information about any rebate or discounts 

negotiated, including information about the amounts 

of rebates or discounts to be passed through to the 

employer or the plan participants; and information 

about the PBM-related compensation flowing to 

other firms providing services for the employer's 

plan. 

Third-party administrators serving self-insured 

employer plans would also have to provide detailed 

reports on their activities. 



TPAs would have to tell employers about rebates, 

discounts, fees coming in from and going to other 

service providers, and recoveries from service 

providers associated with overpayments, erroneous 

payments, incomplete payments, billing errors, fraud 

and other matters. 

The House included the bill in the Lower Costs, More 

Transparency Act bill, a package that passed in the 

House by a 320-71 vote in December. The hidden fees 

bill and the rest of the package nearly became law as 

a large spending package in December, but it was 

eventually removed from the package after Elon 

Musk asked for congressional leaders to replace the 

original spending package with a much shorter 

package. Musk did not comment on the bills excluded 

from the spending package, and it's not known what 

he or President Donald Trump think about the PBM­

related provisions that were left out. 

Related: New 'must pass' House package 

includes employer pl-an PBM section 

PBMs help insurers, self-insured employer health 

plans and other payers manage prescription drug 



benefits. 

PBMs contend that they are attracting criticism 

because of their success at holding down 

prescription drug prices and pharmacies' and 

wholesale distributors' profit margins. 

PB Ms' critics contend that a handful of big PBMs 

control too much of the market, operate in ways that 

weaken competition and keep too much of the 

discounts that they negotiate. 

Houchin said the new hidden fees bill will help by 

making patients and policymakers aware of the true 

cost of prescriptions. 

"Americans should never be blindsided by hidden 

costs in their health care," Houchin said. 

The bill could have a good chance to move forward in 

the House. 

Both Sen. Bill Cassidy, R-La., chairman of the Senate 

Health, Education, Labor and Pensions Committee 

and Rep. Brett Guthrie, R-Ky., chairman of the House 



Energy and Commerce Committee, have expressed 

support for passing PBM legislation. 
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AG Yost secures $49.1 Million settlement in price-fixing 
cases involving generic drugs 

Press release written and provided by the Office of Ohio Attorney General Dave Yost 
Mar 26, 2025 

PHOTO: Prescription drugs, Photo Date: 02/29/2020 

Credit: AL.Eyad / Flickr / CC BY 2.0 

March 26, 2025, Press Release from the Office of Ohio Attorney General Dave Vost: 

COLUMBUS, Ohio - Consumers who were charged too much for certain generic drugs may be 

eligible for compensation from a $49.1 million settlement with two manufacturers, Ohio 

Attorney General Dave Yost announced today. 



·, Apotex of Toronto and Heritage Pharmaceuticals of Eatontown, New Jersey, were accused of 

participating in a long-running scheme to artificially inflate prices, manipulate markets, and 

limit competition for numerous generic prescription drugs. 

Heritage Pharmaceuticals will pay $10 million as part of the settlement, which was filed Dec. 

15, 2016, in the U.S. District Court for the District of Connecticut, in Hartford. Apotex's share of 

the settlement is $39.1 million, bringing the total to $49.1 million. 

"This was a conspiracy to cheat the system - we won't tolerate collusion that inflates drug 

prices and harms Ohioans who rely on affordable medication," Yost said. "We are working to 

restore fair competition and hold wrongdoers accountable." 

Consumers who purchased certain generic prescription drugs between May 2009 and 

December 2019 may be eligible for compensation. To check eligibility, visit 

www.AGGenericDrugs.com, call 1-866-290-0182 (toll-free), or email 

info@AGGenericDrugs.com. 

AG Yost joined a coalition of nearly all states and territories that filed three major antitrust 

complaints against 30 corporate defendants and 25 individual executives. 

• The first complaint, filed in 2016, included Heritage Pharmaceuticals, Apotex and 16 corporate 
defendants, two individual executives, and 15 generic drugs. Two former Heritage executives, Jeffery 
Glazer and Jason Malek, have since settled and are cooperating. 

• The second complaint, filed in 2019, targeted Teva Pharmaceuticals, Apotex and 18 of the nation's 
largest generic drug manufacturers, naming 16 senior executives. 

• The third complaint, filed in 2020, focuses on 80 topical generic drugs that account for billions of 
dollars in U.S. sales and names 26 corporate defendants and 10 individual defendants. Six 
pharmaceutical executives have settled in this case and are assisting in the litigation. 



The cases are all built on evidence from several cooperating witnesses, along with a database 

of more than 20 million documents and.millions of phone records showing communications 

among 600-plus sales and pricing executives in the generics industry. 

The complaints describe an interconnected network of industry executives who secretly met 

at dinners and social gatherings and on private calls, using coded language such as "fair 

share," "playing nice in the sandbox," and "responsible competitor" to disguise illegal 

agreements. One key piece of evidence is a two-volume notebook kept by a cooperating 

witness, documenting secret discussions with competitors and internal meetings over several 

years. 

A major win in the fight against corporate greed, this settlement highlights Ohio's 

commitment to protecting consumers from unlawful practices. 
----------

Copyright 2025 by Lima Communications Corporation. All rights reserved. ----

Katie Honigford 
Anchor /Multimedia Journalist 



jmkasper@amg-nd.com 

From: 
Sent: 
To: 
Subject: 

HEALTH CARE un-covered < healthcareuncovered@substack.com> 
Wednesday, March 26, 2025 10:58 AM 
j mkasper@amg-nd.com 
There is a Bi-Partisan Bill to Rein in PBMs and Lower Drug Costs. It's a Step in the Right 
Direction. 

Forwarded this email? Subscribe here for more 

There is a Bi-Partisan Bill to Rein in 
PBMs and Lower Drug Costs. It's a 
Step in the Right Direction. 
Pharmacy benefit managers' business practices have led to soaring 
prescription drug prices that make life-saving medications 
unaffordable for millions of Americans. 
WENDELL POTTER 

MAR26 

Q 0 

, 
Delinking Revenue from Unfair . Gouging Act 

A C T 

READ IN APP 71 

., 

Members ot Congress from both politicc1I parties have joined fo rces to 

reintrodu ce a bill ai med cit reforming how pharmacy benefit ma nagers ( Pl3M s) 

1 



make th eir money at the expense of patients. As reported by ALM Benefits Pro, 

the Del inking Revenue from Unfair Gouging Act, or DRUG Act would halt PBMs 

from tying their payments to the retai l or wholesale prices of prescription drugs. 

Instead, PBMs would have to charge fl at fees for their services - an approach 

tha t could reduce the fi nancial incentives fo r PBMs to drive up drug prices. 

HEALTH CARE un-covered is a reader-supported publication. To receive new 

posts and support my work, consider becoming a free or paid subscriber. 

As a reminder, PB Ms are the middlemen between drug manufacturers and 

patients. While they have been around for years, the biggest are now owned by 

big insurance companies. Cigna, CVS/ Aetna and UnitedHealth Group. 

Col lectively, those companies control 80% of the.market, and they have figured 

out how to maximize profi ts in numerous ways. 

For many drugs, the PBMs are taking more money out of the pharmacy supply 

chain than either the drugs' manufacturers or our local pharmacies., The big 

insurer-owned PB Ms often pocket a cut of the very price hikes they claim to 

negotia te down. Critics - like myself- have pointed out that PBMs benefit 

when drug prices go up because their fees are often based on a percentage of 

those inflated costs. 

In more layman's terms: It's not in the PBMs financial interest to keep prices 

down. 

The DRUG Act was reintroduced by Rep. Mariannette Miller-Meeks, M.D. (R-IA) 

along with her colleagues Rep. Nannette Barragan (D-CA), Rep. Nicole 

Malliotakis (R-NY), Rep. Brad Schneider (D-IL), Rep. Rick Allen (R-GA), and Rep. 

Donald Norcross (D-NJ). 

~ 
"Pharmacy benefit mc1 11agers have excessive influence over the pi:ices patients 

~x1y ,i t the pharmacy counter," . "Local Iowa pharmacies 

are closing due to greedy PBM practices, impact ing proximity and access to 

medications for Iowans. The DRUG Act will put downward pressure on 

2 



prescription drug prices and insurance premiums by removing the incentive for 

PB Ms to drive up the list price of medications." 

The PB M's PR and lobbying organization, the Pharmaceutical Care Management 

Association, insists, of course, that the industry's critics are wrong, even as an 

untold number of Americans walk away from the pharmacy country without 

their medications even with an insurance card in their wallets. 

fA, Step in the Right Direction 

The bipa rti san nature of the signals growing recognition - on both 

s ides of the political ai s le - that PRMs are partofthe problem. Several other 

bipartisan bills have or soon will be introducted to rein in the unchecked power 

of PBMs and the insurance giants that own them. We will keep you posted on 

whether some or all of them can finally get across the finish line this year. You 

can be certain PCMA and the big insurance companies will be spending 

enormous amounts of the money we pay in premiums to kill them, but there 

appears to be real momentum. 

You're currently a free subscriber to HEAL TH CARE un-covered. For the full 

experience, upgrade your subscription. 
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'FEDERAL TRADE COMMISSION 
PROTECTING AMERICA'S CONSUMERS 

For Release 

FTC_R_eleases Second I11terim Staff Report 
on Prescription Drug Middle1nen 
Report finds PBMs charge significant markups for cancer, HIV, and other critical 

specialty generic drugs 

January 14, 2025 j O ½. 0 
Tags: Competition I Office of Policy Planning I generic drugs I 
Pharmacy Benefits Managers (PBM). I Health Care I Drug Stores and Pharmacies 

Prescription Drugs 

The Federal Trade Commission today published a second interim staff report on the prescription drug 

middleman industry, which focuses on pharmacy benefit managers' (PBMs) influence over specialty 

generic drugs, including significant price markups by PBMs for cancer, HIV, and a variety of other 

critical drugs. 

Staff's latest reRort found that the 'Big 3 PBMs'-Caremark Rx, LLC (CVS), Express Scripts, Inc. (ESI), 

and OptumRx, Inc. (OptumRx)-marked up numerous specialty generic drugs dispensed at their 

affiliated pharmacies by thousands of percent, and many others by hundreds of percent. Such 

significant markups allowed the Big 3 PBMs and their affiliated specialty pharmacies to generate more 

than $7.3 billion in revenue from dispensing drugs in excess of the drugs' estimated acquisition costs 

from 2017-2022. The Big 3 PBMs netted such significant revenues all while patient, employer, and 

other health care plan sponsor payments for drugs steadily increased annually, according to the staff 

report. 

"The FTC staff's second interim report finds that the three major pharmacy benefit managers hiked 

costs for a wide range of lifesaving drugs, including medications to treat heart disease and cancer," 

said FTC Chair Lina M. Khan. "The FTC should keep using its tools to investigate practices that may 



inflate drug costs, squeeze independent pharmacies, and deprive Americans of affordable, accessible 

healthcare-and should act swiftly to stop any illegal conduct." 

''FTC staff have found that the Big 3 PBMs are charging enormous markups on dozens of lifesaving 

drugs," said Hannah Garden-Monheit, Director of the FTC's Office of Policy Planning. "We also found 

that this problem is growing at an alarming rate, which means there is an urgent need for 

policymakers to address it." 

Staff's latest report bui lds on a report issued by FTC staff in July 2024, wl1ich found that pharmacies 

affil iated with the Big 3 PBMs received 68% of the dispensing revenue generated by specialty drugs 

in 2023, up from 54 % in 2016. The latest report analyzes a broader set of specialty generic drugs 

compared to two specialty generic drugs analyzed in the July 2024 report and finds that the Big 3 

PBMs impose significant markups on a wide array of specialty generic drugs. 

The FTC's second interim staff report analyzed all specialty generic drugs dispensed from 2017 to 

2022 for members of commercial health plans and Medicare Part D prescription drug plans managed 

by the Big 3 PBMs for which the FTC has relevant data. This includes an analysis of 51 specialty 

generic drugs comprising 882 National Drug Codes, which include the generic versions of: Ampyra 

{used to treat multiple sclerosis), Gleevec (used to treat leukemia), Sensipar {used to treat renal 

disease), and Myfortic {used by transplant recipients). 

Key Findings 

The FTC's latest interim staff report is part of the Commission's ongoing study of the PBM industry. 

This report highlights several key insights gained from data and documents obtained from special 

orders the FTC issued in 2022 under Section 6(b) of the FTC Act, as well as from publicly available 

information: 

• Significant price markups: The Big 3 PBMs imposed markups of hundreds and 

thousands of percent on numerous specialty generic drugs dispensed at their 

affiliated pharmacies-including drugs used to treat cancer, HIV, and other serious 

diseases and conditions. The Big 3 PBMs also reimbursed their affiliated pharmacies 

at a higher rate than they paid unaffiliated pharmacies on nearly every specialty 

generic drug examined. 

• Dispensing the most profitable drugs: A larger, disproportionate share of 

commercial prescriptions for specialty generic drugs marked up more than $1,000 



per prescription were dispensed by the Big 3 PB Ms' affiliated pharmacies compared 

with unaffiliated pharmacies. Dispensing patterns suggest that the Big 3 PBMs may 

be steering highly profitable prescriptions to their own affiliated pharmacies (and 

away from unaffiliated pharmacies). 

• Over $7.3 billion of dispensing revenue in excess of NADAC: The Big 3 PBMs' 

affiliated pharmacies generated over $7.3 billion of dispensing revenue in excess of 

their estimated acquisition cost, as measured by the National Average Drug 

Acquisition Cost (NADAC), on specialty generic drugs over the study period. PBM­

affiliated pharmacy dispensing revenue in excess of NADAC increased dramatically 

at a compound annual growth rate of 42 percent from 2017-2021. In the aggregate, 

the top 10 specialty generic drugs generated $6.2 billion of dispensing revenue in 

excess of NADAC (85 percent of total). 

• Generating additional income via spread pricing: In the aggregate, the Big 3 PBMs 

also separately generated an estimated $1.4 billion of income f rom spread pricing­

i.e., billing their plan sponsor clients more than they reimburse pharmacies for drugs 

-on the analyzed specialty generic drugs over the study period. 

• Specialty generic drugs help drive parent healthcare conglomerates' operating 

income: The top specialty generic drugs accounted for a significant share of the 

relevant business segments reported by the Big 3 PBMs' parent healthcare 

conglomerates. Operating income from the Big 3 PBMs' affiliated pharmacies 

dispensing of the analyzed specialty generic drugs accounted for 12 percent of the 

aggregated operating income reported by the parent healthcare conglomerates' 

business segments that include their PBM and pharmacy businesses in 2021. 

• Plan sponsor and patient drug spending increased significantly: In 2021, the last 

year for which the FTC received full-year data for this study, plan sponsors paid 

$4.8 billion for specialty generic drugs, while patient cost sharing totaled $297 

million. Between 2017 and 2021 plan sponsors and patient payments both increased 

at compound annual growth rates of 21% for commercial claims, and 14%-15% for 

Medicare Part D claims. 

FTC staff remain committed to providing timely updates as the Commission continues to receive and 

review additional information as part of the ongoing study. 

The Commission voted 5-0 to allow staff to issue the second interim staff report. Commissioner 

Andrew N. Ferguson issued a concurring statement joined by Commissioner Melissa Holyoak. 
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Optum audit shows possible law violation, lower 
payments to independent pharmacies 

by Gwen Dilworth 
November 7, 2024 

~- ....._____..., 
c RESTOR 

Medicat ions are lined up on a shelf at Brandon Discount Drugs in Brandon, Miss., on Th ursday, Oct . 3, 2024. Independent pharmacies 
are facing fin ancial challenges due to redu ced reim bursement s from the companies that serve as middlemen between pharmacies, 

drug manufacturers and insurers. Credit: Eric Shelton/Mississippi Today 



The findings of a recent audit of a major company that manages prescription benefits revea1ed it may have 

violated.Nlississippi law. 

The review of M innesota-basec! Optum 's business practices by the Mississippi Board o£P..bannacy.indicated 

that the company paid independent pharmacjes in Mississippi rates lower than chains and Optum-a:ffil iated 

pharn:;tad es for the same prescription drugs. 

The audit uncovered over 75,000 instances in which Optum-affiliated pharmacies ' lowest payments for a 

prescription drug were higher than at unaffiliated pharmacies in one year, including chain and independent 

drug stores. 

ADVERTISING 

Mississippi state. law prohibits phaim acy benefit managers from reimbursing tl1ei · affiliate pharmacies, or 

ones they own, at higher rates than non-affiliate pharmacies for the same services. 

In some cases, patients footed the bill: consumers were almost twice as likely to pay the full cost of a 

prescription drug claim without contributions from their insmance plan at independent pharmacies than at 

affiliated pharmacies. 



The Board of Pharmacy will hold an administrative hearing based on the alleged violations of Mississippi law 

on Dec. 19. Board staff declined to answer questions about the audit or its findings. 

ADVERTISING 

"I think this proves that we need to have more transparency, we need to have more PBM reform in Mississippi 

and across the country and even on a federal level," said Robert Dozier, the executive director of the 

Mississippi Independent Pharmacy Association, an organization that advocates for 180 pharmacy members. 

Optum declined to answer specific questions about the audit. The company has identified errors in the audit's 

findings and methodology and submitted them to the Board of Pharmacy, said Isaac Sorenson, a spokesperson 

for Optum. 

"The pharmacy- and local pharmacists - play a vital role in supporting people's health and we are committed 

to paying them fairly," he said. " ... For pharmacies in rural and underserved communities, Optum Rx is 

deepening its commitment to support their role by launching new programs, expanding existing initiatives and 

launching a new pharmacy network option for customers." 

He said the new pharmacy network option will provide phannacies with increased reimbursements. Generic 

drngs will be reimbursed at 5% higher rates and brand name drngs at .2% higher rates. 

Outum is owned by health care behemoth UnitedHealth Group lnC:, the U.S. ' most profitable health care 

company and the owner of the nation 's 1.argest health insurance compa11y, United.Healthcare. In 2023, the 

company reaped $32.4 billion in earnings. 



Pha1macy benefit managers are private companies that act as middlemen between pharmacies, drug 

manufacturers and insurers. They process prescription drng claims, negotiate pricing and conditions for access 
to drugs and manage retail pharmacy networks. 

Optum is one of the largest three phaimacy benefit managers in the U.S., which. together account for 79% of 
prescription drug claims nationwide. 

The results ofth.e audit echoed some of the conclusions of a Federal Trade Commission ,r.eport published in 

July: large phannacy benefit managers pay their ow11, affiliated pharmacies significantly--111ore than other 

pbarrnaci_es and set reimbursement rates at untenably, ow levels for independent drng stores, or retail 

pharmacies not owned by a publicly traded company or owned by a large chain, said the report. 

Mississippi Today r.eported last month that many Mississippi independent pharmacists fea they may be 

forced to close their businesses due to low reimbursement rates fro pharmacy benefit managers. 

Pharmacy benefit managers have an incentive to steer customers towards their affiliate pharmacies and 

compensate them at higher rates, which can disadvantage unaffiliated ph.a1macies and lead to higher drug 
costs, said the Federal Trade Commission. 

Optum's affiliate pharmacies include Optum Home Delive1y Pharmacy and Optum Specialty Pharmacy. 

The audit revealed that Optum uses 49 different maximum cost lists, or schedules created by pharmacy benefit 

managers that dete1mine the highest price they will pay pharmacies for generic drugs. Maximum cost lists are 

proprietary and confidential, even to the pharmacies that are reimbursed based on the lists, and change 
continuously. 

"I think that's 48 too many," said Dozier. "There should only be one MAC list." 

Fifteen are used exclusively at independent pharmacies and 22 are used solely at chain pharmacies. 

An analysis of the maximum allowable cost lists showed that independent pham1acies were reimbursed at 

rates 74% lower thattchain pharmacies on average. 

An analysis of a generic drng used to treat bacterial infections yielded a payment to an Optum-affiliated 

pharmacy that was eight times higher than the lowest-paid independent pharmacy on the same day. Chain and 

affiliate phannacies were paid over 20 times as much as independent pharmacies for a generic drng used to 

tr~at stomach and esophagus problems. 



Pharmacies' attempts to contest low reimbursement rates were often unsuccessful, showed the audit. 

Ninety-eight percent of pharmacy appeals were denied, most commonly because they did not include 

information about how much the pharmacy paid to acquire the medication from a wholesaler. 

Mississippi law prohibits pharmacy benefit managers from reimbursing pha1macies at rates below their cost to 

acquire the dmg, even when using a maximum allowable cost list. But the audit revealed over 400 times that 

Optum denied pharmacies' appeals on those grounds, saying that the maximum cost list was accurate. 

The audit, which studied Optum in 2022, was the first commissioned by the Mississippi Board of Pha1macy 

after revisions to state law in 2020 gave it more regulatory authority over pharmacy benefit managers. 

It took the board several years to hire staff to enact the law and receive approval to increase its budget due to 

the high costs of audits, the board's executive director Susan McCoy told lawmakers at the House Select 

Committee on Prescription Dmgs Aug. 21 at the Capitol. 

The board also has pending administrative proceedings with the other largest pharmacy benefit managers in 

the country, Express Scripts and CVS Caremark. Neither is the result of an audit. Both hearings are scheduled 
for Nov. 21. 

Optum has already faced scmtiny for its business practices in Mississippi. Ju August, Attorney General Lynn 

Fitch filed a lawsuit alleging that.Optum and.several other pharmacy benefit managers stoked the opioid 

epidemic by 2Iotting with manufacturers to increase sales of the addictive dmgs and boost their profits. he 

suit also named Evemorth Health and Express Scripts, along with the companies ' subsidiaries. 

AdChoices (l> 
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KEN PAXTON 
i\TTORNEY GENE RAL of TEXAS 

October 03, 2024 I Press Release 

AttorneY- General Ken P-ax:­
ton Sues Big Pbarma Drug 
Manufacturers and P-har­
macy Benefit Managers for 
eonspiracy Illat Increased 
Insulin P-rices liy 1,000% 
Texas Attorney General Ken Paxton sued.J11ajor insulin manufacturers and 
Qharmacy benefi t managers (''PBMs")- including Eli Lilly, Express Scripts, 
CVS Pharmacy, and others-over a conspiracy to increase prices olinsulin. 

Through this conspiracy, the manufacturers artificially and willingly ra ised 
the p rices of insulin then paid a s ignificant, undisclosed portion back to the 

PB Ms as a quid pr o quo for inclusion in the PB Ms' standard offerings. The 
PBMs then granted preferred status to the manufacturer whose drug has 

the highest list price while excluding lower priced drugs. These synthetic 

insulin drugs, which today cost the manufacturers less than $2 to produce 
and were originally priced at $20 when released in the late 1990s, now 
range between $300 and $700. ln the last decade alone, the manufactu rers 

·who are defendants in the lawsui t have increased the prices of their 

insulins up to 1,000%. Attorney General Paxton is suing because the 
insul in_p ricing scheme violates th e Texas Deceptive Trade Practices Act, 
constitutes unjust enrichment, and represents an unlawful civil 

conspiracy. 

"This is a disturbing conspiracy by which pharmaceutical companies were 

intentionally and artificially inflating the price of insulin. Big Pharma 
insulin manufacturers and PBMs worked together to take advantage of 



diabetes patients and drive prices as high as they could," said Attorney 
General Paxton. "These companies acted illegally and unethically to enrich 

themselves, and we will hold them accountable." 

According to the complaint, "While the PBM Defendants represent that they 

perform their services on behalf of their clients (including Texas payors) 

and diabetics to lower drug prices, increase access to affordable drugs, and 
promote diabetic health, these representations are false. Rather, the BM 
Defendants have worked in coordination with the Manufacturer Defendants 

to distort the market for diabetic treatments to their benefit at the expense 
of Texas diabetics and payors." 

Liston & Deas, David Nutt & Associates, the Cicala Law Firm, and Foreman 
Watkins Krutz are serving as outside counsel. 

To read the filing, click here. 

!}_sites/default/files/imag§tP.ress/Eli%20LillY.%20et%20al%20ComP.laint%20FilestamP.ed.: 
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PBMs are modern-day drug price 
gangsters and must be held accountable 

I SARA SIROTA 

APRIL 24, 2023 4 :30 AM 
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In March, Ohio Attorney General Dave Yost fi led a groundbreaking 

lawsuit challenging the coercive tactics of the shadowy: modern­
day health care mafi a.known as ph armacy benefit managers 
(PBMs). You may not have heard of PBMs before, but th ey play a 



critical role in controlling which medications your insurer covers. 
While that may sound like a relatively minor job, PBMs have 
becom e the gatekeepers of the prescription drug industry, 
exploiting their monopoly power to jack up prices, limit access to 

affordable medicines, and line their pockets with billions of dollars 
in profit. Using behind-the-scenes negotiations and secret deals, 
this cartel has enriched themselves by extorting patients, 
pharmacies, and health care providers across the country. 

The lawsuit targets Express Scripts and Prime Therapeutics - two 
of the largest PB Ms in the U.S. Together, they control a mysterious 
and secretive company in Switzerland called Ascent, which Yost 
alleges is merely a front for a p rice-fixing conspiracy that would 
make even the Genovese crime family proud. Under Ascent's veil, 
Express Scripts and Prime Therapeutics agree to restrain 
competition and leverage their and client Humana's combined 
intelligence and market power to strong-arm manufacturers into 
raising prescription drug prices. The accusations are hardly a 
surprise for the PBM industry's longtime critics, who've yet to see 
much progress in the way of reform. But the lawsuit does arrive 
amid heightened momentum throughout the country, among 

· Republicans and Democrats alike, in state legislatures and the U.S. 
Capitol, in attorneys general offices and the Federal Trade 
Commission, to crack down. 

To understand what PBMs do, let's take a patient with attention 
deficit hyperactivity disorder (ADHD). The patient may find their 
health plan requires them to take Concerta, a drug that a 54 mg, 
30-day supply costs a pharmacy about $419 to buy, rather than a 
generic equivalent, which costs just $26. Why would an insurer do 
this? Well, that decision was not up to the insurer. It was up to a 
PBM. 

PBMs come up with the lists of medications that health plans cover 
each year for their bene_ficiaries. The idea is that PBMs can use the 
collective power of multiple plans to get price concessions from 
manufacturers in exchange for better rankings on the lists. The 
better the ranking, the more coverage the plan gives to that drug. 
Janssen Pharmaceuticals, Concerta's maker, can ensure the generic 
gets a worse ranking or is excluded entirely by offering the PB Ms a 
larger rebate than the.generic would ever be able to afford. 

As Senate Finance Committee Chair Ron Wyden (D-OR) said 
during a hearing in late March, these are the "perverse incentives" 



of the PBM business model: PB Ms are paid a percentage of the 
rebate, so they're incentivized to give better coverage to more 
expensive drugs when coming up with their lists. This heightens 
drug spending not only by benefiting brand drugs over generics 
but by encouraging brand makers to compete with one another by 
continuously raising their prices. 

Health plans are often not aware they're.being fleeced because they 
have no idea what the real list and net prices are and how much of 
the rebates the PBMs are retaining. The PBMs claim all this data is 
proprietary, even though these are the very figures Express Scripts 
and Prime Therapeutics are allegedly sharing to fix the market. 
Since they've gotten away with claiming the information must be 
concealed, PBMs are also able to justify being the financial 
middlemen when a patient goes to the pharmacy counter to pick 
up their prescription. This gives them another avenue to skim 
profits, this time from independent pharmacies. 

When the ADHD patient buys Concerta, for example, the PBM 
transmits the reimbursement from the health plan to the 
pharmacy, while taking a cut. This leaves the pharmacy with just 
$415 for the $419 drug, in addition to a $10 copay from the 
patient. That's already a slim margin for any business to operate on, 
let alone that PBMs often charge pharmacies additional fees they 
keep for themselves. They "are actually driving our independent 
pharmacies and our rural pharmacies into submission or gone," 
Senator James Lankford (R-OK) said during last month's hearing. 

There's another perverse incentive in the PBM business model 
that's leading them to squeeze these drugstores into insolvency: 
they have their own mail-order pharmacies they'd rather steer 
patients to. This is just one.type of "vertical integration" that Chair 
Lina Khan's FTC is probing as part of a sweeping investigation into 
the PBM industry. Representative Buddy Carter (R-GA) revealed at 
a House Energy and Commerce Committee hearing in March, 
though, that the PBMs are outrageously not cooperating. Beyond 
the conflicts of interest, just three PBMs - Caremark, Optum Rx, 
and Express Scripts - also control 80 percent of the industry, 
giving them what Senator Bob Menendez (D-N.J.) called 
"inappropriate negotiating leverage." 

The floodgates are finally opening, but legislators and regulators 
must not squander this opportunity to enact half-baked measures. 
With payers facing mounting, unjustified bills each year, there's no 



time to waste. To fix this, do not only impose transparency on the 
system. Address the underlying market failures by reversing the 
poorly conceived exemption from the Anti-Kickback Statute that 
PBMs were given more than 30 years ago so they could take 
rebates from manufacturers. Outlaw PBMs from having their own 
pharmacies and other conflicts of interest to clamp down on the 
absurd leverage the few giants have against their competitors and 
against health plans, patients, providers, and drug makers. As Ohio 
AG Yost said last week, "PBMs are modern gangsters ... scheming in 
the shadows to control drug prices on all sides of the market!' 

Sara Sirota is a Policy Analyst at the A merican Economic Liberties 
Project. 
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Figure 3. PBM Parent Entity Consolidation21 

2000 2006 2012 2018 202 
Cii,l:iP.BM 
AccretloBeallh ---------."'--. Cign:a.PB,.\[ _________ _ CignaPml --------

.ProY:int.1.&~ ~ - > 
l\lerck°"Jl!dco.MnnngedCue ~ !\ledcoBi!altllSoluUoll$---j-
Natiowtl l>rescripLLou.Admlnhtr.uon Cigna (Express Scrlpis) - - --• Clgnn (tvtmonh/EJ;pTeSS Scnpa) 

~ui!s~~pis ~ LXJlre!!SSerlpts Erpn!S~S<.r!pts . 

Pnonw Heab.hcare ~?' - NwR1 . 
WcllPoint J>tumi:u:y .M.mag<!Dll!llt 
Ml.bmi Presaipdo1L~gt:wen1 

Commtttt Ph.um.acy· ------ Comm.caNiPh.a.r,uaey ----- Prtm.lcr (Com.mCan!) -----
Ad,·.mu Par.ulip:a Aero Spetia.lry Pbnnacy ::::::::==-J>i-emiu (Acro/CommCare) 

Cannrni.. '- CllJ'1!IDMk -------
PCS HHlthSystems ~ l 
C\'S (PhumaCare) / C\"S (Ph.arm:iCan!) C\'S Cartmuk 
U.11.itetl..Prol'idu-~ius - - --· 
RxA.tuerica ---------- RxAmuica ---- ---
Mtmberllukh t\let11btrlltalth _____ _, 
A "'B' [ ,\ • • A PB'f C\"S Haltb (CU"rJnarWAtlllll) 

PiD.11 r " ~ etnP.B.•• - --------- euu ., ---------::• 
.Pnidt.ntw:BulwC&re Ph.Inn. s,·c~ 

C\'S lle:i.lth (Ca~mat1.:/Aetn:i) 

Conm Sp«.b.lty .Itafu.sion/Col'2ili'Rl. -- Coram Spl\cWty Inlaslon/Cor:unR:r -4 Cora.m S~bl1yl ru11.SlonJO>r;,.mR.x 
Allcill:1ry Ca~ ~I.anageme1n - - - -- No,·o"Ulgix. _ _ ____ __ ,. NovoLoglx ________ ..,f 

Omnican ---------- Omnian --------- Omnle.Jre 

i3li>R:r --- -------- Blo'tu -----------
LDI lutr;;nt~.Pbaruw:y Srnius---. LDJ Tu.l~r&trdPlunmu·y&n'ic~---. LDI lllt~t'lllf(l J>hllnt1DC_:1' Sen.ktll :OiplomitC 

umw J.lluu-JucauiaJ~ilv----a :-<1a,fonalPbanD;icrorlal Stnitt1 --- • '.ulmi;tl l'h:a.nwaci-utlcaI~'kcs --- ---------.. 
Tl. . t101btc11r, Sh1Jp ------• Tht,wotbt-eilI)' Shop---....._ l3nmnn•~SPi'fblfr Pl11nn:acr 
I tmitliooal Pb11m11cy· l\lllllll!rml'nf ~ ~ress Care. Inc. ------~ .Av Ila SJ>LscL,.J1y .Plillrmu y ----
(" nlyn.lu ---------~_. Cauh,:t Rx - ~ TTtaltbc:rn.Solai:loo,---- -
U lrJtl'~ -------- - llwtb.Tra.n.s ~-----" 

UHG (Op11m1iu) 

I ,m11 Phanma.cySohuions f'ulur1'1Sc:rip«11------
r lnlr.tJ Cm11p ------...... , Iedlil.sJcm.Rx -----..... m ------'-----=•-~me .---------, 

M~Il!rl~ llruth ,P;\rtnu-s ,__;;;:::..._ ,c.,t.1..m:1r.a.n ..... ----------TJUG (Oornm~J -----
f rm.,rl' 
. •1P!\t1 ·----------◄ S nipNft. Jae. _____ .r 
., 1tl'lllS x.i:wttntit sxc Health $ofu1roas---
' l!:r1'elU H 'hl1 h.uti:iri, \Y~ HY.Ith laif't.nln~ 
1 er> Can! (Pretrilmoa . lou ~) - URC (Prt.SOipllon 5'1ta lh1US) ---• tJUG (0JHllru.Rx) -------' 

R c.11 Rr.sbl tal -'-----------



~ 

Prime Therapeutics ordered to pay $10 million for-
price fixing 
By Kelcey Carlson Published January 30, 2025 9:39pm CST I Health Care I FOX 9 I 

The Brief 

• Prime Therapeutics based in Eagan, MN ordered to pay $1 O million in damages for pric 
fi xing. 

• This case stems from healthcare contracts with AIDS Healthcare Foundation (AHF) whic 
provides pharmacy care for people with HIV/AIDS. 

• This was a federal arbitration case that said AHF was harmed by lower reimbursement 
rates from Prime for its drug costs. 

(FOX 9) - Eagan-based Prime Therapeutics has been ordered to pay $10 millio 

~ in damages after federa l arbitration found it engaged in il legal price fixing with 

competitor Express Scripts to suppress drug reimbursement rates fo r HIV/AID'. 

t reatments. 

The impact 

Why it Matters: : Prime Therapeutics negotiates drug prices for insurance plan: 

The arbitration found that Prime collaborated with a competi1 

Express Scri pts, in this price fixing agreement. And the ruling 

stated that Prime violated federal and Minnesota ant i-trust laws in the process 

Increased Scrutiny on Pharmacy Benefit Managers 

The backstory: Prime Therapeutics and Express Scripts are both Pharmacy 

Benefit Managers or PBMs. The Federal Trade Commission is 

~ny~ating the indu_stry which is often in the same ownership 

chain with insurance companies. The federal invest igation alleges that PBMs ar 



inflating generic drug pri_ce_~ by 1,000 percent or more and ~queezing out smal 

~n9ependent pharmacies. 

Dig deeper: FOX 9 has been following the Federal Trade Commission investigat 

and ~led this story in December with a look at how independent 

pharmacies were being impacted. You can also cl ick here to read t 

full Prime Therapeu~!cs ruling. 

Reaction 

Statement from the AIDS Healthcare Foundation 

What they1re saying: 11Through this case and with this ruling, the Prime-ESI 

'collaboration' has been clearly exposed as per-se-il legal 

horizontal price-fixing-the cardinal sin of antitrust law an 

felonious behavior that government antitrust enforcement agencies, including 

FTC, the Department of Justice's Antitrust Division, and U.S. State Attorneys 

~ General, should help put a nat ionwide end to immediately, for all victims," said 

Jonathan M. Eisenberg, AHF's Deputy General Counsel-Litigation and lead 

counsel for AHF in the arbitration. 11We are fearfu l that Prime and/or ESI now w 

retaliate against AHF by kicking AHF out of their pharmacy networks. However, 

AH F took this risk in the pursuit of j ustice to expose the illegal price-f ixing 

'collaboration,' not just for ourselves but to speak out on behalf of everyone 

affected by this ongoing crim inal activity, including thousands of independent 

pharmacies and tens of millions of patients across the United States. 11 

Statement from Prime Therapeutics 

What they're saying: In the arbitration brought by the AIDS Healthcare Foundat 

(AHF), Prime demonstrated how actual patients saved on 

prescription drugs as a result of t he agreement. Wit h this 

1
,,..---..._,_ ruling, AHF is seeking to rewind the clock to cause patients living with HIV/AIDS 

pay more - not less - at their pharmacy and thereby enrich AH F's bottom line. 
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Generic prescription drug prices marked up as higl 
as 5,000%, investigation finds 
By Kelcey Carlson I Published February 2, 2025 10:49pm CST I Health Care I FOX 9 I 

Report: Generic prescriptions marked up 5,000% 

A new FTC report found that pharmacy benefit managers have inflated the pric 

of life-saving generic prescription drugs, finding the companies somet imes 

increased prices of these drugs by 1,000 percent or more. 

The Brief 

• The Federal Trade Commission (FTC) has found that some lifesaving generic prescr ipti c 
drug prices are being inflated, sometimes by 1000 percent or more. 

• The FTC says this is the work of Pharmacy Benefit Managers (PBMs), three of which set 
pricing for 80 percent of prescriptions filled in the U.S. They are Express Scripts, CVS 
Caremark and Optum RX, based in Eden Prairie, MN. 

• The price inflation happens when the Pharmacy Benefit Managers steer customers intc 



pharmacy systems they own, like mai l order. 

---.... {FOX 9) - A new FTC report found that pharmacy benefit managers have i~flatE 

the price of life-saving generic prescription drugs, finding the companies 

sometimes increased prices of these drugs by 1,000 percent or more. 

FTC Findings on drug prices 

What we know: On January 14, 2025, the Federal Trade Commission released a 

second staff report into their findings of Pharmacy Benefit 

Manager price setting. The FTC specifically looked at generic dr 

for conditions like cancer, multiple sclerosis, HIV, transplants and pulmonary 

hypertension. 

The report stated that: "Caremark, Express Scripts and OptumRX marked up 

numerous specialty generic drugs dispensed at their own affiliated pharmacies 

~ thousands of a percent, and many others by hundreds of a percent." 

The report goes on to say, "such significant markups allowed the Big 3 PBMs ar 

their affiliated specialty pharmacies to generate more than $7.3 billion in reven 

from dispensing drugs in excess of the drugs' estimated acquisition costs from 

2017 to 22." 

FOX 9 looked further into the pricing in the report and found that a multiple 

sclerosis drug ca lled Dalfampridine can be purchased for cash for about $10 a1 

pharmacy counters or on line through Cost Plus Drugs for a 30-day supply. But 

the FTC found that employers and customers through insurance plans get bille 

about $1,000 dollars for that same 30-day supply. 

The cancer drug lmatinib can be purchased for cash at a pharmacy counter or 

online at Cost Plus Drugs for around $34.50 for a 30-day supply, but health pla 
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Supreme Court takes up PBM case: 
Does ERISApreempt states' efforts 
to regulate drug prices? 
The Oklahoma case hinges on what happens when state 
authority collides with ERISA. 

By Allison Bell I October 11, 2024 at 10:30 AM 

U.S. Supreme Court courtroom in Washington, D.C. Credit: Carol M. 

Highsmith/Library of Congress via Wikimedia Commons 

The U.S. Supreme Court plans to look at states' ability to regulate 

pharmacy benefit managers this term. 

Glen Mulready, Oklahoma's insurance commissioner, is trying to 

overturn an appeals court ruling that found that the Employee 



Retirement Income Security Act of 1974 benefits rule uniformity 

provisions preempts state efforts to regulate PBMs when the PBMs 

are serving self-funded employer health plans. 

Recommended For You 

- ' Signs it is time to 
change your PBM 
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common 
hesitations 

Trump&#039;s 
health benefits 
team picks: The 
early reviews 

The Supreme Court "has long cautioned against stretching ERISA 

to preempt laws in 'traditionally state-regulated' areas about which 

'ERISA has nothing to say,"' Mulready says in a brief filed in 

connection with the case, Mulready v. Pharmaceutical Care 

Management Association. "Pharmacy regulation is an area of 

traditional state concern and neither PBMs nor prescription-drug 

benefits are mentioned anywhere in ERISA." 

But the PCMA, the PBMs' group, says ERISA should preempt the 

Oklahoma PBM law. 

"This Court has said time and time again that any state law that 

'prohibits employers from structuring their employee benefit plans 

in a [particular] manner" is 'clearly' preempted," the PCMA says. 

Related: MetLife wins appeal in $65M health plan drug rebate 

case 

Congress included the state-rule preemption provision ERISA in an .. 

effort to make U.S. benefits rules uniform. 



Congress wanted to encourage large, multistate employers to offer 

benefit plans, by eliminating the need for multistate plans to 

comply with 50 different sets of benefit rules. 

The PBMs contend that the play an important role in holding 

pharmacy benefit costs down. 

State regulators and some other players, including traditional 

pharmacy groups, argue that the big PBMs are not transparent, may 

not really hold employers' costs down and are too hard on 

traditional pharmacies. 

PCMA sued Oklahoma over its Patient's Right to Pharmacy Choice 

Act in the U.S. District Court for the Western District of Oklahoma in 

2019. 

A district court judge ruled in favor of Mulready and Oklahoma's 

PBM law in 2022. 

The 10th U.S. Circuit Court of Apee2ls overturned the lower-court 

ruling in August 2023, finding that ERISA did».r:aempt state effo,£ts 

to regulate PBMs. / 6!!: C1n,,c4,,+ ,, No. 
A group of 32 state attorneys general, which includes both 

Republican attorneys general and Democratic attorneys general, is 

supporting Mulready. 

The list of organizations submitting "friend of the court briefs" or 

comments, in support of Mulready also includes health care 

provider groups and pharmacy groups. ... 



The Supreme Court Qreviously ruled in favor of state efforts to S ,.,-p.(/,1~ 
regulate self-insured employers' PBMs in Rutledge v. VI ~ 

·- Ufvl_. 
Pharmaceutical Care Management Association. C,P (:;'5 ii 

PCMA contends that the Rutledge ruling did not give states' new tr'( 
authority to regulate the benefits offered by ERISA plans. 
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Sixty-ninth 
Legislative Assembly 
of North Dakota 

Prepared by the Legislative Council 
staff for Representative Kasper 

March 13, 2025 

PROPOSED AMENDMENTS TO 
FIRST ENGROSSMENT 

ENGROSSED HOUSE BILL NO. 1584 
Introduced by 

Representatives Kasper, Koppelman, Lefor, Steiner, Vigesaa, Warrey 

Senators Barta, Boehm, Boschee, Hogue, Klein 

1 A BILL for an Act to create and enact two new sections to chapter 26.1-27.1 of the North Dakota 

2 Century Code, relating to pharmacy benefits managers; to amend and reenact sections 

3 26.1-01-07.1, 26.1-27.1-01 , 26.1-27.1-02, 26.1-27.1-04, 26.1-27.1-06~ and 26.1-27.1-07 of the 

4 North Dakota Century Code, relating to the insurance regulatory trust fund and pharmacy 

5 benefits managers; to provide a penalty; to provide for a transfer; to provide an exemption; and 

6 to declare an emergency. 

7 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

8 SECTION 1. AMENDMENT. Section 26.1-01-07.1 of the North Dakota Century Code is 

9 amended and reenacted as follows: 

10 26.1-01-07.1. Insurance regulatory trustfund established. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

1. There is hereby created a trust fund designated as the "insurance regulatory trust 

fund". The following amounts must be deposited in the insurance regulatory trust fund: 

a. All sums received under section 26.1-01-07. 

b. All sums received under section 26.1-01-07.2 from the insurance regulatory trust 

fund investments. 

c. All retaliatory fees imposed upon persons by the insurance department as 

authorized by law. 

d. All administrative penalties, fines, and fees collected by the commissioner from 

any person subject to this title. 

e. Any other amounts provided by legislative appropriation. 
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2. The moneys se--received and deposited in the insurance regulatory trust fund are 

reserved for use by the insurance department to defray the expenses of the 

department in the discharge of its administrative and regulatory powers and duties as 

prescribed by law subject to the applicable laws relating to the appropriations of state 

funds and to the deposit and expenditure of state moneys. The insurance department 

is responsible for the proper expenditure of these moneys as provided by law. 

3. Except as otherwise provided by law, after the fiscal year has been closed and all 

8 expenses relating to the fiscal year have been accounted for, tl:le office of 

9 management and budget shall transfer any fund balance remaining in the insurance 

10 regulatory trust fund that exceeds one millionthree million dollars to the general fund. 

11 SECTION 2. AMENDMENT. Section 26.1-27.1-01 of the North Dakota Century Code is 

12 amended and reenacted as follows: 

13 26.1-27.1-01. Definitions. 

14 In this chapter, unless the context otherwise requires: 

15 1. "Covered entity" means a nonprofit hospital or a medical service corporation; a health 

16 insurer; a health benefit plan; a health maintenance organization; a health program 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

administered by the state in the capacity of provider of health coverage; or an 

employer, a labor union, or other entity organized in the state which provides health 

coverage to covered individuals who are employed or reside in the state. The term 

does not include a self funded plan that is e><empt from state regulation pursuant to 

the Employee Retirement Income Security /\et of 1974 [Pub. L. 93 406; 88 Stat. 829; 

29 U.S.G. 1001 et seq.]; a plan issued for coverage for federal employees; or a health 

plan that provides coverage only for accidental injury, specified disease, hospital 

indemnity, Medicare supplement, disability income, long-term care, or other 

limited-benefit health insurance pelieypolicies or eontraetcontracts that do not include 

prescription drug coverage. 

27 2. "Covered individual" means a member, a participant, an enrollee, a contractholder, a 

28 policyholder, or a beneficiary of a covered entity who is provided health coverage by 

29 

30 

the covered entity. The term includes a dependent or other individual provided health 

coverage through a policy, contract, or plan for a covered individual. 
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1 3. "De-identified information" means information from which the name, address, 

2 

3 

4 

telephone number, and other variables have been removed in accordance with 

requirements of title 45, Code of Federal Regulations, part 164, section 512, 

subsections (a) or (b) . 

5 4. "Generic drug" means a drug that is ehemieally equivalent to a brand name drug for 

6 which the patent has expired. 

7 5-:- "Labeler" means a person that has been assigned a labeler code by the federal food 

8 

9 

10 

and drug administration under title 21 , Code of Federal Regulations, part 207, 

section 20, and that receives prescription drugs from a manufacturer or wholesaler 

and repackages those drugs for later retail sale. 

11 6-:-5. "Payment received by the pharmacy benefits manager" means the aggregate amount 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

of the following types of payments: 

a. A rebate collected by the pharmacy benefits manager or a rebate aggregator 

which is allocated to a covered entity, or retained by the pharmacy benefits 

manager; 

b. An administrative fee collected from the manufacturer in consideration of an 

administrative service provided by the pharmacy benefits manager to the 

manufacturer; 

c. A pharmacy network fee~ .. pharmacy price concessions, and any other financial 

payment made by a pharmacy to a pharmacy benefits manager: and 

d. Any other fee or amount collected by the pharmacy benefits manager from a 

manufacturer or labeler for a drug switch program, formulary management 

program, mail service pharmacy, educational support, data sales related to a 

covered individual, or any other administrative function. 

25 H . "Pharmacy benefits management" means the procurement of prescription drugs at a 

26 

27 

28 

29 

30 

31 

negotiated rate for dispensation within this state to covered individuals; the 

administration or management of prescription drug benefits provided by a covered 

entity for the benefit of covered individuals; or the providing of any of the following 

services with regard to the administration of the following pharmacy benefits: 

a. Claims processing, retaHpharmacy network management, and payment of claims 

to a pharmacy for prescription drugs dispensed to a covered individual; 
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b. Clinical formulary development and management services; or 

c. Rebate contracting and administration. 

3 &7. "Pharmacy benefits manager" means a person tAatwho performs pharmacy benefits 

4 

5 

6 

7 

8 

9 

10 

11 

management. as a third party. under a contract or other fincancialfinancial 

arrangement with a covered entity. The term includesdoes not include a person acting 

fora health benefit plan that manages or directs its own pharmacy benefits manager in 

a contractual or employment relationship in the performance of pharmacy benefits 

management for a covered entity. The term does not include a public self funded pool 

or a private single employer self funded plan that pro,.·ides benefits or services directly 

to its beneficiaries. The term does not include a health carrier licensed under title 26.1 

if the health carrier is providing pharmacy benefits management to its insureds. 

12 9:-8. "Rebate" means a retrospective reimbursement of a monetary amount by a 

13 

14 

manufacturer under a manufacturer's discount program with a pharmacy benefits 

manager for drugs dispensed to a covered individual. 

15 -1-B-:9. "Utilization information" means de-identified information regarding the quantity of drug 

16 prescriptions dispensed to members of a health plan during a specified time period. 

17 SECTION 3. AMENDMENT. Section 26.1-27.1-02 of the North Dakota Century Code is 

18 amended and reenacted as follows: 

19 26.1-27 .1 -02. Licensing - Terms and fee - Application. 

20 .L. A person may not performestablish or aaoperate as a pharmacy benefits manager in 

21 

22 

23 

24 

this state unless that person holdswithout first obtaining a certificate of 

registrationlicense as an administrator under chapter 26.1 27from the-the 

commissioner under t&-this section. A person violating this subsection is guilty of a 

class C felony. 

25 2. A person applying for a pharmacy benefits manager license shall submit an application 

26 

27 

28 

29 

30 

31 

to the commissioner. The commissioner shall make an application form available on its 

website tRffiwhich includes a request for the following information: 

_g.,_ The identity. address. and telephone number of the applicant; 

Q,. The name. business address. and telephone number of the contact person for 

the applicant; 

c. If applicable. the federal employer identification number for the applicant; and 
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g_,_ Any other information the commissioner considers necessary and appropriate to 

establish the qualifications to receive a license as a pharmacy benefits manager 

to complete the licensure process. 

4 ~ The term of licensure is one year. from April thirtieth through March thirty-first. 

5 4. The pharmacy benefits manager shall pay an annual renewal fee no later than April 

6 thirtieth. 

7 §..,_ The commissioner shall determine the amount of the initial application fee, which may 

8 

9 

10 

11 

not exceed two hundred fifty dollars. The commissioner shall determine the amount of 

the renewal application fee for the registration. which may not exceed one hundred 

dollars. The applicant shall submit the fee with an application for registration. An initial 

application fee is nonrefundable. The commissioner shall return a renewal application 

12 fee if the renewal of registration is not granted. 

13 6. Each application for a license. and subsequent renewal for a license. must be 

14 

15 

accompanied by evidence of financial responsibility in an amount of one million 

dollars. 

16 L. Upon receipt of a completed application. evidence of financial responsibility. and fee. 

17 

18 

19 

20 

21 

22 

the commissioner shall review each applicantapplication and issue a license if the 

applicant is qualified in accordance with the provisions of this section and the rules 

promulgated by the commissioner under this section. The commissioner may requ ire 

additional information or submissions from an applicant and may obtain any 

documents or information reasonably necessary to verify the information contained in 

the application. 

23 a_ The license may be in paper or electronic form. The license is nontransferable, and 

24 must prominently list the expiration date. 

25 SECTION 4. AMENDMENT. Section 26.1-27.1-04 of the North Dakota Century Code is 

26 amended and reenacted as follows: 

27 26.1-27.1-04. Prohibited practices. 

28 1. A pharmacy benefits manager shall comply with chapter 19-02.1 regarding the 

29 substitution of one prescription drug for another. 

30 2. A pharmacy benefits manager may not require a pharmacist or pharmacy to 

31 participate in one contract in order to participate in another contract. The pharmacy 
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benefits manager may not exclude an otherwise qualified pharmacist or pharmacy 

from participation in a particular network if the pharmacist or pharmacy accepts the 

terms, conditions, and reimbursement rates of the pharmacy benefits manager's 

contract. 

5 ~ A pharmacy benefits manager shall offer pharmacy contracts that are opt-in contracts 

6 

7 

8 

with at least thirty days to respond and signatures must be obtained from the 

pharmacy or entitiesnn entity contracting on behalf of pharmaciesthe pharmacy. 

4. A pharmacy must be allovted tomay opt-out of a pharmacy benefits managers contract 

9 by providing at least a ninety-day notice. 

10 SECTION 5. AMENDMENT. Section 26.1-27.1-06 of the North Dakota Century Code is 

11 amended and reenacted as follows: 

12 26.1-27.1-06. Examination of insurer-covered entity. 

13 1. During an examination of a covered entity as provided for in chapter 26.1-03, 26.1-17, 

14 or 26.1-18.1, the commissioner shall examine any contract between the covered entity 

15 

16 

17 

18 

and a pharmacy benefits manager and any related record to determine if the payment 

received by the pharmacy benefits manager which the covered entity received frem­

the pharmacy benefits manager has been applied toward reducing the covered entity's 

rates or has been distributed to covered individuals. 

19 2. To facilitate the examination, the covered entity shall disclose annually to the 

20 

21 

22 

23 

commissioner the benefits of the payment received by the pharmacy benefits manager 

received under any contract with a pharmacy benefits manager and shall describe the 

manner in which the payment received by the pharmacy benefits manager is applied 

toward reducing rates or is distributed to covered individuals. 

24 3. Any information disclosed to the commissioner under this section is considered a trade 

25 secret under chapter 47-25.1. This section does not prevent the disclosure of a final 

26 order issued against a pharmacy benefits manager. Such order is an open record. 

27 SECTION 6. AMENDMENT. Section 26.1-27.1-07 of the North Dakota Century Code is 

28 amended and reenacted as follows: 

29 26.1-27.1-07. Rulemaking authority. 

30 The commissioner shall adopt rules as necessary beforefQr implementation ofto implement 

31 this chapter. 
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1 SECTION 7. A new section to chapter 26. 1-27. 1 of the North Dakota Century Code is 

2 created and enacted as follows: 

3 Enforcement. 

4 1,_ All powers granted to the commissioner under title 26.1 and chapter 28-32 are 

5 available in enforcing chapter 26.1-27.1. including subpoena power. 

6 2.,. This section does not limit the attorney general from investigating and prosecuting 

7 violations of the law. 

8 ~ This section does not prohibit the commissioner. state board of pharmacy, or 

9 department of health and human services from collaborating through joint exercise of 

10 common powers agreements. 

11 SECTION 8. A new section to chapter 26. 1-27 .1 of the North Dakota Century Code is 

12 created and enacted as follows: 

13 Administrative penalties. 

14 1,_ A pharmacy benefits manager found to be in violation of this chapter or any rules 

15 

16 

17 

18 

adopted under this chapter is subject to: 

a.. A monetary penalty of up to ten thousand dollars per violation: 

!L Suspension or revocation of license: and 

.Q..,. A civil penalty of up to fifty thousand dollars for a second or subsequent violation. 

19 2. The commissioner may require a pharmacy benefits manager to provide restitution to 

20 

21 

affected covered entities. pharmacies. or individuals for losses incurred as a result of 

the violation. 

22 ~ A pharmacy benefits manager subject to penalties under this section is entitled to a 

23 · g conducted in accordance · 8-32. 

24 SECTION 9. TRANSFER - DRUG PRICING FUND TO INSURANCE REGULATORY 

25 TRUST FUND. On the effective date of this Act. the office of management and budget shall 

26 transfer any moneys in the drug pricing fund to the insurance regulatory trust fund for the 

27 purpose of enforcing the provisions of chapter 26.1-27 .1. 

28 SECTION 10. EXEMPTION -FULL-TIME EQUIVALENT POSITION ADJUSTMENTS -

29 REPORT. Notwithstanding any other provision of law, the insurance commissioner may 

30 increase or decrease authorized full-time equivalent positions, subject to the availability of 

31 funds, during the biennium beginning July 1, 2025, and ending June 30, 2027, for the purpose 
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1 of enforcing the provisions of chapter 26.1-27.1. The insurance commissioner shall report to the 

2 office of management and budget and legislative council any adjustments made pursuant to this 

3 section. 

4 SECTION 11. EMERGENCY. This Act is declared to be an emergency measure. 
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On April 30, 2021, state lawmakers passed House Bill 

1004 which required the State Auditor's Office to hire 

a third-party contractor to conduct a performance 

audit oo the prescription drug coverage of ND PERS. 

The third-party contractor hired was Myers and 

Stauffer. The reason why a third-party contractor 

would be required for this audit was because of the 

complex and specialized nature of the report. 

ND PERS is the organization that administers benefits 

Feedback(+) r employees. One of those benefits is 



healthcare. Sanford Health is the entity that provides 

healthcare to state employees. Sanford contracts with 

a third-party prescription benefits manager, called 

Optum Rx to manage pharmacy benefits for state 

employees. Their main responsibility is processing and 

paying prescription drug claims. They also negotiate 

discounts and rebates with drug manufacturers, 

contract with pharmacies, and maintain drug 

formularies. 

In the audit, there were five different areas of 

opportunity to improve upon. These are called 

"findings" by auditors. All of the findings related to 

Optum Rx refusing to provide the information 

necessary to complete the audit. In the ND PERS 

contract with Sanford - as well as two sections of state 

law (N.D.C.C. 54-52.1-04.16, and N.D.C.C. 54-10-19) -

both Sanford and Optum Rx are requ ired to provide 

information and data upon request to complete this 

audit. 

The number of people who fall under the NDPERS 

health plan totals over 49,000. This number includes 

state employees, retirees, and their dependents. 

"The fact that an organization thinks it's big enough to 

refuse to give information necessary for an audit is 

offensive." Said State Auditor Joshua Gallion. "It's 

offensive to the lawmakers, it's offensive to state 

employees, and it's offensive to North Dakota 

taxpayers who deserve to know how their money is 

being spent." 
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House members roll out bipartisan P-BM drug 
price transparency bill 
A pharmacy benefit manager that fails to give employer plans detailed 
information could face a steep fine of $100,000 per violation. 

By Allison Bell I March 28, 2025 at 11:09 AM 

Credit: doganmesut/Adobe Stock 

Two Republicans and two Democrats joined together Thursday to introduce a bill 

that could create extensive new reporting requirements for pharmacy benefit 

managers that serve employer plans. 

The new Prescription Drug Transparency and Affordability Act bill would apply to 

PBMs that serve both employers with self -insured plans and employers with fully 

insured group health coverage. 

Rep. Kristen McDonald Rivet, D-Mich., is the lead sponsor. The original cosponsors 

are Rep. Buddy Carter, R-Ga.; Rep. Robert Menendez, D-N.J.; and Rep. John James, 



R-Mich. 

"With this bill, we're bringing much-needed transparency to how drugs are priced 

in this country," McDonald Rivet said. 

The bill is under the jurisdiction of the House Energy and Commerce Committee, 

the House Education and the Workforce Committee and the House Ways and 

Means Committee. 

The backdrop: PBMs help insurers, employers and other payers run prescription 

benefits programs. 

Pharmaceutical manufacturers, pharmacies and other prescription drug markets 

have argued that large PB Ms that own their own pharmacies are making deals 

that end up increasing their own revenue, rather than passing any savings 

negotiated on to the payers or the patients. 

The PBMs contend that the other players are angry about their successful efforts 

to hold down increases in prescription costs and squeeze excessive profits out of 

drug costs. 

The new PBM bill is based on PBM reporting provisions included in the Further 

Continuing Appropriations and Disaster Relief Supplemental Appropriations Act, 

2025, a 1,547-page legislative package that was designed to keep the 

government running and get many popular bills through Congress. 

Related: New 'must pass' House package includes employer 

plan PBM section 

Congress scrapped that version and passed a much shorter bill, without any PBM 

provisions, after Elon Musk, a presidential advisor, objected to passing the original 

version. 

Bill provisions: The new PBM bill is similar in some ways to the Hidden Fees 

Disclosure Act bill, which was reintroduced earlier this month. 

One important difference involves the enforcement mechanism. The Hidden Fees 

bill includes no explicit penalty provision. 



The new bill imposes a penalty of up to $100,000 for failures to provide the 

required information or cases in which PBMs knowingly provide false information. 

"Applicable entities," such as group purchasing organizations, drug 

manufacturers, wholesalers and rebate aggregators, would have to provide the 

information PB Ms need to create the reports. 

PBMs would have to provide reports in a way that provides only summary 

information, not protected health information, such as specific patients' names 

and prescription use. 

The PBM reports would have to provide information such as the contracted 

compensation paid by the plan for each covered drug; the contracted 

compensation paid to the pharmacy; whether each prescription was provided 

through a retail, mail-order or specialty pharmacy; the wholesale cost of each 

drug prescribed; the net price for a treatment after taking all remuneration and 

discounts into effect; and patients' total out-of-pocket spending. 
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FTC Sues Prescription Drug Middleme11 for 
Artificially I11flati11g Insuli11 Drug Prices 
Caremark, Express Scripts, Optum, and their affiliates created a broken rebate 
system that inflated insulin drug prices, boosting PBM profits at the expense of 
vulnerable patients, the FTC alleges 

September 20, 2024 j 6 ¼. 0 
Tags: Competition I Bureau of Competit ion I Nonmerger I Pharmacy Benefits Managers (PBM). I 
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Today, the Federal Trade Commission brought action against the three largest prescription drug 

benefit managers (PBMs)-Caremark Rx, Express Scripts (ESI) , and OptumRx-and their affiliated 

group purchasing organizations (GPOs) for engaging in anticompetitive and unfair rebating practices 

that have artificially inflated the list price of insulin drugs, impaired patients' access to lower list price 

products, and shifted the cost of high insulin list prices to vulnerable patients. 

The FTC's administrative complaint alleges that CVS Health's Caremark, Cigna's ESI, and United 

Health Group's Optum, and their respective GPOs-Zinc Health Services, Ascent Health Services, and 

Emisar Pharma Services-have abused their economic power by rigging pharmaceutical supply chain 

competition in their favor, forcing patients to pay more for life-saving medication. According to the 

complaint, these PBMs, known as the Big Three, together administer about 80% of all prescriptions in 

the United States. 

The FTC alleges that the three PBMs created a perverse drug rebate system that prioritizes high 

rebates from drug manufacturers, leading to artificially inflated insulin list prices. The complaint 

charges that even when lower list price insulins became available that could have been more 

affordable for vulnerable patients, the PBMs systemically excluded them in favor of high list price, 



highly rebated insulin products. These strategies have allowed the PBMs and GPOs to line their 

pockets while certain patients are forced to pay higher out-of-pocket costs for insulin medication, the 

FTC's complaint alleges. 

"Millions of Americans with diabetes need insulin to survive, yet for many of these vulnerable 

patients, their insulin drug costs have skyrocketed over the past decade thanks in part to powerful 

PBMs and their greed," said Rahul Rao, Deputy Director of the FTC's Bureau of Competition. 

"Caremark, ESI, and Optum-as medication gatekeepers-have extracted millions of dollars off the 

backs of patients who need life-saving medications. The FTC's administrative action seeks to put an 

end to the Big Three PBMs' exploitative conduct and marks an important step in fixing a broken 

system-a fix that could ripple beyond the insulin market and restore healthy competit ion to drive 

down drug prices for consumers." 

Insulin medications used to be affordable. In 1999, the average list price of Humalog-a brand-name 

insulin medication manufactured by Eli Lilly-was only $21. However, the complaint alleges that the 

PBMs' chase-the-rebate strategy has led to skyrocketing list prices of insulin medications. By 2017, 

the list price of Humalog soared to more than $274-a staggering increase of over 1,200%. While 

PBM respondents collected billions in rebates and associated fees according to the complaint, by 

2019 one out of every four insulin patients was unable to afford their medication. 

The FTC's Bureau of Competition makes clear in a statement issued toda½ that the PBMs are not the 

only potentially cu lpable actors - the Bureau also remains deeply troubled by the role drug 

manufacturers like Eli Lilly, Novo Nordisk, and Sanofi play in driving up list prices of life-saving 

medications like insulin. Indeed, all drug manufacturers should be on notice that their participation in 

the type of conduct cha llenged here raises serious concerns, and that the Bureau of Competition may 

recommend suing drug manufacturers in any future enforcement actions. 

The PBMs Benefit from Higher List Prices 

The PBMs' f inancial incentives are t ied to a drug's list price, also known as the wholesale acquisition 

cost. PB Ms generate a portion of their revenue through drug rebates and fees, which are based on a 

percentage of a drug's list price. PBMs, through their GPOs, negotiate rebate and fee rates with drug 

manufacturers. As the complaint al leges, insulin products with higher list prices generate higher 

rebates and fees for the PBMs and GPOs, even though the PBMs and GPOs do not provide drug 

manufacturers with any additional services in exchange. 



The complaint further alleges that PBMs keep hundreds of millions of dollars in rebates and fees each 

year and use rebates to attract clients. PBMs' clients are payers, such as employers, labor unions, and 

health insurers. Payers contract with PBMs for pharmacy benefit management services, including 

creating and administering drug formularies-lists of prescription drugs covered by a health plan. 

1hc PBMs' Chasc-thc-R.cbare Strategy Reduced Patients' Access to Lovvcr 
List Priced Insulins, the FTC lieges 

Insulin list prices started rising in 2012 with the PBMs' creation of exclusionary drug formularies, the 

FTC's complaint alleges. Before 2012, formularies used to be more open, covering many drugs. 

According to the complaint, that changed when the PBMs, leveraging their size, began threatening to 

exclude certain drugs from the formulary to extract higher ·rebates from drug manufacturers in 

exchange for favorable formulary placement. Securing formulary coverage was critical for drug 

manufacturers to access patients with commercial health insurance, the FTC alleges. 

Competition usually leads to lower prices as sellers try to win business. But in the upside-down insulin 

market, manufacturers-driven by the Big Three PB Ms' hunger for rebates-increased list prices to 

provide the larger rebates and fees necessary to compete for formulary access, the FTC's complaint 

alleges. According to the complaint, one Novo Nordisk Vice President said that PBMs were "addicted 

to rebates." While PBMs' rebate pressures continued, insulin list prices soared. For example, the list 

price of Novolog U-100, an insulin medication manufactured by Novo Nordisk, more than doubled 

from $122.59 in 2012 to $289.36 in 2018. 

The complaint alleges that even when low list price insulins became available, the PBMs 

systematically excluded them in favor of identical high list price, highly rebated versions. As 

described in the complaint, one PBM Vice President acknowledged that this strategy allowed the Big 

Three to continue to "drink down the tasty ... rebates" on high list price, highly rebated insulins. 

1hc PB Ms c~uscd the Burden of I-Iigh Insu1in List Prices co Shift to 
Vulnerable Patients, the FTC A lleges 

According to the complaint, as insulin list prices escalated, the PBMs collected rebates that, in 

principle, should have significantly reduced the cost of insulin drugs for patients at the pharmacy 

counter. Certain vulnerable patients, such as patients with deductibles and coinsurance, often must 

pay the unrebated higher list price and do not benefit from rebates at the point of sale. Indeed, they 



may pay more out-of-pocket for their insulin drugs than the entire net cost of the drug to the 

commercial payer. Caremark, ESI, and Optum knew that escalating insulin list prices and exclusion of 

low list price insulins from formularies hurt vulnerable patients- yet continued to pursue and 

incentivize strategies that shifted the burden of high list prices to patients, the FTC's complaint 

alleges. 

Caremark, ESI, and Optum and their respective GPOs engaged in unfair methods of competition and 

unfair acts or practices under Section 5 of the FTC Act by incentivizing manufacturers to inflate 

insulin list prices, restricting patients' access to more affordable insulins on drug formularies, and 

shifting the cost of high list price insulins to vulnerable patient populations, the FTC's complaint 

alleges. 

The Commission vote to file an administrative complaint was 3-0-2, with Commissioners Melissa 

Holyoak and Andrew N. Ferguson recused. 

NOTE: The Commission issues an administrative complaint when it has "reason to believe" that the 

law has been or is being violated, and it appears to the Commission that a proceeding is in the public 

interest. The issuance of the administrative complaint marks the beginning of a proceeding in which 

the allegations will be tried in a formal hearing before an administrative law judge. 

The Health Care Division of the FTC's Bureau of Competition was responsible for this matter. 

The Federal Trade Commission works to promote competit ion, and protect and educate consumers. 

The FTC will never demand money, make threats, tell you to transfer money, or promise you a prize. 

You can learn more about how competition benefits consumers or file an antitrust complaint. For 

the latest news and resources, follow the FTC on social media, subscribe to press releases and read 

our blog. 
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Medicaid Managed Care Reform 

States must reform their Medicaid managed care prescription drug benefits to protect Medicaid beneficiaries, taxpayers, and 

local community pharmacy businesses. Too much control over the Medicaid drug benefit has been ceded to managed care 

organizations (MCOs) and their pharmacy benefit managers (PBMs), who have been found to "employ controversial utilization 

and management tools to generate revenue for themselves in a way that is detrimental to health plan sponsors, patients, and 
pharmacies." 

MCOs and PBMs work for their own best interests, instead of the beneficiaries' or taxpayers' best interests. They engage in 

spread pricing, which "is inflating prescription drug costs that are borne by beneficiaries and by t axpayers." In Ohio and 

Kentucky, spread pricing allowed PBMs to pocket $224.8 million and $123.5 million respectively in one year. They create drug 

formularies and negotiate rebates that lead to the greatest va lue for themselves, instead of the state, leading New York to 

unnecessarily pay $605 million to its MCOs and PBMs over a four-year period. State investigations into MCO and PBM practices 

have led one MCO to set aside $1.1 billion to settle lawsuits alleging mismanagement of public funds paid to administer t he 
Medicaid managed care prescription drug benefit. 

The Solution: Increase PBM Transpar_ency/Accountability and Ensure State Oversight of Medicaid Prescription Drug Benefits 

1. Carve pharmacy benefits out of the Medicaid managed care program and administer the benefits through the fee-for 
service program 

California, Missouri, New York, North Dakota, Tennessee, West Virginia, and Wisconsin have carved their pharmacy benefits 

out of the Medicaid managed care program. This move helped West Virginia save over $54.4 million and Nort h Dakota save $17 

million in one year by carving out of the managed care program. California estimates that the carveout wil l save at least $150 

million a year. New York budgeted nearly $1 billion of savings in the first two years of its NYRx transition. 

2. Requ ire MCOs and PBMs to reimburse at the t ransparent fee-for-service rates 

Fee-for-service Medicaid programs reimbursement rates are transparent and evidence-based. Recognizing the value to taxpayers 

of requiring transparent reimbursements in their Medicaid managed care programs, Arkansas, Georgia, Iowa, Kansas, Kentucky, 

Louisiana, Michigan, Mississippi, Nebraska (independents only), New Mexico (independents only) North Carolina, and Ohio 

(dispensing fees vary based on volume) require MCOs and PBMs to reimburse pharmacies at the same rates established under 

t he fee-for-service program. If such transparent reimbursement methodologies were adopted nationwide, federal Medicaid 
spending would drop by almost $1 billion over 10 years. 

3. Increase regulatory oversight over PBMs in the Medicaid managed care program 

Some states have passed legislation giving Medicaid officials greater oversight over the PBM Medicaid managed care contracts. 

• Single PBM: Kentucky, Louisiana, Mississippi, and Ohio now contract with a single PBM to administer their Medicaid managed 
care prescription drug benefits, allowing greater authority to oversee the administration of benefits. Kentucky saved $282. 7 
mill ion in 2021-2022. 

• Single POL: Michigan, Ohio, and South Carolina adopted single preferred drug lists (POL) to ensure that MCOs and their PBMs 
establish formularies that create the most value for taxpayers. 
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• Pass-through pricing models: Alaska, Arkansas, Colorado, Delaware, Florida, Iowa, Idaho, Louisiana, Michigan, Oklahoma, 
Pennsylvania, Vermont, Virginia, and Washington incentivize pass-through pricing models by curtailing or prohibiting spread 
pricing. Approximately half of states prohibit spread pricing in their Medicaid managed care programs. 

States have found that an excessive amount of t axpayer dollars remain with pharmacy benefit managers (PBMs). 

The Centers for Medicare and Medicaid Services is concerned that PBMs' use of "spread pricing is inflating prescription drug 

costs that are borne by beneficiaries and by t axpayers," and CBO estimates that moving to transparent pharmacy 

reimbursement and el iminating spread pricing will save $2 billion over 10 years. 

• Pennsylvania: Between 2013 and 2017, the amount that taxpayers paid to PBMs for Medicaid enrollees more than 
doubled from $1.41 billion to $2.86 billion. 

• Ohio: the state Auditor found t hat, of the $2.5 billion that's spent annually through PBMs on Med icaid prescription 

drugs, PBMs pocketed $224.8 million through the spread alone during a one-year period. 

• Kentucky: In response to a state report that found state PBMs keep $123.5 million in spread annual ly, t he Attorney 

General has launched an investigation into allegations that the PBMs have overcharged the state and discriminated 
against independent pharmacies. 

• Louisiana: PBMs retained $42 mill ion that was incorrectly listed as "medical costs." 

• New York: An audit found the state unnecessarily paid $605 million to Medicaid managed care organizations and t heir 

PBMs over a four-year period, because "MCOs typically work with their PBMs to conduct their own clinical reviews to 

identify drugs that provide the greatest value to THEM and therefore should be placed on the drug formulary. " 

• Michigan: Drug price manipulation allowed PBMs to overcharge Michigan Medicaid by at least $64 million. 

• Virginia : A state-commissioned report on Medicaid found PBMs pocket $29 mil lion in spread pricing alone. 

• Maryland: A state Medicaid report found PBMs pocket $72 million annua lly in spread pricing alone. 

• Flor ida: A report found PBMs steer patients to PBM-affiliated pharmacies, and "when it comes t o dispensing brand name 

drugs, MCO/PBM-affiliated pharmacies are making 18x to 109x more profit over the cost of the drugs than the typical 
community pharmacy." 

• Arkansas: A state-commissioned report found that PBMs in the Medicaid program reimbursed national chain pharmacies 

more (defined as greater t han 5% difference) than regional chain and independent pharmacies for the same drug. 1 

• Illinois: an audit found $200 million of spread pricing in 2021-2022, revealing no monitoring of contracts, including 

reimbursement rates or rebates, and non-compliance with many statutory requirements. 

• Oregon: a 2023 audit found insufficient transparency and compliance with highly inconsistent reimbursement, including 

twice as much reimbursement to PBM-owned pharmacies than to independent pharmacies for selected drugs. 
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Greater North Dakota Chamber 

GREATER NORTH DAKOTA CHAMBER 
HB 1584 

Senate Industry & Business 

Chair Jeff Barta 
April 1, 2025 

Mr. Chairman and members of the Committee, my name is Arik Spencer, President and CEO of the 

Greater North Dakota Chamber. GNDC is North Dakota's largest statewide business advocacy 

organization, with membership represented by small and large businesses, local chambers, and trade and 

industry associations across the state. We stand in opposition to House Bill 1584. 

In our 2024 ND Economics and Employer Survey of our membership, when asked to name one thing state 

government could do to help your business, the number one answer was to make healthcare more 

affordable. I'm before you today because our members indicate that HB 1584, in both its introduced form 

and the engrossed form, will increase their health insurance costs instead of making it more affordable. 

The federal Employee Retirement and Income Security Act (ERISA) of 1974 was enacted to provide 

employers with the ability to provide a uniform set of benefits to employees in multiple states. It was also 

enacted to provide employers with all their employees in one state the ability to self-fund health benefits 

for employees in a way that allows the employer flexibility in determining the benefits that make the 

most sense for their employees. And employers who self-fund health benefits for their employees assume 

all the risk; therefore, such benefits or health plans should not be considered insurance nor subject to the 

state regulat ion of insurance. 

In North Dakota, close to 430,000 people rely on employer-provided health insurance, which consists of 

close to 60% of North Dakota's workforce being covered under ERISA-regulated self-funded health 

plans. These plans are the backbone of our state's health care coverage. ERISA's uniformity is essential to 

enabling businesses to offer competitive benefits and maintain operational efficiency without the 

complexities of varying state mandates. For small and medium-sized businesses in particular, ERISA's 

protections are crucial for providing affordable and consistent benefits across their workforce. 

Federal ERISA law and over 50 years of federa l case law generally preempt state laws from regulating 

health plans organized via ERISA. The language of HB 1584 may appear, by some parties, to apply only to 

pharmacy benefit managers (PBMs). However, enacting this language would result in an illegal attempt by 

the North Dakota Department of Insurance (DOI) to regulate ERISA plans via PBMs. 

Federal ERISA preemption remains broad as described in more detail v ia the attachment to this testimony. 

Any attempt to extend current or future anti-PBM or anti-payor state law to ERISA plans violates federal 

law. The North Dakota business community is alarmed about the potential negative impacts. Because it's 

plan sponsors (rather than PBMs, who often pass along the regulatory costs) and their employees (working 

beneficiaries) who ultimately bear the cost of these increased regulatory and benefit costs. 

GNDC strongly urges a DO NOT PASS recommendation, and I will be happy to stand for questions. 

701.222.0929 ndchamber@lndchambcr.com ndchamber.com PO Box 2639 • BismMck, ND 58502 



Supplemental Information regarding HB 1584 - a bill relating to PBMs and ERISA health 
benefit plans 

Federal ERISA preemption 

Congress enacted ERISA to provide a "uniform regulatory regime over employee benefit plans." 
Aetna Health Inc. v. Davila, 542 U.S. 200, 248 (2004). "[B]y mandating certain oversight systems 
and other standard procedures" pursuant to uniform federal rules, ERISA "make[s] the benefits 
promised by an employer more secure" for employees while at the same time reducing the 
administrative burdens for multi-state employers. Gobeille v. Liberty Mut. Ins. Co., 136 S. Ct. 936, 
943 (2016). 

To achieve this objective, Congress included a "comprehensive" express preemption clause in 
ERISA, id. , which was "intended to preempt the field for Federal regulations, thus eliminating the 
threat of conflicting or inconsistent State and local regulation of employee benefit plans." Shaw v. 
Delta Air Lines, 463 U.S. 85, 99 (1983). As a corollary, "[s]tates are precluded from regulating in 
a field that Congress, acting within its proper authority has determined must be regulated by its 
exclusive governance." Arizona v. United States, 567 U.S. 387, 399 (2012). By protecting plans 
from competing state laws, ERISA's preemption clause "minimiz[es] the administrative and 
financial burdens on plan administrators - burdens ultimately borne by the beneficiaries." Egelhoff 
v. Egelhoff, 532 U.S. 141 , 149-50 (2001) (internal quotation omitted). 

Consistent with this Congressional intent, it is well-established under current U.S. Supreme Court 
precedent that state laws may be preempted where they bear an impermissible "connection with" 
ERISA plans. This may occur where a state law "bind[s] plan administrators to [a] particular 
choice" concerning the substance of plan benefits. Rutledge, 141 S. Ct. at 480. Such provisions 
stand in contrast to mere "rate regulation[s]," which have "an indirect economic effect on choices 
made by .. . ERISA plans" but do not "bind plan administrators to any particular choice" 
concerning plan design. New York State Conference of Blue Cross & Blue Shield Plans v. 
Travelers Insurance Co. , 514 U.S. 645, 667 (1995). In addition, "state laws dealing with the 
subject matters covered by ERISA" also have a "connection with" ERISA plans and are 
preempted. Shaw, 463 U.S. at 98. Finally, state laws that '"govern[] a central matter of plan 
administration" have a connection with ERISA plans and are preempted. Gobeille, 136 S. Ct. at 
943 (internal quotes omitted). 

Recent Judicial Decisions in Rutledge and Wehbi 

Rutledge did not alter the established legal framework for determining whether a law bears an 
impermissible "connection with" ERISA plans. Rather, it applied that framework to the targeted 
law in that case, Arkansas's Act 900 ("Act 900"), which regulated maximum allowable cost 
("MAC") lists for generic drug reimbursements. The Court held that Act 900 was "merely a form 
of cost regulation" that "requires PBMs to reimburse pharmacies for prescription drugs at rates 
equal to or higher than the pharmacy's acquisition cost." 141 S. Ct at 481. Therefore, Rutledge 
categorized Act 900's MAC pricing requirement under its long-standing holding in Travelers that 
state cost regulations are not preempted by ERISA. Otherwise, the Court emphasized that benefit 
design, structure, coverage, and other central matters of plan administration would remain 
protected from conflicting state regulations. 

Likewise, the Eighth Circuit's decision in Wehbi does not change fundamental ERISA preemption 
standards. Indeed, the court confirmed that state laws that "require providers to structure benefit 
plans in particular ways, such as by requiring payment of specific benefits or by binding plan 



administrators to specific rules for determining beneficiary status,"' are preempted. Id. at 9 
(quoting Rutledge, 141 S. Ct. at 480). The court ruled that there is no presumption against ERISA 
preemption and that, consistent with the D.C. Circuit's decision in PCMA v. District of Columbia, 
613 F.3d 179, 188 (D.C. Cir. 2010), ERISA preemption applies to laws that regulate PBMs even 
if they do not regulate ERISA plans directly. Wehbi at 6-8. 

In addition, the ERISA preemption analysis is fact-specific, and Wehbi is a narrow decision, limited 
to provisions in two unique North Dakota statutes, many of which were directed at pharmacies 
with only indirect impacts to PBMs and plans. By contrast, in both its introduced and current 
amended form, the language of HB 1584 would regulate PBMs and self-funded health plans in 
areas that affect central matters of plan administration, a core ERISA concern. Finally, Wehbi has 
limited persuasive impact, as it frequently relied on cursory reasoning that overlooked several 
important aspects of ERISA preemption analysis. For instance, the Wehbi court failed to 
recognize that state laws implicating self-funded ERISA plan provider networks strike at the heart 
of plan benefit design and are subject to preemption. See Kentucky Association of Health Plans 
v. Miller, 538 U.S. 329 (2003) (recognizing that state any-willing-provider law that restricts network 
design has a "connection with" ERISA plans). 
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2025 SENATE STANDING COMMITTEE MINUTES 

Industry and Business Committee 
Fort Union Room, State Capitol 

HB 1584 
4/1/2025 

 
A bill relating to pharmacy benefits managers; to provide a penalty and to declare; and 
emergency. 

 
3:04 p.m. Chairman Barta opened the hearing. 
 
Members present: Chairman Barta, Vice-Chair Boehm, Senator Klein, Senator Kessel, 
Senator Enget 
 
Discussion Topics: 

• Pharmacy Ownership Law 
• Patient and employer protection provisions 
• Enforcement and regulatory authority environment 
• Emergency clause removal 
• Health benefit plan definition 
• Self-funded plans and ERISA Plans 
• Labor unions and employee plans 
• Pharmacy benefits manager definition 
• Third party payer language removal 
• Forced contract provisions 
• Fairness for pharmacists 

 
3:04 p.m. Lisa Feldner, Integrity Public Affairs, introduced the following speaker. 
 
3:04 p.m. Sara Gerving, Associate General Counsel, Blue Cross Blue Shield ND, explained 
the proposed amendments to the committee and answered the committee's questions. 
 
3:19 p.m. John Arnold, Deputy Commissioner, ND Insurance Department, answered the 
committee's questions.  
 
3:24 p.m. Mike Schwab, ND Pharmacists Association, testified in favor and answered the 
committee's questions. 
 
3:28 p.m. Chairman Barta closed the hearing. 
 
Audrey Oswald, Committee Clerk 
 
 



2025 SENATE STANDING COMMITTEE MINUTES 

Industry and Business Committee 
Fort Union Room, State Capitol 

HB 1584 
4/02/2025 

A bill relating to pharmacy benefits managers and prescription drug costs; to provide a 
penalty; to provide a continuing appropriation; to provide a transfer; to provide an 
effective date; and to declare an emergency. 

3:16 p.m. Chairman Barta called the meeting to order. 

Members present: Chairman Barta, Vice-Chair Boehm, Senator Klein, Senator Kessel, 
Senator Enget 

Discussion Topics: 
• Creation of a new PBM regulation division
• Fiscal note and additional FTE's
• Flexibility in hiring and attracting professionals
• Redefinition and clarification of fees
• Removal of "an employer" language and ERISA exemption
• Technical corrections
• ND Food and Cosmetics Act
• Service of process and administrative action
• Attorney general cost responsibility and potential lawsuits
• Wholesale license fees and the board of pharmacy
• Prescription Drug Price Transparency Program
• Insurance Regulatory Trust Fund as a continuing appropriation
• PBM licensure revenue
• Litigation pool and the Attorney General's Office
• Emergency Commission process

3:15 p.m. Jon Godfread, Insurance Commissioner, ND Insurance Department, answered the 
committee's questions. 

3:20 p.m. John Arnold, Deputy Insurance Commissioner, ND Insurance Department, 
explained the proposed amendment to the committee and submitted testimony #44584. 

3:47 p.m. Claire Ness, Chief Deputy Attorney General of ND, answered the committee's 
questions. 

3:52 p.m. Representative Jim Kasper, District 46, answered the committee's questions. 

3:55 p.m. Johnny Palsgraaf, General Counsel, ND Insurance Department, answered the 
committee's questions. 

3:59 p.m. Jon Godfread, Insurance Commissioner, ND Insurance Department, answered the 
committee's questions. 



Senate Industry and Business Committee 
HB 1584 
4/02/25 
Page 2 

4:01 p.m. Mike Schwab, ND Pharmacists Association, answered the committee's questions. 

4:02 p.m. Mark Hardy, Executive Director, Board of Pharmacy, answered the committee's 
questions. 

4:05 p.m. Senator Klein moved to adopt Amendment LC# 25.1281.02001 with the removal 
of section ten of the bill. 

4:05 p.m. Senator Kessel seconded the motion. 

Senators Vote 
Senator Jeff Barta Y 
Senator Keith Boehm A 
Senator Mark Enget Y 
Senator Greg Kessel Y 
Senator Jerry Klein Y 

Motion passed 4-0-1. 

4:07 p.m. Senator Klein moved a Do Pass and be Rereferred to Appropriations As Amended. 

4:08 p.m. Senator Kessel seconded the motion. 

Senators Vote 
Senator Jeff Barta Y 
Senator Keith Boehm A 
Senator Mark Enget Y 
Senator Greg Kessel Y 
Senator Jerry Klein Y 

Motion passed 4-0-1. 

Senator Barta will carry the bill. 

4:09 p.m. Chairman Barta adjourned the meeting. 

Audrey Oswald, Committee Clerk 



25.1281 .02003 
Title.03000 

Sixty-ninth 
Legislative Assembly 
of North Dakota 

Adopted by the Senate Industry and 
Business Committee 

PROPOSED AMENDMENTS TO 

FIRST ENGROSSMENT 

April 2, 2025 

ENGROSSED HOUSE BILL NO. 1584 
Introduced by 

Representatives Kasper, Koppelman, Lefor, Steiner, Vigesaa, Warrey 

Senators Barta, Boehm, Boschee, Hogue, Klein 

1 A BILL for an Act to create and enact twefour new sections to chapter 26.1-27.1 of the North 

2 Dakota Century Code, relating to pharmacy benefits managers; to amend and reenact 

3 subsection 1 of section 26.1-01-07. sections 26.1-01-07.1. 26.1-27.1-01 , 26.1-27.1-02, 

4 26.1-27.1-04, 26.1-27.1 -06 and 26.1-27.1-07 of the North Dakota Century Code, relating to 

5 pharmacy benefits managers; to repeal section 26.1-27-01 .1 and chapter 26.1 -36.1 O of the 

6 North Dakota Century Code. relating to pharmacy benefits managers and prescription drug 

7 costs: to provide a penalty; to provide a continuing appropriation: to provide a transfer; to 

8 provide an effective date: and to declare an emergency. 

9 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

10 SECTION 1. AMENDMENT. Subsection 1 of section 26.1-01-07 0f the North Dakota 

11 Century Code is amended and reenacted as follows: 

12 

13 

14 

15 

16 

17 

18 

19 

1. The commissioner shall charge and collect the following fees: 

a. For filing articles of incorporation, or copies, or amendments thereof, twenty-five 

dollars. 

b. For each original certificate of authority issued upon admittance and for each 

annual renewal thereof, one hundred dollars and for amendment to certificate of 

authority, or certified copy thereof, fifty dollars. 

c. For issuing an annual reciprocal exchange license, the same fees as those 

applicable to the issuance of a certificate of authority in subsection 2. 
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d. For filing an annual report of a fraternal benefit society, and issuing a license or 

permit to the society, and for each renewal thereof, one hundred dollars. 

e. For filing of articles of merger, or copies thereof, thirty dollars. 

f. For filing an annual statement, twenty-five dollars. 

g. For filing the abstract of the annual statement of an insurance company for 

publication, thirty dollars. 

h. For an official examination, the expenses of the examination at the rate adopted 

by the department. The rates must be reasonably related to the direct and 

indirect costs of the examination, including actual travel expenses, including hotel 

and other living expenses, compensation of the examiner and other persons 

making the examination, and necessary attendant administrative costs of the 

department directly related to the examination and must be paid by the examined 

insurer together with comJ:)ensation upon presentation by the department to the 

insurer of a detailed account of the charges and expenses after a detailed 

statement has been filed by the examiner and approved by the department. 

i. For issuing a certificate to a domestic insurance company showing a compliance 

with the compulsory reserve provisions of this title and the maintenance of proper 

security deposits and for any renewal 0f the certificate, twenty-fi:ve dollars. 

j. For a written licensee's examination not administered by the office of the 

commissioner under a contract with a testing service, the actual cost of the 

examination, subject to approval of the commissioner, which must be paid to the 

testing service. 

k. For issuing a surplus lines insuranGe producer's or insurance consultant's 

license, one hundred dollars. For each annual renewal of a surplus lines 

insurance producer's or insurance consultant's liGense, twenty-five dollars. 

I. For issuing an insurance producer's license, one huradred dollars. 

m. For issuing a duplicate of any license or registration issued under this title, ten 

dollars. 

n. For each insurance company appointment and renewal of an app0intment of an 

insurance producer, ten dollars. ..__--~--
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o. For each company application for admission, five hundred dollars, except 

applications for admission for county mutual, fraternal beflefit, and surplus lines 

companies must be one hundred dollars. 

p. For issuing a license and each annual renewal of a license to an insuraflGe 

premium finance company, one hundred dollars. 

q. For examining or investigating an insurance premium finance company, the 

actual expense and per diem incurred; but the per diem charge may not exceed 

fifty dollars. 

r. For issuing and each annual renewal of a license to an advisory organization, fifty 

dollars. 

s. For filing an individual insurance pro€1ucer licensing continuation, twenty-five 

dollars. 

t. For services provided by the state fire marshal. 

u. For the initial application fee for a pharmacy benefit manager. an amount 

15 determined by the commissioner. which may not exceed ten thousand dollars. 

16 For each annual renewal. an amount to be determined by the commissioner, 

17 which may not exceed ten thousand dollars. 

18 SECTION 2. AMENDMENT. Section 26.1-01-07 .1 of the North Dakota Century Code is 

19 amended and reenacted as fellows: 

20 26.1-01-07 .1. Insurance regulatory trust fund established - Continuing appropriation. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

1. There is hereby created a trust fund designated as the "insurance regulatory trust 

fund". The fQllowing amounts must be deposited in the insurance regulatory trust fund: 

a. All sums received under section 26.1-01-07. 

b. All sums received under section 26.1-01-07.2 from the insurance regulatory trust 

fund investments. 

c. All retaliatory fees imposed upon persens by the insurance department as 

authorized by law. 

d. All administrative penalties, fines, and fees collected by the commissioner from 

any person subject to this title. 

e. Any other amounts provided by legislative appropriation. 
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2. The moneys oo-received and deposited in the insurance regulatory trust fund are 

reserved for use by the insurance department to defray the expenses of the 

department in the discharge of its administrative and regulatory powers and duties as 

prescribed by law sub1ect to the applicable lm•,s relating to the appropriations of state 

funds and to the deposit and expenditure of state moneys. The insurance department 

is responsible for the proper expenditure of these moneys as provided by law. 

a. Except as otherwise provided by lmv, after the fiscal year has been closed and all 

expenses relating to the fiscal year have been accounted for, the office of 

management and budget shall transfer any fund balance remaining in the insurance 

regulatory trust fund that e>«,eeds one million dollars to the general fundand are 

12 SECTION 3. AMENDMENT. Section 26.1-27 .1-01 of the North Dakota Century Code is 

13 amended and reenacted as follows: 

14 26.1-27 .1-01. Definitions. 

15 In this chapter, unless the context otherwise requires: 

16 1. "Covered entity" means a nonprofit hospital or a medical service corporation; a health 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

insurer; a health benefit plan; a health maintenance organization; a health program 

administered by the state in the capacity of provider of health coverage; or aR 

employer, a labor union, or other entity organized in the state which provides health 

coverage to covered individuals who are employed or reside in the state. The term 

does not include a self funded plan that is exempt from state regulation pursuant to 

the Employee Retirement Income Security /\et of 1974 [Pub. L. 93 406; 88 Stat. 829; 

29 U.S.G. 1001 et seq.]; a plan issued for coverage for federal employees; or a health 

plan that provides coverage only for accidental injury, specified disease, hospital 

indemnity, Medicare supplement, disability income, long-term care, or other 

limited-benefit health insurance f36H6Ypolicies or contractcontracts that do not include 

prescription drug coverage. 

28 2. "Covered individual" means a member, a participant, an enrollee, a contractholder, a 

29 

30 

31 

policyholder, or a beneficiary of a covered entity who is provided health coverage by 

the covered entity. The term includes a dependent or other individual provided health 

coverage through a policy, contract, or plan for a covered individual. 
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1 3. "De-identified information" means information from which the name, address, 

2 

3 

4 

telephone number, and other variables have been removed in accordance with 

requirements of title 45, Code of Federal Regulations, part 164, section 512, 

subsections (a) or (b). 

5 4. "Generic drug" means a drug that is chemically equivalent to a brand name drug for 

6 which the patent has expired. 

7 &:- "Labeler" means a person that has been assigned a labeler code by the federal food 

8 

9 

10 

and drug administration under title 21, Code of Federal Regulations, part 207, 

section 20, and that receives prescription drugs from a manufacturer or wholesaler 

and repackages those drugs for later retail sale. 

11 6-:-5. "Payment received by the pharmacy benefits manager" means the aggregate amount 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

of the following types of payments: 

a. A rebate collected by the pharmacy benefits manager or a rebate aggregator 

which is allocated to a covered entity, or retained by the pharmacy benefits 

manager; 

b. An administrative fee collected from the manufacturer in consideration of an 

administrative service provided by the pharmacy benefits manager to the 

manufacturer; 

c. A pharmacy network fee;-, pharmacy price concessions. and any other financial 

payment made by a pharmacy to a pharmacy benefits manager: and 

d. Any other fee or amount collected by the pharmacy benefits manager from a 

manufacturer or labeler for a drug switch program, formulary management 

program, mail service pharmacy, educational support, data sales related to a 

covered individual, or any other administrative function. 

25 -h6. "Pharmacy benefits management" means the procurement of prescription drugs at a 

26 

27 

28 

29 

30 

31 

negotiated rate for dispensation within this state to covered individuals; the 

administration or management of prescription drug benefits provided by a covered 

entity for the benefit of covered individuals; or the providing of any of the following 

services with regard to the administration of the following pharmacy benefits: 

a. Claims processing, retaHpharmacy network management, and payment of claims 

to a pharmacy for prescription drugs dispensed to a covered individual; 
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b. Clinical formulary development and management services; or 

c. Rebate contracting and administration. 

lP of 10 

3 &-7. "Pharmacy benefits manager" means a person #tatwho performs pharmacy benefits 

4 

5 

6 

7 

8 

9 

10 

11 

management. as a third party, under a contract or other fincancialfinancial 

arrangement with a covered entity. The term includesdoes not include a person acting 

.fef-a health benefit plan that manages or directs its own pharmacy benefits manager in 

a contractual or employment relationship in the performance of pharmacy benefits 

management for a covered entity. The term does not include a public self funded pool 

or a private single employer self funded plan that provides benefits or services directly 

to its beneficiaries. The term does not include a health carrier licensed under title 26.1 

if the health carrier is providing pharmacy benefits management to its insureds. 

12 9-:-8. "Rebate" means a retrospective reimbursement of a monetary amount by a 

13 

14 

manufacturer under a manufacturer's discount program with a pharmacy benefits 

manager for drugs dispensed to a covered individual. 

15 +G-:-9. "Utilization information" means de-identified information regarding the quantity of drug 

16 prescriptions dispensed to members of a health plan during a specified time period. 

17 SECTION 4. AMENDMENT. Section 26.1-27.1-02 of the North Dakota Century Code is 

18 amended and reenacted as follows: 

19 26.1-27.1-02. Licensing -Terms and fee - Application. 

20 .L A person may not pertormestablish or aetoperate as a pharmacy benefits manager in 

21 

22 

23 

24 

this state unless that person holdswithout first obtaining a certificate of 

registrationlicense as an administrator under chapter 26.1 27from-#le the 

commissioner under-ta this section. A person violating this subsection is guilty of a 

class C felony. 

25 2. A person applying for a pharmacy benefits manager license shall submit an application 

26 

27 

28 

29 

30 

31 

to the commissioner. The commissioner shall make an application form available on its 

website #tatwhich includes a request for the following information: 

g,. The identity, address, electronic mail address. and telephone number of the 

applicant: 

h,_ The name, business address, electronic mail address, and telephone number of 

the contact person for the applicant: 
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c. If applicable, the federal employer identification number for the applicant: and 

g,. Any other information the commissioner considers necessary and appropriate to 

establish the qualifications to receive a license as a pharmacy benefits manager 

to complete the licensure process. 

5 3. The term of licensure is one year from April thirtieth through March thirty-first. 

6 4. The pharmacy benefits manager shall pay an annual renewal fee no later than April 

7 

8 

9 

10 

11 

12 

13 

14 

thirtieth. 

5. The commissioner shall determine the amount of the initial application fee. which may 

not exceed two hundred fifty dollars. The commissioner shall determine the amount of 

the renewal application fee for the registration, which may not exceed one hundred 

dollars. The applicant shall submit the fee with aRthe initial application or renewal 

application for registrationlicensure. AflThe initial application fee isand renewal fee are 

nonrefundable. The commissioner shall return a rene'Nal application fee if the renm'>'al 

of registration is not granted. 

15 ~ Each application for a license, and subsequent renewal for a license. must be 

16 

17 

accompanied by evidence of financial responsibility in an amount of one million 

dollars. 

18 L. Upon receipt of a completed application, evidence of financial responsibility, and fee. 

19 

20 

21 

22 

23 

24 

the commissioner shall review each applicantapplication and issue a license if the 

applicant is qualified in accordance with the provisions of this section and the rules 

promulgated by the commissioner under this section. The commissioner may require 

additional information or submissions from an applicant and may obtain any 

documents or information reasonably necessary to verify the information contained in 

the application. 

25 8. The license may be in paper or electronic form. The license is nontransferable, and 

26 must prominently list the expiration date. 

27 SECTION 5. AMENDMENT. Section 26.1-27.1-04 of the North Dakota Century Code is 

28 amended and reenacted as follows: 

29 26.1-27.1-04. Prohibited practices. 

30 

31 

1. A pharmacy benefits manager shall comply with subsections 19-02.1 -01, 19-02.1-02, 

19-02.1-14.2, 19-02.1 -16, 19-02.1-16.1. 19-02.1-16.2. 19-02.1-16.3. 19-02.1-16.4. 
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19-02.1-16.5, and 19-02.1-16.6 in chapter 19-02.1 regarding the substitution of one 

prescription drug for another. 

3 2. A pharmacy benefits manager may not require a pharmacist or pharmacy to 

4 

5 

6 

7 

8 

participate in one contract in order to participate in another contract. The pharmacy 

benefits manager may not exclude an otherwise qualified pharmacist or pharmacy 

from participation in a particular network if the pharmacist or pharmacy accepts the 

terms, conditions, and reimbursement rates of the pharmacy benefits manager's 

contract. 

9 3. A pharmacy benefits manager shall offer pharmacy contracts that are opt-in contracts 

10 

11 

12 

with at least thirty days to respond and signatures must be obtained from the 

pharmacy or entitiesan entity contracting on behalf of pharmaciesthe pharmacy. 

4. A pharmacy must be allowed tomay opt-out of a pharmacy benefits managers contract 

13 by providing at least a ninety-day notice. 

14 SECTION 6. AMENDMENT. Section 26.1-27.1 -06 of the North Dakota Century Code is 

15 amended and reenacted as follows: 

16 26.1-27.1-06. Examination of insurer-covered entity. 

17 1. During an examination of a covered entity as provided for in chapter 26.1-03, 26.1-17, 

18 

19 

20 

21 

22 

or 26.1-18.1 , the commissioner shall examine any contract between the covered entity 

and a pharmacy benefits manager and any related record to determine if the payment 

received by the pharmacy benefits manager which the covered entity received ffem 

the pharmacy benefits manager has been applied toward reducing the covered entity's 

rates or has been distributed to covered individuals. 

23 2. To facilitate the examination, the covered entity shall disclose annually to the 

24 

25 

26 

27 

commissioner the benefits of the payment received by the pharmacy benefits manager 

received under any contract ¥t'ith a pharmacy benefits manager and shall describe the 

manner in which the payment received by the pharmacy benefits manager is applied 

toward reducing rates or is distributed to covered individuals. 

28 3. Any information disclosed to the commissioner under this section is considered a trade 

29 

30 

secret under chapter 47-25.1. This section does not prevent the disclosure of a final 

order issued against a pharmacy benefits manager. Such order is an open record. 
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1 SECTION 7. AMENDMENT. Section 26.1-27.1-07 of the North Dakota Century Code is 

2 amended and reenacted as follows: 

3 26.1-27.1-07. Rulemaking authority. 

4 The commissioner shall adopt rules as necessary before!Qr implementation ofto implement 

5 this chapter. 

6 SECTION 8. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 

7 created and enacted as follows: 

8 Enforcement. 

9 1,_ All powers granted to the commissioner under title 26.1 and chapter 28-32 are 

10 available in enforcing chapter 26.1-27.1. including subpoena power. 

11 2. This section does not limit the attorney general from investigating and prosecuting 

12 violations of the law. 

13 3. This section does not prohibit the commissioner. state board of pharmacy. or 

14 department of health and human services from collaborating through joint exercise of 

15 common powers agreements. 

16 SECTION 9. A new section to chapter 26.1-27 .1 of the North Dakota Century Code is 

17 created and enacted as follows: 

18 Administrative penalties. 

19 1,_ A pharmacy benefits manager found to be in violation of this chapter or any rules 

20 

21 

22 

23 

adopted under this chapter is subject to: 

a. A monetary penalty of up to ten thousand dollars per violation; 

.Q,. Suspension or revocation of license: and 

c. A civil penalty of up to fifty thousand dollars for a second or subsequent violation. 

24 2. The commissioner may require a pharmacy benefits manager to provide restitution to 

25 

26 

affected covered entities. pharmacies. or individuals for losses incurred as a result of 

the violation. 

27 a,. A pharmacy benefits manager subject to penalties under this section is entitled to a 

28 hearing conducted i · ter 28-32. 

29 SECTION 10. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 

30 created and enacted as follows: 

31 Pr · · · - ice of process - Procedure. 
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1 The commissioner shall serve process upon any licensee in any action or proceeding 

2 instituted by the commissioner under this chapter by electronic mail to the electronic mail 

3 address maintained in section 26.1-27.1-02 or by United States mail to the licensee at the 

\O of IV 

4 licensee's last-known address of record or principal place of business. Service of process under 
' 

5 this section is complete upon electronic mailing or United States mailing. 

6 SECTION 11. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 

7 created and enacted as follows: 

8 Wholesale license fee. 

9 The state board of pharmacy may deposit up to six hundred dollars of every eligible 

10 wholesaler license fee and every virtual wholesaler license fee collected by the board under 

11 section 43-15.3-12 to the insurance regulatory trust fund. 

12 SECTION 12. REPEAL. Section 26.1-27-01.1 and chapter 26.1-36.10 of the North Dakota 

13 Century Code are repealed. 

14 SECTION 13. EXEMPTION- FULL-TIME EQUIVALENT POSITIONS-ADJUSTMENTS. 

15 Notwithstanding any ether provisions of law, the insurance commissioner may increase or 

16 decrease authorized full-time equivalent positions as needed, subject to availability of funds, 

17 during the biennium beginning July 1, 2025, and ending June 30, 2027, for the purpose of 

18 enforcing the provisions of chapter 26.1-27.1. The insurance commissioner shall report to the 

19 office of management and budget and legislative council any adjustments made pursuant to this 

20 section. 

21 SECTION 14. TRANSFER- DRUG PRICING FUND TO INSURANCE REGULATORY 

22 TRUST FUND. On the effective date of this Act, the office of management and budget shall 

23 transfer any money in the drug pricing fund to the insurance regulatory trust fund for the 

24 purpose of enforcing the provision of chapter 26.1-27.1. 

25 SECTION 15. EFFECTIVE DATE. Section 4 of this Act becomes effective January 1, 2026. 

26 SECTION 16. EMERGENCY. This Act is declared to be an emergency measure. 
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Sixty-ninth 
Legislative Assembly 
of North Dakota 

PROPOSEDAMENDMENTSTO 
ENGROSSED HOUSE BILL NO. 1584 

FIRST ENGROSSMENT 

Introduced by 

Representatives Kasper, Koppelman, Lefor, Steiner, Vigesaa, Warrey 

Senators Barta, Boehm, Boschee, Hogue, Klein 

A BILL for an Act to create and enact four new sections to chapter 26.1 -27.1 of the North 

2 Dakota Century Code, relating to pharmacy benefits managers; to amend and reenact sections 

3 26.1-01-07.1.26.1-27.1-01 , 26.1-27.1-02, 26.1-27.1-04, 26.1-27.1-06 aA€i i 26.1-27.1-07 , and 

4 26. 1-36.10-06. of the North Dakota Century Code, relating to pharmacy benefits managers; to 

5 repeal section 26.1-27-01 .1 and chapter 26.1-36.1 O; to provide a penalty; to provide a 

6 continuing appropriation, to provide a transfer: to provide an effect ive date: and to declare an 

7 emergency. 

8 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

9 SECTION 1. AMENDMENT. One new subdivision to subsection one of section 26.1-01-07 

10 of the North Dakota Century Code is created and enacted as follows: 

11 For the initial application fee for a pharmacy benefit manager, an amount determined by the 

12 commissioner, which may not exceed ten thousand dollars. For each annual renewal, an 

13 amount to be determined by the commissioner, which may not exceed ten thousand dollars. 

14 SECTION 2. AMENDMENT. Section 26.1-27.1-01 of the North Dakota Century Code is 

15 amended and reenacted as follows: 

16 26.1-27.1-01. Definitions. 

17 In this chapter, unless the context otherwise requires: 

18 1."Covered entity" means a nonprofit hospital or a medical service corporation; a health insurer; 

19 a health benefit plan; a health maintenance organization; a health program 

20 administered by the state in the capacity of provider of health coverage; or afl 

2 1 employer, a labor union, or other entity organized in the state which provides health 

22 coverage to covered individuals who are employed or reside in the state. The term 
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does not include a selffunded plan that is mwmpt from state regulation pursuant to 

the Employee Retirement Income Security /\ct of 1974 [Pub. L. Q3 406; 88 Stat. 82Q; 

2Q U.S.C. 1001 et seq.]; a plan issued for coverage for federal employees; or a health 

plan that provides coverage only for accidental injury, specified disease, hospital 

indemnity, Medicare supplement, disability income, longterm care, or 

other -limitedbenefit- health insurance ~policies or contractcontracts that do not 

include prescription drug coverage. 

8 2. "Covered individual" means a member, a participant, an enrollee, a contractholder, a 

9 

10 

11 

policyholder, or a beneficiary of a covered entity who is provided health coverage by 

the covered entity. The term includes a dependent or other individual provided health 

coverage through a policy, contract, or plan for a covered individual. 

12 3. "De-identified information" means information from which the name, address, 

13 

14 

15 

telephone number, and other variables have been removed in accordance with 

requirements of title 45, Code of Federal Regulations, part 164, section 512, 

subsections (a) or (b). 

16 4. "Generic drug" means a drug that is chemically equivalent to a brand name drug for 

17 which the patent has expired. 

l 8 ~ "Labeler" means a person that has been assigned a labeler code by the federal food 

19 

20 

2 1 

and drug administration under title 21, Code of Federal Regulations, part 207, 

section 20, and that receives prescription drugs from a manufacturer or wholesaler 

and repackages those drugs for later retail sale. 

22 e-:-5 . "Payment received by the pharmacy benefits manager" means the aggregate amount 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

of the following types of payments: 

a. A rebate collected by the pharmacy benefits manager or a rebate aggregator 

which is allocated to a covered entity, or retained by the pharmacy benefits 

manager; 

b. An administrative fee collected from the manufacturer in consideration of an 

administrative service provided by the pharmacy benefits manager to the 

manufacturer; 

c. A pharmacy network fee~. pharmacy price concessions, and any other financial 

payment made by a pharmacy to a pharmacy benefits manager: and 

d. Any other fee or amount collected by the pharmacy benefits manager from a 

manufacturer or labeler for a drug switch program, formulary management 
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program, mail service pharmacy, educational support, data sales related to a 

2 covered individual, or any other administrative function. 

3 1-,-6. "Pharmacy benefits management" means the procurement of prescription drugs at a 

4 negotiated rate for dispensation within this state to covered individuals; the 

5 

6 

7 

8 

9 

10 

11 

administration or management of prescription drug benefits provided by a covered 

entity for the benefit of covered individuals; or the providing of any of the following 

services with regard to the administration of the following pharmacy benefits: 

a. Claims processing, retai-lpharmacy network management, and payment of claims 

to a pharmacy for prescription drugs dispensed to a covered individual; 

b. Clinical formulary development and management services; or 

c. Rebate contracting and administration. 

12 EhL "Pharmacy benefits manager" means a person tl:latwho performs pharmacy benefits 

13 

14 

15 

16 

17 

18 

19 

20 

management, as a third party, under a contract or other fincancialfinancial 

arrangement with a covered entity. The term includesdoes not include a person acting 

fGr...a health benefit plan that manages or directs its own pharmacy benefits manager in 

a contractual or employment relationship in the performance of pharmacy benefits 

management for a covered entity. The term does not include a public self funded pool 

or a pri1,ate single employer self funded plan that provides benefits or services directly 

to its beneficiaries. The term does not include a health carrier licensed under title 26.1 

if the health carrier is providing pharmacy benefits management to its insureds. 

21 9-,.8_ "Rebate" means a retrospective reimbursement of a monetary amount by a 

22 manufacturer under a manufacturer's discount program with a pharmacy benefits 

23 manager for drugs dispensed to a covered individual. 

24 40,.~ "Utilization information" means de-identified information regarding the quantity of drug 

25 prescriptions dispensed to members of a health plan during a specified time period. 

26 SECTION 3. AMENDMENT. Section 26.1-27.1-02 of the North Dakota Century Code is 

27 amended and reenacted as follows: 

28 26.1-27.1-02. Licensing - Terms and fee -Application. 

29 .L A person may not performestablish or aetoperate as a pharmacy benefits manager in 

30 this state unless that person holdswithout first obtaining a certificate of 

31 registrationlicense as an administrator under chapter 26.1 27from tAe-the 

32 commissioner under ta-this section. A person violating this subsection is guilty of a 

33 class C felony. 

Page No. 3 25.1281 .02000 



Rev ised Combined Rep. Kasper/NDI D Amendment w/ LC technical corrections 

2. A person applying for a pharmacy benefits manager license shall submit an application 

2 to the commissioner. The commissioner shall make an application form available on its 

3 website thatwhich includes a request for the following information: 

4 

5 

6 

7 

8 

9 

10 

11 

~ The identity, address, electronic mail address, and telephone number of the 

applicant; 

b. The name, business address, electronic mail address. and telephone number of 

the contact person for the applicant; 

c. If applicable, the federal employer identification number for the applicant; and 

g_. Any other information the commissioner considers necessary and appropriate to 

establish the qualifications to receive a license as a pharmacy benefits manager 

to complete the licensure process. 

12 ~ The term of licensure is one year, from April thirtieth through March thirty-first. 

13 4. The pharmacy benefits manager shall pay an annual renewal fee no later than April 

14 thirtieth. 

15 ~ The commissioner shall determine the amount of the initial application fee, which may 

16 

17 

18 

19 

20 

21 

not exceed 1'.¥0 hundred fifty dollars. The commissioner shall determine the amount of 

the rene·n al application fee for the registration, which may not exceed one hundred 

dollars. The applicant shall submit the fee with aHthe initial application aooor renewal 

application for registrationlicensure. The initial application fee +sand renewal fee are 

nonrefundable. The commissioner shall return a renewal application fee if the renewal 

of registration is not granted. 

22 ~ Each application for a license, and subsequent renewal for a license, must be 

23 accompanied by evidence of financial responsibility in an amount of one million 

24 dollars. 

25 7. Upon receipt of a completed application, evidence of financial responsibility, and fee, 

26 

27 

28 

29 

30 

31 

the commissioner shall review each applicantapplication and issue a license if the 

applicant is qualified in accordance with the provisions of this section and the rules 

promulgated by the commissioner under this section. The commissioner may require 

additional information or submissions from an applicant and may obtain any 

documents or information reasonably necessary to verify the information contained in 

the application. 

32 ~ The license may be in paper or electronic form. The license is nontransferable, and 

33 must prominently list the expiration date. 
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SECTION 4. AMENDMENT. Section 26.1-27.1-04 of the North Dakota Century Code is 

amended and reenacted as follows: 

26.1-27.1-04. Prohibited practices. 

1. A pharmacy benefits manager shall comply with subsections 19-02.1-01, 19-02.1 -02, 

19-02.1-14.2, 19-02.1-16, 19-02.1-16.1, 19-02.1-16.2, 19-02.1 -16.3, 19-02.1-16.4, 19-

02. 1-16.5, and 19-02.1-16.6 in chapter 19-02.1 regarding the substitution of one 

prescription drug for another. 

2. A pharmacy benefits manager may not require a pharmacist or pharmacy to 

participate in one contract in order to participate in another contract. The pharmacy 

benefits manager may not exclude an otherwise qualified pharmacist or pharmacy 

from participation in a particular network if the pharmacist or pharmacy accepts the 

terms, conditions, and reimbursement rates of the pharmacy benefits manager's 

contract. 

3. A pharmacy benefits manager shall offer pharmacy contracts that are opt-in contracts 

with at least thirty days to respond and signatures must be obtained from the 

pharmacy or entitiesan entity contracting on behalf of pharmaciesthe pharmacy. 

4. A pharmacy must be allowed tomay opt-out of a pharmacy benefits managers contract 

by providing at least a ninety-day notice. 

SECTION 5. AMENDMENT. Section 26.1-27.1-06 of the North Dakota Century Code is 

amended and reenacted as follows: 

26.1-27.106. Examination of insurer- covered- entity. 

1. During an examination of a covered entity as provided for in chapter 26.1-03, 26.1-17, 

or 26.1-18.1, the commissioner shall examine any contract between the covered entity 

and a pharmacy benefits manager and any related record to determine if the payment 

received by the pharmacy benefits manager which the covered entity received fFem 

the pharmacy benefits manager has been applied toward reducing the covered entity's 

rates or has been distributed to covered individuals. 

2. To faci litate the examination, the covered entity shall disclose annually to the 

commissioner the benefits of the payment received by the pharmacy benefits manager 

received under any contract with a pharmacy benefits manager and shall describe the 

manner in which the payment received by the pharmacy benefits manager is applied 

toward reducing rates or is distributed to covered individuals. 
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3. Any information disclosed to the commissioner under this section is considered a trade 

secret under chapter 47-25.1. This section does not prevent the disclosure of a final 

order issued against a pharmacy benefits manager. Such order is an open record. 

SECTION 6. AMENDMENT. Section 26.1-27 .1-07 of the North Dakota Century Code is 

amended and reenacted as follows: 

26.1-27.1-07. Rulemaking authority. 

The commissioner shall adopt rules as necessary BefGfofQ[ implementation ofto implement 

this chapter. 

SECTION 7. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 

created and enacted as follows: 

Enforcement. 

.1. All powers granted to the commissioner under title 26.1 and chapter 28-32 are 

available in enforcing chapter 26.1-27.1, including subpoena power. 

2. This section does not limit the attorney general from investigating and prosecuting 

violations of the law. 

3. This section does not prohibit the commissioner, state board of pharmacy, or 

department of health and human services from collaborating through joint exercise of 

common powers agreements. 

SECTION 8. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 

created and enacted as follows: 

Administrative penalties. 

.1. A pharmacy benefits manager found to be in violation of this chapter or any rules 

adopted under this chapter is subject to: 

~ A monetary penalty of up to ten thousand dollars per violation; 

Q,. Suspension or revocation of license; and 

f:. A civil penalty of up to fifty thousand dollars for a second or subsequent violation. 

2. The commissioner may require a pharmacy benefits manager to provide restitution to 

affected covered entities, pharmacies. or individuals for losses incurred as a result of 

the violation. 

-1_ A pharmacy benefits manager subject to penalties under this section is entitled to a 

hearing conducted in accordance with chapter 28-32. 

32 SECTION 9. A new section to chapter 26.1--27.1 of the North Dakota Century Code is 

33 created and enacted as follows: 
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Proceedings by commissioner - Service of process - Procedure. 

2 The commissioner shall seNe process upon any licensee in any action or proceeding 

3 instituted by the commissioner under this chapter by electronic mail to the electronic mail 

4 address maintained in section 26.1-27.1-02 or by United States mail to the licensee at the 

5 licensee's last-known address of record or principal place of business. SeNice of process under 

6 this section is complete upon electronic mailing or United States mailing. 

7 SECTION 10. A new section to chapter 26.1--27.1 of the North Dakota Century Code is 

8 created and enacted as follows: 

9 Attorney General. 

IO The attorney general shall appear, represent, and defend against all lawsuits, actions, or 

11 proceedings brought against the state or commissioner in the commissioner's official capacity. lfl 

12 the attorney general determines thal the attorney general or an assistant attorney general is 

13 unable to defend the commissioner, the attorney general shall contract a special assistant 

14 attorney general to represent the commissioner. The attorney general shall be responsible for 

15 all costs under this section. 

16 SECTION 11. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 

17 created and enacted as follows: 

18 Wholesale License Fee. 

19 The State Board of Pharmacy may deposit up to six hundred dollars of every eligible 

20 wholesaler license fee and every virtual wholesaler license fee collected by the board under 

21 sectfon 43-15.3-12 to the insurance regulatory trust fund. 

22 SECTION 12. AMENDMENT - Continuing appropriation. Section 26.1-01-07.1 of the 

23 North Dakota Century Code is amended and reenacted as follows: 

24 26.1-01-07.1. Insurance regulatory trust fund established. 

25 1. There is hereby created a trust fund designated as the "insurance regulatory trust fund". 

26 The following amounts must be deposited in the insurance regulatory trust fund: 

27 a. All sums received under section 26.1-01-07. 

28 b. All sums received under section 26.1-01 -07.2 from the insurance regulatory 

29 trust fund investments. 

30 c. All retaliatory fees imposed upon persons by the insurance department as 

3 l authorized by law. 

32 d. All administrative penalties, fines, and fees collected by the commissioner from any 

33 person subject to this title. 
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e. Any other amounts provided by legislative appropriation. 

2. The moneys S&-received and deposited in the insurance regulatory trust fund are 

reserved for use by the insurance department to defray the expenses of the 

department in the discharge of its administrative and regulatory powers and duties as 

prescribed by law subject to the applicable laws relating to the appropriations of state funds and 

to tho deposit and e*penditure of state moneys. The insurance department is responsible for 

the proper e*penditure of these moneys as provided by law. and are provided on a continuing 

appropriation basis. 

3. E*cept as otherwise provided by law, after the fiscal year has been closed and all 

e*penses relating to the fiscal year have been accounted for, the office of 

management and budget shall transfer any fund balance remaining in the insurance 

regulatory trust fund that e*ceeds one million dollars to the 

general fund. 

SECTION 13. REPEAL. Section 26.1-27-01.1 of the North Dakota Century Code is 

repealed. 

SECTION 14. REPEAL. Chapter 26.1-36.10 of the North Dakota Century Code is r;epealed. 

SECTION 15. EXEMPTION - FULL-TIME EQUIVALENT POSITIONS. ADJUSTMENTS. 

Notwithstanding any other provisions of law, the insurance commissioner may increase or 

decrease authorized full-time equivalent positions as needed, subject to availability of funds, 

during the biennium beginning July 1, 2025, and ending June 30, 2027, for the purpose of 

enforcing the provisions of chapter 26.1-27.1. The insurance commissioner shall report to the 

office of management and budget and legislative council any adjustments made pursuant to this 

section. 

SECTION 16. TRANSFER- DRUG PRICING FUND TO INSURANCE REGULATORY 

TRUST FUND. On the effective date of sections of this Act, the office of management and 

budget shall transfer any money in the drug pricing fund to the insurance regulatory trust fund 

for the purpose of enforcing the provisions of chapter 26.1-27.1. 

SECTION 17. EFFECTIVE DATE. Section 3 of this Act becomes effective January 1, 

2026. 

SECTION 18. EMERGENCY. This Act is declared to be an emergency measure. 

Page No. 8 25.1281.02000 
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A BILL for an Act to create and enact four new sections to chapter 26.1-27.1 of the North 
Dakota Century Code, relating to pharmacy benefits managers; to amend and reenact 
subsection 1 of section 26.1-01-07, sections 26.1-01-07.1, 26.1-27.1-01, 26.1-27.1-02, 
26.1-27.1-04, 26.1-27.1-06 and 26.1-27.1-07 of the North Dakota Century Code, relating 
to pharmacy benefits managers; to repeal section 26.1-27-01.1 and chapter 26.1-36.10 of 
the North Dakota Century Code, relating to pharmacy benefits managers and prescription 
drug costs; to provide a penalty; to provide a continuing appropriation; to provide a 
transfer; to provide an effective date; and to declare an emergency. 

3:18 p.m. Chairman Wanzek opened the hearing. 

Members present: Chairman Wanzek, Vice-Chair Dwyer, Senator Burckhard, Senator 
Erbele, and Senator Sickler. 

Discussion Topics: 
• Role of pharmacy benefit managers (PBMs)
• Federal Trade Commission reports on PBMs
• Regulation of PBMs in other states
• Overview of PBM actions in North Dakota
• Role off ND Insurance Commission in regulating PBMs
• Drug rebate aggregators
• Etna, Signa, United Health  - largest PBMs
• Process for accountability of PBMs
• Review process
• Enforcement and penalties
• Legal aspect of PBM regulation
• Self-funded insurance plans, ERISA, litigation cost
• Insurance Commission full-time employees and salaries needs for regulatory duties
• Funding sources directed to Insurance Regulatory Trust Fund
• Market Conduct Examination
• Federal role in regulation of PBMs
• Role of Employee Retirement Income Security Act (ERISA); expected Supreme Court

ruling on PBMs

3:18 p.m. Mike Schwab, Executive Vice President, ND Pharmacists Association, testified in 
favor, responded to many committee questions, and submitted testimony #44787. 

3:49 p.m. John Arnold, ND Deputy Insurance Commissioner, submitted neutral testimony 
and responded to many committee questions. 

3:57 p.m.  Megan Hruby, representing Blue Cross Blue Shield, testified in opposition to HB 
1584. 
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4:06 p.m. William Kalanek, Pharmaceutical Care Management Association, testified in 
opposition and submitted testimony #44778. 

4:09 p.m. Mark Hardy, Executive Director, ND Pharmacy Board, submitted neutral 
testimony. 

4:36 p.m. Chairman Wanzek closed the hearing.   

Carol Thompson, Committee Clerk 



As representatives of the North Dakota business community, we are writing on behalf of employers who rely on the Employee
Retirement Income Security Act (ERISA) to provide high-quality health benefits to North Dakotans. We urge you to protect this vital
law, which has safeguarded both employees and employers for over 50 years.

When ERISA was passed by Congress in 1974, it preempted states from passing laws affecting the administration or design of
employer health plans. This important preemption has remained intact for over 50 years, providing a consistent regulatory framework
that allows employers to operate confidently across state lines, minimizing the administrative burdens that would otherwise come with
a patchwork of state-level regulations.

In North Dakota, close to 430,000 people rely on ERISA-regulated self-funded health plans. These plans are the backbone of our
state’s health care coverage. ERISA's uniformity is essential to North Dakota’s economic success, enabling businesses to offer
competitive benefits and maintain operational efficiency without the complexities of varying state mandates. For small and medium-
sized businesses in particular, ERISA’s protections are crucial for providing affordable and consistent benefits across their workforce.

Unfortunately, recent legislative efforts have sought to circumvent ERISA’s protections by imposing state-level healthcare mandates
on employers. These efforts risk significantly increasing healthcare costs for North Dakota employers and their employees. Allowing
expensive state mandates to interfere with ERISA protections would create a patchwork of conflicting rules, making it harder for
businesses to offer consistent, affordable health benefits and weakening North Dakota’s ability to attract and retain businesses.

It is also important to note that during this session, efforts to pierce ERISA by extending state healthcare mandates to ERISA-
regulated plans should receive little support from those who want to keep North Dakota economically competitive. Key proposals,
such as HB 1584, if enacted, will lead to an explosion of healthcare costs for North Dakota’s businesses. Even in its amended form,
the language of HB 1584 may apply any existing and future state anti-payor laws to health plans organized under federal ERISA
law. We hope the Legislature will not advance HB 1584 and recognize the crucial role these protections play in allowing businesses to
offer consistent, affordable benefits to employees.

This session, preserving ERISA is a top priority for the North Dakota business community. Rising healthcare costs only further
emphasize the need to maintain ERISA’s uniform standards, which have helped businesses manage expenses and remain competitive
in national and global markets. Indeed, businesses in North Dakota often rank controlling employee healthcare costs as a major
concern. Additional state mandates would not only increase compliance costs but could also discourage businesses from expanding
their operations in North Dakota, jeopardizing the economic growth that has helped North Dakota attract innovation and investment in
recent years.

We respectfully ask that you stand with the business community to protect this landmark law and VOTE NO on HB 1584. By doing so,
we can safeguard the long-term success of North Dakota businesses, support the health and well-being of our workforce, and ensure
that North Dakota remains a leading destination for innovation, investment, and job creation.

Thank you for your attention to this critical issue. The North Dakota business community stands ready to collaborate on solutions that
ensure a strong future for both businesses and workers

ERISA protects the State of North Dakota and taxpayers by encouraging private employers to offer benefit plans for their
employees rather than relying on public resources.

 ERISA protects employees by establishing consistent guidelines for retirement and health plans offered by multi-state private
employers.

 ERISA protects employers by supporting a uniform benefit program for all employees and by avoiding complications of a
patchwork system between states.
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Senate Government Operations Appropriations Committee 
HB 1584 – 4/8/25 – 3:00pm 
Senator Wanzek – Chairman 

 

Chairman Wanzek and members of the committee, my name is Mike Schwab, Executive Vice 

President of the North Dakota Pharmacists Association. We are here today in support of HB 1584.  

 

HB 1584 looks to address a legal concern, changes to the marketplace and how can North 

Dakota create a process for implementing and enforcing already existing PBM laws. There has been a 

lot of good discussion in both policy committees who have heard and passed this bill. We anticipated 

most of the discussion would center around the appropriation side of the bill which is why we are 

here today.  

 

 Chairman and members of the committee, licensing and providing a pathway for enforcing 

PBM laws has been talked about in the past, including during interim hearings. There is one common 

theme around the country, there is bipartisan support to pass PBM reforms and action to enforce 

PBM laws. There is a lot of movement at the Federal Trade Commission, Congressional hearings, many 

reports and investigations centered around the anticompetitive behavior of PBMs, patient steering, 

lack of transparency, spread pricing and many transactions taken place that benefit the PBM over 

patients, employers, government entities and taxpayers.  

 

 This legislative assembly has a long history of passing PBM reform and transparency laws by an 

overwhelming majority in both Chambers. To-date, ND continues to punt on any meaningful oversight 

and enforcement of our PBMs laws. HB 1584 looks to finally bring a formal process for licensure, 

oversight and enforcement of our existing PBM laws.  

 

#44787
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 I would like to highlight some of the issues going on in the PBM market around the country 

and specifically in ND. Here are 3 press releases from the Federal Trade Commission regarding their 

recent reports and findings on PBMs. One was released in 2024 and another one in 2025.  

 
  
FTC Recent Press Releases: 
https://www.ftc.gov/reports/pharmacy-benefit-managers-report 
 
https://www.ftc.gov/news-events/news/press-releases/2025/01/ftc-releases-second-interim-staff-
report-prescription-drug-middlemen 
 
https://www.ftc.gov/news-events/news/press-releases/2024/09/ftc-sues-prescription-drug-
middlemen-artificially-inflating-insulin-drug-prices 
  

I have also included a link to the U.S. House Oversight and Accountability Committee which 

has held numerous PBM hearings in the past couple of years. Chairman Comer (R-KY) issued a rather 

telling report in 2024. His committee also issued letters to the 3 main PBMs who testified giving them 

a deadline to correct their statements in front of his committee.  

Comer Releases Report on PBMs’ Harmful Pricing Tactics and Role in Rising Health Care Costs - 

United States House Committee on Oversight and Accountability 

 

 What has been happening in other states around the country? Below I provided a few 

highlights regarding what other states are finding when looking into PBM practices.  

Ohio: the state Auditor found that, PBMs pocketed $224.8 million through the spread alone during a 
one-year period.  

Kentucky: In response to a state report that found PBMs keep $123.5 million in spread annually, the 
Attorney General has launched an investigation into allegations that the PBMs have overcharged the 
state and discriminated against independent pharmacies.  

Michigan: Drug price manipulation allowed PBMs to overcharge Michigan Medicaid by at least $64 
million.  

Virginia: A state-commissioned report on Medicaid found PBMs pocket $29 million in spread pricing 
alone.  

Maryland: A state Medicaid report found PBMs pocket $72 million annually in spread pricing alone.  
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Florida: A report found PBMs steer patients to PBM-affiliated pharmacies, and “when it comes to 
dispensing brand name drugs, MCO/PBM-affiliated pharmacies are making 18x to 109x more profit 
over the cost of the drugs than the typical community pharmacy.”  

Illinois: An audit found $200 million of spread pricing in 2021-2022.  

Oregon: A 2023 audit found insufficient transparency and compliance with highly inconsistent 
reimbursement, including twice as much reimbursement to PBM-owned pharmacies than to 
independent pharmacies for selected drugs.  
 

Below are a few more recent links regarding PBM issues in the market.  

https://www.fox9.com/news/prime-therapeutics-ordered-pay-10-million-price-fixing 
 
https://www.fox9.com/news/prescription-drug-prices-marked-up-high-5000-investigation-finds 
 
Ohio - AG Yost secures $49.1 Million settlement in price-fixing cases involving generic drugs | News 
from WLIO | hometownstations.com 
 
PBMs are modern-day drug price gangsters and must be held accountable • Ohio Capital Journal 
 
https://www.ajmc.com/view/goodrx-pbms-hit-by-price-fixing-lawsuits 
 

What has happened or is happening in ND related to PBM issues? In 2019, there were a 

number of discrepancies and questions around Medicaid Expansion being run as managed care by 

one of the big 3 PBMs. After gathering additional information and verification, the ND Department of 

HHS turned things over to the Medicaid Fraud Unit.  As a result, this legislative assembly decided to 

remove the PBM from Medicaid Expansion and moved it in-house with traditional Medicaid. The 

state of ND saved $17 million dollars by removing the PBM from administering the prescription drug 

benefit for Medicaid Expansion.  

 

Following what happened in ND Medicaid Expansion, this legislative assembly decided to pass 

a bill to audit the ND Public Employees Retirement System (NDPERS). What happened with that 

audit? See for yourself. The PBM decided it was not going to cooperate and elected to provide the ND 

State Auditor with basically no information. I provided the press release from the State Auditor’s 
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office showing there were 5 findings during the audit. Each of the findings had to do with the PBM 

refusing to provide the requested and necessary information to complete the audit.  

PBM Refuses to Provide Requested Data to State Auditor 

Prescription Benefits Manager Optum Rx Refuses to Provide Requested Data to State Auditor’s Office 

| State Auditor's Office 

 

 This legislative assembly has passed a number of PBM reform laws of the past decade or so. 

Those provisions benefit employers, patients, pharmacies, taxpayers and government entities but we 

have no formal process for accountability, oversight or enforcement in ND. HB 1584 looks to finally 

hold PBMs accountable in ND.  

  

Section 1 - Page 3 – Lines 11-14 

 This language establishes the initial application fee for PBMs under the Insurance 

Commissioner.  

 

Section 2 – Page 3 – Lines 31 through page 4 – Lines 1-7 

 This language is removed and provides a continued appropriation to the Insurance 

Commissioner’s office. I understand the continued appropriation is not well received and I can 

appreciate such. I think we can work to address this concern and I hope with the help of this 

committee we do just that.  

 

Page 4 – Lines 12-23 

 Definition is changed to address a legal concern and is based off of past court decisions. At the 

request of both the House and Senate Industry and Business committee Chairs, the former Special 

Assistant Attorney General for ND testified as to why the changes are needed. Robert Smith was hired 

by ND to defend the PBM laws this legislative assembly passed in 2017. Mr. Smith and the ND AG’s 

office went all the way to the Supreme Court of the U.S. and prevailed. Mr. Smith has also 

represented all the major ERISA cases over the past decade including the Rutledge decision versus 

PCMA (PBMs) in front of the Supreme Court of the U.S, which he also won. 
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Page 5 – Lines 9-11 

Language is added to include rebate aggregators. What is a rebate aggregator? A rebate 

aggregator is often owned by the PBM or affiliated with the PBM. Two of the three main rebate 

aggregators are located outside the United States with one being Ireland and the other in Switzerland. 

We feel most of the rebate model has shifted in favor of rebate aggregators. If we are asking for 

information on rebates, it is important to gather information on rebate aggregators since the Big 3 

PBMs now own them. Rebate aggregators have a negative effect on the rebates that employer plans 

should be receiving. Through these overseas companies, PBMs are able to maximize rebate retention 

for the benefit of the PBM and not the plans or patients. Rebate aggregators retain a portion of the 

rebate amount as fees. PBMs also reclassify rebates as administrative fees through this process. It is 

not uncommon to see higher cost drugs with higher rebates prioritized on formularies over better 

value or lower costs. You will also find contract language that excludes rebates when drugs are filled 

by a PBM owned pharmacy, mail order or specialty mail order pharmacy.  

 

Plan Sponsor ALERT: Beware of Rebate Aggregators 

FTC Expands PBM Investigation to PBM-Owned Rebate Aggregators/GPOs 

Language is also added to verify how much of the rebate dollars were retained by the PBM.  

 

Page 5 – Lines 15-16 

Since this law was enacted, we have seen a lot of market changes, especially around fees 

pharmacies pay to PBMs. From 2010 to 2020, PBM fees charged to pharmacies increased 91,000%! 

That is not a typo. We would like to see other price concessions or financial payments that are paid by 

the pharmacy to the PBM also be reported. 

  

According to the fiscal year 2022 budget justification (p.242) estimate sent to Congress by 

CMS, pharmacy DIR fees increased by 91,500 percent between 2010 and 2019. For context, a $4 

gallon of milk increased by that much would cost $3,660. (NCPA).  
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Page 5 – Lines 30 through page 6 – Lines 1- 7 

We support changing the definition of pharmacy benefits manager as amended in the House 

to reflect a concern brought by some employers. By making this change, we can avoid or lessen 

concerns around ERISA preemption. This amendment was suggested by Mr. Robert Smith the expert 

ERISA attorney the State of ND hired to defend our PBM reform laws.  

 

Section 4 – Page 6 – Lines 16-31 and Page 7 – Lines 1-15 

 This section provides for a formal process for licensing PBMs in North Dakota. This section also 

establishes the condition, terms, fees and application process to bring oversight under the ND 

Insurance Commissioner’s office. This section was offered by the ND Insurance Commissioner’s office 

as an amendment in the House which the House added to the bill to formalize the process for 

oversight of PBMs in ND. The ND Insurance Commissioner’s office is the best place for authority over 

PBM practices and is considered a best practice for enforcement of state PBM laws. By having 

authority under the ND Insurance Commissioner’s office, we are able to use the state policing powers 

and insurance savings clause protections.  

 

Page 7 – Lines 19-22 

Twenty years ago, when this law was passed, the “substitution of one prescription drug for 

another” was really the only other PBM related law under 19-02.1, Since the passage of that law, the 

ND Legislative Assembly has passed a number of other PBM reforms and they are placed under 19-

02.1. HB 1584 would help bring the rest of the PBM laws in 19-02.1 under enforcement of the 

Insurance Commissioner.  

 

Page 7 – Lines 29-31 

HB 1584 adds two more provisions dealing with PBM contracting practices. In recent years, 

the PBMs have started to offer “silent agreement” contracts. They basically send out a fax or email 
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and state “if we do not hear from you in the next 14 days, the pharmacy will automatically agree to 

the terms and conditions.” HB 1584 looks to add language that requires a signature from the 

pharmacy and PBM before a contract is finalized and agreed upon.  

 

Page 8 – Lines 1-2 

HB 1584 also looks to provide the ability of a pharmacy to opt-out of a PBM contract giving a 

90-day notice. We are seeing PBMs trying to lock pharmacies into multi-year contracts with no 

reasonable opt-out structure. PBMs can drop a pharmacy from the network with little to no notice, so 

we feel it is fair that pharmacies are given a more reasonable way to opt-out of a PBM contract. 

Providing a 90-day notice should be a reasonable request.  

 

Sections 8 and 9 - Enforcement and Penalties 

These sections would establish not only an enforcement pathway but provide some expertise 

and help to the insurance commissioner’s office. There are a number of states that have placed PBM 

enforcement with their Insurance Commissioner. Maybe I am wrong, but I assume the ND Insurance 

Commissioner, Board of Pharmacy and ND Health & Human Services could enter into a meaningful 

agreement(s) to help ease the workload and help provide additional expertise. Depending on what 

the agreement(s) looks like, the Board of Pharmacy could help with fielding complaints, fact finding, 

hearings, etc. and then turn things over to the Insurance Commissioner for final review and any 

potential enforcement. The penalties section is self-explanatory and should help with PBM 

compliance.  

 

Section 10  

 This section deals with the proceedings by the commissioner and service of process 

procedures.  

Section 11 

 This section deals with funding provided by the ND Board of Pharmacy to the Insurance 

Commissioner’s office.  
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Section 12  

This section repeals a definition and a section of law that deals with the Drug Pricing Fund that 

was established in 2021 and has been implemented and not needed according to the Insurance 

Commissioner’s office. There is roughly $1.6 million dollars in this fund currently.  

 

Section 13  

This section allows the insurance commissioner the ability to hire employees for the 

implementation of HB 1584. It is time limited and only for the coming biennium. He also can only hire 

individuals for purposes of enforcing chapter 26. 1-27.1. The commissioner must also report to OMB 

and legislative council any adjustments made.  

Section 14 

 This provides a transfer of the balance sitting in the drug pricing fund to the insurance 

regulator trust fund.  

 

In conclusion, HB 1584 (1) cleans up language from twenty years ago, (2) removes language to 

help withstand legal concerns, (3) adds a couple of PBM reforms laws to address market changes, (4) 

provides a pathway for enforcement and (5) helps streamline enforcement efforts while attempting to 

help provide expertise to the Insurance Commissioner’s office. We truly hope we can look at how to 

make this work for the patients, employers, taxpayers and many others in ND.  

 

Thank you for your time and attention today. I am happy to try and answer any questions.  

 

Respectfully Submitted,  

 

Mike Schwab 

NDPhA - EVP 
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HB 1584 
4/9/2025 

 
A BILL for an Act to create and enact four new sections to chapter 26.1-27.1 of the North 
Dakota Century Code, relating to pharmacy benefits managers; to amend and reenact 
subsection 1 of section 26.1-01-07, sections 26.1-01-07.1, 26.1-27.1-01, 26.1-27.1-02, 
26.1-27.1-04, 26.1-27.1-06 and 26.1-27.1-07 of the North Dakota Century Code, relating 
to pharmacy benefits managers; to repeal section 26.1-27-01.1 and chapter 26.1-36.10 of 
the North Dakota Century Code, relating to pharmacy benefits managers and prescription 
drug costs; to provide a penalty; to provide a continuing appropriation; to provide a 
transfer; to provide an effective date; and to declare an emergency.  

 
11:12 a.m. Chairman Wanzek opened the meeting. 
 
Members present: Chairman Wanzek, Vice-Chair Dwyer, Senator Burckhard, Senator 
Erbele, and Senator Sickler. 
 
Discussion Topics: 

• Potential separate fund to regulate PBMs 
• Fees charged to PBMs and placed in new fund 
• Insurance Regulatory Trust Fund reserve balance proposal 
• Licensure for wholesale drug sales 
• Exemption of self-funded insurance 
• Employee Retirement Income Security Act (ERISA) exemption 
• Potential of increased cost of operations and increased premiums 
• Federal regulatory policy 
• Copays and cost of medications 
• Actuarial analysis 
• New full-time employees (FTEs) and costs for regulation 
• Attorney General litigation pool eligibility for Insurance Department 

 
     11:18 Brady Larson, Assistant Legislative Budget Analyst, responded to a committee  
     Question. 
 
     11:19 a.m. John Arnold, Deputy ND Insurance Commissioner, responded to committee 
     questions. 
 
     11:24 a.m. Mark Hardy, Executive Director, ND Pharmacy Board answered committee  
     questions. 
 
     11:30 a.m. William Kalanek, Pharmaceutical Care Management Association, responded to 
     committee questions. 
 
     11:36 a.m. Mike Schwab, Executive Vice President, ND Pharmacists Association,  
     addressed committee questions 
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     11:40 a.m. Jon Godfread, ND Insurance Commissioner, submitted neutral testimony. 
        

11:44 a.m. Chairman Wanzek closed the meeting.   
 
Carol Thompson, Committee Clerk 
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A BILL for an Act to create and enact four new sections to chapter 26.1-27.1 of the North 
Dakota Century Code, relating to pharmacy benefits managers; to amend and reenact 
subsection 1 of section 26.1-01-07, sections 26.1-01-07.1, 26.1-27.1-01, 26.1-27.1-02, 
26.1-27.1-04, 26.1-27.1-06 and 26.1-27.1-07 of the North Dakota Century Code, relating 
to pharmacy benefits managers; to repeal section 26.1-27-01.1 and chapter 26.1-36.10 of 
the North Dakota Century Code, relating to pharmacy benefits managers and prescription 
drug costs; to provide a penalty; to provide a continuing appropriation; to provide a 
transfer; to provide an effective date; and to declare an emergency. 

 
3:15 p.m. Chairman Wanzek opened the hearing. 
 
Members present: Chairman Wanzek, Vice-Chair Dwyer, Senator Burckhard, Senator 
Erbele, and Senator Sickler. 

 
Discussion Topics: 

• Fiscal and policy aspects of the bill 
• Pharmacy benefit manager enforcement fund 
• Fees for program services 
• Required actuarial analysis of effects of policies in this bill 

 
     3:16 p.m. Adam Mathiak, LC Senior Fiscal Analyst, distributed testimony #44912, the 
     proposed amendments. 

 
3:18 p.m. Senator Sickler introduced the proposed amendments for HB 1584 for committee 
discussion. 
 
3:24 p.m. Senator Sickler moved to Adopt the Amendments, 25.1281.02005, for HB 1584. 
3:24 p.m. Senator Erbele seconded the motion. 
 

Senators Vote 
Senator Terry M. Wanzek Y 
Senator Randy A. Burckhard Y 
Senator Michael Dwyer Y 
Senator Robert Erbele Y 
Senator Jonathan Sickler Y 

Motion passed 5-0-0. 
 
3:25 p.m. Senator Sickler moved a Do  Pass as Amended for HB 1584. 
3:25 p.m. Senator Erbele seconded the motion. 
 



Senate Appropriations Government Operations Division 
HB 1584 
4/10/2025 
Page 2  

 Motion passed 5-0-0. 

 Senator Sickler will carry this bill. 

 3:30 p.m.  Chairman Wanzek closed the meeting.  

 Carol Thompson, Committee Clerk 

Senators Vote 
Senator Terry M. Wanzek Y 
Senator Randy A. Burckhard Y 
Senator Michael Dwyer Y 
Senator Robert Erbele Y 
Senator Jonathan Sickler Y 
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25.1281.02005 
Title. 

Sixty-ninth 
Legislative Assembly 
of North Dakota 

Prepared by the Legislative Council 
staff for Senator Sickler 

PROPOSED AMENDMENTS TO 
FIRST ENGROSSMENT 

April 10, 2025 

ENGROSSED HOUSE BILL NO. 1584 
Introduced by 

Representatives Kasper, Koppelman, Lefor, Steiner, Vigesaa, Warrey 

Senators Barta, Boehm, Boschee, Hogue, Klein 

In place of the amendments (25.1281.02003) adopted by the Senate, Engrossed House Bill 
No. 1584 is amended by amendment (25.1281.02005) as follows: 

1 A BILL for an Act to create and enact twefour new sections to chapter 26.1-27.1 of the North 

2 Dakota Century Code, relating to pharmacy benefits managers and a pharmacy benefit 

3 manager enforcement fund; to amend and reenact subsection 1 of section 26.1-01-07, sections 

4 26.1-27.1-01 , 26.1-27.1-02, 26.1-27.1-04, 26.1-27.1-06 and 26.1-27.1-07 of the North Dakota 

5 Century Code, relating to pharmacy benefits managers; to repeal section 26.1 -27-01 .1 and 

6 chapter 26.1-36. 10 of the North Dakota Century Code, relating to pharmacy benefits managers 

7 and prescription drug costs; to provide a penalty; to provide an appropriation: to provide for a 

8 transfer: to provide an effective date: to provide an expiration date: and to declare an 

9 emergency. 

10 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

11 SECTION 1. AMENDMENT. Subsection 1 of section 26.1-01-07 of the North Dakota 

12 Century Code is amended and reenacted as follows: 

13 

14 

15 

16 

17 

18 

19 

20 

1. The commissioner shall charge and collect the following fees: 

a. For filing articles of incorporation, or copies, or amendments thereof, twenty-five 

dollars. 

b. For each original certificate of authority issued upon admittance and for each 

annual renewal thereof, one hundred dollars and for amendment to certificate of 

authority, or certified copy thereof, fifty dollars. 

c. For issuing an annual reciprocal exchange license, the same fees as those 

applicable to the issuance of a certificate of authority in subsection 2. 
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d. For filing an annual report of a fraternal benefit society, and issuing a license or 

permit to the society, and for each renewal thereof, one hundred dollars. 

e. For filing of articles of merger, or copies thereof, thirty dollars. 

f. For filing an annual statement, twenty-five dollars. 

g. For filing the abstract of the annual statement of an insurance company for 

publication, thirty dollars. 

h. For an official examination, the expenses of the examination at the rate adopted 

by the department. The rates must be reasonably related to the direct and 

indirect costs of the examination, including actual travel expenses, including hotel 

and other living expenses, compensation of the examiner and other persons 

making the examination, and necessary attendant administrative costs of the 

department directly related to the examination and must be paid by the examined 

insurer together with compensation upon presentation by the department to the 

insurer of a detailed account of the charges and expenses after a detailed 

statement has been filed by the examiner and approved by the department. 

i. For issuing a certificate to a domestic insurance company showing a compliance 

with the compulsory reserve provisions of this title and the maintenance of proper 

security deposits and for any renewal of the certificate, twenty-five dollars. 

j . For a written licensee's examination not administered by the office of the 

commissioner under a contract with a testing service, the actual cost of the 

examination, subject to approval of the commissioner, which must be paid to the 

testing service. 

k. For issuing a surplus lines insurance producer's or insurance consultant's 

license, one hundred dollars. For each annual renewal of a surplus lines 

insurance producer's or insurance consultant's license, twenty-five dollars. 

I. For issuing an insurance producer's license, one hundred dollars. 

m. For issuing a duplicate of any license or registration issued under this title, ten 

dollars. 

n. For each insurance company appointment and renewal of an appointment of an 

insurance producer, ten dollars. 
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o. For each company application for admission, five hundred dollars, except 

applications for admission for county mutual, fraternal benefit, and surplus lines 

companies must be one hundred dollars. 

p. For issuing a license and each annual renewal of a license to an insurance 

premium finance company, one hundred dollars. 

q. For examining or investigating an insurance premium finance company, the 

actual expense and per diem incurred; but the per diem charge may not exceed 

fifty dollars. 

r. For issuing and each annual renewal of a license to an advisory organization, fifty 

dollars. 

s. For filing an individual insurance producer licensing continuation, twenty-five 

dollars. 

t. For services provided by the state fire marshal. 

u. For the initial application fee for a pharmacy benefit manager an amount 

15 determined by the commissioner, which may not exceed ten thousand dollars. 

16 For each annual renewal. an amount to be determined by the commissioner. 

17 which may not exceed ten thousand dollars. 

18 SECTION 2. AMENDMENT. Section 26.1-27.1-01 of the North Dakota Century Code is 

19 amended and reenacted as follows: 

20 26.1-27.1-01. Definitions. 

21 In this chapter, unless the context otherwise requires: 

22 1. "Covered entity" means a nonprofit hospital or a medical service corporation; a health 

23 insurer; a health benefit plan; a health maintenance organization; a health program 

24 administered by the state in the capacity of provider of health coverage; or aR-

25 employer, a labor union, or other entity organized in the state which provides health 

26 coverage to covered individuals who are employed or reside in the state. The term 

27 does not include a self funded plan that is exempt from state regulation pursuant to 

28 the Employee Retirement Income Security Act of 1974 [Pub. L. 93 406; 88 Stat. 829; 

29 29 U.S.G. 1001 et seq.] ; a plan issued for coverage for federal employees; or a health 

30 plan that provides coverage only for accidental injury, specified disease, hospital 

31 indemnity, Medicare supplement, disability income, long-term care, or other 
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limited-benefit health insurance ~policies or contractcontracts that do not include 

prescription drug coverage. 

3 2. "Covered individual" means a member, a participant, an enrollee, a contractholder, a 

4 

5 

policyholder, or a beneficiary of a covered entity who is provided health coverage by 

the covered entity. The term includes a dependent or other individual provided health 

6 coverage through a policy, contract, or plan for a covered individual. 

7 3. "De-identified information" means information from which the name, address, 

8 

9 

10 

telephone number, and other variables have been removed in accordance with 

requirements of title 45, Code of Federal Regulations, part 164, section 512, 

subsections (a) or (b). 

11 4. "Generic drug" means a drug that is chemically equivalent to a brand name drug for 

12 '.♦.'hich the patent has e>Epired. 

13 &.- "Labeler" means a person that has been assigned a labeler code by the federal food 

14 

15 

16 

and drug administration under title 21, Code of Federal Regulations, part 207, 

section 20, and that receives prescription drugs from a manufacturer or wholesaler 

and repackages those drugs for later retail sale. 

17 6-:-5. "Payment received by the pharmacy benefits manager" means the aggregate amount 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

of the following types of payments: 

a. A rebate collected by the pharmacy benefits manager or a rebate aggregator 

which is allocated to a covered entity, or retained by the pharmacy benefits 

manager; 

b. An administrative fee collected from the manufacturer in consideration of an 

administrative service provided by the pharmacy benefits manager to the 

manufacturer; 

c. A pharmacy network fee~~ pharmacy price concessions. and any other financial 

payment made by a pharmacy to a pharmacy benefits manager: and 

d. Any other fee or amount collected by the pharmacy benefits manager from a 

manufacturer or labeler for a drug switch program, formulary management 

program, mail service pharmacy, educational support, data sales related to a 

covered individual, or any other administrative function. 
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1 +,-6. "Pharmacy benefits management" means the procurement of prescription drugs at a 

2 

3 

4 

5 

6 

7 

8 

9 

negotiated rate for dispensation within this state to covered individuals; the 

administration or management of prescription drug benefits provided by a covered 

entity for the benefit of covered individuals; or the providing of any of the following 

services with regard to the administration of the following pharmacy benefits: 

a. Claims processing, retattpharmacy network management, and payment of claims 

to a pharmacy for prescription drugs dispensed to a covered individual; 

b. Clinical formulary development and management services; or 

c. Rebate contracting and administration. 

10 &7. "Pharmacy benefits manager" means a person tl=tatwho performs pharmacy benefits 

11 management, as a third party, under a contract or other fincancialfinancial 

12 

13 

14 

15 

16 

17 

18 

arrangement with a covered entity. The term includesdoes not include a person acting 

fer-a health benefit plan that manages or directs its own pharmacy benefitn manager in 

a contractual or employment relationship in the performance of pharmacy benefits 

management for a covered entity. The term does not include a public self funded pool 

or a private single employer self funded plan that provides benefits or services directly 

to its beneficiaries. The term does not include a health carrier licensed under title 26.1 

if the health carrier is pro¼·iding pharmacy benefits management to its insureds. 

19 9-:-8. "Rebate" means a retrospective reimbursement of a monetary amount by a 

20 

21 

manufacturer under a manufacturer's discount program with a pharmacy benefits 

manager for drugs dispensed to a covered individual. 

22 4G:-9. "Utilization information" means de-identified information regarding the quantity of drug 

23 prescriptions dispensed to members of a health plan during a specified time period. 

24 SECTION 3. AMENDMENT. Section 26.1-27.1-02 of the North Dakota Century Code is 

25 amended and reenacted as follows: 

26 26.1-27.1-02. Licensing - Terms and fee -Application. 

27 1,_ A person may not perf-ormestablish or aetoperate as a pharmacy benefits manager in 

28 

29 

30 

31 

this state unless that person holdswithout first obtaining a certificate of 

registrationlicense as an administrator under chapter 26.1 27from-tJ:le the 

commissioner under-ta this section. A person violating this subsection is guilty of a 

class C felony. 
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1 2. A person applying for a pharmacy benefits manager license shall submit an application 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

to the commissioner. The commissioner shall make an application form available on its 

website tt=tatwhich includes a request for the following information: 

a. The identity, address, electronic mail address, and telephone number of the 

applicant: 

b. The name. business address, electronic mail address. and telephone number of 

the contact person for the applicant; 

c. If applicable. the federal employer identification number for the applicant: and 

d. Any other information the commissioner considers necessary and appropriate to 

establish the qualifications to receive a license as a pharmacy benefits manager 

to complete the licensure process. 

J.,. The term of licensure is one year from April thirtieth through March thirty-first. 

4 . The pharmacy benefits manager shall pay an annual renewal fee no later than April 

thirtieth. 

5. The commissioner shall determine the amount of the initial application fee. which may 

not e><ceed two hundred fifty dollars. The commissioner shall determine the amount of 

the renewal application fee for the registration. 'o\'hich may not exceed one hundred 

dollars. The applicant shall submit the fee with aRthe initial application or renewal 

application for registrationlicensure. AA-The initial application fee isand renewal fee are 

nonrefundable. The commissioner shall return a rene~•,al application fee if the renewal 

of registration is not granted. 

6. Each application for a license, and subsequent renewal for a license. must be 

accompanied by evidence of financial responsibility in an amount of one million 

dollars. 

25 7. Upon receipt of a completed application, evidence of financial responsibility, and fee, 

26 

27 

28 

29 

30 

31 

the commissioner shall review each applicantapplication and issue a license if the 

applicant is qualified in accordance with the provisions of this section and the rules 

promulgated by the commissioner under this section, The commissioner may require 

additional information or submissions from an applicant and may obtain any 

documents or information reasonably necessary to verify the information contained in 

the application. 
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1 8. The license may be in paper or electronic form. The license is nontransferable, and 

2 must prominently list the expiration date. 

3 SECTION 4. AMENDMENT. Section 26.1-27.1-04 of the North Dakota Century Code is 

4 amended and reenacted as follows: 

5 26.1-27.1-04. Prohibited practices. 

6 

7 

8 

9 

1. A pharmacy benefits manager shall comply with subsections 19-02.1-01. 19-02.1-02. 

19-02.1-14.2. 19-02.1-16. 19-02.1 -16. 1, 19-02.1-16.2. 19-02.1 -1 6.3, 19-02.1-16.4, 

19-02.1-16.5. and 19-02.1-16.6 in chapter 19-02.1 regarding the substitution of one 

prescription drug for another. 

10 2. A pharmacy benefits manager may not require a pharmacist or pharmacy to 

11 

12 

13 

14 

15 

participate in one contract in order to participate in another contract. The pharmacy 

benefits manager may not exclude an otherwise qualified pharmacist or pharmacy 

from participation in a particular network if the pharmacist or pharmacy accepts the 

terms, conditions, and reimbursement rates of the pharmacy benefits manager's 

contract. 

16 3. A pharmacy benefits manager shall offer pharmacy contracts that are opt-in contracts 

17 

18 

19 

with at least thirty days to respond and signatures must be obtained from the 

pharmacy or entitiesnn entity contracting on behalf of pharmaciesthe pharmacy. 

4. A pharmacy must be allo·wed to may opt-out of a pharmacy benefits managers contract 

20 by providing at least a ninety-day notice. 

21 SECTION 5. AMENDMENT. Section 26.1-27.1-06 of the North Dakota Century Code is 

22 amended and reenacted as follows: 

23 26.1-27.1-06. Examination of insurer-covered entity. 

24 1. During an examination of a covered entity as provided for in chapter 26. 1-03. 26.1-17, 

25 

26 

27 

28 

29 

or 26.1-18.1, the commissioner shall examine any contract between the covered entity 

and a pharmacy benefits manager and any related record to determine if the payment 

received by the pharmacy benefits manager which the covered entity received ffeffi­

the pharmacy benefits manager has been applied toward reducing the covered entity's 

rates or has been distributed to covered individuals. 

30 2. To facilitate the examination, the covered entity shall disclose annually to the 

31 commissioner the benefits of the payment received by the pharmacy benefits manager 
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1 

2 

3 

received under any contract with a pharmacy benefits manager and shall describe the 

manner in which the payment received by the pharmacy benefits manager is applied 

toward reducing rates or is distributed to covered individuals. 

4 3. Any information disclosed to the commissioner under this section is considered a trade 

5 secret under chapter 47-25.1. This section does not prevent the disclosure of a final 

6 order issued against a pharmacy benefits manager. Such order is an open record. 

7 SECTION 6. AMENDMENT. Section 26.1-27.1-07 of the North Dakota Century Code is 

8 amended and reenacted as follows: 

9 26.1-27 .1-07. Rulemaking authority. 

10 The commissioner shall adopt rules as necessary beforefur implementation ofto implement 

11 this chapter. 

12 SECTION 7. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 

13 created and enacted as follows: 

14 Enforcement. 

15 .1. All powers granted to the commissioner under title 26. 1 and chapter 28-32 are 

16 available in enforcing chapter 26.1-27.1. including subpoena power. 

17 2.,_ This section does not limit the attorney general from investigating and prosecuting 

18 violations of the law. 

19 ~ This section does not prohibit the commissioner. state board of pharmacy. or 

20 department of health and human services from collaborating through joint exercise of 

21 common powers agreements. 

22 SECTION 8. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 

23 created and enacted as follows: 

24 Administrative penalties. 

25 .1. A pharmacy benefits manager found to be in violation of this chapter or any rules 

26 

27 

28 

29 

adopted under this chapter is subject to: 

a_ A monetary penalty of up to ten thousand dollars per violation: 

Q.. Suspension or revocation of license: and 

~ A civil penalty of up to fifty thousand dollars for a second or subsequent violation. 
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1 2. The commissioner may require a pharmacy benefits manager to provide restitution to 

2 

3 

affected covered entities. pharmacies or individuals for losses incurred as a result of 

the violation. 

4 3. A pharmacy benefits manager subject to penalties under this section is entitled to a 

5 hearing conducted in accordance with chapter 28-32. 

6 SECTION 9. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 

7 created and enacted as follows: 

8 Proceedin s b commissioner - Service of rocess - Procedure. 

9 The commissioner shall serve rocess u on an licensee in an action or 

10 instituted by the commissioner under this chapter by electronic mail to the electronic mail 

11 !address maintained in section 26.1-27.1-02 or by United States mail to the licensee at the 

12 licensee's last-known address of record or principal place of business. Service of process under 

13 this section is complete upon electronic mailing or United States mailing. 

14 SECTION 10. A new section to chapter 26.1-27 .1 of the North Dakota Century Code is 

15 created and enacted as follows: 

16 Pharmacy benefit manager enforcement fund - State board of pharmacy wholesaler 

17 nd virtual wholesaler license fees - Revenue deposits or transfers. 

18 The pharmacy benefit manager enforcement fund is a special fund in the state treasury. 

19 ifhe fund consists of moneys transferred to or deposited in the fund by legislative action and 

20 moneys transferred to or deposited in the fund by the state board of pharmacy. The state board 

21 of pharmacy may deposit or transfer up to six hundred dollars of every eligible wholesaler 

22 icense fee and every virtual wholesaler license fee collected by the board under section 

23 \43-15.3-12 to the pharmacy benefit manager enforcementfund. Moneys in the fund are 

24 available to the insurance commissioner. subject to legislative appropnations. for enforcing the 

25 provisions of this chapter. 

26 SECTION 11. REPEAL. Section 26.1-27-01.1 and chapter 26.1-36.10 of the North Dakota 

27 'Century Code are repealed. 

28 SECTION 12. TRANSFER - DRUG PRICING FUND TO PHARMACY BENEFIT 

29 MANAGER ENFORCEMENT FUND. On the effective date of this Act, the office of management 

30 and budget shall transfer the balance in the drug pricing fund to the pharmacy benefit manager 

31 enforcement fund for the purpose of enforcing the provisions of chapter 26.1-27.1. 

Page No. 9 25.1281.02005 



Sixty-ninth 
Legislative Assembly 

1 SECTION 13. APPROPRIATION. There is appropriated out of any moneys in the pharmacy 

2 benefit manager enforcement fund in the state treasury, not otherwise appropriated, the sum of 

3 $1,200,000, or so much of the sum as may be necessary, to the insurance commissioner for the 

4 purpose of enforcing the provisions of chapter 26.1-27-1 and conducting an actuarial analysis of 

5 the effect of the policies contained in this Act on health insurance premiums and consumer drug 

6 prices, for the period beginning with the effective date of this Act and ending June 30, 2027. The 

7 insurance commissioner is authorized three full-time equivalent positions, including an attorney, 

8 a pharmacist, and an investigator, for this purpose. 

9 SECTION 14. EFFECTIVE DATE. Section 3 of this Act becomes effective January 1, 2026. 

10 SECTION 15. EXPIRATION DATE. Section 10 of this Act is effective through June 30, 

11 2029, and after that date is ineffective. 

12 SECTION 16. EMERGENCY. This Act is declared to be an emergency measure. 
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2025 SENATE STANDING COMMITTEE MINUTES 

Appropriations Committee 
Harvest Room, State Capitol 

HB 1584 
4/14/2025 

 
Relating to pharmacy benefits managers, pharmacy benefits managers, pharmacy 
benefits managers and prescription drug costs; to provide a penalty; to provide a 
continuing appropriation; to provide a transfer; to provide an effective date; and to declare 
an emergency. 

 
8:08 a.m. Chairman Bekkedahl called the meeting to order. 
 
Members Present: Chairman Bekkedahl, Vice-Chairman Erbele, and Senators Burckhard, 
Cleary, Conley, Davison, Dever, Dwyer, Magrum, Mathern, Meyer, Schaible, Sickler, 
Sorvaag, Thomas, Wanzek.  
 
Discussion Topics: 

• Administrative Penalties and Enforcement  
• Prescription Prices  
• Pharmacy Freedoms  
• Independent Pharmacies Feedback 

 
8:09 a.m. Senator Dwyer introduced the bill and submitted testimony #44958.  
 
8:14 a.m. Senator Dwyer moved amendment LC 25.1281.02005. 
 
8:14 a.m. Senator Wanzek seconded the motion. 
 

Senators Vote 
Senator Brad Bekkedahl Y 
Senator Robert Erbele Y 
Senator Randy A. Burckhard Y 
Senator Sean Cleary Y 
Senator Cole Conley Y 
Senator Kyle Davison Y 
Senator Dick Dever Y 
Senator Michael Dwyer Y 
Senator Jeffery J. Magrum Y 
Senator Tim Mathern Y 
Senator Scott Meyer Y 
Senator Donald Schaible Y 
Senator Jonathan Sickler Y 
Senator Ronald Sorvaag Y 
Senator Paul J. Thomas Y 
Senator Terry M. Wanzek Y 

 
Motion Passed 16-0-0.  
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8:23 a.m. Senator Dwyer moved a Do Pass as Amended.   
 
8:23 a.m. Senator Wanzek seconded the motion. 
 

Senators Vote 
Senator Brad Bekkedahl Y 
Senator Robert Erbele Y 
Senator Randy A. Burckhard Y 
Senator Sean Cleary Y 
Senator Cole Conley Y 
Senator Kyle Davison Y 
Senator Dick Dever Y 
Senator Michael Dwyer Y 
Senator Jeffery J. Magrum Y 
Senator Tim Mathern Y 
Senator Scott Meyer Y 
Senator Donald Schaible Y 
Senator Jonathan Sickler Y 
Senator Ronald Sorvaag Y 
Senator Paul J. Thomas N 
Senator Terry M. Wanzek Y 

 
Motion Passed 15-1-0.  
 
Senator Dwyer will carry the bill.  

 
8:25 a.m. Chairman Bekkedahl closed the hearing. 
 

Elizabeth Reiten, Committee Clerk 
 
 



25.1281.02005 
Title.04000 

Sixty-ninth 
Legislative Assembly 
of North Dakota 

Prepared by the Legislative Council 
staff for Senator Sickler 

PROPOSED AMENDMENTS TO 

FIRST ENGROSSMENT 

April 10, 2025 

ENGROSSED HOUSE BILL NO. 1584 
Introduced by 

Representatives Kasper, Koppelman, Lefor, Steiner, Vigesaa, Warrey 

Senators Barta, Boehm, Boschee, Hogue, Klein 

In place of the amendments (25.1281.02003) adopted by the Senate, Engrossed House Bill 
No. 1584 is amended by amendment (25.1281.02005) as follows: 

1 A BILL for an Act to create and enact twefour new sections to chapter 26.1-27.1 of the North 

2 Dakota Century Code, relating to pharmacy benefits managers and a pharmacy benefit 

3 manager enforcement fund ; to amend and reenact subsection 1 of section 26.1-01-07, sections 

4 26.1-27.1-01, 26.1-27.1-02, 26.1-27.1-04, 26.1 -27.1-06 and 26.1-27.1-07 of the North Dakota 

5 Century Code, relating to pharmacy benefits managers; to repeal section 26.1-27-01 .1 and 

6 chapter 26.1-36.10 of the North Dakota Century Code, relating to pharmacy benefits managers 

7 and prescription drug costs: to provide a penalty; to provide an appropriation: to provide for a 

8 transfer: to provide an effective date: to provide an expiration date: and to declare an 

9 emergency. 

10 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

11 SECTION 1. AMENDMENT. Subsection 1 of section 26.1-01-07 of the North Dakota 

12 Century Code is amended and reenacted as follows: 

13 

14 

15 

16 

17 

18 

19 

20 

1. The commissioner shall charge and collect the following fees: 

a. For filing articles of incorporation, or copies, or amendments thereof, twenty-five 

dollars. 

b. For each original certificate of authority issued upon admittance and for each 

annual renewal thereof, one hundred dollars and for amendment to certificate of 

authority, or certified copy thereof, fifty dollars. 

c. For issuing an annual reciprocal exchange license, the same fees as those 

applicable to the issuance of a certificate of authority in subsection 2. 
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d. For filing an annual report of a fraternal benefit society, and issuing a license or 

permit to the society, and for each renewal thereof, one hundred dollars. 

e. For filing of articles of merger, or copies thereof, thirty dollars. 

f. For filing an annual statement, twenty-five dollars. 

g. For filing the abstract of the annual statement of an insurance company for 

publication, thirty dollars. 

h. For an official examination, the expenses of the examination at the rate adopted 

by the department. The rates must be reasonably related to the direct and 

indirect costs of the examination, including actual travel expenses, including hotel 

and other living expenses, compensation of the examiner and other persons 

making the examination, and necessary attendant administrative costs of the 

department directly related to the examination and must be paid by the examined 

insurer together with compensation upon presentation by the department to the 

insurer of a detailed account of the charges and expenses after a detailed 

statement has been filed by the examiner and approved by the department. 

i. For issuing a certificate to a domestic insurance company showing a compliance 

with the compulsory reserve provisions of this title and the maintenance of proper 

security deposits and for any renewal of the certificate, twenty-five dollars. 

j. For a written licensee's examination not administered by the office of the 

commissioner under a contract with a testing service, the actual cost of the 

examination, subject to approval of the commissioner, which must be paid to the 

testing service. 

k. For issuing a surplus lines insurance producer's or insurance consultant's 

license, one hundred dollars. For each annual renewal of a surplus lines 

insurance producer's or insurance consultant's license, twenty-five dollars. 

I. For issuing an insurance producer's license, one hundred dollars. 

m. For issuing a duplicate of any license or registration issued under this title, ten 

dollars. 

n. For each insurance company appointment and renewal of an appointment of an 

insurance producer, ten dollars. 
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o. For each company application for admission, five hundred dollars, except 

applications for admission for county mutual, fraternal benefit, and surplus lines 

companies must be one hundred dollars. 

p. For issuing a license and each annual renewal of a license to an insurance 

premium finance company, one hundred dollars. 

q. For examining or investigating an insurance premium finance company, the 

actual expense and per diem incurred; but the per diem charge may not exceed 

fifty dollars. 

r. For issuing and each annual renewal of a license to an advisory organization, fifty 

dollars. 

s. For filing an individual insurance producer licensing continuation, twenty-five 

dollars. 

t. For services provided by the state fire marshal. 

u. For the initial a lication fee for a benefit mana er an amount 

15 determined by the commissioner, which may not exceed ten thousand dollars. 

16 For each annual renewal, an amount to be determined by the commissioner, 

17 which ma~ not exceed ten thousand dollars. 

18 SECTION 2. AMENDMENT. Section 26.1-27.1-01 of the North Dakota Century Code is 

19 amended and reenacted as follows: 

20 26.1-27.1-01. Definitions. 

21 In this chapter, unless the context otherwise requires: 

22 1. "Covered entity" means a nonprofit hospital or a medical service corporation; a health 

23 

24 

25 

26 

27 

28 

29 

30 

31 

insurer; a health benefit plan; a health maintenance organization; a health program 

administered by the state in the capacity of provider of health coverage; or aR 

employer, a labor union, or other entity organized in the state which provides health 

coverage to covered individuals who are employed or reside in the state. The term 

does not include a self funded plan that is exempt from state regulation pursuant to 

the Employee Retirement lneome Seeurity Aet of 1974 [Pub. L. 98 406; 88 Stat. 829; 

29 U.S.C. 1001 et seq.]; a plan issued for coverage for federal employees; or a health 

plan that provides coverage only for accidental injury, specified disease, hospital 

indemnity, Medicare supplement, disability income, long-term care, or other 
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limited-benefit health insurance ~policies or eontraetcontracts that do not include 

prescription drug coverage. 

3 2. "Covered individual" means a member, a participant, an enrollee, a contractholder, a 

4 

5 

6 

policyholder, or a beneficiary of a covered entity who is provided health coverage by 

the covered entity. The term includes a dependent or other individual provided health 

coverage through a policy, contract, or plan for a covered individual. 

7 3. "De-identified information" means information from which the name, address, 

8 

9 

10 

telephone number, and other variables have been removed in accordance with 

requirements of title 45, Code of Federal Regulations, part 164, section 512, 

subsections (a) or (b) . 

11 4. "Generie drug" means a drug that is ehemieally equivalent to a brand name drug for 

12 •.♦thieh the patent has expired. 

13 & "Labeler" means a person that has been assigned a labeler code by the federal food 

14 

15 

16 

and drug administration under title 21, Code of Federal Regulations, part 207, 

section 20, and that receives prescription drugs from a manufacturer or wholesaler 

and repackages those drugs for later retail sale. 

17 G-:-5 . "Payment received by the pharmacy benefits manager" means the aggregate amount 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

of the following types of payments: 

a. A rebate collected by the pharmacy benefits manager or a rebate aggregator 

which is allocated to a covered entity, or retained by the pharmacy benefits 

manager; 

b. An administrative fee collected from the manufacturer in consideration of an 

administrative service provided by the pharmacy benefits manager to the 

manufacturer; 

c. A pharmacy network fe~ pharmacy pr'ice concessions, and any other financial 

payment made by a pharmacy to a pharmacy benefits manager: and 

d. Any other fee or amount collected by the pharmacy benefits manager from a 

manufacturer or labeler for a drug switch program, formulary management 

program, mail service pharmacy, educational support, data sales related to a 

covered individual, or any other administrative function. 
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1 7'-6. "Pharmacy benefits management" means the procurement of prescription drugs at a 

2 

3 

4 

5 

6 

7 

8 

negotiated rate for dispensation within this state to covered individuals; the 

administration or management of prescription drug benefits provided by a covered 

entity for the benefit of covered individuals; or the providing of any of the following 

services with regard to the administration of the following pharmacy benefits: 

a. Claims processing, retaHpharmacy network management, and payment of claims 

to a pharmacy for prescription drugs dispensed to a covered individual; 

b. Clinical formulary development and management services; or 

9 c. Rebate contracting and administration. 

10 &7. "Pharmacy benefits manager" means a person tRatwho performs pharmacy benefits 

11 

12 

13 

14 

15 

16 

17 

18 

management, as a third party, under a contract or other fineaneialfinancial 

arrangement with a covered entity. The term ineludesdoes not include a person aeting 

fef-a health benefit plan that manages or directs its own pharmacy benefits manager in 

a eontraetual or employment relationship in the pertormanee of pharmaey benefits 

management for a eovered entity. The term does not inelude a publie self funded pool 

or a private single employer self funded plan that pro·,ides benefits or serviees direetly 

to its benefieiaries. The term does not inelude a health earrier lieensed under title 26.1 

if the health earrier is pro•riding pharmaey benefits management to its insureds. 

19 9,-8. "Rebate" means a retrospective reimbursement of a monetary amount by a 

20 

21 

manufacturer under a manufacturer's discount program with a pharmacy benefits 

manager for drugs dispensed to a covered individual. 

22 4{}.-9. "Utilization information" means de-identified information regarding the quantity of drug 

23 prescriptions dispensed to members of a health plan during a specified time period. 

24 SECTION 3. AMENDMENT. Section 26.1-27.1-02 of the North Dakota Century Code is 

25 amended and reenacted as follows: 

26 26.1-27.1-02. Licensing -Terms and fee -Application. 

27 1,_ A person may not pertormestablish or aetoperate as a pharmacy benefits manager in 

28 

29 

30 

31 

this state unless that person holdswithout first obtaining a eertifieate of 

registrationlicense as an administrator under ehapter 26.1 27from-#le the 

commissioner under-te this section. A person violating this subsection is guilty of a 

class C felony. 
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1 2. A person applying for a pharmacy benefits manager license shall submit an application 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

to the commissioner. The commissioner shall make an application form available on its 

website tAatwhich includes a request for the following information: 

a. The identity, address, electronic mail address, and telephone number of the 

applicant: 

b. The name, business address, electronic mail address, and telephone number of 

the contact person for the applicant: 

c. If applicable, the federal employer identification number for the applicant: and 

d. Any other information the commissioner considers necessary and appropriate to 

establish the qualifications to receive a license as a pharmacy benefits manager 

to complete the licensure process. 

12 3. The term of licensure is one year from April thirtieth through March thirty-first. 

13 4. The pharmacy benefits manager shall pay an annual renewal fee no later than April 

14 

15 

16 

17 

18 

19 

20 

21 

thirtieth. 

5. The oommissioner shall determine the amount of the initial applioation fee, whioh may 

not ex:oeed ti.·,o hundred fifty dollars. The oommissioner shall determine the amount of 

the renewal applioation fee for the registration, 11.'hioh may not ex:oeed one hundred 

dollars. The applicant shall submit the fee with oothe initial application or renewal 

application for registrationlicensure. ARThe initial application fee +sand renewal fee are 

nonrefundable. The oommissioner shall return a renmval applioation fee if the renewal 

of registration is not granted. 

22 6. Each application for a license, and subsequent renewal for a license, must be 

23 

24 

accompanied by evidence of financial responsibility in an amount of one million 

dollars. 

25 7. Upon receipt of a completed application, evidence of financial responsibility, and fee, 

26 

27 

28 

29 

30 

31 

the commissioner shall review each applioantnpplication and issue a license if the 

applicant is qualified in accordance with the provisions of this section and the rules 

promulgated by the commissioner under this section. The commissioner may require 

additional information or submissions from an applicant and may obtain any 

documents or information reasonably necessary to verify the information contained in 

the application. 
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1 8. The license may be in paper or electronic form. The license is nontransferable. and 

2 must prominently list the expiration date. 

3 SECTION 4. AMENDMENT. Section 26.1-27.1-04 of the North Dakota Century Code is 

4 amended and reenacted as follows: 

5 26.1-27.1-04. Prohibited practices. 

6 

7 

8 

9 

1. A pharmacy benefits manager shall comply with sections 19-02.1-01. 19-02.1-02. 

19-02.1-14.2. 19-02.1-16. 19-02.1-16.1. 19-02.1-16.2. 19-02.1-16.3, 19-02.1-16.4, 

19-02.1-16.5, and 19-02.1-16.6 in chapter 19-02.1 regarding the substitution of one 

preseription drug for another. 

10 2. A pharmacy benefits manager may not require a pharmacist or pharmacy to 

11 

12 

13 

14 

15 

participate in one contract in order to participate in another contract. The pharmacy 

benefits manager may not exclude an otherwise qualified pharmacist or pharmacy 

from participation in a particular network if the pharmacist or pharmacy accepts the 

terms, conditions, and reimbursement rates of the pharmacy benefits manager's 

contract. 

16 3. A pharmacy benefits manager shall offer pharmacy contracts that are opt-in contracts 

17 

18 

19 

with at least thirty days to respond and signatures must be obtained from the 

pharmacy or entitiesan entity contracting on behalf of pharmaeiesthe pharmacy. 

4. A pharmacy must be allo•.-..ed tomay opt-out of a pharmacy benefits managers contract 

20 by providing at least a ninety-day notice. 

21 SECTION 5. AMENDMENT. Section 26.1-27.1-06 of the North Dakota Century Code is 

22 amended and reenacted as follows: 

23 26.1-27 .1-06. Examination of insurer-covered entity. 

24 1. During an examination of a covered entity as provided for in chapter 26.1-03, 26.1-17, 

25 

26 

27 

28 

29 

or 26.1-18.1, the commissioner shall examine any contract between the covered entity 

and a pharmacy benefits manager and any related record to determine if the payment 

received by the pharmacy benefits manager which the covered entity received from 

the pharmaey benefits manager has been applied toward reducing the covered entity's 

rates or has been distributed to covered individuals. 

30 2. To facilitate the examination, the covered entity shall disclose annually to the 

31 commissioner the benefits of the payment received by the pharmacy benefits manager 
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1 

2 

3 

received under any contract 'A'ith a pharmacy benefits manager and shall describe the 

manner in which the payment received by the pharmacy benefits manager is applied 

toward reducing rates or is distributed to covered individuals. 

4 3. Any information disclosed to the commissioner under this section is considered a trade 

5 secret under chapter 47-25.1. This section does not prevent the disclosure of a final 

6 order issued against a pharmacy benefits manager. Such order is an open record. 

7 SECTION 6. AMENDMENT. Section 26.1-27.1-07 of the North Dakota Century Code is 

8 amended and reenacted as follows: 

9 26.1-27.1-07. Rulemaking authority. 

10 The commissioner shall adopt rules as necessary beforefQr implementation ofto implement 

11 this chapter. 

12 SECTION 7. A new section to chapter 26.1 -27.1 of the North Dakota Century Code is 

13 created and enacted as follows: 

14 Enforcement. 

15 1.,_ All powers granted to the commissioner under title 26.1 and chapter 28-32 are 

16 available in enforcing chapter 26.1-27.1, including subpoena power. 

17 2. This section does not limit the attorney general from investigating and prosecuting 

18 violations of the law. 

19 3. This section does not prohibit the commissioner, state board of pharmacy, or 

20 department of health and human services from collaborating through joint exercise of 

21 common powers agreements. 

22 SECTION 8. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 

23 created and enacted as follows: 

24 Administrative penalties. 

25 1.:. A pharmacy benefits manager found to be in violation of this chapter or any rules 

26 

27 

28 

29 

adopted under this chapter is subject to: 

a. A monetary penalty of up to ten thousand dollars per violation: 

b. Suspension or revocation of license: and 

c. A civil penalty of up to fifty thousand dollars for a second or subsequent violation. 
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1 2. The commissioner may require a pharmacy benefits manager to provide restitution to 

2 

3 

affected covered entities, pharmacies, or individuals for losses incurred as a result of 

the violation. 

4 3. A pharmacy benefits manager subject to penalties under this section is entitled to a 

5 hearing conducted in accordance with chapter 28-32. 

6 SECTION 9. A new section to chapter 26.1-27 .1 of the North Dakota Century Code is 

7 created and enacted as follows: 

9 The commissioner shall serve 

10 ·nstituted b the commissioner under this cha ter b electronic mail to the electronic mail 

11 ddress maintained in section 26.1-27 .1-02 or b United States mail to the licensee at the 

12 icensee's last-known address of record or rinci al lace of business. Service of rocess under 

13 this section is com lete u on electronic mailin or United States mailin . 

14 SECTION 1 O. A new section to chapter 26.1-27 .1 of the North Dakota Century Code is 

1 5 created and enacted as follows: 

Pharmac benefit mana er enforcement fund - State board of wholesaler 

nd virtual wholesaler license fees - Revenue de osits or transfers. 

16 

17 

18 

19 

20 

21 

he fund consists of mone s transferred to or de osited in the fund b le islative action and 

oneys transferred to or deposited in the fund by the state board of pharmacy. The state board 

osit or transfer u to six hundred dollars of eve eli ible wholesaler 

22 : icense fee and eve virtual wholesaler license fee collected b the board under section 

23 3-15.3-12 to the pharmacy benefit manager enforcement fund. Moneys in the fund are 

24 available to the insurance commissioner, subject to legislative appropriations, for enforcing the 

25 rovisions of this cha ter. 

26 SECTION 11. REPEAL. Section 26.1-27-01.1 and chapter 26.1-36.10 of the North Dakota 

27 Century Code are repealed. 

28 SECTION 12. TRANSFER - DRUG PRICING FUND TO PHARMACY BENEFIT 

29 MANAGER ENFORCEMENT FUND. On the effective date of this Act, the office of managemen 

30 and budget shall transfer the balance in the drug pricing fund to the pharmacy benefit manager 

31 enforcement fund for the purpose of enforcing the provisions of chapter 26.1-27 .1. 
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1 SECTION 13. APPROPRIATION - INSURANCE COMMISSIONER - PHARMACY 

2 BENEFIT MANAGER ENFORCEMENT FUND. There is appropriated out of any moneys in the 

3 pharmacy benefit manager enforcement fund in the state treasury, not otherwise appropriated, 

4 the sum of $1,200,000, or so much of the sum as may be necessary, to the insurance 

5 commissioner for the purpose of enforcing the provisions of chapter 26.1 -27.1 and conducting 

6 an actuarial analysis of the effect of the policies contained in this Act on health insurance 

7 premiums and consumer drug prices, for the period beginning with the effective date of this Act 

8 and ending June 30, 2027. The insurance commissioner is authorized three full-time equivalent 

9 positions, including an attorney, a pharmacist, and an investigator, for this purpose. 

10 SECTION 14. EFFECTIVE DATE. Section 3 of this Act becomes effective on January 1, 

11 2026. 

12 SECTION 15. EXPIRATION DATE. Section 10 of this Act is effective through June 30, 

13 2029, and after that date is ineffective. 

14 SECTION 16. EMERGENCY. This Act is declared to be an emergency measure. 
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25.1281.02005 Prepared by the Legislative Council 
staff for Senator Sickler Title. 

April 10, 2025 
Sixty-ninth 
Legislative Assembly 
of North Dakota PROPOSED AMENDMENTS TO 

FIRST ENGROSSMENT 

ENGROSSED HOUSE BILL NO. 1584 
Introduced by 

Representatives Kasper, Koppelman, Lefor, Steiner, Vigesaa, Warrey 

Senators Barta, Boehm, Boschee, Hogue, Klein 

In place of the amendments (25.1281.02003) adopted by the Senate, Engrossed House Bill 
No. 1584 is amended by amendment (25.1281.02005) as follows: 

A BILL for an Act to create and enact twefour new sections to chapter 26.1 -27.1 of the North 

Dakota Century Code, relating to pharmacy benefits managers and a pharmacy benefit 

manager enforcement fund; to amend and reenact subsection 1 of section 26.1-01-07. sections 

26.1-27.1-01, 26.1-27.1-02, 26.1 -27.1-04. 26.1-27.1-06 and 26.1-27.1-07 of the North Dakota 

Century Code, relating to pharmacy benefits managers; to repeal section 26 1-27-01 .1 and 

chapter 26.1-36.10 of the North Dakota Century Code relating to pharmacy benefits managers 

and prescription drug costs· to provide a penalty; to provide an appropriation- to provide for a 

transfer to provide an effective date· to provide an expiration date· and to declare an 

emergency. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Subsection 1 of section 26.1-01-07 of the North Dakota 

Century Code is amended and reenacted as follows: 

1. The commissioner shall charge and collect the following fees: 

a. For filing articles of incorporation, or copies. or amendments thereof, twenty-five 

dollars. 

b. For each original certificate of authority issued upon admittance and for each 

annual renewal thereof, one hundred dollars and for amendment to certificate of 

authority, or certified copy thereof. fifty dollars. 

c. For issuing an annual reciprocal exchange license. the same fees as those 

applicable to the issuance of a certificate of authority in subsection 2. 
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For filing an annual report of a fraternal benefit society, and issuing a license or 
\______, 

1 d. 

2 permit to the society, and for each renewal thereof, one hundred dollars. 

3 e. For filing of articles of merger, or copies thereof, thirty dollars. 

4 f. For filing an annual statement, twenty-five dollars. 

5 g. For filing the abstract of the annual statement of an insurance company for 

6 publication, thirty dollars. 

7 h. For an official examination, the expenses of the examination at the rate adopted 

8 by the department. The rates must be reasonably related to the direct and 

9 indirect costs of the examination, including actual travel expenses, including hotel 

10 and other living expenses, compensation of the examiner and other persons 

11 making the examination, and necessary attendant administrative costs of the 

12 department directly related to the examination and must be paid by the examined 

13 insurer together with compensation upon presentation by the department to the 

14 insurer of a detailed account of the charges and expenses after a detailed 

15 statement has been filed by the examiner and approved by the department. 
"'----16 i. For issuing a certificate to a domestic insurance company showing a compliance 

17 with the compulsory reserve provisions of this title and the maintenance of proper 

18 security deposits and for any renewal of the certificate, twenty-five dollars. 

19 j. For a written licensee's examination not administered by the office of the 

20 commissioner under a contract with a testing service, the actual cost of the 

21 examination, subject to approval of the commissioner, which must be paid to the 

22 testing service. 

23 k. For issuing a surplus lines insurance producer's or insurance consultant's 

24 license, one hundred dollars. For each annual renewal of a surplus lines 

25 insurance producer's or insurance consultant's license, twenty-five dollars. 

26 I. For issuing an insurance producer's license, one hundred dollars. 

27 m. For issuing a duplicate of any license or registration issued under this title, ten 

28 dollars. 

29 n. For each insurance company appointment and renewal of an appointment of an 

30 insurance producer, ten dollars. 

'--~ 
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o. For each company application for admission, five hundred dollars, except 

applications for admission for county mutual, fraternal benefit, and surplus lines 

companies must be one hundred dollars. 

p. For issuing a license and each annual renewal of a license to an insurance 

premium finance company, one hundred dollars. 

q. For examining or investigating an insurance premium finance company, the 

actual expense and per diem incurred; but the per diem charge may not exceed 

fifty dollars. 

r. For issuing and each annual renewal of a license to an advisory organization, fifty 

dollars. 

s. For filing an individual insurance producer licensing continuation, twenty-five 

dollars. 

t. For services provided by the state fire marshal. 

14 For he · · i 

15 determmed by the commissioner. which may not exceed ten thousand dollars. 

16 For each annual renewal. an amount to be determmed by the commissioner. 

17 which may not exceed ten thousand dollars. 

18 SECTION 2. AMENDMENT. Section 26.1-27.1-01 of the North Dakota Century Code is 

19 amended and reenacted as follows: 

20 26.1-27.1-01. Definitions. 

21 In this chapter, unless the context otherwise requires: 

22 1. "Covered entity" means a nonprofit hospital or a medical service corporation; a health 

23 

24 

25 

26 

27 

28 

29 

, 30 

31 

insurer; a health benefit plan; a health maintenance organization; a health program 

administered by the state in the capacity of provider of health coverage; or afl­

employer, a labor union, or other entity organized in the state which provides health 

coverage to covered individuals who are employed or reside in the state. The term 

does not include a self funded plan tl=lat is mmmpt from state regulation pursuant to 

tl=le Employee Retirement lneome Seeurity Aet of 1974 f Pub. L. 93 406; 88 Stat. 829; 

29 U.S.G. 1001 et seq.]; a plan issued for coverage for federal employees; or a health 

plan that provides coverage only for accidental injury, specified disease, hospital 

indemnity, Medicare supplement, disability income, long-term care, or other 
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limited-benefit health insurance ~policies or eontraetcontracts that do not include 

prescription drug coverage. 

3 2. "Covered individual" means a member, a participant, an enrollee, a contractholder, a 

4 

5 

6 

policyholder, or a beneficiary of a covered entity who is provided health coverage by 

the covered entity. The term includes a dependent or other individual provided health 

coverage through a policy, contract, or plan for a covered individual. 

7 3. "De-identified information" means information from which the name, address, 

8 telephone number, and other variables have been removed in accordance with 

9 

10 

requirements of title 45, Code of Federal Regulations, part 164, section 512, 

subsections (a) or (b). 

11 4. "Generic drug" means a drug that is ehemieally equi•,alent to a brand name drug for 

12 \'t'hieh the patent has e*pired. 

13 & "Labeler" means a person that has been assigned a labeler code by the federal food 

14 

15 

16 

and drug administration under title 21, Code of Federal Regulations, part 207, 

section 20, and that receives prescription drugs from a manufacturer or wholesaler 

and repackages those drugs for later retail sale. 

17 &.-5... "Payment received by the pharmacy benefits manager" means the aggregate amount 

18 of the following types of payments: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

a. A rebate collected by the pharmacy benefits manager or a rebate aggregator 

which is allocated to a covered entity, or retained by the pharmacy benefits 

manager; 

b. An administrative fee collected from the manufacturer in consideration of an 

administrative service provided by the pharmacy benefits manager to the 

manufacturer; 

c. A pharmacy network fee;-. pharmacy price concessions, and any other financial 

payment made by a pharmacy to a pharmacy benefits manager; and 

d. Any other fee or amount collected by the pharmacy benefits manager from a 

manufacturer or labeler for a drug switch program, formulary management 

program, mail service pharmacy, educational support, data sales related to a 

covered individual, or any other administrative function. 
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1 f-:6. "Pharmacy benefits management" means the procurement of prescription drugs at a 

2 

3 

4 

5 

6 

7 

8 

negotiated rate for dispensation within this state to covered individuals; the 

administration or management of prescription drug benefits provided by a covered 

entity for the benefit of covered individuals; or the providing of any of the following 

services with regard to the administration of the following pharmacy benefits: 

a. Claims processing, retattpharmacy network management, and payment of claims 

to a pharmacy for prescription drugs dispensed to a covered individual; 

b. Clinical formulary development and management services; or 

9 c. Rebate contracting and administration. 

10 &-7. "Pharmacy benefits manager" means a person #tatwho performs pharmacy benefits 

11 

12 

13 

14 

15 

16 

17 

18 

management, as a third party. under a contract or other fincancialfinancial 

arrangement with a covered entity. The term includesdoes not include a persen acting 

feF-a health benefit plan that manages or directs its own pharmacy benefits manager in 

a eentraetual or employment relationship in the performanee ef pharmaey benefits 

management for a eevered entity. The term dees net inelude a puelie self funded pool 

er a pri•,ate single empleyer self funded plan that pre'l•ides benefits er seF¥ioes directly 

te its 13enefieiaries. The term does net inelude a health earrier lieensed under title 26.1 

if the health earrier is previding pharmaey benefits management to its insureds. 

19 9:-8. "Rebate" means a retrospective reimbursement of a monetary amount by a 

20 manufacturer under a manufacturer's discount program with a pharmacy benefits 

21 manager for drugs dispensed to a covered individual. 

22 4-G-:.9... "Utilization information" means de-identified information regarding the quantity of drug 

23 prescriptions dispensed to members of a health plan during a specified time period. 

24 SECTION 3. AMEN_DMENT. Section 26.1-27.1-02 of the North Dakota Century Code is 

25 amended and reenacted as follows: 

26 26.1-27.1-02. Licensing -Terms and fee -Application. 

27 

28 

29 

30 

31 

.1... A person may not performestablish or aetoperate as a pharmacy benefits manager in 

this state unless that persen holdswithout first obtaining a eertifieate ef 

registrationlicense as an administrater under ehapter 26.1 27from--tAe the 

commissioner under4e this section. A person violating this subsection is guilty of a 

class c felony. 
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2.. A person applying for a pharmacy benefits manager license shall submit an application 

to the commissioner. The commissioner shall make an application form available on its 

website tflatwhich includes a request for the following information: 

a,_ The identity, address, electronic mail address. and telephone number of the 

applicant: 

b. The name, business address. electronic mail address. and telephone number of 

the contact person for the applicant; 

.Q.. If applicable, the federal employer identification number for the applicant: and 

.d... Any other information the commissioner considers necessary and appropriate to 

establish the qualifications to receive a license as a pharmacy benefits manager 

to complete the licensure process. 

12 ~ The term of licensure is one year from April thirtieth through March thirty-first. 

13 4. The pharmacy benefits manager shall pay an annual renewal fee no later than April 

14 

15 

16 

17 

18 

19 

20 

21 

thirtieth, 

5. The commjssioner shall getermine the amount of the initial application fee. which may 

not exceed two hundred fifty dollars. The commissioner shall determine the amount of 

the renewal application fee for the registration, 1t't'h ich may not exceed one hundred 

dollars. The applicant shall submit the fee with a-A-the initial application or renewal 

application for registrationlicensure, ARThe initial application fee ¼Sand renewal fee are 

nonrefundable, The commissioner shall return a renewal application fee if the renewal 

of registratjon is not granted. 

22 6. Each application for a license, and subsequent renewal for a license. must be 

23 

24 

accompanied by evidence of financial responsibility in an amount of one million 

dollars. 

25 7. Upon receipt of a completed application, evidence of financial responsibility. and fee, 

26 

27 

28 

29 

30 

31 

the commissioner shall review each applieantapplication and issue a license if the 

applicant is qualified in accordance with the provisions of this section and the rules 

promulgated by the commissioner under this section. The commissioner may reguire 

additional information or submissions from an applicant and may obtain any 

documents or information reasonably necessary to verify the information contained in 

the application. 
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1 §... The license may be in paper or electronic form. The license is nontransferable, and 

2 must prominently list the expiration date. 

3 SECTION 4. AMENDMENT. Section 26.1-27.1-04 of the North Dakota Century Code is 

4 amended and reenacted as follows: 

5 26.1-27.1-04. Prohibited practices. 

6 1. A pharmacy benefits manager shall comply with subsections 19-02.1-01 , 19-02.1-02, 

7 19-02.1-14.2, 19-02.1-16, 19-02.1-16.1, 19-02.1-16.2, 19-02.1-16.3. 19-02.1-16.4 , 

8 19-02.1-16.5, and 19-02.1-16.6 in chapter 19-02.1 FegaFding the substitution of one 

9 pFeseription drug foF another. 

1 O 2. A pharmacy benefits manager may not require a pharmacist or pharmacy to 

11 

12 

13 

14 

15 

participate in one contract in order to participate in another contract. The pharmacy 

benefits manager may not exclude an otherwise qualified pharmacist or pharmacy 

from participation in a particular network if the pharmacist or pharmacy accepts the 

terms, conditions, and reimbursement rates of the pharmacy benefits manager's 

contract. 

16 .3.,. A pharmacy benefits manager shall offer pharmacy contracts that are opt-in contracts 

17 

18 

19 

20 

with at least thirty days to respond and signatures must be obtained from the 

pharmacy or entitiesan entity contracting on behalf of pharmaeiesthe pharmacy. 

~ A pharmacy must be allo•1✓cd tomay opt-out of a pharmacy benefits managers contract 

by providing at least a ninety-day notice. 

21 SECTION 5. AMENDMENT. Section 26.1-27.1-06 of the North Dakota Century Code is 

22 amended and reenacted as follows: 

23 26.1-27.1-06. Examination of insurer-covered entity. 

24 1. During an examination of a covered entity as provided for in chapter 26.1-03, 26.1-17, 

25 

26 

27 

28 

29 

or 26.1-18.1, the commissioner shall examine any contract between the covered entity 

and a pharmacy benefits manager and any related record to determine if the payment 

received by the pharmacy benefits manager which the covered entity received fffim­

the phaFmaey benefits manageF has been applied toward reducing the covered entity's 

rates or has been distributed to covered individuals. 

30 2. To facilitate the examination, the covered entity shall disclose annually to the 

31 commissioner the benefits of the payment received by the pharmacy benefits manager 
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1 

2 

3 

received under any contract with a pharmacy benefits manager and shall describe the 

manner in which the payment received by the pharmacy benefits manager is applied 

toward reducing rates or is distributed to covered individuals. 

4 3. Any information disclosed to the commissioner under this section is considered a trade 

5 secret under chapter 47-25.1. This section does not prevent the disclosure of a final 

6 order issued against a pharmacy benefits manager, Such order is an open record. 

7 SECTION 6. AMENDMENT. Section 26.1-27.1-07 of the North Dakota Century Code is 

8 amended and reenacted as follows: 

9 26.1-27.1-07. Rulemaking authority. 

10 The commissioner shall adopt rules as necessary beforefQ( implementation ofto implement 

11 this chapter. 

12 SECTION 7. A new section to chapter 26.1-27 .1 of the North Dakota Century Code is 

13 created and enacted as follows: 

14 Enforcement. 

15 .L All powers granted to the commissioner under title 26.1 and chapter 28-32 are 

16 available in enforcing chapter 26.1-27. 1, including subpoena power. 

17 2. This section does not limit the attorney general from investigating and prosecuting 

18 violations of the law. 

19 3. This section does not prohibit the commissioner, state board of pharmacy, or 

20 department of health and human services from collaborating through joint exercise of 

21 common powers agreements. 

22 SECTION 8. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 

23 created and enacted as follows: 

24 Administrative penalties. 

25 .L A pharmacy benefits manager found to be in violation of this chapter or any rules 

26 

27 

28 

29 

adopted under this chapter is subject to: 

a. A monetary penalty of up to ten thousand dollars per violation: 

b. Suspension or revocation of license: and 

~ A civil penalty of up to fifty thousand dollars for a second or subsequent violation. 
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1 2. The commissioner may require a pharmacy benefits manager to provide restitution to 

2 affected covered entities. pharmacies, or individuals for losses incurred as a result of 

3 the violation. 

4 .3.:. A pharmacy benefits manager subject to penalties under this section is entitled to a 

5 hearing conducted in accordance with chapter 28-32. 

6 SECTION 9. A new section to chapter 26.1-27.1 of the North Dakota Century Code is 

7 created and enacted as follows: 

8 Proceedings by commissioner - Service of process - Procedure. 

9 The commissioner shall serve process upon any licensee in any action or proceeding 

10 mstituted by the commissioner under this chapter by electronic mail to the electronic mail 

11 address maintained in section 26. 1-27. 1-02 or by United States mail to the hcensee at the 

12 licensee's last-known address of record or principal place of business. Service of process under 

13 this section ,s complete upon electronic mailing or United States mailing. 

14 SECTION 10. A new section to chapter 26.1-27 .1 of the North Dakota Century Code is 

15 created and enacted as follows: 

16 Pharmacy benefit manager enforcement fund - State board of pharmacy wholesaler 

17 and virtual wholesaler license fees - Revenue deposits or transfers, 

18 The pharmacy benefit manager enforcement fund is a special fund in the state treasury, 

19 [ he fund consists of moneys transferred to or deposited rn the fund by legislative action and 

20 moneys transferred to or deposited in the fund by the state board of pharmacy. The state board 

21 of pharmacy may deposit or transfer up to six hundred dollars of every eligible wholesaler 

22 license fee and every virtual wholesaler license fee collected by the board under section 

23 :43-15.3-12 to the pharmacy benefit manager enforcement fund . Moneys m the fund are 

24 available to the insurance commissioner. subject to legislative appropriations. for enforcing the 

25 provisions of this chapter. 

26 SECTION 11. REPEAL. Section 26.1-27-01 .1 and chapter 26.1-36.10 of the North Dakota 

27 Century Code are repealed. 

28 SECTION 12. TRANSFER - DRUG PRICING FUND TO PHARMACY BENEFIT 

29 MANAGER ENFORCEMENT FUND. On the effective date of this Act, the office of management 

30 and budget shall transfer the balance in the drug pricing fund to the pharmacy benefit manager 

31 enforcement fund for the purpose of enforcing the provisions of chapter 26. 1-27. 1. 
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1 SECTION 13. APPROPRIATION. There is appropriated out of any moneys in the pharmacy 

2 benefit manager enforcement fund in the state treasury, not otherwise appropriated, the sum of 

3 $1,200,000, or so much of the sum as may be necessary, to the insurance commissioner for the 

4 purpose of enforcing the provisions of chapter 26. 1-27-1 and conducting an actuarial analysis of 

5 the effect of the policies contained in this Act on health insurance premiums and consumer drug 

6 prices, for the period beginning with the effective date of this Act and ending June 30, 2027. The 

7 insurance commissioner is authorized three fuH-time equivalent positions, including an attorney, 

8 a pharmacist, and an investigator, for this purpose. 

9 SECTION 14. EFFECTIVE DATE. Section 3 of this Act becomes effective January 1, 2026. 

10 SECTION 15. EXPIRATION DATE. Section 10 of this Act is effective through June 30, 

11 2029, and after that date is ineffective. 

12 SECTION 16. EMERGENCY. This Act is declared to be an emergency measure. 
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