
Senate Bill No. 2115 (attached as Appendix A)
directs the Legislative Council to study the process to
negotiate and quantify reserved water rights.  Senate
Bill No. 2115, as introduced (attached as
Appendix B), would have authorized the State Engi-
neer to negotiate reserved water rights of the United
States and federally recognized Indian tribes.

Proponents of Senate Bill No. 2115 noted that
current state law does not contain a procedure
allowing the state to negotiate with tribes or the
federal government to quantify reserved water rights
and Senate Bill No. 2115 would have established
such a procedure.  In addition to the State Engineer,
the Turtle Mountain Band of Chippewa supported the
bill.  The bill was opposed by the Mandan, Hidatsa
and Arikara Nation (Three Affiliated Tribes) and the
Standing Rock Sioux Tribe.  The chairman of the
Mandan, Hidatsa and Arikara Nation testified that in
addition to the State Engineer, other individuals and
parties should be involved in the negotiation process
and that it may be better for the tribes to negotiate
with a body or perhaps a commission that would be a
fair representative of the state rather than with just
one individual.  The chairman testified that any agree-
ment negotiated by the State Engineer should be
subject to ratification by the Legislative Assembly and
signed by the Governor.  Finally, the chairman testi-
fied that the Mandan, Hidatsa and Arikara Nation
objected to the provisions of Senate Bill No. 2115
providing that exceptions to an agreement would be
resolved through an administrative process.  The
chairman of the Standing Rock Sioux Tribe testified
that the tribe was in fundamental opposition to Senate
Bill No. 2115.  The chairman testified that the bill
posed grave risks for all North Dakota tribes and did
not believe it was necessary at this time to quantify
the tribes' reserved water rights under the "Winters
doctrine" relating to reserved water rights for Indian
tribes.

NORTH DAKOTA WATER LAW
Surface Water Appropriation

There are generally two systems that govern the
appropriation of water in the United States.  The
humid eastern states where water resources are more
plentiful follow the common-law doctrine of riparian
rights.  The arid western states where water
resources are more scarce have rejected the doctrine
of riparian rights and have adopted instead the
doctrine of prior appropriation.

A riparian right is a right to use a portion of the flow
of a watercourse that arises by virtue of ownership of
land bordering a stream.  The basic principle of the

prior appropriation doctrine is that a person may
acquire an exclusive right to use a specific quantity of
water by applying it to a beneficial use without refer-
ence of the focus of the use.  An appropriate right is
also defined by the time period of use as well as by
the quantity claimed.  Thus, the prior appropriation
doctrine is often known as the first in time first in right
water appropriation system.

North Dakota is a prior appropriation doctrine
state.  North Dakota Century Code (NDCC)
Section 61-04-06.3 provides, in part:

Priority in time shall give the superior water
right.  Priority of a water right acquired
under this chapter dates from the filing of an
application with the state engineer, except
for water applied to domestic, livestock, or
fish, wildlife, and other recreational uses in
which case the priority date shall relate back
to the date when the quantity of water in
question was first appropriated, unless
otherwise provided by law.

Ground Water Appropriation
Generally, there are four water allocation doctrines

applicable to ground water--absolute ownership,
reasonable use, correlative rights, and prior appro-
priation.  The first three are based upon ownership of
the land overlying the water resource, and the fourth
doctrine has been applied to ground water by a
number of states that use the prior appropriation
doctrine to allocate surface water resources.

The absolute ownership doctrine was imported to
the eastern United States from England.  Under its
provisions, a landowner owns, and has an unlimited
right to withdraw, any water found beneath the land-
owner's land.  This doctrine is followed in Connecticut,
Georgia, Illinois, Indiana, Maryland, Massachusetts,
Mississippi, Rhode Island, Texas, and the District of
Columbia.

Under the reasonable use doctrine, ground water
may be used without waste on overlying land and
landowners are only liable for injuries arising from
their ground water withdrawals if their use is unrea-
sonable.  A use is unreasonable if it is wasteful or if
the water is used on nonoverlying lands.  This
doctrine is followed in Arizona, Nebraska, and Okla-
homa.  However, Nebraska has enacted legislation
authorizing industrial and municipal nonoverlying
ground water uses if a permit has been obtained.

The correlative rights doctrine was designed to
accommodate all overlying owners when water supply
is insufficient to meet the reasonable needs of all
overlying landowners.  Under this doctrine, owners of
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land are each limited to a reasonable share of the
total supply of ground water.  The share is usually
based on the amount of acreage owned by each land-
owner.  California is the only state that follows this
doctrine.

The prior appropriation doctrine, when applied to
ground water, has been modified in most jurisdictions
to allow more widespread ground water use than strict
application of the doctrine would allow.  Alaska,
Colorado, Idaho, Kansas, Montana, Nevada, New
Mexico, Oregon, South Dakota, Utah, Washington,
and Wyoming, as well as North Dakota, apply this
doctrine.

Priority
Although North Dakota is a prior appropriation

state, this common-law doctrine has been statutorily
modified by the requirement that the first in time first
in right be measured by the acquisition of a water
permit from the State Engineer.  North Dakota
Century Code Section 61-04-02 requires that an
appropriator secure a permit for the beneficial use of
water.  If there are competing applications for water
from the same source and the source is insufficient to
satisfy all applicants, then the State Engineer must
follow the priority established by NDCC Section
61-04-06.1 in granting water permits.  The priority
established by Section 61-04-06.1 is (1) domestic
use; (2) municipal use; (3) livestock use; (4) irrigation
use; (5) industrial use; and (6) fish, wildlife, and other
outdoor recreational uses.

The water appropriated must still be put to a bene-
ficial use in order to secure a valid water right under
the prior appropriation doctrine.  Also, NDCC Section
61-04-06.3 provides, in part:

Priority of appropriation does not include the
right to prevent changes in the condition of
water occurrence, such as the increase or
decrease of streamflow, or the lowering of a
water table, artesian pressure, or water
level, by later appropriators, if the prior
appropriator can reasonably acquire the
prior appropriator's water under the
changed conditions.

RESERVED WATER RIGHTS
DOCTRINE

In Cappaert v. United States,  426 U.S. 128
(1976), the United States Supreme Court stated:

This Court has long held that when the
Federal Government withdraws its land from
the public domain and reserves it for a
federal purpose, the Government, by impli-
cation, reserves appurtenant water then
unappropriated to the extent needed to
accomplish the purpose of the reservation.
In so doing the United States acquires a
reserved right in unappropriated water
which vests on the date of the reservation

and is superior to the rights of future appro-
priators.  Reservation of water rights is
empowered by the Commerce Clause,
Article I, Section 8, which permits federal
regulation of navigable streams, and the
Property Clause, Article IV, Section 3, which
permits federal regulation of federal lands.
The doctrine applies to Indian reservations
and other federal enclaves, encompassing
water rights in navigable and nonnavigable
streams.

The United States Supreme Court first recognized
Indian reserved water rights in Winters v. United
States, 207 U.S. 564 (1908).  In Winters the United
States Supreme Court held that the 1888 agreement
and statutes, which created the Fort Belknap Reser-
vation in north central Montana, implicitly reserved to
the tribe water from the Milk River for irrigation
purposes.  In finding that the policy of the United
States to promote the transformation of tribal
members to a "pastoral and civilized people" would be
defeated and the land would become "practically
valueless" unless the tribe's supply of irrigation water
was protected from non-Indians claiming water under
state law, the court stated that "[t]he lands were arid,
and, without irrigation, were practically valueless.
And yet, it is contended, the means of irrigation were
deliberately given up by the Indians and deliberately
accepted by the government.  The lands ceded were,
it is true, also arid; and some argument may be urged,
and is urged, that with their cession there was the
cession of the waters, without which they would be
valueless, and 'civilized communities could not be
established thereon.'  And this, it is further contended,
the Indians knew, and yet made no reservation of the
waters.  We realize that there is a conflict of implica-
tions, but that which makes for the retention of the
waters is of greater force than that which makes for
their cession."  It should also be noted that courts
have held that the priority of Indian reserved water
rights dates from the creation of the Indian reservation
and Indian reserved water rights are not subject to
forfeiture or abandonment for nonuse.

QUANTITY OF RESERVED
WATER RIGHTS - THE

PRACTICABLY IRRIGABLE
ACREAGE (PIA) STANDARD

In Arizona v. California, 373 U.S. 546 (1963), the
United States Supreme Court adopted the practicably
irrigable acreage standard as the presumptive quanti-
fication standard for Indian reserved water rights.  In
Arizona the Court agreed with the special master's
conclusion that the quantity of water intended to be
reserved was intended to satisfy the future as well as
the present needs of the Indian reservations and ruled
that enough water was reserved to irrigate all of the
practicably irrigable acreage on the reservations.
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Arizona contended that the quantity of water reserved
should be measured by the Indians' "reasonably fore-
seeable needs," which the Court rejected.  The Court
concluded, as did the special master, that the only
feasible and fair way by which reserved water for the
reservations can be measured is irrigable acreage.

ADJUDICATION AND QUANTIFICATION
OF RESERVED WATER RIGHTS

In Indian Reserved Water Rights by John Shurts,
the author outlines the rationale for the adjudication
and quantification of Indian reserved water rights.  He
states that the "prospect of expensive litigation and
uncertain outcomes has led Indian groups, the federal
government, state and local governments, private
water users, and others to focus heavily on negoti-
ating agreements to confirm and quantify reserved
rights; agreements that Congress is asked or will be
asked to ratify.  In the usual situation, a particular
Indian nation is asked by the other parties to relin-
quish its indefinite and potentially expandable
reserved rights in return for a clearly described right to
a definite, quantified amount of water, plus an amount
of money or an agreement for assistance in bringing
water to reservation lands, or both."  However, until
passage of the McCarran Amendment in 1952, the
ability of states to quantify reserved water rights and
to incorporate them into decrees and administrative
systems was thwarted by the sovereign immunity of
the United States and tribes.  The McCarran Amend-
ment waives the sovereign immunity of the United
States and allows the United States to be named as a
defendant in state general adjudication and admini-
stration proceedings.  The McCarran Amendment
provides:

Consent is hereby given to join the United
States as a defendant in any suit (1) for the
adjudication of rights to the use of water of a
river system or other source, or (2) for the
administration of such rights, where it
appears that the United States is the owner
of or is in the process of acquiring water
rights by appropriation under State law, by
purchase, by exchange, or otherwise, and
the United States is a necessary party to
such suit.  The United States, when a party
to such a suit shall (1) be deemed to have
waived any right to plead that the State laws
are inapplicable or that the United States is
not amenable thereto by reason by its
sovereignty, and (2) shall be subject to the
judgments, orders, and decrees of the court
having jurisdiction, and may obtain review
thereof, in the same manner and to the
same extent as a private individual in like
circumstances.

The American Indian Law Deskbook notes that
"[i]n part due to the passage of the McCarran Amend-
ment and in part due to the increasing competition for

scarce water, most western states have commenced
general adjudication of varying scope in order to
quantify reserved water rights and incorporate them
into comprehensive state water management
systems."
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As discussed above and affirmed by the United
States Supreme Court in Colorado River Water
Conservation District v. United States,
427 U.S. 800 (1976), the McCarran Amendment
allows Indian reserved water rights to be adjudicated
in state courts by suing the United States in its role as
trustee for the tribes.  The American Indian Law Desk-
book notes that tribes themselves cannot be named
as defendants in state adjudication proceedings,
since the McCarran Amendment did not waive the
sovereign immunity enjoyed by Indian tribes.

State adjudication proceedings generally take one
of three forms.  One form is the traditional civil judicial
action wherein a court determines the water rights of
the interested parties.  The second form is to
authorize an administrative agency to conduct the
adjudication process, and the third form is to create a
commission to negotiate the adjudication of reserved
water rights with Indian tribes.

An example of a state that provides for civil judicial
adjudication of reserved water rights is South Dakota.
South Dakota Codified Laws Section 46-10-01
provides that "[i]t shall be the duty of the attorney
general to bring an action for the general adjudication
of the nature, extent, content, scope, and relative
priority of the water rights and the rights to use water
of all persons, or entities, public or private, on any
river system and on all other sources, when in his
judgment, or in the judgment of the Water Manage-
ment Board, the public interest requires such action."
Section 46-10-1.1 provides that the procedure in any
case of general adjudication is as in other civil cases,
insofar as that procedure is not inconsistent with
South Dakota law.  A copy of South Dakota Codified
Laws Chapter 46-10 is attached as Appendix C.
Some commentators have criticized this method of
adjudicating reserved water rights because the judi-
cial proceedings are adversarial in nature and thus
the final adjudication is sometimes viewed as one in
which there are winners and losers.

The second method of adjudicating reserved water
rights is delegation of negotiation authority to an
administrative agency which then conducts negotia-
tions with the tribes or the federal government.  An
example of a state that has adopted this procedure is
Oregon.   A copy of the Oregon statute is attached as
Appendix D.  It appears that Senate Bill No. 2115 is
based on the Oregon statute.

An example of a state that has adopted the
commission form of adjudicating reserved water rights
is Montana.  Montana Code Annotated Section
85-2-701 provides that "because the water and water
rights in each water division are interrelated, it is the
intent of the legislature to conduct unified proceedings
for the general adjudication of existing water rights
under the Montana Water Use Act.  It is the intent of
the legislature that the unified proceedings include all

claimants of reserved Indian water rights as neces-
sary and indispensable parties under authority
granted the state by 43 U.S.C. 666 (the McCarran
Act).  However, it is further intended that the state of
Montana proceed under the provisions of this part in
an effort to conclude compacts for the equitable divi-
sion and apportionment of waters between the state
and its people and the several Indian tribes claiming
reserved water rights within the state.  To the
maximum extent possible, the reserve water rights
compact commission should make the negotiation of
water rights claimed by the federal government or
Indian tribes in or affecting the basins identified by law
its highest priority.  In negotiations, the commission is
acting on behalf of the Governor."  The relevant
Montana statutory provisions are attached as
Appendix E.

Montana has approved, ratified, and codified the
Yellowstone River Compact, the Fort Peck-Montana
Compact between Montana and the Assiniboine and
Sioux Tribes of the Fort Peck Indian Reservation, the
North Cheyenne-Montana Compact between
Montana and the Northern Cheyenne Tribe of the
Northern Cheyenne Indian Reservation, the United
States Park Service-Montana Compact between
Montana and the United States National Park Service,
the United States Bureau of Land Management-
Montana Compact between Montana and the United
States Bureau of Land Management, the Chippewa
Cree Tribe-Montana Compact between Montana and
the Chippewa Cree Tribe of the Rocky Boy's Indian
Reservation, the United States Fish and Wildlife Serv-
ice, Black Coulee and Benton Lake-Montana
Compact between Montana and the Fish and Wildlife
Service, the Red Rock Lakes-Montana Compact
between Montana and the Fish and Wildlife Service,
the Crow Tribe-Montana Compact between Montana
and the Crow Tribe, and the Fort Belknap-Montana
Compact between Montana and the Fort Belknap
Indian community of the Fort Belknap Reservation.
The compacts involving Indian tribes are also
included in Appendix E.

POSSIBLE STUDY APPROACH
In conducting its study of the process to negotiate

and quantify reserved water rights, the committee
could solicit testimony from a number of sources.
These include the State Engineer and representatives
of the state's Indian tribes.

ATTACH:5
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• APPENDIX A

Fifty-ninth Legislative Assembly of North Dakota
In Regular Session Commencing Tuesday, January 4, 2005

SENATE BILL NO. 2115
(Natural Resources Committee)

(At the request of the State Water Commission and State Engineer)

AN ACT to provide for a legislative council study of the process to negotiate and quantify reserved
water rights. .

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. LEGISLATIVE COUNCIL STUDY - RESERVED WATER RIGHTS. The
legislative council shall consider studying, during the 2005-06 interim, the process to negotiate and
quantify reserved water rights. The legislative council shall report its findings and recommendations,
together with any legislation required to implement the recommendations, to the sixtieth legislative
assembly.



APPENDIXB
58156.0100

Fifty-ninth
Legislative Assembly
of North Dakota

Introduced by

Natural Resources Committee

SENATE BILL NO. 2115

(At the request of the State Water Commission and State Engineer)

1 A BILL for an Act to create and enact five new sections to chapter 61-03 of the North Dakota

2 Century Code, relating to authorizing the state engineer to negotiate reserved water rights of

3 the United States and federally recognized Indian tribes.

4 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

5 SECTION 1. A new section to chapter 61-03 of the North Dakota Century Code is

6 created and enacted as follows:

7 Negotiation for reserved water rights.

8 1. The state engineer may negotiate with any federally recognized Indian tribe

9 claiming a reserved water right in North Dakota and representatives of the federal

10 government as trustee for the federally recognized Indian tribe to define the scope

11 and attributes of rights to water claimed by the Indian tribe. The state engineer

12 may also negotiate with the federal government to define the scope and attributes

13 of non-Indian reserved water rights claimed by the federal government.

14 2. During negotiations conducted under subsection 1, the state engineer shall, in the

15 manner the state engineer determines appropriate:

16 a. Provide public notice of the negotiations; and

17 b. Allow for public input.

18 SECTION 2. A new section to chapter 61-03 of the North Dakota Century Code is

19 created and enacted as follows:

20 Agreement.

21 1. When the state engineer and representatives of any federally recognized Indian

22 tribe claiming a federal reserved water right in North Dakota and the federal

23 government as trustee for the federally recognized Indian tribe have completed an

24 agreement, the agreement, upon approval of the governor, must be signed by the
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Fifty-ninth
Legislative Assembly

1 state engineer on behalf of the state of North Dakota and by authorized

2 representatives of the Indian tribe and the federal government as trustee for the

3 Indian tribe.

4 2. When the state engineer and the federal government with regard to non-Indian

5 reserved water rights have completed an agreement, the agreement, upon

6 approval of the governor, must be signed by the state engineer on behalf of the

7 state of North Dakota and by authorized representatives of the federal government.

8 SECTION 3. A new section to chapter 61-03 of the North Dakota Century Code is

9 created and enacted as follows:

10 Notice to persons affected by agreement. After signing the agreement, the state

11 engineer shall give written notice to the owners of water right permits, including the holders of

12 conditional permits, who may be affected by the agreement, that the agreement has been

13 signed, the time and manner for filing an exception to the agreement, and the telephone

14 number or address at which a copy of the agreement may be requested. The notice must be

15 served in the manner allowed for service under the North Dakota Rules of Civil Procedure or by

16 depositing the notice in the United States mail or with a third-party commercial carrier, postage

17 or shipping prepaid, and directed to the owner's or holder's last reasonably ascertainable

18 address.

19 SECTION 4. A new section to chapter 61-03 of the North Dakota Century Code is

20 created and enacted as follows:

21 Effective date of agreement· Remand.

22 1. An agreement negotiated under section 1 of this Act is not effective until

23 incorporated in a final order of the state engineer after the state engineer has

24 provided an opportunity for the owners of water rights, including the holders of

25 conditional permits that may be affected by the agreement, to file an exception to

26 the agreement.

27 2. Once an exception is filed with the state engineer, the proceeding is deemed to be

28 an adjudicative proceeding under chapter 28-32 and the provisions of chapter

29 28-32 apply to proceedings to sustain or reject exceptions. The state engineer

30 shall appoint an administrative law judge or request the office of administrative

31 hearings to designate an administrative law judge to preside over the proceedings.

Page No.2 58156.0100



Fifty·ninth
Legislative Assembly

1 3. If the administrative law judge does not sustain an exception, the state engineer

2 shall issue a final order incorporating the agreement as submitted withou1

3 alteration.

4 4. If the administrative law judge sustains an exception to the agreement, the

5 administrative law judge shall remand the agreement to the state engineer for

6 further negotiation according to the provisions of sections 1 through 5 of this Act, if

7 desired by the parties to the agreement.

8 SECTION 5. A new section to chapter 61-03 of the North Dakota Century Code is

9 created and enacted as follows:

10 Procedures after remand of agreement. Within one hundred eighty days after the

11 administrative law judge remands the agreement under section 4 of this Act, the state engineer

12 shall file with the administrative law judge:

13 1. An amended agreement complying with section 2 of this Act, which is subject to

14 the procedures specified by sections 3 and 4 of this Act;

15 2. A motion to dismiss the proceedings without prejudice; or

16 3. A motion for a continuance.
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_ '46-10 ADJUDICATION OF WATER RIGHTS

CHAPTER 46-10

ADJUDICATION OF WATER RIGHTS

Page lof5
APPENDIXC

Action for general adjudication of water or water use rights--When attorney general to bring.
Procedure in actions for general adjudication.
Orders in actions involving one hundred or more defendants.

Jurisdiction and venue of action for general adjudication.
Documents and orders--Cancellations of documents and orders--Deposit with court.
Documents and orders as prima facie evidence--Certified copies admissible.
Powers and duties of court conducting general adjudication.

Parties to action for general adjudication.
Adding additional defendants as parties.
Commencement of action for general adjudication--Service.
Defendants numbering one hundred or more--Commencement of action-- Service.
Captioning complaint for general adjudication.

Repealed.
Action to determine conflicting water or water use rights--Court's powers and duties--Caption of

46-10-1
46-10-1.1
46-10-1.2
46-10-2
46-10-2.1
46-10-2.2
46-10-2.3
46-10-3
46-10-3.1
46-10-3.2
46-10-3.3
46-10-3.4
46-10-4
46-10-4.1
action.
46-10-5 Action for general adjudication or to determine conflicting water rights--Copies of complaints
mailed to Water Management Board.
46-10-6 Action for general adjudication or to determine conflicting rights--Proof of notice of suit to water
management board.
46-10-7 Intervention by attorney general.
46-10-8 Judgment in action for general adjudication or to determine conflicting rights-- Certified copy filed
with board.
46-10-8.1 Appointment of water master to administer interim or final decree.
46-10-9 to 46-10-12. Repealed.
46-10-13 Appeal to board from acts or decisions of water master--Appeal to circuit court.
46-10-14 to 46-10-26. Repealed.
46-10-27 Transferred.
46-10-28 Repealed.

46-10-1. Action for general adjudication of water or water use rights--When attorney general to bring. It
shall be the duty of the attorney general to bring an action for the general adjudication of the nature, extent,
content, scope, and relative priority of the water rights and the rights to use water of all persons, or entities,
public or private, on any river system and on all other sources, when in his judgment, or in the judgment of the
Water Management Board, the public interests require such action.

Source: SDC 1939, § 55.1811; SL 1980, ch 305, § I.

46-10-1.1. Procedure in actions for general adjudication. The procedure in any case of general adjudication
shall be as in other civil cases, insofar as that procedure is not inconsistent with this chapter.

Source: SL 1980, ch 305, § 15.

46-10-1.2. Orders in actions involving one hundred or more defendants. In the conduct of actions to which
§ 46-10-3.3 applies, the court may make appropriate orders

(I) Providing for the limitation of service and filing, or substitutes therefor, ofpleadings, briefs,
orders, motions, demands, appearances, claim forms, discovery materials, and similar documents;
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(2) Requiring, for the fair conduct of the action, that notice be given all parties in a reasonable
manner of any document served or filed in this action;

(3) Providing for simplified discovery from any party, upon such terms and conditions as the court
determines are advisable;

(4) Adopting permissive or mandatory forms for the submission of claims to water rights or rights to
use water; provided, however, that a party shall not be precluded from filing an answer or other pleading in
addition to said forms;

(5) Determining the course of proceedings and prescribing measures to prevent undue repetition or
complication in the presentation of evidence and arguments;

(6) Dealing with similar procedural matters.
The orders may be combined with an order under § 15-6-16 and may be altered or amended from time to

time as the court deems advisable.

Source: Supreme Court Rule 82-19.

46-10-2. Jurisdiction and venue of action for general adjudication. The court in which any action involving
the general adjudication of water rights or rights to use water may be properly brought, shall have exclusive
jurisdiction to hear and determine all questions necessary for the adjudication of all water rights and the rights
to use water within the river system and all other sources involved; and the attorney general may bring suit as
provided by law in any court having jurisdiction over any part of the river system and all other sources, which
shall likewise have exclusive jurisdiction for such purposes.

Source: SDC 1939, § 61.0119; SL 1955, ch 430, § I; SDC Supp 1960, § 61.0154; SL 1980, ch 305, § 2.

46-10-2.1. Documents and orders--Cancellations of documents and orders--Deposit with court. The court
conducting a general adjudication may, in its discretion, direct the chief engineer of the Water Management
Board to deposit with the court certified copies of every water permit, water license, certificate of construction,
or other document or order and every cancellation of each document or order in the river system and all other
sources involved, within such time as is set by the court. This section shall not be construed to in any manner
limit the powers of the court.

Source: SL 1980, ch 305, § 3.

46-10-2.2. Documents and orders as prima facie evidence--Certified copies admissible. The court
conducting a general adjudication shall regard any water permit, water license, certificate of construction, or
other document or order issued by or under the authority of the Water Management Board or its predecessors,
including the state engineer, and not subsequently cancelled by it or under its authority or its predecessors,
including the state engineer, to be prima facie evidence of the right purported to be conferred. A certified copy
of any such document or order shall be admissible in evidence.

Source: SL 1980, ch 305, § 4.

46-10-2.3. Powers and duties of court conducting general adjudication. The court conducting a general
adjudication shall, in addition to exercising any other power or duty conferred by law:

(I) Confum those rights evidenced by previous court decrees when those rights have not been
forfeited, abandoned, or otherwise lost;

(2) Adjudicate the validity of all cancelled and uncancelled permits, certificates of construction, or
licenses or other documents or orders purported to be granted by or under the authority of the Water
Management Board or its predecessors, including the state engineer, and not heretofore adjudicated;
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(3) Determine the extent and priority of and adjudicate any interest in any water right or right to the
- use of water of the river system or on all other sources not otherwise represented by the aforesaid permits,

licenses, certificates, documents, orders, or decrees;
(4) Establish, in whatever form determined to be most appropriate by the court, one or more

tabulations or lists of water rights or rights to use water which tabulations or lists may include a notation of the
water right or right to use water adjudged to each party, the priority, the amount or rate, the purpose, the periods
or place of use, and, as to water used for irrigation, the specific tracts ofland to which it shall be appurtenant
together with other conditions as may be necessary to define a right and its priority.

Source: SL 1980, ch 305, § 5.

46-10-3. Parties to action for general adjudication. In any action for the general adjudication of the rights to
use water and water rights on any river system and all other sources all those whose claims to the use of such
waters or claims of water rights are of record, and all other claimants so far as they can be ascertained with
reasonable diligence, shall be made parties.

Source: SDC 1939, § 61.0119; SL 1955, ch 430, § I; SDC Supp 1960, § 61.0154; SL 1980, ch 305, § 6.

46-10-3.1. Adding additional defendants as parties. Defendants in addition to those named in the original
complaint may be added within a reasonable time and defendants may be added throughout the duration of the
suit, as appropriate.

Source: SL 1980, ch 305, § 9.

46-10-3.2. Commencement of action for general adjudication--Service. Except as provided in § 46-10-3.3
for actions in which the named defendants number one hundred or more, an action for general adjudication shall
be commenced and service shall be made as in other civil cases.

Source: SL 1980, ch 305, § 8.

46-10-3.3. Defendants numbering one hundred or more--Commencement ofaction--Service. An action for
general adjudication is commenced by the filing of a complaint in circuit court in any case in which the named
defendants number one hundred or more. In such a case personal service of a summons and complaint shall not
be required but may be made. If personal service is not made, the court shall order service to be made by the
plaintiff on named defendants by mailing a court approved notice of the action by registered or certified mail,
return receipt requested, and the court shall order the plaintiff to obtain service on all unnamed defendants by
publication of said notice for four consecutive weeks in a newspaper published in each of the counties within
which interest in rights to use of the water and water rights may be affected by the adjudication. If there is no
newspaper in one or more of said counties, then publication for such counties shall be in one or more
newspapers published in the state, and of general circulation within such counties. If publication is in a daily
newspaper, one insertion a week shall be sufficient.

Source: SL 1980, ch 305, § 8; SL 1987, ch 29, § 31.

46-10-3.4. Captioning complaint for general adjudication. The complaint for such general adjudication
shall be captioned: In re the general adjudication of all rights to use water and water rights in the (to be
specified) river system and all other sources, State of South Dakota.

http://legis.state.sd.us/statuteslDisplayStatute.aspx?Statute=46-1 0&Type=StatuteChapter 9/12/2005



'46-10 ADmDICATION OF WATER RJGHTS

Source: SL 1980, ch 305, § 10,

46-10-4. Repealed by SL 1980, ch 305, § 7

Page 4 of~

46-10-4.1. Action to detennine conflicting water or water use rights--Court's powers and duties--Caption of
action. The attorney general in lieu of bringing an action for a general adjudication mayor any person may
bring an action for the purpose of detennining conflicting water rights or rights to use water. The court before
which any such action may be properly brought may exercise the powers and duties set out by this chapter, as
appropriate. An action for the detennination of conflicting water rights shall be captioned as set forth in Title 15
of the South Dakota Codified Laws.

Source: SL 1980, ch 305, § 11.

46-10-5. Action for general adjudication or to detennine conflicting water rights--Copies of complaints
mailed to Water Management Board. Whenever suit is brought for general adjudication or to detennine
conflicting water rights in any of the courts of this state, a copy of the complaint shall be by the complainant
mailed by registered or certified letter to the Water Management Board at its office at the state capital, at the
time of the first service of summons in the action, and likewise a copy of any amended complaint or cross­
complaint shall be mailed in like manner to the board immediately after service thereof upon the opposing
party.

Source: SDC 1939, § 55.1811; SL 1980, ch 305, § 12.

46- I0-6. Action for general adjudication or to detennine conflicting rights--Proof of notice of suit to water
management board. No final decree may be issued in any action for general adjudication or in an action for
detennination of conflicting water rights unless it appears that the water management board has had reasonable
notice of the suit.

Source: SDC 1939, § 55.1811; SL 1980, ch 305, § 13.

46-10-7. Intervention by attorney general. If, in the judgment of the Water Management Board, the public
interests require action adverse to any party thereto, it may call upon the attorney general to intervene in the
action. The attorney general shall then appear on behalf of the state and take whatever steps are necessary to
protect the interests of the public, of the state or of any of its institutions.

Source: SDC 1939, § 55.1811; SL 1983, ch 314, § 157.

46-10-8, Judgment in action for general adjudication or to detennine conflicting rights-- Certified copy
filed with board. The court before which any action for general adjudication or any action for the determination
of conflicting rights is conducted shall file a certified copy of any final judgment in such case with the Water
Management Board.

Source: SDC 1939, § 61.0120; SL 1955, ch 430, § I; SDC Supp 1960, § 61.0155; SL 1980, ch 305, § 14,

46- I 0-8. I, Appointment of water master to administer interim or final decree. The authority of a court to
appoint a water master to administer any interim or final decree relating to water, including any interim or final

http://legis.state.sd.us/statuteslDisplayStatute.aspx?Statute=46- I0&Type=StatuleChapter 9/12/2005
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decree issued under the provisions of §§ 46-10-1 to 46-10-8, inclusive, is hereby granted.

Source: SL 1983, ch 314, § 178.

46-10-9 to 46-10-12. Repealed by SL 1983, ch 314, §§ 158 to 161

Page 5 of5

46-10-13. Appeal to board from acts or decisions of water master--Appeal to circuit court. Any interested
person may appeal from acts or decisions of the water master to the Water Management Board and the board
shall promptly and at a stated time and place fixed by it, after due notice to the parties, hear and detennine the
matter in dispute. Its decision shall be final, unless an appeal is taken to the circuit court having jurisdiction, in
conformity with the law governing appeals.

Source: SL 1955, ch 430, § I; SDC Supp 1960, § 61.0141; SL 1983, ch 314, § 162.

46-10-14 to 46-10-26. Repealed by SL 1983, ch 314, §§ 163 to 175

46-10-27. Transferred to § 46-IOA-16

46-10-28. Repealed by SL 1983, ch 314, § 177
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539.300 WATER LAWS

APPENDIX D

ther proceeding to adjudicate the water
rights represented by the indorsed registra­
tion statement.

(7) Upon entry of the indorsed statement
in the department's records, the registrant is
entitled to continue to appropriate the sur­
face water and apply it to beneficial use to
the extent and in the manner disclosed in the
recorded registration statement. However,
the registrant shall not be entitled to the
benefits of an existing water right of record
under ORS 540.045.

(8) No registration statement recorded
under this section shall be construed as a
fmal determin'ation of any matter stated
therein, nor shall the act of indorsement by
the director constitute a determination of the
validity of the matters contained in the reg­
istration statement. The right of the regis­
trant to appropriate surface water under a
recorded registration statement is subject to
determination under ORS 539.010 to 539.240,
and is not final or conclusive until so deter­
mined. A right to appropriate surface water
under a recorded registration statement has
a tentative/riority from the date claimed in
the indorse registration statement.

(9) Any indorsed registration statement
may be assigned, subject to the conditions in
the registration statement, but no such as­
signment will be binding, except upon the
parties to the assignment, unless filed with
the department.

(10) Notwithstanding the filing deadline
prescribed under subsection (1) of this sec­
tion, and the late filing period allowed under
subsection (4) of this section, if any person
submitted, before December 31, 1994, a regis·
tration statement or other similar documen·
tation claiming a right to appropriate surface
water under ORS 539.010, the director shall
examine the material submitted to determine
if the documents filed would substantially
comply with the requirements of subsection
(2) of this section. If the director determines
that the documents substantially comply
with the surface water regis"tration filing re­
quirements of subsection (2) of this section,
the director may accept the registration. If
the director determines that the documents
filed under this subsection are incomplete or
if additional information is required to com·
ply with subsection (2) of this section, or fees
required under ORS 539.081 have not been
submitted, the director shall notify the
claimant of the deficiency, setting a date
certain for submittal of the information or
fees. The time for submittal of additional in·
formation or fees shall be not less than 30
days nor more than 180 days after the direc·
tor notifies the claimant of the deficiency. If
the additional information or fees are not
submitted on or before the date certain, the

registration statement shall be considered
void and shall be returned to the claimant.

(11) The director shall adopt by rule a
process and standards for recognizing
changes in the place of use, type of use or
point of diversion of water uses registered
pursuant to this section. 11987 e.541 §5; 1989 c.691
§14; 1993 e.157 §4; 1995 e.365 §7; 1999 e.86O §lJ

WATER RIGHTS OF FEDERALLY
RECOGNIZED INDIAN TRIBES

539.300 Legislative findings. The Legis­
lative Assembly of the State of Oregon finds
it is desirable to provide a procedure for
conducting negotiations to determine the
water rights of any federally recognized In­
dian tribe that may have a federal reserved
water right claim in Oregon. 11987 c.81 §2; 1993
c.67 §lJ

539.310 Negotiation for water rights.
(1) The Water Resources Director may nego·
tiate with representatives of any federally
recognized Indian tribe that may have a fed­
eral reserved water right claim in Oregon
and representatives of the federal govern­
ment as trustee for the federally recognized
Indian tribe to define the scope and attri­
butes of rights to water claImed by the
federally recognized Indian tribe to satisfy
tribal rights under treaty between the United
States and the tribes of Oregon. All negoti­
ations in which the director participates un·
der this section shall be open to the public.

(2) During negotiations conducted under
subsection (1) of this section, the director
shall;

(a) Provide public notice of the negoti­
ations;

(b) Allow for public input through the
director; and

(c) Provide regular reports on the prog­
ress of the negotiations to interested mem­
bers of the public. (1987 c.81 §3; 1993 c.67 §2J

539.320 Agreement; submission to
court. When the Water Resources Director
and the representatives of any federally re­
cognized Indian tribe that may have a federal
reserved water right claim in Oregon and the
federal government have completed an
agreement, the Water Resources Director
shall submit an original copy of the agree­
ment to the appropriate court. The copy shall
be signed by the Water Resources Director
on behalf of the State of Oregon and by au­
thorized representatives of the Indian tribe
and the federal government as trustee for the
Indian tribe. (1987 e.81 §4; 1993 e.67 §3J

539.330 Notice to persons affected by
agreement. (1) Upon filing of the agreement
with the appropriate court under ORS
539.320, the Water Resources Director shall
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notify owners of water right certificates or
pennits that may be affected by the agree­
ment:

(a) That the agreement has been filed
with the court; and

(h) Of the time and manner specified by
the court for filing an exception to the
agreement.

(2) Unless notice by registered mail is
required by the court, the notice required
under subsection 0) of this section may be
given by:

(a) Publication; or
(h) Any other method the director con­

siders necessary. [1987 e.81 §5)

539.340 Court decree; effective date of
agreement; remand. 0) An agreement ne­
gotiated under ORS 539.310 to 539.330 shall
not be effective unless and until incorporated
in a final court decree, after the court has
provided an opportunity for an owner of a
water right certificate or permit that may be
affected by the agreement or for a claimant
in an adjudication that may be affected by
the agreement to submit an exception to the
agreement.

(2) If the court does not sustain an ex­
ception, the court shall issue a final decree
incorporating the agreement as submitted
without alteration.

(3) If the court sustains an exception to
the agreement, the court shall remand the
agreement to the Water Resources Director
for further l1eEotiation according to the pro·
visions of ORS 539.300 to 539.350, if desITed
by the parties to the agreement. [1987 c.81 §6;
1997 c.708" §I)

539.350 Procedures after remand of
agreement. Within 180 days after the court
remands the agreement under ORS 539.340,
the Water Resources Director shall file with
the court:

0) An amended agreement complying
willi ORS 539.320, which shall be subject to
the procedure specified by ORS 539.330;

(2) A motion to dismiss the proceedings,
which shall be granted by the court; or

(3) A stipulated motion for a continuance
for a period not to exceed 180 days, within
which period the parties shall submit to the
court an amended agreement, a motion to
dismiss or a motion for further continuance.
[1987 c.81 §7]
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APPENDIXE
Part 7

Indian and Federal Water Rights ­
Water Rights Within Indian Reservations

Part Cross-References
Indian lands recognized to be under federal jurisdiction, Art. I, Mont. Canst.
Reserved Water Rights Compact Commission, 2-15-212.
Fort Peck·Montana Compact, Title 85, ch. 20, part 2.
Northern Cheyenne.Montana Compact, Title 85, ch. 20, part 3.

85-2-701. Legislative intent. (l) Because the water and water rights within each water
division are interrelated, it is the intent of the legislature to conduct unified proceedings for the'
general adjudication of existing water rights under the Montana Water Use Act. It is the intent
of the legislature that the unified proceedings include all claimants of reserved Indian water
rights as necessary and indispensable parties under authority granted the state by 43 U.S.C.
666. However, it is further intended that the state of Montana proceed under the provisions of
this part in an effort to conclude,compacts for the equitable division and apportionment ofwaters
between the state, and its people and the several Indian tribes claiming reserved water rights
within the state. '

(2) To the 'maximum' extent possible; the reserved water rights compact commission
established under 2-15·212 should make the negotiation of water rights claimed by the federal
government or Indian tribes in or affecting the basins identified by 85-2-218 its highest priority.
In negotiations, the commission is acting on beh'alfof the governor.

History: En. Sec. 27, Ch. 697, L.I979; amd. Sec. 9, Ch. 651,L 1987; amd.Sec. 466, Ch. 418,L 1995; amd.
Sec. 298, Ch. 42, L. 1997.
Cross-References

Resen-ed Water Rights Compact Commission, 2·15·212.
Policy considerations~ 85·1·101.
Negotiations with other states bynep&rtment. 85-1·223.
Declaration of policy and.purpose, 85-2-101.'
Statement of claim for federal reserved water rights1 85-2-224.
Final decree, 85·2-234. '

" .
85-2-702. Negotiation with Indian tribes. (1) The reserved water rights compact

commission, created by 2-15-212, may negotiate, with the Indian, tribes or. their authorized
representstivesjointly or severally to conclude compacts authorized under 85·2·701. Compact
proceedings must be commenced by the commission. The commission shall serve by certified
mail directed to the goveI'!'ing body of each tribe a written request for the initiation of
negotiations under this'part and a request for the designation ofan authorized representative of
the tribe to conduct compact negotiations. Compact negotiations commence upon receipt ofthe
written designation from the governing body of a tribe.

(2) When the compact commission and the Indian tribes or their authorized representatives
have agreed to a compact, they shall sign a copy and file an original copy with the department of
state of the United States ofAmerica and copies with the secretary ofstate ofMontana and with
the governing body for the tribe involved. The'compact is effective and binding upon all parties
upon ratification by the legislatUre of Montana and any affected tribal governing body, and
approval by the appropriate federal authority. .' '.

(3) Upon its ratification by the Montana legislature and the tribe, the terms of a compact
must be included in the preliminary decree as provided by 85-2-231, and unless an objection to
the compact is sustained'under 85:2-233, tJie'te'rms orthe compact must be include"d in the fina1
decree without alteration. However, ifapproval ofthe stste legislature and the tribe has not been
accomplished by July I, 2009, all''Indlail' claims for reserved water rights that have 'not been
resolved by a compact must be filed with the'department within 6 months. These new filings
must be used in the.forniulation'ofthe preliminary decree and must be given treatment similar
to that given to all other filings..

History: En. Sec. 27, Ch. 697, L.1979; amd. Sec. 8, Ch. 268, L.I981; amd. Sec. 6, Ch. 667, L. 1985; amd. Sec.
2, Ch. 858, L. 1987; amd. Sec. 8, Ch. 7$4,.L. 1991;,amd. Sec. 2, Ch. 44,.L. 1997; amd. Sec. 2, Ch. 108, L. 2003.
Cross-References

Jurisdiction on Indian lands, Title 2, ch. I, part 3.

85-2-703. Negotiation with federal government. The compact commission may also
enter into separate negotiations with the federal government for the conclusion of compacts
concerning the equitable division arid apportionme!lt ofwatei between the state and its people
and the federal government claiming non·Indian reserved walkrs within the state. The terms
and conditions of such negotiations shall be the same as provided in this section for negotiations
with Indian tribes.

Hist0rr- En. Sec. 27, Ch. 697, L. 1979.
Cross·References

Negotiations with other states by Department, 85-1·223.
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85-2-704. Termination of negotiations. (1) The commission or any negotiating tribe or
federal agency may terminate negotiations by providin'g notice"to all parties 30 days in advance
of the terniination d'ate,. On·theterinination date, the suspension of the application of part 2
provided for in 85-2-217 sha:ll also terminate.The tribe or federal agency shall file all ofits claims
for reierved rights within. 6'nionths of the terminati6n ofnegotiations.

(2) Once negotiations have been terminated pursuant to subsection (I), they may be
reopened only by mutual agreement of the parties.

History: En. Sec. 27, Ch. 697, L. 1979; amd. Sec. 9, Ch. 268, L. 1981; amd. Sec. 7, Ch. 667, L. 1985.

85-2-705. Status reports to chief water judge. (1) The Montana reserved water rights
compact commission must submit to the chief water judge, appointed pursuant to 3·7-221, a
report on the status of its negotiations on July I, 1985, ,and every 6 months thereafter.

(2) Each report must state which Indian tribes and federal agencies are engaged in
negotiations, whether any negotiations with Indian tribes or federal agencies have been
terminated, and the progress ofnegotiations on a tribe-by-tribe and agency.by.agency basis. The
report must be made available to the public.

History: En. Sec. 8, Ch. 667, L. 1985.

85-2-706. Renumbered 85-20-401. Code Commissioner, 1994.

85-2-707. Renumbered 85-20-402. Code Commissioner, 1994.
85-2-708. Water administration interim agreements within Indian reservations.

(1) Because it appears to be to the common advantage of the state and Indian tribes to cooperate
in matters involving the permitting and use ofwater within tbe exterior boundaries ofan Indian
reservation prior to the final adjudication ofIndian reserved water rights and because the state
does not intend by enactment of this section to limit, expand, alter. or waive state jurisdiction to
administer water rights within the exterior boundaries ofan Indian reservation, pursuant to the
requirements of Title 18, chapter 11, the department may negotiate and conclude an interim
agreement with the tribal government of any lodian tribe in Montana prior to final adjudication
of Indian reserved water rights for the purpose of implementing a water administration plan
and a permitting process for the issuance ofwater rights and changes in water right uses within
tbe exterior boundaries of an Indian reservation.

(2) Subject to subsection (4), an agreement entered into pursuant to subsection (1) must:
(a) provide for the retention ofexclusive authority by the state to issue permits to applicants

who are not members of the tribe and to issue change of use authorizations;
(b) provide that any permits must be issued in accordance with the criteria established by

state law; and
(c) provide that permits may be only for new uses with a date ofpriority in compliance with

state law.
(3) Prior to concluding any agreement under this section, the department shall hold public

meetings, after proper public notice of the meetings has been given and the proposed agreement
has been made available for public review, to afford the public an opportunity to comment on the
contents of the agreement.

(4) The provisions ofsubsection (2) do not apply ifa court ofcompetent jurisdiction has held
that the department lacks exclusive authority to issue new water use permits within the exterior
boundaries of an Indian reservation pending final adjudication of Indian reserved water rights.
In that case, the department, with the approval of the governor, may enter into an interim
agreement that provides for joint tribal and state administration of new water uses 011 the
reservation pending final adjudication ofIndian reserved water rights. Any interim agreement
entered into pursuant to this subsection (4):

(a) must address how and whether new ground water uses for domestic and municipal
purposes will be granted. Except for the criterion in 85-2-311(I)(a)(ii), an interim agreement that
grants new ground water uses must establish criteria for new water uses that incorporate the
criteria listed in 85-2·311.

(b) must address how and whether changes in existing appropriation rights within the
exterior boundaries of the reservation will be granted. An interim agreement that grants
changes must establish criteria for changes in existing appropriation rights that incorporate the
criteria listed in 85-2-402.

(c) must address how and whether water use will be authorized under the interim
agreement and how the use will be secure and valid in the event ofthe termination of the interim
agreement, quantification of reserved water rights, or termination of negotiations of reserved
water rights under 85·2-704;
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(d) .must maintain the jurisdictional claims of each party to the interim agreement;
(e) must protect each party against a waiver .ofthir.right to challenge the claims of each

party at any time; .... - ...
(1) may not prejudice the regulatory or adjudicatory jurisdiction of either party;
(g) must-: provide that. none of the l;lctivit.ies of each party.in the negotiation Ot

implemenU!tion of an interim agreement may be used to affect the equitable or legal position of
either party in any future Utigation.; and .

(h) must provide that nothing in the negotiation or implementation of an interim
agreement may be considered as enlarging or diminishing the jurisdiction or authority ofeithex
party within the reservation.

History: En. Sec. 19, Ch. 497, L. 1997; amd. Sec. I, Ch. 483, L. 2003.

3



.' - .
Part 2

.'." Fort Peek-Montana Compact"
Part Cross-References '"

Reserved Water Rights Compact Commission, 2-15-212.
Indian and federal water righta, Title 85, ch. 2, part 7.

85-20-201. Fort Peck-Montana compact ratified. The compact entered into by ·the
state of Montana and the Assiniboine and Sioux tribes of the Fort Peck Indian reservation and
filed with the secretary of state of the state ofMontana under the provisions of 85·2·702·onMay
15, 1985, is ratified, The compact.is as follows:

FORTPECK·MONTANA COMPACT

This Ccmpact is entered into by and .hetweenTHE STATE OF MONTANA and THE
ASSINlBOINE AND SIOUX TRIBES OF THE FORT PECK INDIAN RESERVATION (herein
called the ''Parties'') and shall become effective as set forth hereinafter.

The Parties agree as follows:

ARTICLE I
GENERAL PURPOSES

The basic purposes of this Compact are to determine finally and forever all rights of the
Assiniboine and Sioux Tribes of the Fort Peck Indian Reservation in the State of Montana to
water on, under, adjacent to, or otherwise appurtenant to the Reservation, to settle existing
disputes and remove causes offuture controversy between the Tribes·and the State and between
Indians ofthe Fort Peck Reservation and other persons concerning waters ofthe MissourlRiver,
its tributaries, and ground water, and to settle all claims by the Tribes and by the :united Statea
on behalf of the Tribes in United States y AagesQn, Civ. No. 79,21·GF (D. MOllt.), Jrnited.State5
v Aafheim, Civ. No. 79·40·BLG (D. Mont.) alld the pending.adjudicatiQIl in the state water court
initiated pursuant to the prQvisiolls of Chapter 697, Laws ofMQntana 1979.

ARTICLE II
DEFINlTIONS

FQr purposes of this Ccmpact, alld for 110 other purposes, the follQwing definitions apply:
.. (1) "Acre-fQot" means the amount ofwater necessary to coyer. one acre to a depth ofone foot
and is equiv9Jent to 43,560 cubic feet. .

(2) "Annual" or "per year" means the calendar year commencing January 1 and ending
. December 31.

. (3) "Board" means the Fort Peck-Montana Compact Board established by Article VI.
(4) "Conservation (carry-over) storage" is storage provided in a reservoir to capture and

I;>Qldwater that WQuld Qtherwise go downstream. Such storage holds the water for beneficial use
later in the season or is carried Qver to a subsequent season or seasons. Evaporatio!1 from the
surface of such reservoir is considered to be a consumptive use to the extent that it exceeds the
evaporative and transpirational losses which occurred in the reservoir area prior to its
construction.

(5) "Consumptive use" means the amount of irrigation water that is transpired by
vegetation, converted in the processes Qf photosynthesis and plant tissue growth, and

. evaporated from adjacent soils, water surfaces and foliage, For uses Qther than irrigation,
consumptive use means the quantity ofwater diverted less the quantity of reusable return flow
within the State. ..
. (6) "Court ofcompetent jurisdiction" means a state Qr federal district court which otherwise
has jurisdiction Qfthe subject matter and the parties, Qr a tribal court which otherwise has such
jurisdiction provided that all parties to the case consent to tribal court jurisdiction.
J: (7) ''Diversion'' means the removal ofwater from its natural course or location by means ofa
ditch, canal, flume, bypass, pipeline, conduit, well, pump, or other structure or device, or the
impQundment ofwater in a reservoir. Where a r.eservoir is constructed Qr operated on a stream,
the annual diversion shall be.the greater of:

';' (a) the inflow into the reservoir minus the outflow for releases or spills downstream from
. the reservoir, or .

';. (b) withdrawals of water from the reservoir for actual use.
" . (8) ''Dom'estic Jlse" means the diversion ofwater by Qne or more individuals, family units or
households for drinking, cooking, laundering, sanitation and other personal comforts and
l1ecessities; and for the irrigation of a family garden or orchard not 1!xceeding one-half acre in
area.
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(9) "Fort Peck Irrigation Project" means those irrigation systems and works constructed
pursuant to the Act of May 30, 1908, 35 Stat. 558, and all lands receiving water from such
systems and works.

(10) "Fort Peck Reservoir" means that body of surface water impounded by Fort Peck Dam,
at the current spillway elevation.

(11) "Full service irrigation" means any form of irrigation that distributes water on a
regularly scheduled basis in order to satisfy the full seasonal crop and soil water requirements.

(12) "Ground water" means any water located under the surface of the land or the bed ofany
stream, lake, reservoir, or other body of surface water. All other water shall be considered
surface water.

(13) '1ndian" means any person who:
(a) is an enrolled member of the Tribes; or
(b) is a member of a tribe that is recognized as eligible for the special programs and services

provided by the United States to Indians because of their status as Indians; or
(c) holds or is recognized by the Secretary ofthe Interior as eligible to hold trust or restricted

property on the Reservation.
(14) "Industrial" means the use of water for any uses that benefit an industrial enterprise

including, but not limited to, industrial cooling, energy production, and evaporation associated
with any industrial operation. Among the purposes excluded from the industrial use category
are irrigation, stackwater, and domestic uses.

(15) '1nstream flow" means that quantity of water scheduled to remain in a stream to
maintain fish and wildlife resources.

(16) ''Missouri River" means the river formed by the confluence of the Gallatin, Jefferson and
Madison Rivers in southwestern Montana, and flowing easterly beyond the eastern boundary of
Montana.

(17) ''Partial service irrigation" means the diversion offload runoff from natural channels or
water courses and spreading such water for the purpose of applying as much water as
practicable to the land during periods of high stream flow to increase crop production.

(18) ''Parties'' means the Tribes and the State.
(19) ''Person'' means an individual or any other entity, public or private, including the State,

the Tribes, and the government of the United States and all officers, agents, and departments
thereof.

(20) ''Regulatory Storage" is storage provided as a part of a water distribution system for
operational purposes. Evaporation loss from the distribution system itselfis accounted for and is
a part of the unit consumptive use rate established in this Compact and is therefore not
considered to be a separate item of consumptive use.

(21) ''Reservation" means the Fort Peck Indian Reservation as established in the agreement
ofDecember 28 and December 31,1886, and confirmed by the ActofMay 1,1888,25 Stat. 113.

(22) ''Reusable'' means capable of further beneficial use.
(23) "State" means the State ofMontana and all officers, agents, departments, and political

subdivisions thereof. Unless otherwise indicated, for purposes of notification or consent, "State"
means the Director of the State Department of Natural Resources and Conservation or its
successor agency.

(24) "Transfer" means any authorization for the delivery or use of water by a joint venture,
service contract, lease, sale, exchange or other similar agreement.

(25) 'Tribal Water Right" means the right to divert and use water as confirmed by Article III
of this Compact.

(26) "Tribes" means the Assiniboine and Sioux Tribes of the Fort Peck Indian Reservation
and all officers, agents and departments thereof. Unless otherwise indicated, for purposes of
notification or consent, 'Tribes" means the Tribal Chairman or the Chief Executive Official of
the Tribes at the time.

(27) 'Tributary" or "tributaries of the Missouri River that flow through or adjacent to the
Reservation" means those tributaries of the Missouri River that traverse the Reservation,
generally in a north to south direction, including:
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.'. (a). streams that form,tbe east and west'oonndaries'ofthe Resenration.(Big Muddy·Greek,
Porcupine·Creek.andAheMill<~veil);.· . ..... ..... . ",.;' ", .... ..;;/...... ; •.... '.,

(b) '. streams that originate outside the Reservation·hut€mpt)'.intothe MissouriRiver within
the boundaries.ofthe Reservation ·(the;Poplar!Rivel'and·its tributaries);;., .!. :'.•.•.. ,:,

(c) streams that are wholly. contained .within.the boundaries',of the.Reservation (Chelsea
Creek, Tule Creek.. WolfCreek,. Oswego' Creek,. and Little. Porcupine,Creek); 'and

(d) all other watercourses that traverse the ReseI':Vation,:.:-- '., ..' '.' .. '. • ....
(28) "Wasteful" means the unreason:able .Joss' of.water. through' tqe; design 'Or negligent

operation of·a diversion or.of a water distribution facility.· ..-... , -,.... . .•:....
. ':. . . ARTICLEm'

'. 'TR1BALWATERRmH'T: ...
';'"

~ .: .

. ." .-

.. - .•1 .,"

A.. General Statement of the Tribal Water Right. Th.e Assiniboine and Siol11' Tribes of.the
Fort Peck Indian Reservation have the right to divert annually.l'romthe Missouri'River, certain
of its'tributaries, and groundwateJ beneath the Reservation the' lesser of (i) 1.,05Q;472:acre·feet
of water, or (ii) the.quantity ofwater necessary to supply a consumptiv~ ).Ise of1i25,236'llcre,feet
per year for the uses and purposes set forth in this .Compact with a prioriw-date o~May. 1, 1888,
provided that no more than 950,000 acre·feet of water,. or the guant;ity.of. water' oecessilry to
supply a consumptive use of 475,000·acre·feet may be .diverted 1U)IlUally ·from surface water
sources, This righbs held in·trustby the United States'for the bene£t~fthe.Tribes·andis further
defined and· limited as. set forth in this Compact. . . .

B. PersoDs Who May Use the Tribal Water Riiht. All.uses ofwater authorized under any
applicable law.by the following·persons:shall be considered and calculated as uses ofthe Tribal
Water Right:. . .
"; ; .1. the Tribes within or outside the Reservation; .

·2. all individual Indians using water within the Reservation including, but not limiq,d to,
Indians exercising.uses·established pursuant to·state law prior to4e effective.date of this
Compact; ".. .... ':'" .... ..'. "" . '. . ..

3. all nOD·Indian successors·in·interest to any allottee actually ·using water within the
Reservation by virtue of a water right.arising under the laws of the United.States, Which water
right was acquired directly.or indiI:ectly··from.an Indian.predecessor·in-interest;
', .•. 4. all other persons receiving water from the Fort Peck Irrigation Project including, but not
limited to, persons exercising uses established pursuant to state law prior to the effective date of
this Compact~ . . ... ' ..... . . _

",. 5. all other persoDs authorized to·use water by the Tribes pursuant to this Compact, within
. :01' outside the Reservation;

:\'. ",6. the United'States .as trustee fOIithe .Tribes or any Indian including, but not limited to,
. persons exercising uses established pursuant to state law prior to the effective.date of this
. 'Compact. .' .. ...... .' . . .. .
:.: . C. Measur,e of CODsumptiye Use for Irriiation. Irrigation usage of the Tribal Water Right

shall be conclusively deemed to cause a consumptive use of 1.8 acre·feet per acre per year for full
.service irrigation and 0,48 acre·feet per acre per year for partial 'service irrigation. Any loss of

':'water due to evaporation from reservoirs constructed in the future for conservation (carry.over)
.' storage rather than for regulatory storage bY'the United States for the benefit of the Tribes or
":"any Indian, or constructed for such conservation storage by the Tribes or by any Indian, shall be

....~'O\lnted as a consumptive use. ,. ., ,.:;
): D. Purposes for Which the Tribal Water Rjght Maybe Used. Within the Reservation,·use of
"water in the exercise of the Tribal Water Right.for any purpose may be authorized by the Tribes

..' without regard .to.whether such use.is beneficial as defined. by valid state law. No use of.the

.·'Tribal Water Right may be wasteful or inconsistent with the terms ofthis Compact. Outside the
;. 'Reservation, any use of water ~ the exercise. of·the Tribal W8ter Right shall be beneficial as
...·.~efined by valid state law on the date the Tribes give notice to the State ofa proposed use outside
;:"the.Reservation; ....,... '.. .,'
"'1jx,. E. Facilities Diyerliog..or Uidog the Tribal Water Right -Outside the Reservation. All

..persons diverting or using the Tribal Water ltight outside the Reservation, including the Tri.bes
~..as sovereign, shall spply for all permits, certillcates, variances and other authorizations
~t
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required, by valid state laws regulating; conditierting or·.permitting the f;jting, 'construction,
operation, alteration or use of any equipment, device, facility.or ass6cia'ted.faciJity·proposed to
use or transport water located 'outside the Reservation, and-shall comply with'a:ll applicable
provisions of this Compact. A diversion or use ofwater in the elCercise·of'the Tribal Water Right
may be. made only after all permits, certificates,. variances or other authorizations applied for
pursuant to this paragraph. have been obt8.ined.,=·and the·diversion·or use has not been found
unlawful by a court of competent.jurisdiction. ' .
- F. Amounts To Be Diverted from the' Missouri Riyer. . . -r '. '.

1. Diversions ofwater for use within or outside theReservation may be made in the exercise
of the Tribal Water Right from Fort Peck Reservoir and the mainstem ofthe Missouri River-but
without utilization of the conservation (carry·over) storage of Fort Peck Reservoir-in the
following amounts: . - - -

(a) during the months of November, December, January, February and Maxch, not to
exceed 40,000 aere-feet per month; -

(b) during the months of April and October, not to exceed 50,Ooo'acre-feet per month;
(c) during the months of May and September, not to exceed 105,OOO,acre·feet per month;
(d) during the month of June; not to exceed 145,000 acre.feet; - --'.
(e) during the month of July, not to exceed 215,000 acre-feet; -
(1) during the month of August, not to exceed 180,000 acre·feet. - _
Provided that the aggregate of monthly diversions in the exercise of the Tribal Water Right

from surface water shall not exceed 950,000 acre·feet per year, and the total annual ronSlimptive
use shall not exceed 475.000 acre-feet. -,

2. The Tribes shall report the amount of all actual diversions from Fort Peck Reservoir and
the mainstem of the Missouri River to the United States Army Corps ofEngineers byApril'1st of
the calendar year following the year in which such diversions are made in accordance with
paragraph 5 of section-J of this Article. -

3, All diversions authorized by paragraph 1 ofthis section-may be made without payment to
the United States, but the Tribes and any user of the Tribal Water Right shall otherwise comply
with alJ generally applicable laws and regulations of the United-States. -

G. Export of the Tribal Water Rieht Outside the State. Use 1)f the Tribal Water Right
outside the State shall be in compliance with all valid provisions ofstate law in effect at the time
of the proposed transfer that prohibit, regulate, condition, or permit the transportation ofwater
outside the State. -

H. NOD-Jlse of the Tribal Wa!.er Right Dot a Forfeitme. Non-use of any part of the Tribal
Water Right shall not constitute a relinquisbment, forfeiture or ahandonment of the right to
such use.

1. Sources ofDiyersioDs oftbe Tribal Water Right. In the exercise of the Tribal Water Right
water may be diverted:

1. Within the Reservation for use within the Reservation from:
(a) the mainstem of the Missouri River within or adjacent to the Reservation;
(b) any tributary of the Missouri River that flows through or adjacent to the Reservation,

except the mainstem of the Milk River; and
(c) any ground water source.
2. Outside the Reservation for use within the Reservation from:
(a) Fort Peck Reservoir;
(b) any tributary of the Missouri River that flows through or adjacent to the Reservation,

except the mainstem of the Milk River; and
(c) the mainstem of the Missouri River below Fort Peck Dam.
Diversions authorized by subparagraphs (a) and (c) shall comply with paragraph 1 ofsection

J of this Article.
3. Within -or outside the Reservation for use outside the Reservation from:
(a) Fort Peck Reservoir;
(b) any tributary of the Missouri River that flows through or adjacent to the Reservation,

except the mainstem of the Milk River, provided that water from these sources shall not be
transported outside the respective watershed of each stream;
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".:(c) the mainstem of the Missouri.River below Fort Peck Dam; and ..' / .. ',
(d) the mainstem of the Missouri River above ,Fort Peck Reservoir.;"i ",: ... '''', .
Diversions authorized by· subparagraphs (a) and (c) shall comply,With.paragraph 1 ofsection

J of.this Article, Diversions authorized by subparagraph (h) shall comply with paragraph 4 of
section K of this Article. Diversions authorized by subparagraph· (d) shall' comply with
paragraph 3 of section J of this Article. " .,'
:! J. Notice of and Condjtion" upon Diyersions and .uses of the'Tribal Water Rjght.
1":~. The Tribes shall give the State not less than' 180 days,advan<:e -written notice of any
proposed diversion or use of the Tribal Water Right authorized by..subpar.agraphs 2(a) and 2(c)
and subparagraphs 3(a) and 3(c) ofsection I of this Article and shall, 4n the case ofany transfer of
the Tribal Water Right, except agreements on the tributaries puxsuant to par'agraph 4 ofsection
K iJf this Article, offer the State an opportunity to participate as provided in paragraph 2 of
section K ofthis Article. Such notice shall include sufficient documentation to demonstrate that:
c'. '(a) the proposed use of water complies with section D of this Article;

(h) for diversions outside the Reservation, the proposed means· of diversion and the
construction and operation of the diversion works are adequate;

(c) the proposed use and diversion will not adversely affect, except with the consent of the
owner of such right, any of the following rights to the use of water existing at that time:
, . (i) any water right arising·under the laws of the United States; ,

(ti) any appropriative right to the use of water established pursuant to the laws of the State
that has not been abandoned, but excluding any reservation ofwater made pursuant to the laws
of the State which has not been put to actual beneficial use by the date notice is given;
, (d) the proposed use does not cause any UIU'easonable significant adverse environmental
nnpact; and

(e) proposed diversions in excess of 4,000 acre·feet per year and 5,5 cubic feet per second of
water will not:

(i) substantially impair the quality of water for existing uses in the source of water from
which the diversion is made; .
,. (ti) be made where low quality water which can economically be used is legally and
physically available to the Tribes for the proposed use;
',,' (iii) create or substantially contribute to saline seep; or
. (iv) substantially injure fish or wildlife populations in the source of water from which the
diversion is made.
;!, The requirements of subparagraph (c) of this paragraph may be satisfied by a showing that
the owner of such right has consented to the adverse effect. Subparagraph (c) shall not be
construed to alter or avoid in any way the consequences resulting from such consent under state
law.

. .," 2, A proposed diversion or use of the Tribal Water Right outside the Reservation authorized
by subparagraphs 2(a) and 2(c) and subparagraphs 3(a) and 3(c) ofsection I ofthis Article may be
challenged only: ,
.., (a) within 30 days after the expiration of the notice period provided in paragraph 1 of this
section;
" (h) in a court of competent jurisdiction; and
" (c) by the State or by a person whose rights are adversely affected by the proposed diversion

or use.
In any such case, the Tribes shall have the burden ofgoing forward and the burden ofproving

by a preponderance of the evidence that they have satisfied the requirements ofparagraph 1 of
this section.
: ,. 3. Diversions of water in the exercise of the Tribal Water Right 'outside the Reservation

from the mainstem of the Missouri River above Fort Peck Reservoir, as authorized in
subparagraph 3(d) ofsection I ofthis Article, may be made so long as the Tribes or any user ofthe
Tribal Water Right:
'. (a) comply with all the laws of the State in effect at the time the diversion is proposed,
including but not limited to state water use statutes;
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(b) give not less than 180 days advance written notice of any proposed diversion iri the
manner required in paragraph 5 of this section:

(i) if the diversion is to be made from a reservoir, to the operator of the reservoir; or
(ii) if the diversion is not to be made from a reservoir, to the operator of the first dam,

upstream and downstream, if any, from the point of diversion;
(c) obtain approval of the diversion from the State legislature.
4. For purposes of demonstrating compliance with subparagraph l(c) and subparagraph

3(a) of this section and paragraph 6 of Section K of this Article, the portion of the Tribal Water
Right to 1;>e diverted will be deemed an appropriative right which has:

(a) been acquired on May I, 1888;
(b) a point ofdiversion and use where the water is actually being diverted and used or, ifnot

actually being diverted, where the water would first flow on or adjacent to the Reservation;
(c) the existing use or, if not actually in use, an irrigation use provided, however, that the

use can be transferred to a purpose other than irrigation without restriction as to period ofuse so
long as the requirements of Section F of this Article are observed;

(d) the actual consumptive use or, if not actually in use or if being used for irrigation
purposes, a consumptive use of 1.8 acre-feet per acre per year; and

(e) not been abandoned or forfeited.
5. Any notice of a diversion required by paragraph 3 of this section and any report of a

diversion required by paragraph 2 of section F of this Article shall specify:
(a) the person authorized to make the diversion;
(b) the amount of water proposed or authorized to be diverted annually;
(c) the amount proposed or authorized for annual consumptive use;
(d) the point of diversion;
(e) the period of use;
(I) the place of use; and
(g) the purposes for which the water may be used.
K Transfers of the Tribal Water Right.
1. As an incident to and in the exercise of the Tribal Water Right, the Tribes may transfer

within or outside the Reservation, as authorized by federal law and this Compact, the right to
use water but may not permanently alienate such right or any part thereof. Any such transfer of
water by the Tribes shall be subject to all provisions of this Compact:

2. Prior to making any transfer which authorizes use ofwater outside the Reservation to be
diverted from the mainstem of the Missouri River, including Fort Peck Reservoir, the Tribes
shall give not less than 180 days advance written notice to the State of the proposed terms and
conditions of the transfer, and shall offer the State the opportunity to participate in the transfer
as a substantially equal partner with the Tribes, assuming obligations and receiving benefits of
the transfer under terms and conditions agreed to by the Parties. If the State does not accept the
opportunity within the 180-day notice period, or if the State unreasonably delays the institution
or completion of approval processes required by state law or unreasonably delays resolution of
any litigation arising from its decision to accept the opportunity, the Tribes may proceed with the
proposed transfer without State participation, provided that the proposed transfer shall be
subject to all other provisions of this Compact. If the State does not accept the opportunity, or if
State participation in the joint transfer is not approved, the State 'shall not later pursue the
opportunity, except in accordance with all the terms of this Compact, including paragraph 3 of
this section.

3. Prior to making any transfer allowing use or diversion ofwater from Fort Peck-Reservoir
or from the mainstem of the Missouri River below Fort Peck Dam, the State shall give not less
than 180 days advance written notice to the Tribes of the proposed terms and conditions of the
transfer and shall offer the Tribes the same opportunity to participate in the transfer as a
substantially equal partner with the State, assuming obligations and receiving benefits of the
transfer on terms and conditions agreed to by the Parties. If the Tribes do not accept the
opportunity within the 180 day notice period, the State may proceed with the proposed transfer
without the Tribes' participation, and the Tribes shall not later pursue the opportunity except in
accordance with all the terms of this Compact, including paragraph 2 of this section.
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4. Ifotherwise authorized by federal law, the Tribes may enter into an agreement with·any
person who is exercising or prOposing to exercise a right under.tDe.Jawsiifthe State to use surface

· water outside the Reservation on ·any tributary of the Missouri River that .flows tlu:ough or
?~jacent to tpe. Rest;rvatipn, ~!f5ept.tpe !'1a~ste!.D.oLthe~Riv~,wliicb~~ie:rIi~fital1?WS
~uch person's diversIOn and use and protects Itfrcim any other eXerciSE: of the Tribll1Water RIghtc"····d d:'h . . 'h" .,. ,' :. . ,. . ., : '. !'.' ,. .
Pl'OVl e , owever, tat:

(a) before use of such wl1-ter, the person shall ha.ve complied ~th all applicable state laws
concerning the acquisiticlIi ofa water rig'l1t;. ;.... '.. .•. '. ~:;:.
'. .(b) subsequent to acquisition of the' state water. right, regulation ofits'usE\ s'!Jal1 be siJbject to
'tate law' '. ". ". .' '.' ". ..:........ .

~ .. (c) the am~untof water subj~t to'the agi-eefuii'nt shall be considereQ Ii conlirimptive.use of
the Tribal Water Ri ht; '. . ..... :'" .... '. . . .
:,:.!d)' 'the agree~:ni shall'nqt permam;ntly alienate the Tiib81 Water Right or any part
tliereOf. .'. . .... . ' .. ' .. ' '. .... ". .

.:..f!. The Tribes may transfer ariii~8i1yonly the followmg iUiiotciti;·.of '?tllte~ for' consumptive
~§~out8idethe Reservation: ." . . .

" ~:L(a) . 50,000 acre·feet; ". '
· .... :(b) . plus 35 percent of any amount over 200,000 acre·feet but les's than 300,000 acre·feet

ati)horized by 'sta~'law to b.e transferred annually:by the State frOm waters within the State;
~.;'·';(c) plus 50 p'ercent of any ainount over 30Q,OOO l1-cre·feei a1Jtho~d by state law to be
tia'nsferred annually by the State'from waters Wifhin the State. .' . "

· ... ; ;,Tra~sfers.of the ~b.al Water)tight sh":!l not be cons,ide,rea .as j1Srt of any amounts
aut'homed by state]aw to be transferred.anriually: by the' State;. . . . .

.~:,.!':. In no even(shaJ] the Tribes be authorized'to transfer less than 50,000 acre·(eet ofwater
· pei'year outside the Reservation. The' limits established in paragraph 5 of tills section shall
.. apply so long ~s the State is authorized to transfer annU:8JJy at least· 50Jxio acre·feet of water
.. pursuant to state law. Ifstatutory authorization for the State to transfer water is not enacted, is
~ 'epe.a]ed, oris held invalid, or nthe amount ofwater authorized by sUitelaw to be transferred by
i:Jp:e.State is less thiiri 50,000 acre·feet per year, then fotariy p.eriod in. wbich the authorization or
;: the'liinitation is not in force the Tribes may transfer water in 'acc9rdiplce with. all terms and
;: ~911!litions of this Compact other than paragraph 5 of tbis s~on:HoweYer, such transfers will
:·.~~~¢ubject to any volume limitations provided by federal law or; in .the absence of any federal
~:.\;oliimelimitations, the Tribes may transfer w'ater in accOrdance'With all terms arid conditions in
:. tbis Compact other than paragraph 5 ofthis section and with any voluJ!)e limitations imposed by
· etat,e law which would apply to a holder of a right to the use ofwate! established pursuant to

.'. J\.8,~.law. FOr the puTposes of complying With volume limitations imposed by state law, the
c rebal Water Right will be deemed to have the chiu-a~risticsset forth in paragraph 4 ofsection
~::~f,tbis Article. . . . .
~,,;:-q. .. U'nless authorized by federal law, the State shall not in ariy manner whatsoever tax any
!~w:oceedsreceived by the Tribes as consideration for any transfer of the Tribal Water Right.
~!!.. 'L. Instreom Flows. . .
W.&; ;~" .At any time wi~hin five years af'tE>r ~he ~ffeetive date o~ tJ1.is Compact,. the Tribes ~ay
~:~sUblisha schedUle ofmstream flows to mamtam any fish or wildlife resource 111 those portions
~9fAtreams, excluding the ma,mstem of the Milk ~ver, which. are tributaries of the Missouri
;;ltiv~r that flow through or adjacent to the Reservation. These .mstream flows shall be a part of
fJl!e;Tribal Wat.er Right with a priority date of May I, 1888. Wa~r remaining in a stream to
i;liia!TItain instrearn flows pursuant to such a schedule shall be .coun·ted by the Tribes as a
li;"cQ!isumptive use of surface water.
~~2. Instrearn flows may be established by the Tribes only in accordance with this section. The
:;.T.p\>es may change the use ofwater for maintenance of instrearn .flows to another purpose only
~tB 'the consent of the State.
?f.:;~M. No Other DiYerFioD or UFe of the Tribal Water'Right.. No other diversion or use of the
;':Xn1\8.l Water Right shall be made other than those authorized' or recognized by this Article.
lO>'i .
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ARTlCLE'IV
PROTECTION OF USES UNDER STATE LAW

A lim Protected.
1.' 'The following existing and proposed uses ofwater by Indians within the Reservation are

protected and shall not be subordinated to any other uses by subsequent provisions of this .
Article:

(a) a maximum of 113 acres of irrigated land within the Wolf Creek watershed;
(b) a maximum of 11 acres of irrigated land within the Poplar River watershed;
(c) a maximum of523 acres ofirrigated land within the Big Muddy Creek watershed; and
(d) a maximum of 300 acres of land irrigated with ground water near the conflu'ence of

Porcupine Creek and the Milk River. .
2. Uses ofwater by Indians within the Reservation for stockwatering purposes not in excess

of 20 acre·feet per year for each impoundment and for all domestic uses are protected and shall
not be subordinated to any other uses by subsequent provisions of this Article.

3. With the exception of tlie uses protected in paragraphs 1 and 2 of this section, diversion
and use of water in the exercise of the Tribal Water Right except from the mainstem of the
Missouri River, including water allocated to instream flow purposes, shall be subordinate to the
following uses ofwater in the Porcupine Creek, Poplar River, Big Muddy Creek, Little Porcupine
Creek, Wolf Creek, Tule Creek, and Chelsea Creek watersheds, including all tributary streams
within those watersheds, and all underlying ground water whether or not hydrologically
connected with the surface water:

(a) the beneficial uses of water with a priority date of December 31, 1984 or earlier
established under the laws of the State and identified in Appendix A to this Compact;

(b) such rights of the United States Fish and Wildlife Service to the waters of Big Muddy
Creek for the Medicine Lake National Wildlife Refuge as may be finally determined by the state
water court; _

(c) beneficial uses of water for domestic purposes;
(d) beneficial uses of water for stock watering purposes in existence prior to December 31,

1984, and beneficial uses ofwater for stock watering subsequent to that date not in excess of20
acre·feet per year for each impoundment.

4. Except as to the rights protected in paragraph 3 of this section, the Tribal Water Right
shall be prior to all rights to the use of surface and ground water established under the Jaws of
the State with a priority date later than May I, 1888.

B. Changes of Protected Uses.
1. The rights to the use ofwater protected by paragraph 3 ofsection A of this Article may be

changed in accordance with state law as to point of diversion, period ofuse, place ofuse, PurPose
of use, or ownership of the right provided that:

(a) the proposed change will not adversely affect any use of the Tribal Water Right existing
at the time of the proposed change;

(b) the amount of surface water flowing onto the Reservation within the Poplar River, the
Big Muddy Creek, or the Porcupine Creek watersheds, will not be changed; and

(c) the source ofthe water will not be changed from surface to ground water, or from ground
to surface water, or from one watershed to another.

2. Upon receiving an application for a proposed change authorized by paragraph 1 of this
section, the State shall give the Tribes such advance written notice as is required by state law.

3. If an irrigation use is changed in any manner, or ifa reservoir is constructed or operated
which results in the consumptive use ofwater by evaporation, the following limitations apply:

(a) no more than 1.8 acre·feet ofconsumptive use per year may be authorized for each acre
of land retired from full service irrigation; and

(b) no more than 0.48 acre·feet ofconsumptive use per year may be authorized for each acre
ofland retired from partial service irrigation;

(c) evaporation from any reservoir shall be charged as a consumptive use in accordance
with definition 4 in Article II.

4. If an irrigation use is changed to an industrial use, all diversions and return flows shall
be measured by a device acceptsble to and subject to periodic inspection and testing by the State
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and the Tribes at the experise'of;the~wner,The,owner shalLalso have.the quality .of the return
flows sampled and tested by a laboratory acceptable to the State and the Tribes as often as
reasonably required by the State and the Tribes and at the expense of the owner.'

. ARTICLE V
. AbMiNisTRATlONOFWATERRlGHTs

:. ". '. :':~ ;~d·.:t:..· 'oH·" iJ. • i~ : ':~') ," ....•. : .... : : ...~-.. . . ~

: A. United State" Admjnjftratjon..A1,J rights to the use ofwal£r received from the·Fort Peck
Irrigation Project shall be administered by the United States,. And the United States ha£ the
final and exclusive jurisdiction to resolve all disputes conce~giJs!,.s~fwa.1.e! receiv!'.d from the
Fort Peck.Irrigation Project'subject to anyjudi<;ill1 re\'iew provilled by applicable law..

B. Tnbal Adminj"tration. '.. <c," '., .... " • • ';." . ..,
1. The Tribal Water Right shall be administered J>y·the-Tribes,.and the Tribes bave thefulal

and exclusive jurisdiction to resolve:all disputes between users pfth!, Tribal Water Right, except
for disputes concerning uses ofwater received frO)D the Fort Peck Irrigation Project and disputes
involving users of·the Tribal Water Right pursuant.to agreements auth,orized in Article III,
'section K;·paragraph.4. . .; ."
.. 2. Administration·and enforcement of the Tribal Water Right shall be pursuant to a water
code, which shall be adopted by the Tribes and submitted for approval to the Secretary.ofthe
Interior within one year after ratification of this Compact.by the Parties. Such .code :shall take
effect 18 months after ratification ofthis Compact unless sooner disapproved by the Secretary of
the Interior. Pending the adoption and approval of the tribal.water code, administration and
enforcement of the Tribal Water Right shall be by the SecretaIy of the Interior as trustee for the
Tribes. The Tribes shall not administer the'Tribal Water Right in a manner which denies any
person a water right owned by that person which arises under the laws of the United States.

3. Within six months after the tribal water code takes effect or within six months after
disapproval'of the code by the Secretary; the Tribes or the Secretary of the Interior shall provide
the State with notice ofeach existing use of the Tribal Water Right which shall.show:
, (a) the person authorized. to make the diversion;.. . .. '

(h) the amount·ofwater·authorized·to be diverted annually;
· (c)· the 'amount of water authorized for wUal consumptive use;
· (d) the.point of diversion;
· (e) the perid<! of use;
· (1) -the place of use; ,
(g) the Uses for which the water may be diverted; and
(h) .the relative priority of the use as against other'uses of the Tribal Water Right.
4. The Tribes shall thereafter notify the State within sixty days after the end of each

quarter year of all new uses of surface and ground water authorized by the Tnbes during the
preceding quarter year and ofall new uses ofthe Tribal Water Right actually commenced during
that quarter year. . .

C. State Admini:::tratioD. '.
1. The State shall administer all rights to the use ofsurface water and ground water within

or outside the Reservation which are not a part of the Tribal Water Right to.the fullest extent
allowed by law. The State shall have the fmal and exclusive jurisdiction to resolve all disputes
between users of rights established under state law.
>: 2. Within tw.o years after ratification ofthis.Compact,.the State shall notify the Tribes~fall

existing uses authorized by the State on the mainstem of the Missouri River below Fort Peck
Dam and on all ·tributaries of the Missouri River. that flow through or adjacent to the
Reservation, except the mainstem of the Milk River. The State shall notify the Tribes within
sixty days after the end of each qiJarter year of all new uses of surface and ground water
permitted by the State on each ofthese sources during the preceding quarter year and ofall new
uses ofwater. actually commenced pursuant to the laws oftheState during that quarter year on
each of these sources. Notices required by this paragraph shall include the information required
by paragraph 3 ofsection B of this Article.
,. 3. No agency of the State shall administer any part oftheTnbal Water Right. From and
after the effective date ofthis Compact, unless.the Tn'bal Water Right confirmed in Article ill is
fully utilized at the time application is made for a permit or other authorization, the State shall
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issue no permit or other authorization to divert or use water within the Reservation to the
following persons:

(a) the Tribes;
(b) any Indian;
(c) any non-Indian successor-in-interest to any allottee on the Reservation by virtue ofthat

person's assertion of a right arising under the laws of the United States; or
(d) the United States for the benefit of the Tribes or any Indian or any non·lndian

successor-in-interest to any allottee.
D. Rel(ulatiQn Qf Ground Water.
1. With the exception of uses protected in Article IV, neither the State nor the Tribes shall

authorize or continue the use ofground water without the consent ofthe other ifsuch use will:
(a) result in degradation ofinstream flows established pursuant to section LofArticle ill; or
(b) contribute to the permanent depletion or the significant degradation of the quality ofa

ground water source which in whole or in part underlies the Reservation.
2. With the exception ofuses protected in Article IV, the State shall not, without the Tribes'

consent, authorize or continue the use ofground water that unreasonably interferes with a use of
ground water authorized by the Tribes. The Tribes shall not, without the consent of the State,
authorize or continue the use ofground water that unreasonably interferes with a use ofground
water authorized by the State and protected by Article IV of this Compact.

ARTICLE VI
FORT PECK-MONTANA COMPACT BOARD

A. Board ec1ablifhed. There is hereby established the Fort Peck-Montana Compact Board,
which shall exercise powers and responsibilities as set forth in this Article.

B. Membership.
1. The Board shall consist of three members. One member shall be appointed by the

Governor of the State of Montana or, in lieu of such appointment, shall be the Governor. The
salary and expenses of that member shall be paid by the State. One member shall be appointed
by the Chairman ofthe Tribes, or in lieu ofsuch appointment, shall be the Tribal Chairman. The
salary and expenses of that member shall be paid by the Tribes. The third member shall be
selected by agreement of the other two members. The salary and expenses of that member and
all other expenses of the Board shall be shared equally by the State and the Tribes subject to the
availability of funds. Each member duly appointed or selected shall hold office for a term of six
years, and for so long thereafter until a successor shall be appointed or selected. The initial term
of each member shall be staggered, with one member serving a six·year term, one a four-year
term, and one a two·year term. The initial term ofeach member shall be chosen by lot, or by any
other procedure and agreed upon in writing by the first three members of the Board. If the
Governor or the Tribal Chairman serves on the Board, such person shall not serve on the Board
beyond his or her term as Governor or Tribal Chairman.

2. Should the two appointed members fail to agree within sixty days of the effective date of
this Compact or within thirty days after any vacancy occurs, on the selection of the third
member, the following procedure shall be utilized:

(a) within five days each member shall nominate no more than five and no less than three
persons to serve as a member of the Board;

(b) within fifteen days thereafter each member shall reject all but one of the persons
nominated by the other member;

(c) the chiefjudge ofthe United States District Court for the District ofMontana shall select
the third member of the Board from the remaining two nominees. If the chiefjudge declines for
any reason to select the third member, the chief justice of the Montana Supreme Court shall
make the selection from the remaining two nominees.

3. Vacancies on the board shall be filled by appointment of a person to serve the unexpired
term of the member whose seat has become vacant. If the member appointed by the Governor
becomes unable or unwilling to serve on the Board, the Governor shall make the appointment
within futeen days. If the member appointed by the Tribal Chairman becomes unable or
unwilling to serve, the Tribal Chairman shall make the appointment within fifteen days. If the
third member of the Board becomes unable or unwilling to serve on the Board, the remaining
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members shall fill.the vacancy under the procedure set forth·in paragraphS:l'and 2 of this
section. .:.' ".... '. . .

C. Quonlm and Vote ReQujred. Two members of. the Board shall constitUte ji':qUOruJ1:l if
reasonable notice has been proVided in. advance to· the absent.rnember~IMeetings.maybe in
person or, in appropriate circumstances, by.telephone. All Board·decisions·shallbe·bY·ll majority·
ofthe Board, shall be in writing and, together with any dissentingopinions,,,!halH'e.deliveredto
all parties in the proceeding before the Board, .alid -to both Parties to this ·.&impact;
'. D. Juri"djction pfthe Board.'The Board shall have exclusivejurisdiction, only as provided
in.this Compact, to resolve any controversy over the use of-groundwater tb which this Compact
pertains, any controversy over the 'use of surface water. within the Reserv.lltioll or:from any
tributary of the Missouri River that flows through or adjacent to the Reservation, except the
mainstem ofthe Milk River, and any controversy as to the meaning of this Compact between: (i)
on the one hand, the Tribes or any person or persons claiming a right to use the Tribal Water
Right; and (nTon the other hand, the State or any. person or persons c1allning a right to use water
under the laws of the State.

E. Powers QDd Duties of the Board,
1. The Board shall have power to administer oaths to witnesses, to take evidence under

oath, and to issue subpoenas to compel the attendance ofwitnesses orfor the production ofbooks,
records, documents and other evidence. The courts of the Tribes and the State shall enforce any
subpoena issued by the Board in the same manner as prescribed·by the laws ofthe Tribes and the
State for enforcing a subpoena issued iri a civil action by courts of the Tribes and the State.

2. The Board shall hold hearings in proceedings before it and shall give advance notice to
the Tribes, the State and a)) parties to any proceeding personally or by registered mail not less
than five days before any hearing. Appearance at a hearing waives such notice. The Board may
hear and determine the controversy upon the.evidence produced notwithstanding the failure ofa
party duly notified to appear. The Tribes, the State and all parties to the proceeding are entitled
to be heard, to present evidence material to the controversy, to cross·examine witnesses
appearing at the hearing, and to be represented by counsel' at their own expense.

3. The Board may enter an order after hearing granting any party to the dispute before it
temporary or preliminary injunctive relief, or any other relief which the Board deems
appr~priateexcept money damages. The Board or any party to a proceeding before the Board
may mvoke the jurisdiction of a court of competent jurisdiction to enforce any temporary or
preliminary injunction so issued by the Board by filing a petition for enforcement naming the
enjoined person as respondent. Upon filing the petition, the court shall enter any order it deems
appropriate for enforcement of the injunction ordered by the Board, including but not limited to
injunctive relief on such terms as to bond or otherwise as it deems proper for the security of the
rights of the enjoined party. 'The United States, the State, and the Tribes shall not be required to
post any bond. 'The court may appoint a water commissioner or master to monitor compliance
with such relief. .' .

4. The Board shaJladopt rules and regulations to govern its procedures and to carry out its
responsibilities under this Compact. Such rules and regulations must be <:onsistent with all
provisions of this Compact. All records of the Board shall be open to public inspection except for
privileged information.

5. The Board may employ or seek assistance of such clerical or other personnel and may
establish such offices as it deems necessary for the performance ofits functions according to this
Compact. Pending the establishment of a principal "'ffice, the Board's office shall be located at
Fort Peck Agency of the Bureau of Indian Affairs•..

6. The annual budget ofthe Board shall be subject to approval ofthe Parties to this Compact
and to the availability of funds appropriated by the Parties.

F. Review BDd Enforcement of Board Deci:::ioDS.
1. Decisions by the Board shall be effective immediately, unless stayed for a period of time

prescribed by the Board. On application ofa party within a reasonable time, but in any event no
more than ninety days after a decision is rendered, the Board may modify or correct any decision:

(a) where there was aD evident material miscalculation of figures or an evident material
mistake in the description of any person, thing or property referred to in the decision;
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(b) where the decision is imperfect in a matter of form not affecting the merits of the
controversy; or

(c) where the decision requires clarification.
2. Any party before the Board may, within ten days ofany final decision, apply to the Board

to modify or set aside any aspect of the decision. Notice of such application shall be served
personally or by registered mail upon all parties to the proceeding. Any other party shall have
ten days within which to respond to the application. The Board shall act on such application
within ten days after a response is flied or, if no response is flied, within fifteen days after the
application is flied. If the Board fails to act within the time limitstions set forth in this
paragraph, the application shall be deemed denied. The time for appeal provided in paragraph 3
of this section shall not begin to run until the application is determined as provided in this
paragraph.

3. Any party before the Board may appeal any final decision by the Board to a court of
competent jurisdiction within thirty days ofsuch decision. The notice ofappeal shall be filed with
the Board and served personally or by registered mail upon the Tribes, the State and all parties
to the proceeding before the Board, and all such persons shall thereafter have the right to
participate in the appeal. .

4. In any appeal, the Board's decision shall be presumed to be valid, and may be vacated by
the court only on one of the following grounds:

(a) the decision is not supported by substantial evidence;
(b) the decision was procured by corruption, fraud or undue means;
(c) there was evident partiality or corruption by the Board or by any member;
(d) the Board was guilty of misconduct in refusing to hear the dispute, or in refusing to hear

evidence pertinent and material to the controversy, or any other clear misbehavior by which the
rights of any party have been substantially prejudiced;

(e) the Board exceeded its authority under the terms of this Compact; or
(I) the decision is contrary to law.
5. Unless an appeal is timely filed as provided in paragraph 3 ofthis section, any decision of

the Board shall be confirmed or enforced by any court ofcompetent jurisdiction on petition ofthe
Board, the Tribes, the State or any party before the Board in the proceeding in which the decision
was made. .

6. A court ofcompetent jurisdiction in which a timely appeal is filed pursuant to paragraph
3 of this section, or in which a petition to confll'm or enforce is filed pursuant to paragraph 5 of
this section, may order such temporary or permanent relief as it considers just and proper.

7. An appeal may be taken from any decision of the court in which a timely appeal is filed
pursuant to paragraph 3 of this section, or in which a petition to confirm or enforce is filed
pursuant to paragraph 5 of this section, in the manner and to the same extent as from orders or
judgments of the court in a civil action.

8. In any appeal or petition to confirm or enforce the Board's decision, the Board shall file
with the court the record of the proceedings before the Board.

G. Waiver ofImmunjty. The Tribes and the State hereby waive their respective immunities
from suit, including any defense the State shall have under the Eleventh Amendment of the
Constitution of the United States, to permit the appeal or judicial enforcement of Board
decisions as provided in this Compact, except that such waivers shall not extend to any action for
money damages including costs and attorneys' fees as a result of such judicial action.

ARTICLE VII
FINALITY AND EFFECTIVENESS OF COMPACT

A. Ra tjfication. This Compact shall become effective as to both parties when ratified by the
Legislature of the State ofMontana and the Fort Peck Tribal Executive Board and approved by
the United States Departments of Justice and the Interior. Ratification by the State and by the
Tribes is irrevocable, and this Compact may not be modified in any manner whatsoever except
with the joint consent of the legislative.body of both Parties.

B. IncptJ)oratjoD jnto Decree::: and Djc:pocitiQD of Federal Sujts.
1. The Parties and the United States shall petition for incorporation of this Compact into

the preliminary decrees and final decrees in any state water court proceedings to adjudicate any
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right to the use.ofwater.to whicn·this Compact Pertains; and-this ..E:ompact:milY·notbe·modified
in any manner whatsoever·without-the.consent 6fboth.Parties:asipJ'Q\1'ided.m:section...Aoflthis
Article.' ·The .United States shall .not·'.be· ·bound:-h.y•.provisio~ '!Of this :Compa<;t.·until,~: ill
incorporated into the.final;decree, ·as provided'in tills >section,.. ,.!,:, '.';J:' ':. .'''.;'' '" ..;., ... ; ~. ',' .

. 2.: This· Compact shall'only .be .filed·as·a :proposelhcons.entodecree·.in·'tJnited ·States Y
AageFon,. Civ. No.· ~!l ..21'GF:(DiMont:)·, or'Unjted States'''' Aasbeim,Civ"No, .79·-40,BLG (D.
Mont.) ifthere is a final determinalion'by the'state courts thattbeyiackjurisdiction over:; oi'that
the state proceedings are inadequateto'a-djudicate,some,or:'a:ll:oftlie water:·righta assertedin
either ofthe above c8ses. Upon a final determination th·at1:he!StateoCllurts have jurisdiction over,
and that the State proce'edings are adequate to adjlldicate all of-the water: righta in the:ollbove­
cases, the United States' and· the Parties will immediately execute·a.joint motion'pursuant to
Rule'41 (.a) ofthe Feder·al Rules of Civil Procedure to dismiss,with prejudice and on·their merita
all claims by the Tribes and the United .States on behalf of the· 'Pribes·in the pending:cases.

ARTICLE VIIr .
DISCLAIMERS AND :imsERvATION OF RIGHTS

. . .' "1 . I"' .. •••-' "'; . .,' • "

A. Dj.clajrners. N~thing in this Compact shall be so·co':'strn.(.tci·~r.~re~d:. :.
1. to establish the nature, extent, transferabili.ty., or manner ofenforcement ofwater rights

of any Indian reservation other than the Fort J'~ Indian Reservation;
2. to preclude the acquisition or exercise'ofin 'appropriative right to the use ofwater under

state law by the'Tribes ot any individual Indian.outaide·the Reservation'by purchase of such
right or by Purchase ofland, or by application to the State;. " .. ' .. :. " .. ' .

·3. to preclude the·acquisition or exercise of an appropriative right.to the use afwater under
state law by the Tribes or any.individual.Indian within.the Reser.v.ation:· ':.

(a) by purchase ofsuch right or by purchase ofland, provided that water rights acquired by
such purchase after ratification of this Comp",ct shall be deemed to be an exercise of the Tribal
Water Right; or . . .' : .

(b) by application to the State, provided that the Tribal Water Right confirmed in Article ill
has been fully utilized at the time an application is made;' . ,_, .. ,._ .. .

. 4. to determine the relativerights'int.er .ese of.persons using:water under the authority of
the State or the Tribes; . ., ...:'., ". .. '. . .'

5. to limit in any way the rights of the 'Parties or any other'per:son to litigate any issUe'S or
questions not resolved by this Compact; ., ' ."
.' 6. to authorize the taking of a water right which 'is vested·under state or federa-llaw;

7. to create or deny substantive rights 'through headings'ot uptions used in this Compact;
~ ..'

8.. to address or prejUdge whether; in any interstate apportionment' of the' waters of the
Missouri· River' Basin, the Tribal Water Right shall be :counted. as a part of the wa:tel'6
apportioned to the State.. . . ·i .,
. B.· ReFen"lion ofRiehts. The Parties expressly reserve all rights not granted, recognized or
relinquished in this Compact.··· ,

. 'AFTICLE IX
TRIBAL REUNQUlSHMENT OF OTHER: WATER CLAIMS

The Tribal Water Right confirmed in Article m·. shall be final·and .conclusive. :With the
exception of the Tribal Water Right recognized herein and·rights established understate law as
authorized by this Compact. the Tribes and the United States as trustee for the Tribes hereby
relinquish forever any and all existing and future claims to water from any'source and for .any
purpose. This relinquishment includes; but is not limited to, 8IJY claim for water derived from:
aboriginal use ofland or water; any Indian treaties; any act ofCongress; and any executive act of
the United States. . . , ..

ARTICLE X
BINDING EFFECT

. ..
A PerFQDF BouDd. Upon the effectiveness of this Compact, its terms will be bin<ling:
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1. upon the State and any person or entity of any nature whatsoever using, claiming or in
any manner asserting any right under the authority of the State to the use ofwater in the State
of Montana, provided that for purposes of consent, ratification, or authorization the validity of
consent, ratification, or authorization is to be determined by Montana law; and

2. upon the Tribes and any person or entity of any nature whatsoever using, claiming or in
any manner asserting any right to the use of the Tribal Water Right, or any right arising under
any doctrine ofreserved or aboriginal water rights for the Tribes, or any right arising under
tribal law, provided that for purposes of consent, ratification, or authorization the validity of
consent, ratification or authorization is to be determined by Tribal law. Notwithstanding any
other provision oflaw, the Tribal Water Right confirmed in Article In of the Fort Peck·Montana
Compact includes conclusively and forever the water rights arising under the laws ofthe United
States ofall persons on the Fort Peck Reservation by virtue of the ownership or purchase of any
Indian allotment, and the courts of the State shall not have jurisdiction to adjudicate or decree
any such right claimed by any such person.

B. Effect on Other Laws. The provisions of the Fort Peck·Montana Compact shall
supersede any present or future enactment or common law rule inconsistent with such Compact
including but not limited to Montana Code Annotated 28·2·708.

ARTICLE XI
SEVERABILITY

Should any part of this Compact other than Articles m, IV, vn, or IX be held to be invalid, all
other parts thereof shall continue to be in full force and effect. Should any part ofArticles m, IV,
vn, or IX be held invalid, either party may withdraw from the remaining provisions of this
Compact by action of its legislative body taken within one year from the determination of such
invalidi..ty:. . . - .,. . .. - _.. .

ARTICLE XII
LEGISLATION

A. Future legislation. The parties agree to seek enactment of further legislation if it
becomes necessary to effectuate the provisions and purposes ofthis Compact, and to protect such
provisions and purposes from challenge and attack, provided that no provisions of the Compact
shall be modified as to substance except as provided in Article vn. .

B. PetjtioD to Congress.
1. The Parties hereby request the Montana legislature to petition Congress to enact the

following legislation in substantially the following form:
"Sec. 2. For purposes of this Act, the term:
(a) "Fort Peck·Montana Compact" means that Compact pertaining to the reserved water

rights ofthe Assiniboine and Sioux Tribes ofthe Fort Peck Reservation ratified by the legislature
ofthe State of Montana on May 15, 1985 and by the Tribes on April 29, 1985.

(b) ''Reservation" means the Fort Peck Indian Reservation as defined in the agreement of
December 28 and December 31, 1886, and confirmed by the Act of May I, 1888,25 Stat. 113.

(c) "Secretary" means the Secretary of the Interior. .
(d) ''Tribes" means the Assiniboine and Sioux Tribes ofthe Fort Peck Indian Reservation.
"Sec. 3.
"(a) The Tribes, subject to the approval of the Secretary, may enter into any joint venture,

service contract, lease, exchange or other agreement, or any amendment, supplement or other
modification of such agreement (hereinafter referred to as a "Water Agreement") authorizing
the delivery, use or transfer of any part of the water right confirmed in the Tribes by the Fort
Peck·Montana Compact for a specified term, not to exceed fifty years, inclusive of all renewal
periods. A Water Agreement may authorize the diversion or use of water within or outside the
Reservation subject to all terms of the Fort Peck·Montana Compact.

"(b) The Secretary shall approve or disapprove any Water Agreement within (1) one
hundred and eighty days after submission or (2) sixty days after compliance, if required, with
section 102(2)(C) of the National Environmental Policy Act of 1969 (42 U.S.C. 4332(2)(C) and
any other requirement of federal law, whichever is later. Any party to such an agreement may
enforce the provisions of this subsection pursuant to 28 U.S.C. 1361. Notwithstanding any other
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.Part 3
.'''NorttJ~rn Chey!!n"e-Montana C;9mp,act

.;', 85-20-301. Nortbern Ch~;eim~-M·o~tan~.compachatifi·~d.The compilct entered into
by the state of Montana and the Northern Cheyenne tribe ~f the Northern Cheyenne Indian
reservation and med with the secretary· of state of the state ofMontana under the provisions of
85·2,702 on May 20,1991, is ratified. The compact is.as follows: .

~ WATERRIGHTS COMPACT

.~ STATE OF MONTANA.

NORTHERN CHEYENNE'rlHBE

:~: UNITED Sr~iESdFAMERiCA

.: This Compact is entered into by and among the Northern Cheyenne Tribe of the Northern
~heyenheReservation, the SUite ofMbhtana, ahd the UnitedBtiltes ofAmerica to settle, for all
,ti'P,e, ~~y and all existing Claimsofor on behalfof the Northern '9beyenne Tribe to water within
.tne·State ofMontana; .' ,. • '.' ,

.~•.\.:r.. ..-. '.". "REC1TALS" ';.: f.", ,!•. ,.-,'." • :-:.-.~.. , _ "

WHEREAS"il6975' th~North~h,Che' enneTriiie anCl'thkUriiteB StE;teil, Ol; be'baifof'ihe
Tri1lii,bi'o\iglit:~iiikin'ilieUbitedStat:esr?;sti1~t Court foi'ih'e'Dittnct ofMoniana'~:ob~ a
fin!il determination of the Tribe's water rigbts; . . ,.., '.

WHEREAs, tb~'S\.'aW'of l\16J;'iBna iiijtia!kd's 'geiier!1ls~;~aiIi'ail'f~'ilitatf6~pUr,suant.toth~
provisions 'of cHapter 691, Laws of Mohtsiia 1979, whiclnncltides Northern Cheyeni:1e water
righta;· . _. .' .... ...;, .... "! .

. WHEREAS;thiffederlircllstrict coUrt suitaw~re staY'~d).n 19'!lS'pencling th~ cutConie of
MontBDli 'Sta~ 'i:6Uffwawi- adjudication'proeeedilig8; ".-"" '. A: ~':"'" ..•.. . '.'

WHEREAS, the adjudication of Northern Cheyenne' wafur righttiliider·'state·lsW'h's:.i been
Euspended while negotiations have proceeded to conclude a compact res<ilving.anres~rV'ed·water
righta claims of the Northern Cheyenne Tribe; ..... .. ..... - /-'. :". ..

WHEREAS, the Northern Cheyenne Tribe and the United States agree. that the Tribal
Water Right described in this Compact sha'll be in satisfaction of the Tribe's reserved,water
rights claims and any claims to water rights made on behalfofthe Tribeby the Unite,i'.$tates;

WHEREAS, it is in the best interest ofall parties that the reserved water rig1)tsdaims.ofthe
Northern Cheyenne Tribe be settled through a Water Rigbts Compact; .

WHEREAS, the parties agree that settlement of the reserved water rights claims ,of the
Northern Cheyenne Tribe is dependent on the repair and enlargement of the Tongue River
Reservoir; . . . .

NOW THEREFORE, the parties agree'asloUilws':' .,'

Article I

Definitions

The following definitions sha'll apply for purposes of this Compact:
1. "Acre-foot" means the amount of water necessary to cover one acre to a depth of one foot

and is equivalent to 43,560 cubic feet,
2. "Alluvial groundwater" means water located below the land surface within tbe

Quaternary bydrostratigraphic unit that borders or underlies major perennial.and intermittent
streams in the Tongue River and Rosebud Creek basins. This unit is composed ofunconsolidated
alluvial deposita of clay, silt, sand, and gravel. For the purposes of this Compact, all other water
below the land surface will be deemed nona'lluvial groundwater. .,

3. "Annual" or "per year" means during one year as defined'by this Compact.
4. ''Board" means the Northern Cheyenne,Montana Compact Board established by Article

IV of this Compact. . .. . . . '. .
5. "Completion date" means the date of completion of a project to repair and enlarge the

Tongue River Dam to a degree sufficient to provide the storage component of the Tribal Water
Right subject to the conditions provided in this .Qompact.

6. "Depletion" means, fqr !lOY diversion of'~ater•..the. djffe.rence .between the quantity of
water diverted and the quantitY-of retUrn flow's within'the basin. ..

. 7. "Direct flow ofthe Tongue River" means the water in the Tongue River and its tributaries
that.has not been stored in the Tongue River Reservoir.
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8. "Domestic Use" means the diversion of water by one or more individuals, family units or
house~o!ds for drinking, cooking, .laundering, sanitation and other ·personal comforts and
necesSIties; and fot the irrigation .of a family garden or orchard not exceeding one·half acre in
area.

9... "Exc~sswater" means increases in the Tongue River basin water supply resulting from
conditions different from those assumed i,n the Tongue River Water Model. .

10. "Exchange water" means water available ~.theTribe from the Tongue River direct flow
or from the TongueRiver Reservoir stotage in exchange for Tribal return flows made available to
other Tongue RiVet water users.

.11. "Indi.an" means any person who: a) is a!l enrol1ed,mell1ber of the Northern Cheyenne
Trib~; or b) IS a rnemberof a tribe that is recognized as. eligible Jor the special programs and
seTVlces provided by the United States to Indians because of their status as Indians;·or c~ holds,

or is recognized by the Secretary of the Interior as eligible to hold, trust and··restricted property
On the Northern Cheyenne'Reservation: .....,. . ',' . '0.,,: . '... '.' .... . 1.. •...

... 12.· ''Manifolded wel1 system~.· means" a water· distribution' or· conveyance facility ·.that is
supplied by two or more weBs:"i~~~~~r1::' .,' . '!. ::.... ," . :,.• ~.;. ;... ':,".!.:.:.',. . "', :'~'..

';'.13. "Miles City· Decree wateriright" means"a water right,finaIly'decreed' in any' general
adjudication' of-the Tongue·River, or.recognized under state .]aw.unti}rsuch .final adjudication,
which is based on the decree enteredin Mile. City Canal & IrrigatingCo y J;ee' .et aJ·;Montana
Seventh Judicial District. No. 2809; May 20, 1914,-and"which Ji'as'''·priority..da'te ofMarch 24,
1909; or earlier.. ." .. ;' . . .. ':... . ,..... . ;, '.. '

14. "Parties" means the Tribe, the State of Montana, and the United' States. .'
" 15. ''PerSon" means an individual or'any other entitY, public.iJr Jlrivate,-includirig·the State,
the Tribe, and the-government of the United States and all officers,. agents, and' departments
thereof. .. ". -:'. - , '. . .
. 16. ''Ratification date" means the date this Compact has.been approved by the·Northern
Cheyenne Tribal Council and the Legislature of the State of Montana. " '.' .i
,,' 17: ''Reservation" means the Northern Cheyenne'Reservatioiic;as'estaollsbedby EXecutive
Orders'of November 26,.1884and·March·19,: 1900i . . ' " .:', .... ,.
\,·· ..18. "State"'means the State of Montana.~nd, all officers, agents, departments;':ilnd political
subdivisions thereof. Unless otherwise indicated, for purposes ofnotification or consent,·~State"
means ,the Director' of the State Department of Natural Resources and Consenraticin odts
successor agencY. . ' ".
,,-,,19. "State contract right" means a right to receive stored water. from the .Tongue·River
Reservoir, not to exceed a cumulati"e total of 40,OOO·acre·feet per year, pursuant to· a contract
that al10cates the storage rights 'of .the Montana Department of Natural Resources ·and
&lnservation or its successor agency. '. . '. .' . . .. . '. . . .
:,.... 20. ~Tongue 'River Water Model" means the Tongue River Reservoir Operations computer
model thatis d'ocumimted in: Toogpe Rjyer Mpdeling Study Final Repprt, submitted on July 20;
1990, to the Engineering Bureau of the Water Resources Division ofthe Montana Department of
Natural Resources and Conservation, or any revision agreed to by the parties. The Final Report
and any agreed revisions are inCorporated herein by reference as though set forth· in·full. .
~... 21. 'Transfer" means any authorize.tion for the delivery or use ofwater from the' Tribe or any
person authorized by the Tribe to any other person by a service contract; lease. sale; exchange or
other similar agreement. :
;" '22. "'I'ribal Water Right" means the right to divert or use water as described by Articles IT
~d ill of this Compact. '. .
t' 23. "Tribe" means the Northern Cheyenne Tribe of the Northern Cheyenne Reservation and

8:J.l .officers, agents and departments thereof. Unless otherwise indicated, for purposes of
notification or consent 'Tribe" means the Tribal President or the Chief Executive Official'ofthe
Tribe.' .

24. "United States" means the federal government and all officers, agencies, departments
and political subdivisions thereof. Unless otherwise indicated, for ·purposes of notification or
consent, "United Ststes" means the Secretary of the Department of the Interior.
~.. 25. ''Year'' means the twelve·month period beginning April 1st and ending March 31st.
'- .
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Article II

Tribal Water. Right,
"A Quantificatjon of Wat.er Right.
'.:. The water rights of the Northern Cheyenne Tribe are as followa:
, 1 E' . .;" . Xlstmg Non.Agricultural Uses.
t. Tribal and individual Indian stockwater, domestic and municipal water uses on the
R.eservation and in existence as of the ratification date are hereby recognized and protected asp,r ofthe Tribal Water Right, and are in addition to the water rights set forth in Sections A~.,
A..3., and A4. of this Article. All such existing uses shall be governed by the terms of this
Compact.

2. Tongue Rim.
Subject to the terms of this Compact, the Tribal Water Right in the Tongue River basin

consists ofthe right to divert or use or to permit the diversion or use ofup to 32,500 acre-feet per
year, from a combination of direct flow, storage, and exchange water. Tribal and individual
Indian irrigation Uses in existence on the Reservation in the Tongue River basin as of the
ratification date are recogni2.ed· and protected, and shall be counted as a use of the 32,500
acre·feet per year right described in Section A.2. of this Article.

a. Direct BQW Right. The Tribe has a right to divert or use or permit the diversiQn or use of
up to 12,500 acre·feet of water per year from direct flQW of the Tongue River and its tributaries
with a priQrity date of October 1, 1881; provided, that: .

i. The Tribe's annual depletion of its direct flQW water right in the Tongue River and its
tributaries shall not exceed 75 percent ofthe amount diverted, or 9,375 acre-feet per year; and
. ii. The Tribe's direct flow water right in the Tongue River and its tributaries may nQt be used
m a manner that adversely affects:

A. Miles City Decree water rights, or
B. Water rights frQm off-Reservation tributaries of the Tongue River, which are finally

decreed in any general adjudication of the Tongue River, or are recQgni2.ed under state law until
such final adjudication, and which have a priQrity date ofJune 30, 1973 or earlier and are based
on the use of an irrigation system in place and not abandoned as Qf June 30, 1973.

. b.. Storage aud Exchange Water_ The Tribe has a right to divert Qr deplete, or permit the
diverSIOn or depletiQn of, up to 20,000 acre-feet per year from a combination of water stored in
the TQngue River ReservQir and exchange water. The availability Qfthe 20,000 acre-feet per year
depends, as provided in the Tongue River Water Model, upon the annual schedule utilized by the
Tri~e fQr diversions QfTongue River direct flows. Except as provided in paragraphA.2.c.ii. ofthis
ArtIcle, any reduction in TQngue River Reservoir stored water resulting from Tribal diversions of
TQngue River direct flQWS shall nQt affect State contract rights, as defined in this Compact, but
shall be satisfied exclusively frQm the right described in this paragraph. Tribal use of stoned
water frQm the Tongue River ReservQir shall be measured at the Reservoir.

c. ShQrtages.
i. The Tribal Water Right in the TQngue River basin shall be subject to shortages due to

natural IQW flows that are cQnsistent with the period of record used in the Tongue River Water
MQdel in diversion amQunts nQt to exceed 50% in anyone year and 100% cumulative in any
ten-year period.

ii. Decreases in the amountQfwater stored in the Tongue River Reservoir that are caused by:
(i) sedimentation; (ii) ReservQir inflQWS lQwer than those assumed in the Tongue River Water
MQdel; (iii) normal and expected maintenance Qf the Tongue River Dam and associated
structures; or (iv) nQrmal and expected deterioratiQn of the TQngue River Dam and associated
structures shall not be cQnsidered a failure Qf the TQngue River Dam as that term is utilized in
paragraph A.2.f. of this Article. All such decreases in water availability shall be shared pro rata
amQng all users of stored water including the Tribe.

d. Excess Water. The Tribe shall, as part Qfthe Tribal Water Right, have the first right to
use excess water, as defined in this Compact; provided, that total use of the TQngue River Tribal
Water Right shall nQt exceed 32,500 acre·feet per year diverted from direct flow, storage, and
exchange water. Tribal nQnuse of excess water in any Qne year shall nQt affect the right of the
Tribe to use excess water in any subsequent year.

e. Contract Water. NQthing in this Compact shall affect the water, and any rights therein,
secured to the Tribe by Water Purchase CQntract No. 232 for 7,500 acre·feet per year, dated
March 15,1938, between the TQngue River Water Users AssociatiQn, the Water Conservation
Board of the State QfMQntana and the United States, thrQugh the Secretary Qfthe InteriQr. Any
water entitlement pursuant to the CQntract shall be in addition to and not a part Qfthe 32,500
acre-feet per year Tribal Water Right sel fQrth above.

f. Failure of Tongue Riyer Dam. In the event of a failure of the TQngue River Dam which
causes a substantial diminutiQn Qf the Tribe's storage right sel fQrth in paragraph A.2.b. of this
Article, and uotvvilhstanding the provisions of Article VA. Qf this Compact, any party may
within 180 days ofsaid failure request the Qthers to renegQtiate this Compact. The parties shall
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have three years from the date of the request to reach a new agreement, during wbich.time all of
the provisions in tbis· Complict,shall remain in ful}<foice·and,·e1f~IT no party "requesta
renegotiation, or.·ifea new agFeement ·is.not.reached·within:tlu"ee years of-the request"the
p~ovisionsofparagraph A,2.acn:.ofthis ArticJe'concemmgth&\subo"rdination'Ofthe TongueRi~
direct flow Tribal, Water Right to 'other specified wateJ'·.rights,.,shall•.become null and voia,·
provided, that allother'provisions oi1:his Compactshall remaudn full force and effect. The,'I'ribe
shall notbe entitled'to void or terminate this ..Compact, or to'assertthattbe-8tate is in breach'iGf
the Compact;·for a failure ofthe·Toilgue River Dam; provided, that any and all other rights.ofthe
Tribe arising from such event shall not.be affeCted by thisiparagraph. . . 'L: .:.;J:,'
e. 3. Rm'ebpd Creek.·... ."".:: . .... :,.'. ..... .. '. f:.'. f:l. . . ....".. '

". a. Water Right. The Tribe has a right to divert or use or to permit the diversion oruse·from
Rosebud Creek.ami its:tributaries; for agriculttir.alpurposes only;.ofl,800 acre·feet ofwater per
year.. or enough water to irrigate 600 acres ofland per year, whichever is less, with·a priority date·
of-October I, 1881. Tribal and individual Indian irrigation uses·in existence as ofthe ratification
date on.Reservation in the Rosebud Creek basin are recognized :and protected,.·1l1ld 'Shall be
c.onsidered a use of the 1,800 acre·feet per year·right.described·in this paragraph. .'
. b. ·Implementation. The Tribe agrees that in the period.between May I, 1991 and July I,

1993, the Tribe, or persons· authorized by it, will develop ·no more than 200 .acres ofland in
addition to irrigation uses in existence as of May I, .1991; through irrigation methods involving
pumping ofalluvial groundwater, except that the Tribeior persona authorized by it, may develop
up to the full 600 acres of land, or any portion thereof, by any·other .method. During this period,
the Tribe and the State agree to share any hydrologic data available.for.use in connection with
any test which .the State undertakes to evaluate impacts, ·if 'any, of development of
on·Reservation lands on off·ReseTYation lands. After July ·1, 1993, the Tribe, or persona
authorized ·hy it, 'may develop·the full 600 acres of. land by any irrigation -method.
I,. c. Additional-Water Right: In addition to the water right described in paragraph A3.a. of
this Article, the Tribe'has a right to 'divert or use or.'permit the diversion or use from Rosebud
Creek and its tributaries, for any purpose; ofup to 19,530 acre·feet of-water per year, or enough
water.to irrigate 6,510 acres ofland per year, whicheveris'less, with a priority date ofOctober ·1,
1881. The Tribe may not exercise the water right set forth in this paragraph in a manner that
adversely affects a water right finally decreed in any general·adjudication·of the Rosebud Creek
Dasin or, until· such final decree is issued, a water rightrecognizell under stste law, which.1) luis
&;priority date of June 30;1973 or·earlier, and 2) is based'on the Use of.an·irrigation system in
place and not abandoned as ofJune 30, 1973; provided, that the ststeJaw water rights protected
ili·this paragraph shall not exceed: . . ..... . ' ..
:;, i, North ·of the Reservation, 8,100 acre·feet of water per year or enough water to irrigate
2,100 acres ofland per year, whichever is less; and . ,. .
-,(.n.. South of the Reservatioll; 540·acre·feet of water per year or enough water to irrigate ISO
acres of land per year, whichever is less.
., ·d. Dams and Impoundments. ·The Tribe shall not construct, within the Rosebud Creek
oasin, any dams or iInpoundments to 'store water naturally arising in Rosebud Creek and its
tributaries; provided, that· the Tribe may construct stockwatei impoundments pursuant to
paragraph A5. of this Article, and, subject. to other applicable.provisions of this Compact, may
construct dams or iInpoundments within the Rosebud Creek baSin to store water from sources
outside the basin, including non·alluvial groundwater. . . ., .
"'. -e. Moratorium on permits. The Montana Department of Natural· Resources and
&mservation shall order a moratorium on the issuance ofpermits in the Rosebud Creek basin

. concurrent with -the ratification date of this Compact. The'moratorium shall not apply to
applications for permitsby persons who have entered into deferral agreements with the Tribe for
Rusebud Creek basin water as provided in Section G. of this Article: The Department may order
the. moratorium lifted if it determines that water is available over and above the amount

. necessary to fulfill the Tribal Water Right described inparagraphA3.a. and SectionA3.c. ofthis
Artic1e;The Tribe may challenge the Depertment's determination to lift the moratorium under
the procedure set forth in Article IV of this Compact.

22



4. Groundwater.
a. Alluyja) Groundwater. The Tribe has a right to withdraw and use, or permit the

withdrawal snd use of, alluvial groundwater in lieu of surface water diversions of the Tongue
River and Rosebud Creek Tribal Water Right, subject to the same terms and conditions of this
Compact that apply to such surface water diversions. Alluvial water withdrawn from wells or
manifolded well systems with a capacity of 100 gallons per minute or less shall not be deducted
from the Tribal Water Right. For wells or manifolded well systems with a capacity of
withdrawing greater than 100 gallons per minute of alluvial water, the entire amount
withdrawn shall be deducted from the Tribal Water Right.

b. Non.alluvial Groundwater. Except where a Tribal right to non·alluvial groundwater is
established pursuant to Article vn.B. of this Compact, Tribal use or authorization of use of
non·alluvial groundwater shall, at the election ofthe Tribe, comply with state law in effect at the
time of the use or with the alluvial groundwater provisions of paragraph A,4.a. of this Article.

5. Stoekwater Impoundments. The Tribe may construct, or permit the construction of,
slackwater impoundmenta on the Reservation, where the capacity of the impoundment is less
than 15 acre·feet and the impoundment is constructed on a source other than a perennial flowing
stream. The amount ofwater so impounded shall not be deducted from the Tribal Water Right.

6. Subjrrj~ation. The Tribe shall be entitled to take advantage ofany natural sub.irrigation
occurring on the Reservation. Where otherwise consistent with state law, persons outside the
Reservation shall also be entitled to take advantage of natural subirrigation.

7. Bj~ Horn Reservoir !yellowtaj]\ StoI8e-e.
a. Tribal Allocation. As a part of the Tribal Water Right, the Secretary of the Interior shall

allocate 30,000 acre·feet per year of stored water in Big Horn Reservoir, YellowlaiJ Unit, Lower
Bighorn Division, Pick·Sloan Missouri Program, Montana, measured at the dam, for use or
disposition by the Tribe for any beneficial purpose, either on or off the Reservation, pursuant to
the terms of this Compact. This allocation is subject to the prior reserved water rights, ifany, of
any Indian tribe, or of persons claiming water through that tribe, to that water. Any use or
disposition of water from Big Horn Reservoir off the Reservation by the Tribe is subject to the
specific provisions relating to such use or disposition in any act of Congress ratifying this
Compact.

b. Payment for Tribal Allocation. The Tribe shall not be required to make payments to the
United States for any portion oflhe Tribal Water Right stored in Yellowtail Reservoir unless and
until the water is used or sold by the Tribe in which case the Tribe shall make annual payments
to the United States as hereinafter provided.

i. Use or Sale for Municipal and Indllftrial CM&D Pm:poses. For each acre·foot of stored
water used or sold for M&I purposes, the Tribe shall pay annually to the United States an
amount to cover the proportionate share of the annual operation, maintenance and replacement
(OM&R) costs, and the proportionate share of the capital costs with appropriate interest for the
YellowlaiJ Unit allocable to the Tribe's stored water. Upon full payment of the capital costs
allocable to the Tribe's stored water supply, the annual payments shall include only a
proportionate share of the annual OM&R costa. Such annual payments shall be reviewed and
adjusted, as appropriate, torenect the actual capital and OM&Rcosts for the Yellowtail Unit.

ii. Agricultural Domestic Jjyestock and Other Uses. For each acre·foot of stored water
used or sold for other than M&I purposes, the Tribe shall pay annually to the United States an
amount to cover the OM&R cost for the Yellowtail Unit allocable to the Tribe's stored water,
which amount shall be reviewed and adjusted, as appropriate, to reflect the actual OM&R costs
for the Yellowtail Unit. The Bureau of Indian Affairs shall transfer sufficient funds on a
nonreimbursable basis to the Bureau of Reclamation to cover allocable OM&R costs under this
paragraph.

c. Rates and Revenues. Except for payments required to be made to the United States as set
forth above, the Tribe shall set such rates as it deems proper for its use or sale ofstored water and
shall retain all revenues from ita use or sale of said stored water; provided, that the United
States reserves the right to use any and all water stored in Yellowtail Reservoir for hydropower
generation.
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d. Agreement Following ratification oHhis. Compact, and upon development of a demand
for the water under Section A.'7. of thi'i ArtiCle, the Uruted State'i and the Tribe 'ihall enter into
an appropriate agreement, ifreq~iied; ~eiiirig forih'Ui~i.ef;;;Unaconditions under which water
wi)l be made available to the Tribe, and for the collection and .,disposition of..ni:vimues in
connectiOIi tber.emth.. "; ,. ". .1:';:"".,",: '''!::, ~:::""11::;;~;'~'.~::,~; .!~ r;.:::.- ,'j:,• .... :. ," oJ • '." •..:'~

>B:. PersoD5,EntjtledtoUsetheTrjbalWati:rRfght:\·';·:"·~:J.'" .", :.' OJ"" .' ..... .

" .The Tribal W~ter Right may be used,by the TriIie,..'O):.petsons,autbtirized to use water by·the
Tribepursuantto·iArticleill;proVided;that: ..' .... ·;-."W ..' j ,-, ,:,.,: ,." , .

. .1. Such.use is in accordance with' the terms 'Of thi$ Compact; .;: '. "'-.'
~..,; 2. 'ThattheTribeshall give·pref"rence,to Tribal memb.erstouse the Tribal Water ,Right;and·
,.r· 3.· Such water right maybetrari'iferred from one Tribal member to anotber Tribal member
for agricultural purposes only upon the transfer of land on the Reservation from one Tribal

. member to another Tribal member."" ".' ., 'I' ,' .. ,',' ,:",..il . .'.

·.C. Placeoflh;e of the TribalWat.er:Ri'ght. .. " ...., .... ' J" ~ .'J .'
Pursuant·to a 'Tribal watm:· code 'adopted as.prescribed in Articl~:m of this Compact; 'and

subject to all other provisions ofthis Compact, the Tribe shlill haveJthe·right.touse'or permituse
of the Tribal Water Right With anY'point ofdiversioo·or-any.placeofuse'on or offthe;Reservation;
provided, thst any use of the Tribal' Water Rightoff·the.Reservatioh shall notrbe deeined to
c~nvert the Tribal Water Right to a state water right, and subsequent nonase ofthe 'Fribal Water
Rlght off the Reservation shall not constitute a relinquishment, forfeiWre, or abandonment of
the Right. .',:. ,.. '

D. Purposes of the Tribal Wat.er Rjght, .,
Except as provided· m'paragr~ph A3;a: of this,Article,. the Tribll'may aatherize use of the

Tribal Water Right oli the' Reservation for 'any purpose without ~eg·ard to whether such use is
beneficial;as defined by.state law. Off the Reservatioit;,.any use·ofthe Tribal Water Right shall
comply'with Article m.B. '.' .,....'; ..:.' ". "'. .... . ." ,:. '.. . .
. E. Conditions Upon Uses of the Tribal Water Riiht; ' ... I • ',.' ,<' .' .

The Tribe shall adopt appropriate regulations to ensure that use of the Tribal Water Right is
not wasteful·and.does not degrade 'water quality..' . ,.' ." .
:' F·.. Transfer·of Tribal Water Right. . . . '.'

The Tribe shall' not transfer water 'natuially arising· in Rosebud Creek or its tributaries for
use off the Reservation. The Tribe may transfer any other part ofthe Tribal Water Right for. use
on or off the Reservation pursuant to the terms ofthis Compact.·This paragi-aphshall not affect
the right.of the Tribe to enter into· a deferral agreement..regarding Rosebud' Creek water
pursuant tooSection G. of. this Article. . . . . .'.... , .,. , .. '

G. DeferTal Agreementa.·· '. ':. ,.. , ....
After the-7atification date, the Tribe !Day'enter into 'art· agreement'with any' person who is

exercising ,or proposing to exercise a· right· \\Bder· state' ~aw to· use surface water" off the
Reservation, which agreement protects the person's rightfroni:anY'exercise ofthe Tribal Water
Right· proVl'ded th t. ·r· ., ). '.' '.. , .. ' . .r.·. . ,. ' .I J a. . ._.~ .. _. . ·· ... ~_·_i - ..... -

1.' Before 'use of such water,. the person'shill have complied' with all applicable state laws
concerning the.acquisition ofil water right;.. . '.;. . "'."'. . ..'

2. Subsequent to acquisition of the state water right, regU1ation.ofits use shall be subject to
state law; ... "~ .. ' ..~. _... ", ",J :. ' ..... : ••••• ,:: • . •

.. :·3. The' amount of water subject to the agreement shall he.dedncted from the .amount of
water available.for depletion by the Tribe in the·basin from which the water is being diverted;
and .... '. ,.,~, '.. . . . "." .'. .

4. The agreement shall, not permanimtly. alienate the,Tribal' Water' Right or' any part
thereof. .. . . .
" H" Effect orNon.Use of Tribal Water Rjght: '.

~on.use of any part of the Tribal'Water Right shall not constitute '•. relinquishment,
forfeIture or abandonment ofthe Right,· ..," . . . '." . '. .

1. Tribal Water Right to be mldin.Trust. .',," ' ..
The Tribal Water Right shall be'held in trust by the United States for the benefit ofthe Tribe.
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Article III

Administration of Water Rights

A. Tribal Admini"tration.
1. Except as otherwise provided in this Compact, the use of the Tribal Water Right shall be

a?ministered by the Tribe, and the Tribe has the final and exclusive jurisdiction to resolve all
disputes between users of the Tribal Water Right. Administration and enforcement ofthe Tribal
W~ter Right shall be pursuant to a water code, which shall be developed and adopted by the
Tribe and submitted for approval to the Secretary of the Interior within one year after
ratification of this Compact. Pending the adoption and approval of the Tribal water code, the
administration and enforcement of the Tribal Water Right shall be by the Secretary of the
Interior.

2. Within six months after the Tribal water code takes effect, the Tnbe shall provide the
State with notice of each use of the Tribal Water Right, including uses in existence as of the
ratification date of this Compact and those established since that time, which shall show:

a. The Person authorized to make the diversion;
b. The amount of water authorized to be diverted annually;
c. The amount of water authorized for annual consumption;
d. The point of diversion;
e. The period of use;
f. The place of use;
g. The uses for which the water may be diverted; and
h. The relative priority of the use as against other uses of the Tribal Water Right.
3. The Tribe shall thereafter notify the State within sixty days after the end ofeach quarter

year of all new uses of surface and groundwater authorized by the Tribe during the preceding
quarter year and of all new uses of the Tribal Water Right actually commenced during that
quarter year. The notice shall be in the same format as that prescribed in Section A.2. of this
Article.

4. The Tribe shall provide the State with not less than lBO-days written notice prior to the
start of construction of any project to divert any portion of the Tribal Water Right from the Big
Horn River or the Big Horn Reservoir for use on the Reservation, or from the Tongue River or the
Tongue River Reservoir for use on the Reservation in the Rosebud Creek basin. The notice shall
describe: any diversion, conveyance and storage facilities; the amounta of water to be diverted
and consumed; and the purpose, place, and period of the proposed use. Diversion or use of water
from such project may be made only after all permits, certificates, variances or other
authorizations described in paragraph B.3. of this Article have been obtained. With respect to
any.such project or diversion, the State or any affected person may seek such remedies as may be
available under federal, state, or tribal law, and nothing in this Compact shall be oonstrued to
affect the rights of any party under such law.

B. Off-Reservation UseF ofilie Trjbal Water Riebt.
1. Off-R efervatjon Uses. Any use of the Tribal Water Right involving a point ofdiversion or

place ofuse located offthe Reservation shall be considered an off-Reservation use; provided, that
releases or diversions from Big Horn Reservoir or Tongue River Reservoir for use on the
Reservation shall not be considered off-Reservation uses.

2. SUb~PQllent Federal or State Law. All off·Reservation uses of the Tribal Water Right
shall comply with the requirementa set forth in Section B. of this Article until such time as the
statutory Or common law of the United States or the State of Montana establishes that
off-Reservation uses oflndian water rights may oocur without regard to state law.

3. DivetfioD Facjlities.
With respect to diversion or transportation facilities located off the Reservation, the Tribe or

person~ using the Tnbal Water Right shall apply for all permits, certificates, variances and other
authonzations required by state laws regulating, conditioning or permitting the siting,
construction, operation, alteration or use of any equipment, device, facility or associated facility
p~oposed to use or transport water. Adiversion or use ofwater in the exercise ofthe Tribal Water
RIght may be made only after all permits, certificates, variances or other authorizations applied
for pursuant to this paragraph have been obtained.
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4. Of)'.Rec::eryatipn JIFeF jn -Tongue and Rm::eblld Ba:::jns.·;: . ' .. ~ .

a. The 'J),be shall provide the State with not less than IBO·days advance written notice of
any off·Reservation use, transfer, or change of use of the Tribal Water Right: . .

i. Within the Tongue River basin, or : .
ii. Utilizing Tongue River water.off·Reservation in·the Rosebud Creek ·basin.
b. The notice shall include sufficient documentation to demonstrate,that:
i.' The proposed use of water is a beneficial. use as.defined by Montana law in-effet:t at that

time; . . "''':'' . ':' .; :'" .
ii. The proposed means of diversion, and the construction..and operation of the '-diversion

works are adequate; _, . . .. '.' . :' .'., . ". " ., ',' .
. iii. The proposed use, transfer, or change· of 'Ise·will not adversely affect, exceptwith the

consent of the owner of such right:
A. Any water right arising under the laws of the Un,ited-States, or' .... ' .
B. Any right to the use ofwater established pursuant to the laws of the State; except that, if

the portion' of the Tribal Water Right that is the .subject ofthe propos!ld off·Reservation use,
transfer or change of use is -the storage and exchange right set forth iniArticle ll.A.2.b. of this
Compact, the Tribe need only demonstrate that Miles' City Decree rights will not be adversely
affected by such use, transfer, or change oruse.. ". : .;

iv. The proposed use, transfer, or change ofuse does not cause any unreasonable significant
adverse environmental. impact; and '.' . "

v. Proposed uses, transfers, or changes in use·in excess of 4,000 acre-feet per year and 5.5
cubicfeet per second of water .will·not: . .' , : . .

A. Substantially impair the quality of water for 'existing uses in the source of water from
which the diversion is made; ,'. ,. ". . .

B. Be made where low 'quality water which can economically be used is legally and
physically aVailable to the Tribe for the proposed use; .

C. Create or substantially contribute to saline seep; or .
D. SUbstantially injure fish or wildlife populations in the·source of water from which the

diversion is made. . ....: .. .' . ' . . . .
c. A proposed use, transfer or change of use of the Tribal Water Right pursuant to Section

B.4. of this Article may be challenged: . .
i. Within 30 days after the expiration of the notice period provided in Section B.4.a. of this

Article;
ii. In a court of competent jurisdiction; and .
iii By the State Or by a person whose rights are adversely affected by the proposed use,

transfer, or change of use. . '" . .
In any SUch case, the Tribe shall have the burd.en of provin,g by a preponderance of the

.evidence that it has satisfied th!l requirements of Section BA.p. of this Article. A Tribal notice
~hat conforms to the requirements ofSection BA.b. ofthis.Article shall be prima facie evidence of
Its contenta. . .

5. Off.Be"ervatioD lJ"es QutFide TQniPle and Ro:::ebud BasiDs.· . .
Except as provided in Section BA. of this Article, n'o person may initiate an off·Reservation

use, transfer, or change ofuse of the Tribal Water Right without first-applying for and receiving
authorization for the use, transfer, or change ofuse pursuarit toMonl.!uia law in effect at the time
of the application.

C. State Admjnjc:tTatjon.
1. The State shall administer all rights to the use of surface water and groundwater within

the Reservation which are not a part of the Tribal Water Right. The State shall have the final
and exclusive jurisdiction to resolve all disputes between users of rights established under state
law. . .

2.. Within O/1e year after ratification of this Compact, tl)e State shall notify the Tribe of all
existing uses of surface and groundwater for which a permit has been issued by the St8.te in the
Tongue River or Rosebud Creek basins. The notice shall state: .
. a. The Person authorized to make the diversion; '. :.

b. The amount of water authorized to be diverted annually;
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c. The amount of water authorized for annual consumption;
d. The point of diversion;
e. The period of use;
f. The place of use;
g. The uses for which the water may be' diverted; and
h. The priority date of the use.
3. The State shall notify the Tribe within sixty days after the end ofeach quarter year ofall

new uses of surface and groundwater for which a permit has been issued by the State in the
Tongue River or Rosebud Creek basins during the preceding quarter year and of all new uses of
water actually commenced pursuant to the laws of the State during that quarter year on each of
these sources. The notice shall be in the same format as that prescribed in Section C.2. of this
Article. '

D. Operation of Tongue Rjver Reservoir,
1. To provide for Tongue River Reservoir operation procedures that are consistent with the

purposes of this Compact, If reservoir operation plan shall be developed by a five-member
advisory committee:The committee shall have representatives from the State ofMontana, the
Tongue River Water UsersAssociation, the Northern Cheyenne Tribe, the United States, and a
fifth member to be selected by the other four. The advisory committee shall annually agree upon
a reservoir operation schedule setting forth proposed uses ofstorage and direct flow for the year.
The Department of Natural Resources and Conservation or ita successor shall thereupon be
responsible, consistent with the terms of this' Compact and other applicable law, for the daily
operation of the Reservoir and for implementation of the reservoir operation plan.

2. The reservoir operation plan shall provide for the operation of the "project for fish and
wildlife purposes depending on the availability ofwater on an annual basis. This provision shall
not create an operationarpreference for fish and wildlife purposes relative to 'other project
purposes., ''-' '__ ,

3. The Secretary of the Interior shall pay annually to the State an 'amount to cover the
proportionate share of the annual operation, maintenance and replacement (OM&R) costa for
the Tongue River Dam allocable to the Tribe's stored water in the Reservoir. '

Article IV

Northern Cheyenne-Montana Compact Board

A Establishment of Board.
There is hereby established,the Northern Cheyenne-Montana Compact Board. The Board

shall consist oftbree members: one membet'appointed by'ihe'Governor of the State ofMontana;
one member appointed by the Northern Gheyenne Tribal Council; and one member selected by
the other two members. All'members shall be appointed within six months of the ratification
date of this Compact imd 'wiillin thiIty'days 'of the date any vacancy occurs. Each member shall
serve a'five:year termilnd shall be eligible for reappointinent. The initial term of each member
shall be staggered with one m~mber serving a five-yo;ar term, one a four-year term, and one a
three-year term. The initial ..term ofeach:'member shall' be chosen by lot. EXpenses of the
members appomted ~y'.tbe -Sta,ie and th,e Tribe shall be borne by the entity appointing t~e

member. The expens'es ofthe third member and all other expenses shall be borne equally by the
Tribe 'and the state: s\ibJe~ to the ilvailiibili'ty bf funds. :

B. Membershjp. '
Should the two appointed members fail to agree on the selection'of a third member within

sixty days oftheratificatio'n'ilat.e.orthis Compact or within thirty days after any vacancy occurs,
thefollowmg procediire$haIi li~utilized: " ' ' " -- "

1. Witbin five' d~ys each 'member shall nominate three persons to 'serve as a member of the

Boa;d,; Witlllh'MteendaYs iliere;UWr each meinber shall reject two of the persons nominated by
the other member;.''' " ' .. ' ','" ',"" ", ' , , ' ' ,

3. The chiefjudge ofthe United Suii.e'spismct Court {or the District ofMontana shall select
the third member of the Board (rom the reinitining two nominees. If the chiefjudge declines for

!" :~., . .... : ."

27



any reason to select the third member, the chief justice of the Montana Supreme Court shall
make the selection from the remaining two nominees.

C. QUQnlm and VQte Required.
TwQ members of the Board shall constitute a quorum if reasonable notice has been provided

in advance to the absent member. All Board decisions shall be by a majority ofthe Board, shall be
in writing and, together with any dissenting Qpinions, shall be served on all parties in the
proceeding before the Board, and on the parties to this Compact.

D. Jurifdjction of the Board.
The NQrthern Cheyenne-Montana Compact Board shall have jurisdiction to resolve

cQntrQversies Qver the right to the use Qfwater between users of the Tribal Water Right on the
Qne hand and users ofstate water rights on the other hand. Such contrQversies shall include, but
shall not be limited to, disputes as to the meaning of this Compact, and disputes concerning the
QperatiQn Qfthe Tongue River Reservoir as it affects the Tribal Water Right.

E. Powers and Duties.
The Board shslJ hQld hearings upon notice in proceedings before it and shall have the power

to administer Qaths, take evidence and issue subpoenas to compel attendance of witnesses or
production Qf documents or Qther evidence. The Tribe, the State, and the United States shall
enfQrce the Board's subpoenas in the same manner as prescribed by the laws of the Tribe, the
State, or the United States for enforcing a subpoena issued by its courts in a civil action. The
parties to the contrQversy may present evidence and cross examine any witnesses. The Board
shall determine the cQntroversy based on the evidence, and grant any appropriate relief, except
money damages. All decisions of the Board shall be by majQrity and in writing. The Board shall
adQpt necessary rules and regulations to carry out its responsibilities within six mQnths after its
fIrst meeting. All records of the Board shslJ be Qpen to public inspectiQn except fQr privileged
infQrmation.

F. Reyjew 8Dd Enforcement of Board Decjsions;
1. Decisions by the Board shslJ be effective immediately, unless stayed for a period oftime

prescribed by the BQard. Any party befQre the Board may appeal any fInal decisiQn by the Board
to a court ofcQmpetent jurisdictiQn within thirty days ofsuch decision. The nQtice of appeal shall
be filed with the Board and served personally Qr by registered mail upon the Tribe, the State, the
United States and slJ parties to the proceeding before the Board, and all such persQns shall
thereafter have the right to participate in the appeal.

2. In any appeal, the Board's decision shslJ be presumed to be valid, and may be vacated by
the court only on one Qf the following grounds:

a. The decision is nQt supported by substantial evidence;
b. The decision was procured by cQrruption, fraud or undue means;
c. There was evident partiality or corruptiQn by the Board or by any member;
d. The Board was guilty Qf miscQnduct in refusing to hear the dispute, or in refusing to hear

evidence pertinent and material to the controversy, or any other clear misbehavior by which the
rights of any party have been substantially prejudiced;

e. The Board exceeded its authority under the terms of this Compact; or
f. The decision is contrary to law.
3. Unless an appeal is timely filed as provided in paragraph F.1. QfthisArticle, any decision

Qf the Board shslJ be confirmed or enforced by any court Qf competent jurisdictiQn Qn petition of
the Board, the Tribe, the State, the United States, or any party before the Board in the
proceeding in which the decision was made. .

4. A court of competent jurisdiction in which a timely appeal is med pursuant to paragraph
F.1. of this Article, Qr in which a petition to confirm or enforce is filed pursuant to paragraph F.3.
of this Article, may Qrder such temporary Qr permanent relief as it considers just. and proper.

5. Any appeal may be taken frQm any decisiQn Qfthe CQurt in which a timely appeal is filed
pursuant to paragraph F.1. Qf this Article, Qr in which a petition to confirm or enforce is filed
pursuant to paragraph F.3. Qf this Article, in the manner and to the same extent as from orders
or judgments Qf the court in a civil action.

6. In any appeal Qr petition to cQnfirm Qr enforce the BQard's decision, the Board shall file
with the court the record of the proceedings before the Board.
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G. WajYer of Imwuvjty.
The Tribe, the United States and the State hereby waive their respective immunities from

suit, including any defense the State shall have under the Eleventh Amendment of the
Constitution of the United States, in order to permit the resolution of disputes under this
Compact by the Northern Cheyenne·Montana Compact ·Board, and the appeal or judicial
enforcement of Board decisions as provided herein, except that such waivers of sovereign
immunity by the Tribe, the United States, or the.State shall not extend to any action for money
damages including costs and attorneys' fees.

Article V

Finality and Effectiveness of Compact

A. Ratificatjon and'EfIectivene:::::=: of CompAct.
1. Upon ratification by the Northern Cheyenne Tribal CoimciJ and the Legislature of the

State of Montana, the terms of this Compact may not be altered, voided, or modified in any
respect without the consent of the parties; provided, that except as set forth in SectionA.2. oftbis
Article, this Compact shall not become effective until ratification by the United States Congress
and the completion date occurs, notwithstanding the provisions of Section 85·2·702(2), MCA IT
the completion date does not occur on or before December 31,1997, or any later date agreed to in
writing by the parties, this Compact, including all provisions that become effective on the
ratification date, shall become null and void without further action by any party.
Notwithstanding the provisions of Section 85·2·702(3), MCA, this Compact shall not be included
in any preliminary decree or final decree in any State water court proceeding unless and until
this Compact becomes effective as set forth in this Article.

2. As between the State and the Tribe, all of the provisions of this Compact shall become
effective upon the ratification date except insofar as they:

a. Quantify or provide for the administration of the Tongue River Tribal Water Right;
b. Provide for the management or operation of the Tongue River Reservoir; or
c. Require Congressional authorization.
All of the provisions that do not become effective upon the ratification date shall become

effective on the completion date, unless Congress provides otherwise.
B. IncorporatioD Into Decrees and DifPo::ition of Federal Suits.
Within sixty days after the compJetion date, ·the parties shall petition for incorporation oftbis

Compact into a decree in any appropriate State court proceeding commenced in accordance with
43 U.S.C. 666. Upon the issuance of a fmal decree by the State water court, or its successor, and
the completion of any direct appeals therefrom, or upon the expiration of the time for filing any
such appeal, the United States, the Tribe, and the State shall within thirty days execute and file
joint motions pursuant to Rule 41(a), Fed. R. Civ. P., to dismiss the Tribe's claims, and any claims
made by the United States as trustee for the Tribe, in Northern Cheyenne Tribe ofthe Northern
Cheyenne Re-ervation y Adsit et al , No. 75·6·BLG (D. Mont.); United States y Bie Horn Low
Line CanaJ Company et al ,No. 75·34·BLG (D. Mont.); and United States v Toneue River Water
User- A"sociation et aJ , No. 75·20·BLG (D. Mont.), (hereinafter collectively referred to as "the
federal suits"), with prejudice. This Compact shall be filed as a consent decree in the federal suits
only if, prior to the dismissal of the federal suits as provided in this Article, it is finally
determined in a judgment binding upon the State of Montana that the State courts lack
jurisdiction over, or that the State court proceedings are inadequate to adjudicate, some or all of
the water rights asserted in the fede;ral suits.

Article VI

General Provisions

A. Nothing in this Compact shall be so construed or interpreted:
1. To establish the nature, extent, or manner ofadministration ofwater rights ofany Indian

reservation or other federal reservation other than the Northern Cheyenne Reservation;
2. To preclude the acquisition or exercise of a right to the use of water by the Tribe or any

individual Indian outside the Reservation by purchase of such right or by acquisition ofland, or
by application to the State;
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3. To preclude the acquisition or exercise ofan appropriative right to the use ofwater under
slate law by the Tribe or any individual Indian.within the Reservation:

a. By purchase of such right or by purchase ofland; provided, that water rights acquired by
such purchase after the ratification date of this Compact shall be in addition to and shall become
part of the Tribal Water Right and shall be governed by this Compact; or .

b. By application to the -Stilte. Except for applications for non-alluvial groundwater
pursuant to Article IIAA.b., and applications for storage appropriations authorized by
paragraph A.8. of this Article, ahY'such application shall not be granted by the State until the
Tribal Water Right in the basin where the diversion that is the subject of the application is
located has been fully utilized; . .

4. To determine the relative'rights jnter sese ofpersons using water under the authority of
the Slate or theTribe;' .

5. To limit in any way the rights of the parties or any other person to litigate any issues or
questions not resolved by this Compact;

6. To authorize the taking of a water right which is vested under state or federal law;
7. To create or deny substantive rights through headings orcaptions used in this Compact;
8. To preclude or to discourage the Tribe from establishing the right to, or contracting for,

water from any further enlargements of the Tongue River Dam, or from any future storage
facilities that may be built within the Tongue River or Rosebud Creek basins, or in any other
water basins;

9. To address or prejudge whether, in any interstate apportionment, the Tribe's water right
shall be counted as part of the waters apportioned to the State; or

10. To alter or amend any provisions of the Yellowstone River Compact, Act of October 30,
1951, ch. 629, 65 Slat. 663 (1951).

11. To prohibit the Tribe or the United Slates from challenging any claims to water in any
general adjudication oflhe Tongue River or Rosebud Creek basins.
. B. The parties expressly reserve all rights not granted, recognized or relinquished in this
Compact. .

C. The Secretary of the Interior shall comply with all aspects of the National
Environmental Policy Act, 42 U.S.C. 43.31-4335, and the Endangered Species Act, 16 U.S.C.
1531, et seq., and other applicable environmental acts and regulations in implementing this
Compact.

Article VII

Tribal Relinquishment of Other Water Claims

A. With the exception of the Tribe's claim to non-alluvial groundwater in paragraph B. of
this Article and any rights to water which may exist with respect to land held by the Tribe or a
Tribal member outside the present Reservation, the Tribe and the United States as trustee for
the Tribe hereby relinquish forever any and all claims, in existence on the ratification date ofthis
Compact, to water within the State ofMontana. The relinquishment includes, but is not limited
to, any claim for water derived from aboriginal use ofland or water, any Indian treaties, any Act
of Congress, and any executive act of the United States.

B. The parties intend that the water right as confirmed to the Tribe in Article II is in full
satisfaction of its federal reserved water right based on Wjnters y United Rtates, 207 U.S. 564
(1908). Notwithstanding the provisions ofparagraph A. ofthis Article, the Tribe retains the right
to assert a claim that it has a right, not based on the federal reserved water rights doctrine, to the
use of any non.alluvial groundwater underlying the Reservation. In any such action, the Tribe
shall be estopped to assert that its right to non-alluvial groundwater is a federal reserved water
right, that the Tribal Water Right confirmed inArticle II is inadequate to satisfy the.purposesfor
which the Reservation was created, or from collaterally attacking this Compact in any manner.
Any right to non-alluvial groundwater established by the Tribe under this paragraph is not
subject to this Compact. Nothing in this Compact shall be construed to waive any defenses ofthe
State or any water user to a Tribal claim for non-alluvial groundwater.
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Article VIII

Binding Effect

Upon the effectiveness of any provision of this Compact, its terms will be binding:
A. Upon the Stste and any person or entity of any nature whatsoever using, claiming or in

any manner asserting any right under the authority of the State to the use ofwater in the State
ofMontana; provided, that for purposes of consent, ratification, or authorization, the validity of
consent, ratification, or authorization is to be determined by Montana law;

B. Upon the Tribe and any person or entity of any nature whatsoever using, claiming or in
any manner asserting any right to the use of the Tribe's water right, or any right arising under
any doctrine ofreserved or aboriginal water rights for the Tribe, or any right arising under tribal
law; provided, that for purposes ofconsent, ratification, or authorization, the validity ofconsent,
ratification or authorization is to be determined by tribal law; and

C. Upon the United States and any person or entity of any nature whatsoever using,
claiming or in any manner asserting any right under the authority of the United States to the
use of water in the State of Montana; provided, that for purposes of consent, ratification, or
authorization, the validity ofconsent, ratification or authorization is to be determined by federal
law, and further provided that nothing contained in this Compact affects any claim ofany Indian .
tnbe, or ofpersons claiming water through that tribe, or the right ofany Indian tribe, or persons
claiming water through that tribe, to pursue a claim to any water from any source based on any
theory of right or entitlement.

Article IX

Contributions to Settlement

A. The United States agrees to prO'ride $31,500,000 to repair the Tongue River Dam and
spillway and to raise the Tongue River Dam spillway crest to secure the Tribe's existing contract
water under Article II.A.2.e. and to provide additional storage capacity to secure the Tribe's
storage and exchange water right under Article II.A.2.b.

B. The State agrees to provide $16,500,000 to repair the Tongue River Dam and spillway
with the understanding that the State's portion will be paid through a combination of cash and
federal loans, in proportions to be agreed upon by the parties.

C. The Provisions of this Article are subject to the separate Letter of Agreement dated
April 17, 1991, between the State and the United States explaining in detail the allocation ofthe
costs of the project. The State and the United States will enter into a further agreement
providing for the expenditure of the contributions and loans of the United States hereunder.

D. The United States agrees to provide $10,000,000 for a Tribal Development Fund payable
in equal amounts of $2,000,000 each fiscal year for five years. These funds shall not be
distributed on a per capita basis to members of the Tribe and shall only be used for land and
natural reSOurces administration, planning and development within the Northern Cheyenne
Reservation or for land acquisition by the Tribe within the Northern Cheyenne Reservation.

E. Federal financial contributions to paragraph A of this Article will be budgeted for,
subject to the availability of funds, by October 1 of the year following the ratification of this
Compact by Congress and the authorization by Congress of the Tongue River Dam project.
Federal financial contributions to paragraph Dof this Article will be budgeted for, subject to the
availability offunds, by October 1of the second year following the ratification oflhis Compact by
Congress and the authorization by Congress of the Tongue River Dam project.

F. The Tribe and the United States agree to pursue through the normal Bureau of Indian
(Ufairs and Department of the Interior budget process such additional sums as are necessary to
Implement the terms of this Compact, to develop a Tribal water code, and to provide increased
agricultural development on the Reservation. The State agrees to support the efforts of the Tribe
and the United States in this regard.
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. Article X .

..',;.' Legislation

The Parties· agree to seek enactment of any legislation necessBIY"to effectuate the provisions
.and purposes ohhis Compac~, and to defend the provisions ,!nd. pun>9sesof this G!'.rnpllctfrom
?ll challenges 'and attacks; provided, that.i1ci provision of the Compact shall be.mbdifi~d·as.to
substance eXcept as may'be prciVided-)iereiri. ' " . " .... .'.: .'- ;'.'.- .:.- ':,""..< i ,--

, . IN WlTNESS WHEREOF 'the ,representatives. of tJie. State. (jf Monf.l'.l)a,· th.e.'~or¢ern
C)JeyenneTribe,and the United Stal.lls·have,signed this Compact on the 11tJidayofJiiile;'l99L

•• r" .' .• .' '. . .'.. ;.' Eo •

. FORTHE STATE OF MONTANA ",." ',';;.

MONTANA RESERVED WATER RIGHTS COMPACT COmllSSION .' i.' .f: . . .:
"." .:

J~;;k·E'.·G~it:Chili~·~·~..·
Chri~·D:·:r:.;;;;t;;~·v;~~Cj.,airman,
c;;;i·lip~~..·....·..· ..
E~~;;it·E'Eiii~tt ..·..· ..

......

........................: ~ .
Gene J. Etchart

Dennis Iverson
. .

Senator Joseph P. Mazurek
. .

,."; . Gary L.,Spaeth

FOR THE NORTHERN CHEYENNE TRIBE
.". '.

. ... ..

FOR THE UNITED STATES ATTORNEY
GENERAL

'FOR'TH'E'SECRETARYOF
THE INTERIOR

~:'..·jji~;:;; ..·E·.:::s~;;...i;·Cb:812, L. 1991..
I " .

;" ~5·20,302. Consent to federal act and modifll'Btion' of compact..(l) PUrsuant to
:Article V. section A. I., of the Northern Cheyenne.Montana·.Cornpact, sec~cin 8.5.20·$01, MeA,
the Legislature hereby gives its consent to, r!,tifies, 'ilnd adopts the Northern Cheyenn,~Indian
R:eserved Water Rights Settlement Act of 1992 .(Public Law 102·374, 106 S~t: lI8S). This
conse!lt includes: ' "'. . '. . ..' . : '

, (a) any' arnendment ,to the act that Clarifies th'at environmental compliance costs for the
T~ngueRiver Dam Prqject are i.h~ responsibility of t,he federal govenirneni; or
, (b) any amendment to section 4(c) ofthe act:.that prpVides that, ex~eptfortheauthorizations
contained in subsections 7(b)(1)(A), 7{b)(1)(B), 'lmd 7(e), the 'authorization 'of appropriations in
the act are not effective until such time as theMontariil water court enters and approves a decree
as provided in subsection 4(d) of the act. .

(2) The provisions of the compact that·are' inconsistent with the federal act or with the
amendments specified in subsections (1)(a) and (l)(b) of this section shall be deemed to be
.~odified to the extent necessary to conform therewi~.

History:. En. Sec. 1, Ch. 7, Sp. L. Nov~mber 1998. .
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Part 6
Chippewa Cree Tribe-Montana Compact

. 85-20-601. Chippewa Cree Tribe-Montana compact ratified. The compact entered
mto by the State of Montana and the Chippewa Cree Tribe of the Rocky Boy's Indian
Reservstion and med with the Secretary ofState ofthe State ofMontana under the provisions of
85-2·702 on Apri115, 1997, is ratified. The compact is as follows:

WATER RIGHTS COMPACT

STATE OF MONTANA

CHIPPEWA CREE TRIBE OF THE ROCKY BOY'S RESERVATION

UNITED STATES OF AMERICA

This Compact is entered into by and among the State ofMontana, the Chippewa Cree Tribe of
the Rocky Boy's Reservation, and the United States ofAmerica for the purpose of settling any
and all existing water rights claims of the Chippewa Cree Tribe in the State of Montana.

ARTICLE I - RECITALS

WHEREAS, in 1979, the United States, on behalf of the Chippewa Cree Tribe of the RockY
Boy'~ Reservation, brought suitin the United States District Court for the District ofMontana to
obtsm a final determination ofthe Tribe's water rights c1aims,.see United States V Aageson, No.
CIV-79·21-GF (filed April 5, 1979); and

WHEREAS, Congress consented to state court jurisdiction over the quantification of c1aima
to water rights held by the United States ofAmerica in trust for the Tribe;.see, "the McCarran
Amendment", 43 U.S.C. 666 (1952); Colorado River Water Conferyation Djst V United States,
424 U.S. 800 (1976); Arizona V San Carlos Apache Tribe, 463 U.S. 545 (1983); and

WHEREAS, the State of Montana initiated a general stream adjudication pursuant to the
provisions of Chapter 697, Laws of Montana 1979, which includes Chippewa Cree tribal water
rights; and

WHEREAS, the United States has flIed claims on behalf of the Chippewa Cree Tribe in the
general stream adjudication initiated by the State of Montana; and

:. WHEREAS, the Montana Reserved Water Righta Compact Commission, under 85·2-702(1),
MCA, is authorized to negotiate· settlement of water rights claims· filed by Indian tribes or on
their behalf by the United States claiming reserved waters within the State of Montana; and

WH EREAS, the federal district court litigation was stayed in 1983 pending the· outcome of
Montana State court water adjudi'cation proceedings, .see,.721 F,2d·1l89; and . .
,... WHEREAS, the adjudication of Chippewa:·Cree tribal water rights in. the 'state court
proceedings has been suspended while negotiations are proceeding to conclude a· compact
resolving all water rights claims ofthe Chippewa'CreeTribe within the State ofMontaiia; and

WH EREAS, the Chippewa Cree Business Committee, or its duly designated representa.tives,
have authority to negotiate· this Compact· pursuant to 1(a), of Article VI of the Tribal
Constitution; and . .'" .
.: WHEREAS, the United States Attorney General, or a duly designated official of the' United
States Department of Justice, has authority'to execute· this Compact on behalf of the' United
States pursuant to the authority to settle litigation contained in 28 U.S.C.. Sections 516-17
(1993); and .

WHEREAS, the Secretary of the Interior, or a duly designated official·ofthe United States
Department of the Interior, has authority to execute this Compact on behalfofthe United States
Department of-the Interior pursuant toA3 U.S.C. Section 1457 (1986), inter alia; and
". WHEREAS, the Chippewa Cree Tribe, the State of Montana, and the United States agree
that the Tribal Water Right described in this Compact shall be in satisfaction ofthe Tribe's water
rights claims within the State of Montana; and

. WHEREAS it is in the best interest of all parties that the water rights claims of the
Chippewa Cre~ Tribe be settled through agreement between and among the Tribe, the State of
Montana, and the United States;

NOW TH EREFORE, the parties agree to enter into this Compact for the purpose ofsettling
the water rights claims of the Chippewa Cree Tribe within the State of MOntana.
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ARTICLE II - DEFINITIONS
The following definitions shall apply for purposes of this Compact:
1. "Acre-foot" or "AF' means the amount of water necessary to cover one acre to a depth of

one foot and is equivalent to 43560 cubic feet. " "
2. "Adverse effect" means an interference with the reasonable exercise of a water right.
3. "Acre feet per year" or "AFY" means the quantity ofwater to which the Tribe has a right

each year measured in acre feet over a period of a year.
4. "Ancestral Missouri River Channel Aquifer" means that material deposited by the

Missouri River prior to Pleistocene glaciation, and glacial deposits underlying post-glacial
alluvial deposits in the River valley that are sufficiently permeable to conduct groundwater and
to yield water to wells. This aquifer is located in the valley of Big Sandy"Creek at a depth of 150
feet or more beneath the surface of the ground as shown in Appendix 11 and described in USGS
Water Supply Paper 1460-B, Swenson, Frank, "Geology and Ground-Water Resources of the
Lower Marias Irrigation Project Montana,". (1957).

5. "Beaver Creek Drainage" means Beaver Creek and its tributaries from its headwaters to
the confluence with the Milk River, as shown in Appendices 5 and 6.

6. ''Big Sandy Creek Basin" means the mainstem of Big Sandy Creek and its tributaries
(exclusive ofSage Creek and Lonesome Lake) in Water Court Basin 40H from the headwaters io
the confluence with the Milk River, as shown in Appendices 5 and 6.
" 7. ''Board" means the Chippewa Cree - Montana Compact Board established by Section D.

of Article IV of this Compact.
8. "Bonneau Reservoir" means the water impoundment as shown in Appendix 6, including

t~e e";isting storage capacity and the proposed expanded storage capacity, and for which a water
nght IS described in Article ill of this Compact.

9. ''Box Elder Creek Drainage" means the sub-basin of Big Sandy Creek Basin containing
the reach of Box Elder Creek from its headwaters to its confluence with Big Sandy Creek, as
shown in Appendix 6.

10. "Brown's Reservoir" means the proposed water impoundment as shown in Appendix 6,
inc~uding the existing storage capacity and the proposed expanded storage capacity, and for
which a water right is described in Article ill of this Compact.

11. ''Bypass'' means the designated streamflow around or through a diversion.
12. "Camp Creek Drainage" means the sub-basin of Big Sandy Creek Basin containing the

reach of Camp Creek from its headwaters to its confluence with Duck Creek, as shown in
Appendix 6.

13. "Change in use" means a change in the point of diversion, the place ofuse, the purpose of
use, or the place or means of storage.

14. "Consumptive use" means use ofwater other than a "non-consumptive use" as defined in
this Article.

15. "Continuously store" or "continuous storage" means the right to fill and then continually
refi~ the active storage capacity ofan impoundment from the natural flow of the source on which
the Impoundment is located.

16. "DNRC" means the Montana Department of Natural Resources and Conservation, or
any successor agency.

17. "Drainage Stipulation" means an agreement entered into between and among the Tribe,
the United States acting in its capacity as trustee for the Tribe, and one or more signatory
non-tribal water users for entry as a stipulation in Montana Water Court. Drainage stipulations
are set forth in Appendix 2.

18. "Drainage of Origin" means the drainage in which the water initially arises_ See
Appendix 6 showing drainage area boundaries.

19. ''Duck Creek Drainage" means the sub-basin of Big Sandy Creek Basin containing the
reach of Duck Creek from its headwaters to its confluence with Big Sandy Creek, as shown in
Appendix 6.

20. "East Fork Reservoir" means the proposed water impoundment as shown in Appendix 6,
in~uding the existing storage capacity and the proposed expanded storage capacity, and for
whIch a water right is described in Article ill of this Compact.

21. "Evaporative Loss" means reduction in the quantity of water due to the process of
evaporation and shall be three (3) acre feet per surface acre rounded offas set forth in Article ill.

22. "Fish and Wildlife Enhancement" means the use ofwater to improve existing habitat for
fish ~nd wildlife use, protection, conservation or management through physical or operational
modifications of impoundments, within the areas designated in Appendix 4.

23. "Gorman Creek Drainage" means the sub-basin ofBig Sandy Creek Basin conta~gt!;>e
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reach ofGorman Creek from its headwaters to its confluence with Big Sandy Creek, as shown in
Appendix 6.

24. "Gravel Coulee Drainage" means the sub·basin of Big Sandy Creek Basin containing the
reach ofGravel Coulee from its headwaters to its confluence with Big Sandy Creek, as shown in
Appendix 6.

25. "Groundwater" means any water that is beneath the ground surface.
26. "HYdrologically Connected" means the interconnection of groundwater and surface

water such that they constitute one water supply and use ofeither results in an impact to both.
27. "Lake Elwell" means the water impounded on the Marias River by Tiber Dam.
28. "Lonesome Lake Coulee" means the mainstem of Lonesome Lake Coulee and its

tributaries in Water Court Basin 40H from its headwaters to its confluence with Big Sandy
Creek, as shown in Appendices 5 & 6.

29. "Lower Big Sandy Creek Drainage" means the sub-basin of Big Sandy Creek Basin
containing the reach ofBig Sandy Creek below its confluence with Box Elder Creek as shown in
Appendix 6.

30. "Minimum Pool" means the quantity of water in an impoundment, as measured in
acre·feet, Or by the water surface elevation in feet above sea level, that is not available for release
for designated water uses.

31. "MR&I Water" means water for use for municipal, rural, industrial, domestic, and
incidental drought relief purposes on the Reservation.

.32." "MunicipallDoniestic;Uses~meails wilter for.domestic;·public, calnmercial and industrial
uses..: .... .1i-·i1ll"J,\· :.' .;".. -.:-::'.". ". 'J :;/ ....••.. : -. .

33. "Net Depletion" meiuis;.the· difference between the quantity of water -di"erted from a
source and the quantity ofwater returned to the same source at or·nellJ' the point ofdiversiolL .

·34. "New reserved water.nghts"means any reserved'water rights created.with acquisition of
land by the Tribe or the United States to be held in trust by the United·States forthe'llibe, after
_the date ofratification:onhis·Coinpact·by the Stale and the Tribe;'whichever is Jater;·

35. "Non-consumptive use~. means ·S·· use 'of watez:' that- does not' cause' a reduction.in ·the
source ofsupply and in which substantially all ofthe water returns·withoutdelay to the source of
~uppl!;causing little or no disruption in >;tream or groundwater .conditions; .
. 36. "Non.Irr.igation Water::Uses" means ·the use of water· for. purposes other than the

p~od,:,ctionofagricultural commodities, such·as;but n'ot limited· to domestic, livestock, fish and
wildlife, and recreational uses;iiiCludin'g development of golf·courses;.· .
.'. 37. ''Parties" means .the Tribe;·the-8tate of Montana,.antithe·United States.

38. "Person" means an individual or any other entity, public·or private, including the State,
the Tribe and the govemmeT)t of the. U.nited States and all office!'S, agents, and departments
thereof.' .

39. "Ratification date" means the date on which the Compact is finally approved by the
·13usiness Committee of the Chippewa Cree Tribe, by' the Montana Legislature, and by the
Congress of the United States, whichever date is latest. .

. ' 40. "Recognized under state laW" when referring to a water right means a water right arising
?'nder state law, but does not include water rights arising under federal law. . ".
~,.. '41. ''Release" means (verb) to discharge water from storage, or (noun) the discharge ofwater
from storage. . . . . .
.... 42. ''Reservation" means the Rocky Boy's Reservation and includes all 'lands and interests in
'lands which are held in trust by the United States for the Chippewa Cree Tribe, including future
additions to the Reservation..

. ~3, "Sage Creek" means the main stem of Sage Creek and its tributaries·in Water Court
}3asln 40G from the headwaters to the confluence with Big Sandy-Creek, as shown inAppendices
5~a .

44. "Secretary" means the Secretary of the United States Department of the Interior, or his
or her duly authorized representative. .. ' .
".; ~5. "Shallow Alluvium Aquifer" means the material deposited ·by flowing water generally

:dunng, or after Pleistocene glaciation that is sufficiently permeable to conduct groundwater and
~"yield Water to wells and springs.
~ ; 46. "State" means the state 'of Montana and all officers, agents, departments, and political
'subdivisions thereof'" .
''I, 47. "Stockwatering" means the storage and use ofwater for the purpose ofproviding water to
BOinesticated animals and wildlife. . .

48. "Stoneman Farms" means the tribal agricultural projects shown in Appendix 6:
,,,.; 49. "Stoneman Reservoir" means the water impoundment, as shown in Appendix 6,
1nc~uding the existing storage capacity and the proposed expanded storage capacity, and for
which a water right is described in Article ill of this Compact.
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1 , ·5~. "Subordinate" means to rank the priority in which a water right is fulfilled behind other
specified water rights without regard to relative priority dates.
''l''. ··5~. "Supplemental Irrigation Water" means water used for irrigation, as a secondary supply,
once It becomes apparent that the primary supply will be unable to meet the full annual demand.
.:":: .52. "Surface Acres" means the horizontal area in acres associated with the water surface in
:lin impoundment when filled to the maximum capacity. . .
1<-' •.&3. ''Transfer" means (verb) to authorize a person to use all or any part of the Tribal Water
.~lg~t through a service contract, lease, or other similar agreement of limited duration; (noun) a

i.semce contract, lease, or other similar agreement ofliniited duration authorizing the use ofall
{or al}Y part of the Tribal Water Right.
;;m~. 54. 'Tribal Water Resources Department" or "TWRD" means the Chippewa Cree Tribal
.: 'v.'ater Resources Department, or any successor agency. . ... _ ... _ .

55. 'Tribal Water Right"means the right of the Chippewa Cree Tribe of the Rocky Boy's
Reservation to divert, use, or store water as described by Article III of this Compact.

56. 'Tribe" means the Chippewa Cree Tribe of the Rocky Boy's Reservation and all officers,
agents and departments· thereof. .

57. "United States" means the federal government and all officers, agencies, departments,
and political subdivisions thereof.

58: :'Upper Big Sandy Creek Drainage" means the sub-basin of Big Sandy Creek Basin
contaInmg the reach of Big Sandy Creek from its headwaters to its confluence with Box Elder
Creek, as shown in Appendix 6.

59. "Volcanic Bedrock Aquifer" means those Tertiary igneous rock units that are sufficiently
pe;meable to conduct groundwater and to yield water to wells and springs as shown in USGS
MIscellaneous Geologic Investigations Map 1·234, "Prelinlinary General Geologic Map of the
Laredo Quadrangle, Bearpaw Mountains, Montana," and Map 1·235, "Preliminary Geologic
Map of the Centennial Mountain Quadrangle, Bearpaw Mountains, Montana,"_and shown as
surface outcrop in Appendix 11. .

ARTICLE III . TRIBAL WATER RIGHT

A Basin 4QH- Big Sandy Creek Ba sin.
1. Grayel Couleea,ower Big Sandy Creek Drainages. 1690 AFY djyersion . lOOO AF

cODtjnuous storae-e.
a. Quantificatjon .·SOlJrce . Yoblme
(1) Stora i:ll. The Tribe shall have the right to continuously store or permit the continuous

storage ofup to a capacity of 1000 AF ofwa·ter in Stoneman Dam and Reservoir from the natural
flow of Gravel Coulee. Subject to the lOOO AF limit on storage capacity, the Tribe shall have the
additional right to divert up to 1480 AFY from the direct flow ofLower Big Sandy Creek and up
to 445 AFY from groundwater for storage in Stoneman Dam.and Reservoir as set forth in Section
A.1.a.(2) of Article III. The quantity impounded by continuous storage shall not decrease the
1480 AFY which the Tribe may divert for the purposes allowed in Section A.1.e. ofArticle m. In
addition to the storage right set forth in this section, the Tribe shall· have the right to store water
for stockwatering and fish and wildlife purposes, as set forth in Sections A.1.e.(3) and (4) of
Article m.

(2) Diversjon. The Tribe shall have the right to divert or use or permit the diversion or use of
1690 AFY of water from the following sources where they occur on the Reservation in any
combination up to the limits on each source and the total limit of 1690 AFY:.

(a) Direct F1ow. The Tribe shall have the right to divert or use or permit the diversion or use
of up to 1690 AFY from the direct flow of Gravel Coulee and Lower Big Sandy Creek and its
tributaries. 1480 AFY of the water from direct flow may be diverted to storage prior to
application to any purposes allowed in Section A.1.e. ofArticle III without reducing the amount
that can be applied to such purposes until such water is re·diverted from storage and applied to
such purposes. .... . . . .
. (b) Storage Of.the 1690AFY, the Tribe shall have the right to divert 1480AFYfrom storage
m Stoneman Reservoir for irrigation and non·irrigation purposes as more specifically provided
in. Sections A.1.e.(I) and (2) ofArticle III; provided that, the right to divert 1480 AFY from Lower
B,g Sanq.y Creek ,to storage is.not reduced by the amount of water diverted for irrigation or
non·irrigation purposes from water derived from storage..·· .

(c) Grol1ndwater. Of the 1690 />$Y, the Tribe shall.have the right to withdraw and use or
permit the withdrawal and use ofup to 445 AFY ofgroundwater in the Gravel Coulee and Lower
Big. Sandy Cr~ek drainages.in compliance with SectionsA.6.a. and b. ofArticle IV. Groundwater
may be diveli'ted to storage prior to application to any purposes allowed in Section A.l.e. ofArticle
III without reducing the amount that. can be applied. to such purposes until such water is
re·diverted .from storage and applied to such plB'pOses.. . .
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· (i).. Ofthe·445 AFY, 100 J\FY.may.be appropriated from the shallow alluvium.a1ong Gravel
Coulee and Lower Big Sandy Creek. ..: . '. . .....

(ii) Ofthe .445.AFY, 345 AFY may· be appropnated from the Ance.stral Missoun River
Channel Aquifer in the Gravel Coulee ·and Lo~er ~ig Sa.ndy. Creek dramages: ~ro,,?dwater
from the Ancestral Missouri River Channel Aquifer IS a pnmary source for non-rrngation uses;,
provided that, the non-irrigation uses do not result in discharge of untreated water to land or
surface water. Groundwater from the Ancestral Missouri River Channel Aquifer is a
supplemental source for irrigation uses.

b. Priority Date_ The water rights to surface flow. groundwater, and storage as set forth in
Section A.1. of Article III. for the Gravel Coulee and Lower Big Sandy drainages shall have a
priority date of September 7. 1916, subject to the subordination agreements set forth in Section
A.8. of Article IV. and the drainage stipulations set forth in Appendix 2.

c. PeriQd Qf Use. The period of use of this water right shall be from January 1 through
December 31 of each year.

d. PQjnt< and means ofdjver<iQn. Subject to the terms and cQnditiQns set fQrth in Article IV,
the Tribe may divert or permit the diversiQn of this water right from any place and by any means
on Lower Big Sandy Creek and Gravel Coulee drainages Qn the ReservatiQn.

e. Putll0ses The Tribe's right to 1690 AFY frQm the Gravel Coulee and Lower Big Sandy
drainages may be used for the fQllQwing purPQses; prQvided that. subject to the limitatiQns set
forth in Article IV. the Tribe may make a change in use Qr transfer Qf the water identified for
irrigation and non-irrigation purposes.

(1) Irrifa tiQn.
(a) Volume. 1380 AFY of water in Gravel Coulee and Lower Big Sandy Creek drainages

may be used for irrigation.
(b) Smm:e. The 1380 AFY for irrigation may come from a combination ofdirect flow, storage

and groundwater in the Gravel Coulee and Lower Big Sandy drainages.
(c) Place Qfuse. The 1380AFY may be used to irrigate 540 acres at Stoneman Farms on the

Reservation.
(2) NQn-Irrigatjon
(a) Volume. 100AFY ofwater in Gravel Coulee and Lower Big Sandy Creek drainages may

be used for non-irrigation purposes.
(b) Source. The 100 AFY for non-irrigation purposes may come from a combination of direct

flow, storage, and groundwater in the Gravel Coulee and Lower Big Sandy drainages.
(c) Pojnt of diversion. The 100 AFY for non-irrigation purposes may be diverted on the

Reservation within the Lower Big Sandy and Gravel Coulee drainages.
(3) Stockwatering - Evaporatjve Loss. Use of the Tribal Water Right for stockwatering in

Gravel Coulee and Lower Big Sandy Creek drainages is a consumptive use. The Tribe may not
make a change in use or transfer of the water right for stockwatering; provided that, the Tribe
may repair or relocate an impoundment for stockwatering within the drainage of origin; and
provided further that, the new point of diversion or place of use does not change to a place from
upstream of to downstream of, or from downstream of to upstream of the location of the point of
diversion of a water right recognized under state law with a priority date before the date the
Compact is ratified by the State and the Tribe, whichever date is later.

(a) Volume_ 160AFY of water in Gravel Coulee and Lower Big Sandy Creek drainages may
be used for stockwatering as a consumptive use measured by evaporative loss; provided that, the
total surface acreage of impoundments shall not exceed 40 surface acres of impoundments on
Lower Big Sandy drainage and 13 surface acres of impoundments on Gravel Coulee drainage.
The Tribe shall have the right to continuously store water in these impoundments.

(b) Source.
i. Of the 160 AFY, 120 AFY for stockwatering may come from the direct flow of Lower Big

Sandy Creek.
ii. Ofthe 160AFY, 40 AFY for stockwatering may come from the direct flow ofGravel Coulee.
iii. Water for stockwatering may not be diverted from a perennial stream for off-stream

storage other than for a lined storage facility with a capacity of less than 0.5 AF.
(c) Place of use. The Tribal Water Right for stockwatering in the Gravel Coulee and Lower

Big Sandy Creek drainages may be used in the drainage of origin, on the Reservation. The
current stockwater impoundments are shown in Appendix 7.

(4) Fj<h and Wjldlife Enhancement - EvapOrative Loss. Use of the Tribal Water Right for
fish and wildlife enhancement in Gravel Coulee and Lower Big Sandy Creek drainages is a
consumptive use. The Tribe may not make a change in use or transfer of the Tribal Water Right

37



for fish and' wildlife 'enhancement; provided that, the Tribe may repair or relocate an
impoundment for fish and wildlife enhancement within the drainage· of origin; and provided
further that, the new point of diversion or place ofuse does not change to a place from upstream
of to downstream of, or from downstream of to upstream ofthe location of the point ofdiversion of
a water right recognized under state law with a priority date before the date the Compact is
ratified by the State and the Tribe, whichever date is later. ;.

(a) Volume. 50 AFY of water may be used· for fish and wildlife enhancement as ~
consumptive use measured by evaporative Joss; provided that, the total surface acreage of
impoundments shall not exceed 16 surface acres of impoundments in the Gravel Coulee and
Lower Big Sandy Creek drainages. The Tribe shall have the right to continuously store water in
these impoundments. . !

(b) Sm.u:te. The 50 AFY for fish and wildlife enhancement may come from the direct flow of
Gravel Coulee and Big Sandy Creek.

(c) Place of use. The Tribal Water Right for fish and wildlife enhancement may be used in
the areas shown in Appendix 4 in the Gravel .Coulee and Big Sandy Creek drainages, in the
respective drainages of origin.

2. Box Elder Creek Drainage - 6940 AFY diyersion . 4800 AF continuous storage.
8. QuantificatioD _ SQurce - volume.
(1) Storage. The Tribe shall have the right to continuously store..or permit the continuous

storage in Bonneau Reservoir, Brown's Reservoir, and in any new impoundments, of up to a
capacity of4800 AFfrom the natural flow ofBox Elder Creek, or any natural flow from the source
on which the impoundment is located. Subject to the 4800 AF limit on storage capacity, the Tribe
shall have the additional right to divert up to 6310 AFY from the direct flow of Box Elder Creek
for storage in Brown's Reservoir and in any new impoundments not located on Box Elder Creek
and to,divert 1950 AFY from groundwater for' storage in any new or existing impoundment
wherever located, as set forth in Section A.2.a.(2) of Article m. The quantity impounded by
continuous storage shall not decrease the 6310 AFY, which the Tribe may divert for the purposea
allowed in SectionA.2.e. ofArticle Ill. In addition to the storage right set forth in this section, the
Tribe shall have the right to·store water for stockwatering and fish and wildlife enhancement
purposes as set forth in Sections A.2.e.(4) and.(5) of Article m. . ,

(2) Diyerejon. TheTribe shall have the right to use or permit the use of 6940 AFY ofwater
from the following sources where they occur on the Reservation in any combination up to·the
limits on each source and the total limit of 6940 AFY:

(a) Direct flow. Of the 6940 AFY, the Tribe shall have the right to divert or use or permit
the diversion or use ofup to 6590 AFY from Box Elder Creek and its tributaries. 6310 AFY ofthe
water from direct flow may be diverted to storage prior to application to any purposes allowed in
Section A.2.e. ofArtiele III without reducing the amount that can be applied to such purposes
until such water is re-diverted from storage and applied to such purposes:

(b) Storage_ Of the 6940 AFY, the Tribe shall have the right to divert Ii total of 6310 AFY
from storage in one or more oftbe following reservoirs: Bonneau Reservoir, Brown's Reservoir.
andanynew impoundments for irrigation and non-irrigation purposes: The right to divert 6310
AFY from Box Elder Creek to storage is not reduced by the amount of water diverted for
irrigation or non'irrigation purposes from water derived from storage. !'

(c) GrQJlDdwater. Oftbe 6940AFY, the Tribe shall have the right to withdraw and use or to
permit the withdrawal and use of up to 1950 AFY of groundwater in the Box Elder Creek
drainage in compliance with Sections A.6.a. and b. ofArticle IV. Groundwater may be diverted to
storage prior to application to any purposes allowed in Section A:2.e. of Article m without
reducing the amount that can be applied to such purposes until such water is re·diverted from
storage and applied to such purposes. . . .' _

(i) Of the 1950 AFY, 180:AFY may be appropriated from the shallow alluvium in the'Box
Elder Creek drainage. ,. .

(ii) Of the 1950 AFY, 230 AFY may be appropriated from the volcanic bedrock in the Box
Elder Creek drainage.

(iii) Of the 1950 AFY, 1570 AFY may. be appropriated from the Ancestral Missouri River
Channel Aquifer; provided that, should water be imported to the Reservation, the entire 1950
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AFY may be appropriated from the Ancestral Missouri River Channel Aquifer. Water from the
Ancestral Missouri River Channel Aquifer is a primary source for non.irrigation uses; provided
that, the non·irrigation uses do not result in discharge of untreated water to land or surface
water. Groundwater from the Ancestral Missouri River Channel Aquifer is a supplemental
source for irrigation uses.

b. Prjoritv Date. The water rights to surface flow, groundwater, and storage, as set forth in
Section A.2. of Article III, for the Box Elder Creek drainage, including water supplied by Box
Elder Creek for off-stream storage, shall have a priority date of September 10,1888, subject to
the subordination agreements set forth in Section A.8. of Article IV, and the drainage
stipulations set forth in Appendix 2.

c. Period of use. The period of use of this water right shall be from January 1 through
December 31 of each year.

d. point. and Mean" of djver.jon. Subject to the terms and conditions set forth in Article IV,
the Tribe may divert or permit the diversion of this water right from any place and by any means
in the Box Elder Creek drainage on the Reservation.

e. PutjlOses The Tribe's right to 6940 AFY in the Box Elder Creek drainage may be used for
the following purposes; provided that, subject to the limitations set forth in Article IV, the Tribe
may make a change in use or transfer of the water identified for irrigation, non-irrigation and
municipal/domestic purposes. .

(1) Irrigation
(a) Volume. 6280 AFY ofwater in the Box Elder Creek drainage may be used for irrigation.
(b) Sow:ce. The 6280 AFY for irrigation may come from a combination ofdirect flow, storage

and groundwater. Water from the Ancestral Missouri River Channel Aquifer is a primary source
for non·irrigation uses; provided that, the non-irrigation uses do not result in discharge of
untreated water to land or surface water. Groundwater from the Ancestral Missouri River
Channel Aquifer is a supplemental source for irrigation uses.

(c) Place ofuse. The 6280 AFY may be used to irrigate 1930 acres at the Stoneman Farms on
the Reservation.

(2) Non-Irrigation.
(a) Volume. 30 AFY of water in the Box Elder Creek drainage may be used for

non-irrigation purposes.
(b) Source. The 30 AFY for non-irrigation purposes may come from direct flow, storage, or

groundwater or a combination thereof in the Box Elder Creek drainage. The 30 AFY for
non·irrigation use may be developed from either the shallow alluvium or volcanic bedrock
aquifers.

(3) Municipal I Domestic.
(a) Volume. 350 AFY of water in the Box Elder Creek drainage may be used for

municipal/domestic purposes.
(b) Source. The 350 AFY for municipal/domestic purposes may come from the following

sourcea:
i. 150 AFY from the shallow alluvium adjacent to Box Elder Creek.
ii. 200 AFY from the volcanic bedrock.
(4) Stgckwatering - Evaporative Loss. Use of the Tribal Water Right set forth for

stockwatering in the Box Elder Creek drainage is a consumptive use. The Tribe may not make a
change in use or transfer of the water right for stockwatering; provided that, the Tribe may
repair or relocate an impoundment for stockwatering within the drainage oforigin; and provided
further that, the new point of diversion or place ofuse does not change to a place from upstream
of to downstream of, or from downstream ofto upstream ofthe location ofthe point ofdiversion of
a water right recognized under stste law with a priority date before the date the Compact is
ratified by the State and the Tribe, whichever date is later. .

(a) Volume_ 130 AFY of water may be used for stockwatering as a consumptive use
measured by evaporative loss; provided that, the total surface acreage of impoundments shall
not exceed 44 surface acres of impoundments in Box Elder Creek drainage. The Tribe shall have
the right to continuously store water in these impoundments.
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(b) Smn:ce. The 130 AFY for stockwatering may come from the direct flow of Box Elder
Creek. Water for stockwatering may not be diverted from a perennial stream for off·stream .
storage other than for a lined storage facility with a capacity ofless than 0.5 AF.

(c) Flare ofuse. The Tribal Water Right for stockwatering in the Box Elder Creek drainage
may be used in the drainage of origin, on the Reservation. The current stockwater
impoundments are shown in Appendix 7.

(5) Fish and Wjldlife Enhancement. Evaporative Loss. Use of the Tribal Water Right for
fish and wildlife enhancement in the Box Elder Creek drainage is a consumptive use. The Tribe
may not make a change in use or transfer of the Tribal Water Right for fish and wildlife
enhancement; provided that, the Tribe may repair or relocate an impoundment for fish and
wildlife enhancement within the drainage of origin; and provided further that, the new point of
diversion or place of use does not change to a place from upstream of to downstream of, or from·
downstream of to upstream of the location of the point of diversion of a water right recognized
under state law with a priority date before the date the Compact is ratified by the State and the
Tribe, whichever date is later. . .

(a) YoIume. 150 AFY of water may be used for fish and wildlife enhancement as a
consumptive use measured by evaporative loss; provided that, the total surface acreage of
impoundments shall not exceed 50 surface acres ofimpoundments in Box Elder Creek drainage.
The Tribe shall have the right to continuously store water in these impoundments.

(b) ~. The 150AFY for fish and wildlife enhancement may come from the direct flow of
Box Elder Creek and its tributaries.

(c) Place ofuse. The Tribal Water Right for fish and wildlife enhancement may be used in
the areas· shown in Appendix 4 in the Box Elder Creek drainage, in the drainage of origin.

3. Camp Creek and Duck Creek Drajnages . 280 AFY djversion .
. . - a.·Quantjficatjon. Source Volume. The Tribe shall have the right to use or permit the use of

280 AFY of water from the following sources where they occur on the Reservation in any
combination up to the limits on each source and the total limit of 280 AFY: .

(1) Direct Flow. Of the 280AFY, the Tribe shall have the right to divert or use or permit the
diversion or use ofup to 230 AFY from Duck and Camp Creeks and their respective tributaries in
the following proportions:

(a) 170 AFY from Duck Creek.
(b) 60 AFY from Camp Creek.
(2) Storage. The· Tribe shall have the right to store water for stockwatering and fish and

wildlife enhancement purposes as set forth in Sections A.3.e.(2) and (3) of Article m. .
(3) Groundwater. Of the 280 AFY, the Tribe shall have the right to withdraw and use or

permit the withdrawal and use of up to 50 AFY of groundwater in the Camp and Duck Creek
drainages on the Reservation, including groundwater that is hydrologically connected to surface
water, in compliance with SectionsA.6.a. and b. ofArticle IV. This right shall be exercised in the
following proportions:

(a) 40 AFY from Duck Creek.
(b) 10 AFY from Camp Creek.
b. Priority Date. The water rights to surface flow, groundwater, and storage, as set forth in

Section A.3. ofArticle III, for the Camp and Duck Creek drainages shall have a priority date of
September 7, 1916, subject to the subordination agreements set forth in Section AS. ofArticle
IV, and the drainage stipulations set forth in Appendix 2. . .

c. Perjod of Use. ·The period of use of this water right shall be from January 1 through
December 31 of each year.

d. Points and means of djversion. Subject to the terms and conditions set forth in Article IV,
the Tribe may divert or permit the diversion ofthis water right from any place and by any means
in the Camp Creek and Duck Creek drainages on the Reservation. •

e. Purposes. The Tribe's right to 280 AFY in the Camp and Duck Creek drainages may be
used for ·the following purposes; provided that, the Tribe may not make a change in use or
transfer that results in achange.in the place ofuse, point ofdiversion or place or means ofstorage
to a place outside the drainage oforigin or to a place from upstream of to downstream of, or from
downstream of to upstream of the location of the point of diversion of a water right recognized
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under state law with a priority date before the date the Compact is ratified by the State and the
Tribe, whichever date is later.

(1) Non.lrril(atjon.
(a) Volume 50 AFY of water in the Camp and Duck Creek drainages may be used for

non·irrigation purposes.
(b) Smu:ce. The 50 AFY for non-irrigation purposes may come from groundwater including

groundwater that is hydrologically connected to surface water in the Camp and Duck Creek
drainagea.

(c) Place Qf use. The Tribal Water Right for non-irrigation purposes in Camp and Duck
Creek drainages may be used in the drainage of origin on the Reservation.

(2) Stoekwaterinl( - Evaporative Loss. Use of the Tribal Water Right for stockwatering in
Camp and Duck Creek drainages is a consumptive use. The Tribe may not make a change in use
or transfer of the water right for stockwatering; provided that, the Tribe may repair or relocate
an impoundment for stockwatering within the drainage oforigin; and provided further that, the
new point of diversion or place ofuse does not change to a place from upstre'am ofto downstream
of, or from downstream of to upstream of the location of the point of diversion of a water right
recognized under state law with a priority date before'the date the Compact is ratified by the,
State and the Tribe, whichever date is later.

(a) Volume. 130 AFY of water may be used for stockwatering as a consumptive use
measured by evaporative Joss; provided that, the total surface acreage of impoundments shall
not exceed 19 surface acres of impoundments in the Camp Creek drainage and 23 surface acres
of impoundments on Duck Creek drainage. The Tribe shall have the right to continuously store
water in these impoundments.

(b) Source.
L Ofthe 130AFY, 6OAFYforstockwatering may come from the direct flow ofCamp Creek.
ii. Ofthe 130AFY, 70 AFY for stockwatering may come from the direct flow ofDuck Creek.
iii. Water for stockwatering may not be diverted from a perennial stream for off·stream

storage other than for a lined storage facility with a capacity of less than 0.5 AF.
(c) Place of use_ The Tribal Water Right for stockwatering in the Camp and Duck Creek

~ainages may be used in the drainage of origin on the Reservation. The current stockwater
Impoundments are shown in Appendix 7.

(3) Fish and Wildlife Enhancement - Evaporatjye Loss. Use of the Tribal Water Right for
fish and wildlife enhancement in the Camp and Duck Creek drainages is a consumptive use. The
Tribe may not make a change in use or transfer of the Tribal Water Right for fish and wildlife
enhancement; provided that, the Tribe may repair or relocate an impoundment for fish and
wildlife enhancement within the drainage of origin; and provided further that, the new point of
diversion or place of use does not change to a place from upstream of to downstream of, or from
downstream of to upstream of the location of the point of diversion of a water right recognized
under state law with a priority date before the date the Compact is ratified by the State and the
Tribe, whichever date is later.

(a) Volume. 100 AFY of water may be used for fish and wildlife enhancement as a
consumptive use measured by evaporative loss; provided that, the total surface acreage of
impoundments shall not exceed 34 surface acres ofimpoundments in the Camp and Duck Creek
drainages. The Tribe shall have the right to continuously store water in these impoundments.

(b) Source, The 100 AFY for fish and wildlife enhancement may come from the direct flow of
Camp and Duck Creeks.

(c) Place Qfuse. The Tribal Water Right for fish and wildlife enhancement may be used in
the areas shown in Appendix 4 in the Camp and Duck Creek drainages, in the drainage oforigin.

4. Gorman Creek Drajnage ~ 60 AFY diversjoD
a. QuantificatiQn - Source VQlume. The Tribe shall have the right to use or permit the use of

60 AFY of water from the following sources where they occur on the Reservation in any
combination up to the limits on each source and the total limit of 60 AFY. '

(1) Djrect F1ow. Of the 60AFY, the Tribe shall have the right to divert or use or permit the
diversion or use of up to 60 AFY from Gorman Creek and its tributaries.
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(2) Storage. The Tribe shall have the-right to store water for stockwatering and fish and
wildlife enhancement purposes as set forth in Sections A.4.e.(1) and (2) of Article m. .,

b. Priority Date. The water rights to surface flow, groundwater, and storage, as set forth in
SectionA.4. ofArticle In, for the Gorman Creek drainage shall have a priority date ofSeptember
7,1916, subject to the subordination agreements set forth in Section A.B. ofArticle IV, and the
drainage stipulations set forth in Appendix 2.

c. Period of use. The period of use oIthis water right shall be from January 1 through
December 31 of each year. .. ,.

d. Pojnl<.and meane of djversion. Subject to the terms and conditions set forth in Article IV,
the Tribe may divert· or permit the diversion ofthis water right from any place and by any means
in the Gorman Creek drainage on the Reservation.

e. Purposes. The Tribe's right to 60 AFY in the Gorman Creek drainage may be used for the
following purposes; provided that, the Tribe may not make a change in use or transfer that
results in a change in the place ofuse, point of diversion or place or means of storage to a place
outside the drainage of origin or to a place from upstream of to downstream of, or from
downstream of to upstream of the location of the point of diversion of a water right recognized
under state law with a priority date before the date the Compact is ratified by the State and the
Tribe, whichever date is later. .'

(1) StockwateUng. Evaporative Loss. Use of the Tribal Water Right for stockwatering in
Gorman Creek drainage is a consumptive use. The Tribe may not make a change in use 0Jt

transfer of the water right for stockwatering; provided that, the Tribe may repair or relocate·an .
impoundment for stockwatering· within the drainage of origin; and provided further that,· the
new point of diversion or place ofuse does not change to a place from upstream ofto downstream
of, or from downstream of to upstream of the location of the point of diversion of a water right
recognized under state law with a priority date before the date the Compact is ratified by.the
State and the Tribe, whichever date· is later.

(a) Volume. 10 AFY ofwater in the Gorman Creek drainage may be used for stockwatering
as a consumptive use·measured by evaporative loss; provided that, the total surface acreagem
impoundments shall not exceed 3 surface acres of impoundments in the. Gorman Creek
drainage. The Tribe shall have the right to continuously store water in these impoundments';'

(b) SOllTce. The 10 AFY for stockwatering may come from the direct flow of Gorman Creek
Water for stockwatering-may not be' diverted from a perennial stream for off·stream storage
other than for a lined storage' facility with a capacity oIless than·0.5 AF. . ;

(c) Placeofuse. The Tribal Water Right for stockwatering in the Gorman Creek drainage
may be used·in the drainage of origin, on the Reservation. The current stockwaleJ:.
impoundments are shown in Appendix 7. ..., "

(2) Fieh and Wildlife Enhancement· Evaporative Ipss; Use of the Tribal Water Right f6»
fish and wildlife enhancement in the Gorman Creek drainage is a consumptive use. The Tribe ;
may.not make 11 change·in.use or transfer of the Tribal Water Right for fish and wildlife.
enhancement; provided that, the Tribe may repair or relocate an impoundment for fish and,.
wildlife enhancement within the·drainage of origin; and provided further that, the new point of
diversion or place ofuse does not change to'a place from upstream of to downstream of, or from
downstream of to upstream of the location of the point of diversion of a water right recognized
under state law with a .priority date·hefore the date the Compact is ratified by the State and the
Tribe,. whichever. date is later..

(a) Yolurne. 50 AFY of water may be used for fish and wildlife enhancement as',a
consumptive use measured by evaporative loss; provided that, the total surface acreage of
impoundments shall.not exceed 17 surface acres of. impoundments in the Gorman Creek
drainage. The Tribe shall have the right to continuously store water in these impoundmenta.

(b) Source.·The 50·AFYfor fish and wildlife enhancement may come from the directllow of
Gorman: Creek. . . ,.;"

(c) Place of use. The Tribal Water Right for fish and wildlife enhancement may be used·in
the areas shown.in Appendix 4 in the Gorman Creek drainage, in the drainage of origin.

:{) .
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5. Upper Big Sandy Creek Drainage - 290 AFY diversiQn.
a. QuantificatiQn . SQurce VQlume. The Tribe shall have the right to use Qr permit the use of

290 AFY of water from the following sources where they occur on the Reservation in any
combination up to the limits on each SQurce and the total limit of 290 AFY.

(1) DirectF1Qw. Of the 290 AFY, the Tribe shall have the right to divert or use or permit the
diversiQn Qr use of up to 240 AFY from the direct flow of Upper Big Sandy Creek and its
tributaries;

(2) Storage. The Tribe shall have the right to store water for stockwatering and fish and
wildlife enhancement purposes as set forth in Sections A.5.e.(3) and (4) of Article ill.

(3) Groundwater. Of the 290 AFY, the Tribe shall have the right to withdraw and use or
permit the withdrawal and use Qf up to 50 AFY of groundwater in the Upper Big Sandy Creek
drainage including groundwater that is hydrologically connected to surface water, in compliance
with Section A.6.a. and b. ofArticle IV.

b. Prioritv Date. The water rights to surface flQw, grQundwater, and storage, as set fQrth in
SectiQn A.5. Qf Article ill, fQr the Upper Big Sandy Creek drainage shall have a priority date of
September 7, 1916, subject to the subQrdinatiQn agreements set fQrth in SectiQn A.B. ofArticle
IV, and the drainage stipulations set fQrth in Appendix 2. .

c. Period of use. The periQd Qf use of this water right shall be from January 1 through
December 31 of each year.

d. pQint. and means of diversiQn. The Tribe may divert Qr permit the diversion Qf this water
right from any place and by any means in the Upper Big Sandy Creek drainage Qn the
Reservation; provided that, the Tribe may nQt CQnstruct or permit the constructiQn ofa diversiQn
or diversions with a total capacity in excess Qf 100 gpm fQr the irrigation water right with a
SQurce Qn Upper Big Sandy Creek Drainage. This diversiQn limit alSQ appli~ to any change(s) of
use Qf this right.

e. Purposes. The Tribe's right to 290 AFY in the Upper Big Sandy Creek drainage may be
used fQr the follQwing purposes; provided that, the Tribe may not make a change in use or
transfer that results in a change in the place Qfuse, point ofdiversion Qr place or means ofstorage
to a place outside the drainage of Qrigin, or to a place upstream of to downstream Qf, or from
downstream of to upstream of the location of the PQint of diversion Qf a water right recQgnized
under state law with a priority date befQre the date the Compact is ratified by the State and the
Tribe, whichever date is later. .

(1) NQn-Irrigation.
(a) VolllWe. 50 AFY of water in the Upper Big Sandy Creek drainage may be used fQr

non-irrigatiQn purposes.
(b) Smm:e. The 50 AFY for non-irrigatiQn purpQses may come from groundwater, including

groundwater that is hydrologically connected to surface water, in the Upper Big Sandy Creek
drainage Qn the Reservation.

(c) Place ofuse. The 50 AFY fQr non·irrigatiQn purposes may be used Qn the Reservation
within the drainage Qf origin.

(2) 1mgation.
(a) Volume. 45 AFY Qf water in the Upper Big Sandy Creek drainage may be used for

irrigation.
(b) Source. The 45 AFY fQr irrigation may come from direct flow QfUpper Big Sandy Creek

Qn the ReservatiQn. .
(c) Pla ce ofuse. The 45 AFY may be used to irrigate 10 acres in the drainage ofQrigin, on the

Reservation.
(3) Stockwatering - Evaporatjve loss. Use of the Tribal Water Right fQr stockwatering in

Upper Big Sandy Creek drainage is a cQnsumptive use. The Tribe may nQt make a change in use
or transfer of the water right for stockwatering; provided that, the Tribe may repair Qr relocate
an impoundment for stockwatering within the drainage ofQrigin; and provided further that, the
new point of diversion or place ofuse does nQt change to a place frQm upstream ofto dQwnstream
of, or from downstream Qf to upstream Qf the locatiQn Qf the point Qf diversion Qf a water right
recQgnized under state law with a priQrity date befQre the date the Compact is ratified by the
State and the Tribe, whichever date is later.
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'1i)11
(a) YoJume. 45 AFY of water in the Upper Big Sandy Creek drainage .may be used f6t~

stockwatering as a consumptive use measured by evaporative loss; provided that, the tot81q
surface acreage of impoundments shall not exceed 15 surface acres of impoundments in',the\:j
Uppe~Big Sandy Creek drainage. The Tribe shall have the right to continuously store wa~!;~J;
these Impoundmenta. . •.."~:;~

(b) ~. The 45AFYforstockwatering may come from the direct flow ofUpper BigSandY·','
Creek. Water for stockwatering may not be diverted from a perennial stream for off.stre-ain:~
storage other than for a lined storage facility with a capacity of less than 0.5 AF. .

(c) Place of use. The Tribal Water Right for stockwatering in· the Upper Big Sandy Creeli+
?rainage may be used· in the drainage of origin, on the Reservation. The current stockwatef'
Impoundments lire shown in Appendix 7. . "c:;q;.

(4) Fi.h and Wild1ife Enhancement· Evaporatiye Loss. Use of the Tribal Water Right"for
fish and wildlife enhancement in Upper Big Sandy Creek drainage is a consumptive use. The ....
Tribe may not make a change in use' or transfer of the Tribal Water Right for fish and wildlife'
e~hancement;provided that, the Tribe may repair or relocate an impoundment for fish 'ail'ii',
wildlife enhancement within the drainage of origin; and provided further that, the new point'6f:­
diversion or place ofuse does not change to a place from upstream 9f to downstream of, or from:\
downstream of·to upstream of the location of the point of diversion of a water right recognized.,:;
under state law with a priority date before the date the Compact is ratified by the State and ·th~·~
Tribe, whichever date is later. . 'i ."~

(a) Yolume. 150 AFY of water may be used for fish and wildlife enhancement as.,.;JJJ1
consumptive use measured by evaporative loss; provided that, the total surface acreage:,of'~

impoundments shall not exceed· 50 surface acres of impoundments in the Upper Big Sandy';;
drainage.-The Tribe shall have the right to continuously store water in these impoundments:"ij)

(b) Smnce. The 150 AFY for fish and wildlife enhancement may come from the direct flow:of';-
Upper Big Sandy Creek. '. ""'~i

(c) Place ofuse. The Tribal Water Right for fish and wildlife enhimcement' may be used:in'
the areas shown'in Appendix 4in the Upper Big Sandy Creek drainage, in the drainage oforigIDj/

~. Basin 40J' Beayer Creek Bas;n . 740 AFY diyersion . 260 AFY net depletion. 665 'AF~
cOUtJVUo\lS storaie: . . . . !~~~.~;..u::.

1. Quantificatipn '. Source. Yol,1we. ;:·n!!~~

a. Stpraee. The Tribe shall have the right to continuously store, or permit the continuouS"',
storage in East Fork Reservoir of up to a capacity of 665 AF from the natural flow of the ·East·~

Fork of. Beaver Creek: Subject to the 665 AF limit,on storage capacity, the Tribe shall havPitlie,!
additional right to divert up to 390AFY from the direct flow ofthe West Fork ofBeaver Creekf6r;
storage 'in', East Fork .Reservoir as'set forth in Section B.l.b. of Article ill. The quantity.:
impciun,ded bycontinuous storage of the East Fork of Beaver Creek; shall not decrease,th~~99..
AFY, which the Tribe has a right to divert from storage in East Fork Reservoir-for non.irrigafiilii~
purposes allowed in Section B.5. of Article ill; provided that, the limit af 260 AFY on:,n~i

depletion shall apply. In addition to the storage right set forth in this section, the Tribe s'n8¥).
have the right to store water for stockwatering and fish and wildlife enhancement purposes irs~
set forth in Sections R5:b. and-c; ofArticle ill. ' . , "..' '1,/

b. Diyersjon, The Tribe shall have the right to divert 740 AFY of water in the Beaver'Cree]['
drainage'from'a combination'of'llirect'flow,'storageand groundwater.where they occur on'tli~,;·

Reservation up to the limits on each source and the total limit of 740 AFY. . ' :: '11}
. (1) Direct ·FJow. Ofthe ,740 AFY; the Tribe shall 'have the right to divert.or permit'the:;

diversion of up to 540 AFY frO!D the direct flow of Beaver Creek and its tributaries on·..~'
Reservation: 390 AF¥' of tb'e<waterfroni direct flow 'may be diverted to stor.age pridi"tQ"
application to any'purposes:alJowed iri'8ection R5: ofArticle III without reducing th~amoW1r;
that can be appliedtoth6s~'i>ili-posesuntil such water is re·diverted from storage ahd applied tl\~'
such purposes::':, ".I ""'~:,,'e ' ,., ".,,:,', . . ...: ,; ":.·.·:n~

(2) "Storage: The Tri1)e'shall have the rigbtito divert 390 AFY for non·irrigation purposeS":
from water stilredin,EiisfFork Reservoir. The right to divert 390 AFY from theWesf Fork '0(;­
Beaver ..Creek to sto~a~:'is not reduced by the amount of water diverted for non.irriga,tio~l
purposes from water denved from storage. ' . . ' . .,:.~

4T;
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(3) Groundwater.
(a) Of the 740 AFY, the Tribe shall have the right to withdraw and use or permit the

withdrawal and use of up to 120 AFY of groundwater including groundwater that is
hydrologically connected to surface water in the Beaver Creek drainage in compliance with
Section A.6.a. ofArticle IV. Groundwater may be diverted to storage prior to application to any
purposes allowed in Section B.5. ofArticle III without reducing the amount that can be applied to
these purposes until such water is re-diverted and applied to such purposes.

(h) Of the 740 AFY, the Tribe shall have the right to withdraw and use or permit the
withdrawal and use of an additional 200 AFY ofgroundwater from the volcanic bedrock aquifer
and other aquifers that are not hydrologically connected to surface water in the Beaver Creek
drainage in compliance with Section A.6.a. ofArticle IV. The limit of 260 AFY on net depletion
set forth in Section B.l.a.(2) of Article III, shall not apply to groundwater use pursuant to this
section. Groundwater may be diverted to storage prior to application to any purposes allowed in
Section B.s. of Article ill without reducing the amount that can be applied to these purposes
until such water is re·diverted and applied to such purposes.

c. Net Depletion Of the 740 AFY diverted, the Tribe shall have a right to a net depletion of
260 AFY in the Beaver Creek drainage. The calculation of net depletion shall not include
evaporative loss from fish and wildlife habitat, from stockwatering, or from East Fork Reservoir,
and use of groundwater that is not hydrologically connected to surface water.

2. Priority Date. The water rights to surface flow, groundwater, and storage, as set forth in
Section B. ofArticle III, for the Beaver Creek drainage shall have a priority date ofSeptember 7,
1916, subject to the subordination agreements set forth in Section A.B. of Article IV, and the
drainage stipulations set forth in Appendix 2.

3. Period of use. The period of use of this water right shall be from January 1 through
December 31 of each year.· '.

4. pojnts and meanf ofdjversion. Subject to the terms and conditions set forth in Article IV,
the Tribe may divert or permit the diversion of this water right from any place and by any means
in the Beaver Creek drainage on the Reservation.

5. Purposes. The Tribe's right to water in the Beaver Creek drainage may be used for the
following purposes; provided that, subject to the limitations set forth in Article IV, the Tribe may
make a change in use or transfer of the water identified for non-irrigation purposes.

a. Non-Irrigation .
(1)· Volume. 590AFY ofwater in the Beaver Creek drainage may be used for non-irrigation

purposes; provided that, the net depletion may not exceed 260 acre·feet per year in accordance
with Section B.l.c. of Article ill.

(2) SmlrCe. The 590 AFY. for non-irrigation in the Beaver Creek drainage may come from a
combination of direct flow, storage and groundwater.

(3) Place ofuse. The 590 AFY for non-irrigation may be used in the Beaver Creek drainage
on the ReservatiOD.

b. Stockwatering. Evaporatjye Loss. Use of the Tribal Water Right for stockwatering in the
Beaver Creek drainage is. consumptive use. The Tribe may not make a change in use or transfer
of the water' right for stockwatering; provided that, the Tribe may repair or relocate an
impoundment for stockwatering within the drainage of origin; and provided further that, the
new point of diversion or place ofuse does not change to a place from upstream ofto downstream
of,-or from downstream of to upstream of the location of the point·of diversion of a water right
recognized under state law with a priority date before the date the Compact is ratified by the
State and the Tribe, whichever date is later.

'1) Volume. 40 AFY.of water in the Beaver Creek drainage may be used for stockwatering
as a.consumptive. use measured.by evaporative loss; provided that, the total.surface acreage of
impoundments shall not exceed 13 surface aeres of impoundments in· the Beaver Creek
drainage. The Tribe shall have the right to continuously store water in these impoundments.

(2) Source. The 40 AFYfor stockwatering may come from the direct flow ofBeaverCreek on
the Reservation. Water for· stockwatering may not be diverted from a perennial stream for
off-stream storage other· than for a lined storage facility with a capacity ofless than 0.5 AF.
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(3) Place oiuse, The Tribal Water Right for stockwatering in the Beaver Creek drainage
may be used in the drainage of origin, on the Reservation. The current stockwater
impoundments·are shown in Appendix 7.

c, B.h and Wildlife Enhancement, Evaporatjye Loss. Use of the Tribal Water Rightfor fisli
and wildlife enhancement in the Beaver Creek drainage is a consumptive use. The Tribe may not
make a change in use or transfer of the Tribal Water Right for fish and wildlife enhancement;
provided that, the Tribe may repair or relocate an impoundment for fish and wildlife
enhancement within the drainage oforigin; and provided further that, the new point ofdiversion
or place of use does not change to a place from upstream of to downstream of, or from
downstream'of to upstream 'of the location of the point of diversion of a water right recognized
under state law with a priority date before the date the Compact is ratified by the State and the
Tribe, whichever date is later.

(1) Yolume. 110 AFY of water may be used for fish and wildlife enhancement as a
consumptive use measured by evaporative loss; provided that, the total surface screage of
impoundments shall not exceed 35 surface acres of impoundments in the· Beaver Creek
drainage. The Tribe shall have the right to continuously store water in these impoundments., ,

(2) Smu:.ce. The 110 AFY for fish and wildlife enhancement may come from the direct flow of
Beaver Creek.

(3) Place of use, The Tribal Water Right for fish and wildlife enhancement may be used in
the areas shown in Appendix 4 in the Beaver Creek drainage, in the· drainage of origin.

C. Addjtjonal Development of Water . , .. '
In addition to the water rights specifically set forth in Sections A and B. of Article ill, the

Tribe may develop water from the following sources:· ,. ·C·,

. l.:Subject to Sections A.6.a~and b. and Section A 7.d. ofArticle IV, the Tribe may, as part of
the TribalWater Right, develop or permit the development ofgroundwater on the Reservationm
addition to the 'amounts specified in Sections A. and B. ofArticle Ill, 'from new sources or from
expanded use ofexisting sources. The priority date ofsuch new appropriation shall be the dateof
development, and notwithstanding any other provision of this Compact, may only be used in
priority with other water rights. .

.·2. The'Tribe' may impound or permit the impoundment of surface water for stockwateriilg
purposes in addition to the amounts set forth in Sections·A and B. ofArticle ill; provided that
the priority date ofthe new appropriation shall be the date ofdevelopment and, notwithstanding
any other provision ofthis Compact, may only be used in priority with other water rights; arid
further provided that, the maximum capacity of the impoundment or pitis less than 15 AF and
the appropriation is less than 30AFY and is from a source other than a perennial' flowing stream:
The Tribe may'not transfer or make a change in use ofthe stockwater right obtained pursuant to
this section. . . .. . . . .,. ; .

3. On the acquisition' of land after the· Compact is ratified by the State and the Tribe,.·:
whichever date is later, the Tribe has the right to the use of any water right acquired as an
appurtenance to the laIid. Such right shall become part of the Tribal Water Right in addition to',.
the amount set forth in Article ill of.this Compact and shall be subject to the terms of this .
Compact; provided that, the right shall retain the priority date of the acquired right. The TriBe
will notify DNRCofany acquisition ofwa4>r in the' Tribe's annual report and will identify the
water right acquired. '. " . . , . , .. ", ,"':.:

4. The Tribe shall be entitled to use any new reserved water rights that may be created with .
acquisition of land after the Compact is r-atified by the State and the Tribe, whichever'date,is :
later; provided that, in any drainage with a moratorium· on new state permits pursuant to .'
Section A,7.a. ofArticle IV, the Tribe' shan defer exercise of new reserved water rights, if any,. ....
until the moratorium is lifted.at which time the Tribe has-the first right to use the ex.cess wateriri :.':
accordance.with Section-A·7:b. of-Article IV. The priority date of the excess water shall be.the·::
date of acquisition ofthe land.~ ,'" " ' , ': '. , "'iil;;~

. 5'. After the ratification:,date ,of the.:Compact, the Tribe shall·have the right to acqJrlre:r:
off-Reservation water rightS separate from acquisition ofthe land to which stich water rights are':~

appurtenant; provided that;rwatei.from the,Tribal Water Right is not available for economic 0,/,;1
other reasons' and provided further that, the rights shall retain the priority date held by thei!5

, ~

~¥
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prior owner of the rights. Such rights shall become part of the Tribal Water Right and shall
thereby become subject to Sections A.4.b.(1) and (2) of Article IV.

6. As a part of the Tribal Water Right, the Tribe shall be entitled to an allocation of 10,000
AFY of stored water in Lake Elwell, measured at the dam, for use or disposition by the Tribe for
any beneficial purpose, either on or off the Reservation, pursuant to the terms ofthis Compact;
provided that, such allocation shall be in accordance with the terms and conditions ofany Act of
Congress ratifying this Compact. This allocation is subject to the prior reserved water rights, if
any, of any other Indian tribe, or of persons holding such reserved water rights through that
tribe or through the United States. Any use or disposition of water from Lake Elwell off the
Reservation by the Tribe is subject to the specific provisions relating to such use or disposition in
any act of Congress ratifying this Compact.

D. Proposed Decree
For purposes of entry in the Montana Water Court, the proposed decree of the Tribal Water

Right set forth in Article III and Section A.B. of Article IV is attached as Appendix 1.

ARTICLE IV - L~LEMENTATION OF TRIBAL WATER RIGHT

A. General Provisions.
1. Trust StatllF nfTribal Wat.er Right.. The Tribal Water Right shall be held in trust by the

United States for the benefit of the Tribe.
2. Tribal Water Right- Adminj<tratjon. Subject to the limitations imposed by this Compact

and other federal law, the use of the Tribal Water Right shall be administered by the Tribe
through the TWRD both on and offof the Reservation. Disputes, not within the jurisdiction ofthe
Compact Board set forth in D.4. ofArticle IV, concerning off-Reservation use ofthe Tribal Water
Right which raise issues concerning the application of state or federal law shall be resolved in a
court of competent jurisdiction. Those disputes concerning off-Reservation use of the Tribal
Water Right which do not raise issues concerning the application of state or federal law will be
within the exclusive jurisdiction ofthe Tribe. Subject to the limitations imposed by this Compact,
the Tribe shall have the final and exclusive jurisdiction to resolve all disputes concerning the
Tribal Water Right between users of the Tribal Water Right. The TWRD will, among other
activities, develop policies and procedures for monitoring water use, diversions, and
maintaining records of water use and development consistent with this Compact. The current
and future water use and diversions will be identified by location and quantity. Final storage
capacities will be based on project as-built plans, and will store no more than the water right set
forth in Article ill of this Compact. Administration and enforcement of the Tribal Water Right
shall be pursuant to a Tribal water code, which shall be developed and adopted by the Tribe
within two (2) years following the ratification date of this Compact pursuant to any
.requirements set forth in the Constitution of the Chippewa Cree Tribe. Pending the adoption of
the Tribal water code, the administration and enforcement of the Tribal Water Right shall be by
the Secretary of the Interior.

3. Ilae.
a. Persnns Entitled I.e Use the Tribal Water Right The Tribal Water Right may be used by the

Tribe, or persons authorized by the Tribe.
b. Effect nfNon-Use QfTribal Water Ri."ts Except as specifically provided herein, state law

doctrines relating to the use of water rights, including but not limited to relinquishment,
forfeiture Or abandonment, do not apply to the Tribal Water Right. Thus, non-use ofall or any of
the Tribal Water Right described in Article ill shall not constitute a relinquishment, forfeiture
or abandonment of such rights.

4. Chanee in Use or Transfer.
a. On-Re<eryatiQn Changes in Use Qr Transfer of the Tribal Water Rj."t. Unless otherwise

stated in this Compact, the Tribe may make a change in use or transfer ofa water right set forth
in Article In of this Compact on the Rocky Boy Reservation, including the use ofwater salvaged
through the application of water-saving methods to expand irrigation, provided that:

(1) for each source quantified in Article ill, any change in use or transfer shall not result in
uses that exceed the water amount quantified for that source;

(2) any change in use or transfer shall not result in an increase in net depletion in the
Beaver Creek drainage in excess of the amount specified for that source;
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(3) any change in use or transfer shall not have an adverse effect on a water right recognized
under state law with a priority date before the date of the change or transfer provided that for
change in use or transfer of groundwater, the burden as to adverse effect shall be as set forth in
Section A.G. of Article IV; and

(4) any change in use or transfer shall not change the source of the water involved in any
such changes.

(5) The Tribe may not make a change in use or transfer of any water rights set forth in
Article III for the purposes ofstockwatering or fish and wildlife enhancement; provided that, the
Tribe may repair or relocate an impoundment for stockwatering or fish and wildlife
enhancement within the drainage oforigin; and provided further that, the new point ofdiversion
or place of use does not change to a place from upstream of to downstream of, or from
downstream of to upstream of the location of the point of diversion of a water right recognized
under state law with a priority date before the date the Compact is ratified by the State and the
Tribe, whichever date is later.

(6) The Tribe may not make a change in use or transfer any of the water rights set forth in
Article In with a source on the drainages of Upper Big Sandy Creek, Cl!mp Creek, Duck Creek
and Gorman Creek that results in a change in the place of use, point of diversion or place or
means of storage of the water outside the drainage of origin or to a place from upstream of to
downstream of, or from downstream of to upstream of the location of the point of diversion of a
water right recognized under state law with a priority date before the date the Compact is
ratified by the State and the Tribe, whichever date is later.

(7) The Tribe may make a change in use or transfer of the irrigation water right with a
_ source in Upper Big Sandy Creek drainage as set forth in Section A.5.e. ofArticle III so long as it

does so within the diversionary limits set forth in Section A.5.d. ofArticle III; provided that, the
net depletion shall not exceed 30 AFY. .

b. Off·Reseryation Chan!:es jn Use or Transfer of the Tribal Water Rjl:!Jt. Except as may be
otherwise provided in this Compact, the Tribe, pursuant to federal law, may make or permit a
change in use or a transfer of the Tribal Water Right for use off the Reservation; provided that,
any transfer shall be for a term of not to exceed 100 years, and may include provisions
authorizing renewal for an additional term ofnot to exceed 100 years; and provided further that,
no such transfer shall be a permanent alienation of the water transferred; and provided further
that, no transfer or change in place ofuse shall be made to a location outside the watershed that
forms the Missouri River drainage; and provided further that, if the Tribe receives a good faith
offer from a third person from outside the Milk River drainage to acquire use ofspecified Tribal
water rights and the Tribe is willing to accept the terms of the offer, the Tribe, before accepting
the offer, shall allow water users in the Milk River drainage the opportunity to acquire use of
such rights at"the same price and on the same terms and conditions as those contained in the
offer. Any change in use or transfer of any such water right involving a point ofdiversion or place
ofuse located off the Reservation shall be considered an off·Reservation use; provided that, any
off·Reservation use of Tribal water rights described in this Compact shall not be deemed to
convert such rights to rights arising under state law, and nonuse of such rights off the
Reservation shall not constitute a relinquishment, forfeiture, or abandonment ofthe rights; and
provided further that, releases or diversions from Lake Elwell for use on the Reservation shall
not be considered off·Reservation uses. The Tribe may change the point of diversion or purpose
or place ofuse ofthe Tribal Water Right back to the Reservation without reduction in the amount
of water provided in the Compact. .

(1) Applicable Law No person may initiate an off·Reservation use, change in uae, or
transfer ofa Tribal water right set forth in this Compact without first applying for and receiving
authorization for the use, change in use, or transfer pursuant to Montana law in effect at the
time of the application. Approval of an application for a use, change in use or transfer off the
Reservation by the State shall be conditioned on a valid Tribal permit for such use, change in use
or transfer by the Tribe. The applicant shall provide DNRC with proof of a valid Tribal permit
prior to initiating the use, change in use, or transfer.

(2) DiveIfioD Facilities With respect to diversion or transportation facilities located off the
Reservation which are to be used in connection with the exercise ofa water right set forth in this
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Compact, the Tribe or persons using such water rights shall apply for all permits, certificates,
variances and other authorizations required by state laws regulating, conditioning or
permitting the siting, construction, opera tion, alteration or use ofany equipment, device, facility
or associated facility proposed to use or transport water. A diversion or use of water in the
exercise ofsuch water rights may be made only after all permits, certificates, variances or other
authorizations applied for pursuant to this paragraph have been obtained.

(3) Subsequent Federal or State Law All off·Reservation uses of Tribal water rights set
forth in this Compact shall comply with the requirements set forth in Section A4.b.(I) and (2) of
Article IV until such time as the statutory or common law of the United States or the State of
Montana establish that off·Reservation uses ofIndian water rights may occur without regard to
state law.

c. Placement and Sjze Survey. Placement and size of stockwater impoundments and fish and
wildlife enhancement areas shall be surveyed by the TWRD every five (5) years commencing one
(1) year after the ratification date of this Compact. The initial survey method shall be through
use of data obtained by aerial photography or an acceptable quantitative substitute with
accuracy and verification equal to or greater than photography. The method may be modified by
agreement between the TWRD and the DNRC. Such modification is pursuant to and shall not be
deemed a modification of this Compact. The TWRD shall provide the DNRC with a completed
survey for review within six (6) months of initiation of the survey.

d. Nel Depletjon Table. Net depletion for Tribal water uses in the Beaver Creek drainage and
for irrigation uses in the Upper Big Sandy Creek drainage shall be as set forth in the table
attached as Appendix 9 to this Compact. The TWRD and the DNRC may jointly agree to modify
this initial table. Such modification is pursuant to, and will not be deemed a modification of, this
Compact.

5. Reporting reQuirements.
a. On an annual basis the DNRC shall provide the Tribe and the United States with a listing

of all new uses of surface and groundwater for which a permit has been issued by the DNRC in
the Big Sandy and Beaver Creek drainages, and ofany change in use or transfer ofsurface water
or groundwater approved by the DNRC in the Big Sandy and Beaver Creek drainages since the
last report.

b. On an annual basis the TWRD shall provide the State and the United States with a listing
of all new development of the water rights described in this Compact, the net depletion in the
Beaver Creek drainage, and the net depletion for irrigation in the Upper Big Sandy Creek
drainage, and of all changes in use or transfers of the water rights described in this Compact
since the last report. The first report by the TWRD following adoption of a Tribal Water Code
shall include a listing of existing uses.

c. The. TWRD, the DNRC, and the United States may agree to modify the reporting
requirements set forth in subsections a. and b. of this section. Such modification is pursuant to,
and will not be deemed a modification of, this Compact.

6. Groundwater.
a. New Groundwflter Development WitbOllt Adverse Effect.
(1) Limits OD Additional Development of Groundwater from Sources OD the Reservation,

After the ratification date of this Compact, the Tribe may develop or permit the development of
groundwater; provided that, such development is without an adverse effect on water rights
recognized under state law with a priority date before the date of development of the new
appropriation.

(2) PrereQl!i<jte Admjnistratjye Remedy. The following procedure for determining whether
new development of groundwater will have an adverse effect on existing groundwater rights
recognized under state law shall be followed prior to seeking relief from the Compact Board:

(a) Application for development of a groundwater use on the Reservation shall be made to
theTWRD.

(b) The TWRD shall review the application and make a determination of whether the new
use will have an adverse effect on existing water rights recognized under stste law with a
priority date before the application date. Upon request by the TWRD, the DNRC shall provide
information on existing state water rights as recorded in the DNRC database to the TWRD.
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(c) If the TWRD determines that the new development will have an adverse effect on a
water right recognized under state Jaw with a priority date before the application date, the
TWRD shall deny the application. If the TWRD determines that the new development will not
have an adverse effect on a water right recognized under state law with a priority date before the
application date, the TWRD shall forward the application with ita determination to the DNRC.

(d) If, based upon the evidence, DNRC agrees with the TWRD's determination, the
application will be approved. If, however, based upon the evidence, the DNRC cannot agree with
the determination of the TWRD, DNRC shall publish notice, of the application once in a
newspaper of general circulation in the area of the source and shall serve notice by first-class
mail on any appropriator of water or holder of a permit who, according to the records of the
department, has a water right with a priority date before the application date, and may be
affected by the proposed development.

(e) DNRC and the TWRD shall attempt to resolve any disagreement on the determination
ofno adverse effect by the TWRD on a cooperative basis. If the DNRC or a holder ofa water right
recognized under state law with a priority date before the application date disagree with the
determination of no adverse effect, DNRC or the water users may seek relief from the Compact
Board.

(I) In any proceeding concerning the effect of new groundwater development on the
Reservation either before the TWRD, the DNRC, or before the Compact Board, the following
shall apply:

(i) 1· 150 Feet Wells: For new Tribal groundwater wells completed at a depth beneath the
surface of 1 to 150 feet, the Tribe shall bear the burden of showing no adverse effect to
groundwater uses recognized under state law with a priority date before the application date.

(ti)- 150 Feet or Deeper Wells: For Tribal groundwater wells completed at-a depth beneath
the surface of 150 feet or deeper, the owner of a water right recognized under state law with a
priority date before the application date shall bear the burden of showing any adverse effect to
the water right.

b. Groundwater Deyelopment Exempt From The ShoMp£, Of No Adyerse Effect. The
following wells are exempt from the requirement of showing no adverse effect: .

(1) Existing Tribal wells are exempt from the burden to show no adverse effect. The Tribe
may develop existing wells, or replacementa therefor, to their full capacity. The primary
municipal and domestic wells are listed in Appendix 8. Acomprehensive list ofexisting wells will
be kept on file in TWRD offices as per the requirement to list existing uses in Section A5. of
Article IV.

(2) New Tribal groundwater wells producing from the Volcanic Bedrock Aquifer may be
developed without a showing of no adverse effect. -

c. Ance'tral Missouri Riyer Channel Aquifer. Groundwater from the Ancestral Missouri
River Channel Aquifer shall be a primary source for non-irrigation uses; provided that, the
non·irrigation uses do not result in discharge of untreated water to land or surface water.
Groundwater from the Ancestral Missouri River Channel Aquifer is a supplemental source for
irrigation uses.

7. Moratorium.
a. New Slate Permits. With the exceptions listed in subsection (1) ofthis section, the DNRC

shall not process or grant an application for a permit to appropriate water from a source in the
Big Sandy Creek Basin (excluding Sage Creek and Lonesome Lake Coulee), and in the Beaver
Creek chainage after the date this Compact is ratified by the Montana Legislature and by the
ChipPewa Cree Business Committee, whichever date is later. This moratorium shall remain in
effect for a minimum of 10 years and shall only be lifted pursuant to the procedures set forth in
Section A 7.b ofArticle IV. This moratorium is not intended to apply to applications for change in
appropriation under state law.

(1) The moratorium shall not apply to the following appropriations:
(a) an appropriation of groundwater by means of a well or developed spring with a

maximum appropriation of 35 gallons per minute or less, not to exceed 10 acre-feet per year­
unless the appropriation is a combined appropriation from the same source from two or more
wells or developed springs exceeding the limitation;
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. (b) an appropriation of water for use by livestock if the maximum capacity of the
Impoundment or pit is less than 15 acre·feet and the appropriation is less than 30 acre·feet per
year and is from a source other than a perennial flowing stream;

(c) an appropriation of groundwater from any deep aquifer not hydrologically connected to
surface water.

(2) Within 120 days following the date the moratorium takes effect, the DNRC shall publish
notice ofthe moratorium once in a newspaper ofgeneral circulation in the area ofthe source and
shall serve notice by fIrst·class mail on all appropriators of water or holders of permits who,
according to the records of the department, have a water right with a source in the affected
drainages.

(3) The moratorium applies only to new permits issued under state law and is not a limit on
new development of the Tribal Water Right as set forth in this Compact.

b. Lifting of Moratorium. After 10 years, the Tribe or an individual seeking to appropriate
water in the affected drainages may petition the DNRC for removal of the moratorium, or the
DNRC may initiate proceedings to lift a moratorium on its own initiative. The DNRC shall
comply with the following procedure in making a determination as to whether water is available
in excess ofthe Tribal Water Right and rights recognized under state law. The DNRC and TWRD
may agree to modify procedures or provide additional procedures. Such modillcation is pursuant
to and shall not be deemed to be a modillcation of the Compact.

(1) Proceedjngs initiated by TWRD.
(a) The TWRD shall have sixty (60) days following the filing of the petition requesting that

the moratorium be lifted to provide the DNRC with data supporting its petition to lift the
moratorium.

(b) Within sixty (60) days following the receipt of the data supporting TWRD's petition, the
DNRC shall ~determine whether to lift the moratorium, and shall notify the TWRD of its
determination and the grounds therefor. The TWRD shall be allowed reasonable access to any
data relied upon by the DNRC for its determination.

(c) Within thirty (30) days following a determination by the DNRC not to lift the
moratorium, the TWRD may challenge the DNRC's determination in a de noyo proceeding
before the Compact Board. The moratorium shall continue pending Compact Board proceedings
and any appeal

(2) Proceedings jnjtjated by DNRC.
(a) The DNRC may, on request by a water user or on its own initiative, commence

proceedinga to determine whether to lift a moratorium.
(b) The DNRC shall notify the TWRD of the commencement of proceedings to determine

whether to lift the moratorium and shall submit to the TWRD all data in support of the
proceedings at the same time or as soon after such data becomes available as practical or shall
give the TWRD reasonable access to such data within the same time frame.

(c) The TWRD shall be given sixty (60) days following receipt of the data in support of the
proceedings to submit to the DNRC a statement ofthe Tribe's position concerning the issue along
with any supporting data and argument.

(d) The DNRC shall notify the TWRD ofits determination and the grounds therefor within
sixty (60) days of receipt of the Tribe's statement.

(e) Within thirty (30) days following a determination by the DNRC not to lift the
moratorium, the TWRD may challenge the DNRC's determination in a de novo proceeding
before the Compact Board. The moratorium shall continue pending Compact Board proceedings
and any appeal.

c. Excess Water. If the moratorium is lifted pursuant to the procedure described in A 7.b. of
Article IV, the Tribe shall have the first right to use the excess water for the purpose offulfilling
new reserved water rights, if any, on land acquired after the ratification date ofthis Compact,
but before the date the moratorium is lifted. The excess water used by the Tribe shall become
part of the Tribal Water Right and the tribe may make a change in use of, or transfer, including
storage, of such water pursuant to Section A,4.a. of Article IV.

d. Limit on New Tribal Groundwater Development. In any drainage with a moratorium, new
.Tribal groundwater development pursuant to Section C.l. ofArticle ill, by a well or developed
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, I
spring from an aquifer that is hydrologically connected to surface water shall be limited to~
••tim•• '"ro,,;.ti•• mromb;~.d ."ro,,-;.ti~ from ".mm.~won. md~.,""d"1
m a smgle drainage defmed by this Compact to 35 gallons per mmute or less, not to exceed: 1 '.
acre-feet per year_ /

8. Mutual Subordination To reduce the need for daily administration of water use on and, .
the Reservation, water rights shall not be administered in priority, but shall be satisfiedi
according to the following agreements. .,~~

a. Subordination toNQn-Tribal Water Rights Upstream Qfthe Reservation The Tribal Watei1
Right shall be subQrdinate to water rights recQgnized under state law upstream from any point~
on the Reservation with a priority date befQre the ratificatiQn date of this Compact. It is th~

intent of the parties that this subordination extends Qnly to valid water rights, and not to'!;
statements of claim filed pursuant to 85-2·221, MCA With the exception of rights exempt from':',
fJ.1ing in the state adjudication pursuant to 85·2·222, MCA, and rights exempt from the permit';
process pursuant to 85-2·306, MCA, a list of rights as currently claimed is attached as Appendiiii
3. Appendix 3 will be mQdified by any final decree resolving claims on the affected drainages1/
Appendix 3 may be modified due to clerical error or omission. ':d!:1

b. Effect of Mitigatjon. Because the impact of development of the Tribal Water Right oli:'!
downstream water rights recognized under State law has been mitigated by provisions of thit
Compact and by special measures set forth in drainage stipulatil)lls, any person claiming oit
holding a water right recognized under State law, or an interest in such water right, may not;~
assert priority over, or make a call for, or claim any of the water rights of the Tribe set forth mit
this Compact, in any court, tribunal, or other forum. .~

9. Stoekwatering ImpQundments Limited by Surface Area. Except for new stock pondS}
developed under Section C.2. of Article ill, the surface acreage limitations on stockwateringj
impoundments set forth in Article ill shall be the measure ofcompliance with the quantificaticiii~
of water rights for the purpose of stockwatering. ' .; .111-*

10. ImpQundments fQr the Purpose of Enhancing Fish and Wildlife Habitat ::.#
8. Fish- and Wjldlife Enhancement ImpmlDdments Ljmited by Surface Area, The surface.b'

acreage limitations on impoundinents for the purpose offish and wildlife enhancement set forth-/
in Article III shall be the measure of compliance with the quantification of water rights for'.thEi,j.
purpQse of fish and wildlife enhancement. . .:",,!frf'.

b. Limits on StuICtures. No structure for the purpose of fish and wildlife enhancement may,.j)
create a potential high water line beyond the existing wet riparian habitat delineated as fish and'::?
wildlife enhancement zones on the map attached as Appendix 4. --'i#;
. 11. Stn,clures Mimic Natural Processes. No structure for the purpose of fish and wildlif~::

enhancement, or new stockwatering impoundments on a perennial stream built after the,<i
ratification date of the Compact, excluding repair or replacement of existing structures, maj;~
stop the entire flow of surface water during fJ.1ling of the impoundment. To accomplish this·th~i
Tribe shall build any structure to mimic natural processes by allowing water to flow through the':;:;
s,tructure, or bypass the structure during fJ.1ling. , " . . .,i~

B. Biv Sandy Creek Basin. .,*~
1. OperatioD orEouncH\] Reseryoir, ': .?~
a. Minimum pool/24Q AFY Stored for SatiofactioD pfRelease. The minimum pool at Bonneaa,*

Reservoir shall be established by the Tribe. The Tribe shall store annually the minimum po6]fo[
plus 240 acre-feet, if water ,is available. The 240 acre·feet above the minimum pool shall,~
stored to satisfy the release set forth in this Article and shall not be available to satisfy theTrib¥~
Water Right. Evaporative loss shall be accounted for in setting the minimum pool and shaH no~
be subtracted fromthe 240 acre-foot pool stored for downstream water users. Any cbange in use~;
of the water stored in Bonneau Reservoir from irrigation to other purposes shall be withouW
adverse effect on downstream water uses recognized under state lB:w with a priority date .b~fot:eJif
the date of change, and measures to prevent adverse effect may mclude release of additlOna£~
water from Bonneau Reservoir. . 4'''~...

b. Releasefor Qff-R~servation.~rrigatipnUse. The Tribe shall rel~ase no m~re than. 1~4 ~'. ,:
from Bonneau ReservOIr or from direct flow ofBox Elder Creek to sabsfy the claIms for llTlgatio." ~
water rights currently held by Bert Corcoran, and the Tribe shall deliver this water to a pomt'o .. ,

..~'
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diversion specified in the drainage stipulation between the Tribe and Mr. Corcoran attached as
part ofAppendix 2; provided that, the Tribe shall hsve no responsibility to upgrade or to increase
the capacity of the 'existing delivery system; and further provided that, the Tribe shall not be
required to release water from Bonneau Reservoir below the minimum pool established by the
Tribe plus 240 acre·feet prior to satisfaction of the 240 acre·feet per year release set forth in
Section B.1.c. ofArticle IV, and the minimum pool at all other times. The 104 AFY release shall
be in accordance with a delivery schedule agreed to by Mr. Corcoran, or his successors in interest,
and the TWRD. Mr. Corcoran's claims for irrigation water rights shall be.specified in the
drainage stipulation between the Tribe and Mr. Corcoran attached as part of Appendix 2.
Nothing in the drainage .o;tipulation or in this Compact shall affect any existing right that Mr.
Corcoran may have to the use ofon·Reservation conveyance and distribution systems to deliver
this water.

c. 240 AFy Release. The Tribe shall annually release the first 240 acre·feet of water, as
measured near the confluence of Box Elder Creek and Lower Big Sandy Creek, stored in
Bonneau Reservoir above the minimum pool, at the request of the downstream irrigation water
users as set forth below, for maintenance of instream flow and for domestic and stock purposea
?n Lower Big Sandy Creek: The 240 AF of water,. once released, shall be designated as an
mstream flow and shall be senior to all Tribal diversions and all non·domestic and
n~n.stockwaterrights recognized under state law from the point of release to the confluence
Wlth the Milk River. The Tribe shall not divert from direct flow on Lower Big Sandy Creek
between its confluence with Box Elder Creek and the Reservation boundary at Stoneman
Farms, as that boundary exists on the effective date of this Compact, during release of the 240
AF ofwater to downstream water users in the months ofJuly and August. A structure that will
bypass the peak scheduled release'will be constructed for any divei-iaon ofthe Tribal Water Right
upstream of the confluence of Big Sandy Creek with Gravel Coulee. Under no circumstances
shall the Tribe be required to release more than 240 AFY ofwater to maintain instream flow and
for domestic and stock purposes. .

d. Schedule for 240 AFY. The method for determining the schedule of releases is as follows:
Water users on Lower Big Sandy Creek with drainage stipulations listed in Appendix 2 shall
eject a .three member Bonneau Release Committee to determine the schedule of release for the
240 AFY. The Committee shall notify the DNRC which shall notify the TWRD by May 1stofeach
year of the requested schedule. The schedule shall not exceed the 'operating standards of
Bonneau Reservoir or result in unreasonable interference ofthe Tribe's·use ofwater stored in the
Reservoir. If the TWRD does not receive notice by May 1 of any year, the TWRD shall release 2
cfs ~ontinuously for July and August in accordance with Section B.l.c. ofArticle IV. DNRC shall
notify water users. which·, according to the records of the Department, have a water right
recognized under state iaw with a source on Box Elder Creek, or on Big Sandy Creek between the
confluence with Box Elder Creek and the confluence with the Milk River, that the release may
not be diverted. After May I, at the request of the Bonneau Release Committee, the DNRC shall
request the Trihe to alter the rate of release and the Tribe may agree to comply. At the request of
the Tribe,. the DNRC shall request the Bonneau Release Committee to agree to forego the
release; and ifthe Committee believes the purposes for the release as set forth in Section B.l.c. of
Article IV are being $atisfied without the release, the Committee may, in any year, agree to
forego· the release. When streamflow in lower Big Sandy Creek at the bypass structure referred
to in Section B.l.c. of·Article•.IV, exceeds. the peak flow specified in the designated release
schedule, such £xcess flow can be diverted by the Tribe, subject to the diversion limits designated
in ·Articlem..

e. Effectiye Date for Bonneau Reservoir Operational Plan Notwithstanding ratification of
this Compact by the parties,.·the operational plan for Bonneau Reservoir set forth in Sections
B.·l.a. through c. ofArticle·IV.. shall not become effective until completion of the enlargement of
Bonneau Dam... ." " . .

2. Water Use on Lower Big Sandy Creek DreinAI:", .
a. 2'cfs ByPes" at Stoneman Farms. Structures will be constructed at each point of diversion

on Lower Big Sandy Creek which allow a minimum of2 cfs ofw.ater flow from direct and return
flow,.if available, to pass year. around from the moat downstream diversion on the Reservation on .
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Lower Big Sandy Creek. The 2 cfs shall be designated as an instream flow and shall be senior in
priority to Tribal diversions and all non-domestic and non-stockwatering water rights
recognized under state law with a point ofdiversion between the bypass and the confluence with·
the Milk River. When streamflow in Lower Big Sandy Creek exceeds 2 cfs outside the scheduled
240 AF release period, such excess flow can be diverted by the Tribe subject to diversion limits
designated in Article m.

b. Water Quality Issues.
(1) Monitorjng Wells Within one year following the effective date of this Compact, a

monitoring well network adequate to detect saline seep shall be installed to depths no greater
than 30 feet near the proposed Enlarged Stoneman Reservoir site shown in Appendix 6. The
location of the wells will be established by TWRD and DNRC (or its representative) and
groundwater level and quality shall be measured on a quarterly basis to establish baseline
conditions.

(2) Water Quality Monitorjng Before Con!'truction. Within one year following the effective
date of this Compact, a surface water quality network will be established by TWRD and DNRC
and quarterly sampling continued for a sufficient period of time to establish the water quality
baseline conditions referred to above, adjacent to and below the Stoneman Farms project. The
results of the baseline analysis will be used to establish a threshold value for water quality
degradation associated with salinity which will trigger the requirement for more extensive
study. .

(3) Water Qualitv Monitoring After Constructjon After construction of the Stoneman
Reservoir enlargement, monitoring of the wells and surface water quality will be resumed to
evaluate changes in water quality. If saJinity measurements result in a trend of increasing
salinity on a sustained basis over a reasonable period oftime, the TWRD or DNRC may petition
the Compact Board to appoint a technical expert to conduct an analysis to identify the causes of
the increasing salinity and recommend appropriate remedies. The analysis and
recommendations may include sources of salinity off the Reservation.

(4) Remedies The results of the analysis shall be submitted to the DNRC and to the TWRD
which shall make a joint effort to resolve the degradation issue based on the analyses. If the
analysis includes sources of salinity off the Reservation, the DNRC shall assist the TWRD in
obtaining reasonable access onto the land off the Reservation for the purpose of observation. If
the DNRc and the TWRD, are unable to resolve the issue within 30 days through joint effort, the
DNRC. the TWRD, or any affected water user, may petition the Compact Board for relief. The
Compact Board shall have jurisdiction over any contributor to the salinity problem and shall
fashion its remedy in a manner proportionate to the causes contributing to the problem. The
remedy fashioned by the Compact Board for salinity problems shall be limited to issuance of an
order to cease and desist the practice or practices leading to the salinity problems. The remedies
set forth in this section shall be in addition to any remedies or water quality standards provided
for under other applicable law.

C. Beayer Creek Drainage.
1. MQratllrium on Tribal Consumptive Uses For a period of five years following the

ratification date of the Compact, there shall be a moratorium on the development of Tribal
consumptive uses from surface water in the Beaver Creek drainage. During this moratorium, a
monitoring network consisting of three continuous recording ststions will be instslled and the
resulting data analyzed to determine ifBeaver Creek gains or loses flow between the confluence
of East and West Fork and the Reservation boundary. Location of the three gages shall be:

(1) the West Fork of Beaver Creek at the location the Tribe intends to divert water to the
East Fork;

(2) the confluence of the East and West Forks ofBeaver Creek; and
(3) the Reservation boundary at the most downstream point on Beaver Creek. A stsfl' gage

shall also be installed in East Fork Reservoir following enlargement of the Reservoir.
2. Development ofManagement Plan Based on the results of the five years of gage data on

Beaver Creek, the Tribe and the Montana Department of Fish, Wildlife and Parks shall work
cooperatively to develop a fishery and recreational management plan. The plan may include
modifications in minimum instream flows set forth in Section C.3. of Article IV. Such
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modification is pursuant to, and will not be deemed a modification of, this Compact. The
management plan is not binding on any party and shall not be used to modify minimum
instream flows until it is approved by the Tribe and the Montana Department of Fish, Wildlife
and Parks.

3. Operation of East Fork Reservoir Following Enlargement and pendjng Adoption of a
Management plan. During the moratorium imposed by Section C.l. of Article IV, or pending
adoption of the management plan authorized by Section C.2. ofArticle IV, East Fork Reservoir
may be enlarged; provided that,

a. The enlarged Reservoir shall be used only for recreational purposes during the five year
moratorium. However, after the five year moratorium period and pending adoption of the
management plan, the enlarged Reservoir may be utilized for multiple purposes, but remains
subject to the limitations set forth under Sections C.3.b., c., and d. of Article IV.

b. Any surface water diversion from the West Fork ofBeaver Creek and its tributaries on the
Reservation to the East Fork of Beaver Creek shall include a structure which allows a minimum
of 1cfs ofwater flow from direct and return flow, ifavailable, to pass year around; provided that,
the storing of water in East Fork Reservoir from the East Fork of Beaver Creek shall not be··
considered a diversion for the purposes of this provision.

c. For the drainage area below the confluence of the East and West Forks of Beaver Creek to
the northern Reservation boundary, any surface water diversion from Beaver Creek and its
tributaries on the Reservation shall include a structure which allows a minimum of.l cis ofwater
flow from direct and return flow, if available, to pass year around; provided that, the storing of
water in East Fork Reservoir from the East Fork of Beaver Creek shall not be considered a
diversion for the purposes of this provision.

d. The Tribe shall release water from East Fork Reservoir to augment streamflow on Beaver
Creek if the flow at the confluence of East and West Fork or below the most downstream
diversion on the Reservation, whichever is the most downstream, falls below 1cis; provided that,
the Tribe shall not be required to release water if the level of the enlarged Reservoir reaches or
falls below the minimum pool; and provided further that, the Tribe shall not be required to
release water if the flow at the Reservation boundary at the most downstream point on Beaver
Creek exceeds 2 cis.

4. Operation ofEas! Fork Reseryojr prior to Enlargement Prior to enlargement of East Fork
Reservoir and pending adoption of the management plan authorized by Section C.2. ofArticle
IV, the following diversionary constraints are in effect.

a. Any surface water diversion from the West and East Forks of Beaver Creek and its
tributaries on the Reservation shall include a structure which allows a minimum of 1cis ofwater
flow from direct and return flow, if available, to pass the structure year around.

b. For the drainage area below the confluence of the East and West Forks of Beaver Creek to
the northern Reservation boundary, any surface water diversion from Beaver Creek and its
tributaries on the Reservation shall include a structure which allows a minimum of 1cis ofwater
flow from direct and return flow, if available, to pass year round.

D. Enforcement. Chippewa Cree.Montana Compact Board
1. Establjshment of Board. There is hereby established the Chippewa Cree·Montana

Compact Board. The Board shall consist of three members: one member selected by the
Governor of the State of Montana from up to six nominees, up to three nominated by the
Commissioners of Chouteau County and up to three nominated by the Commissioners of Hill
County; one member appointed by the Chippewa Cree Business Committee; and one member
selected by the other two members. Ifthe Governor fails to select a board member from the list of
nominees, the Commissioners of Chouteau and Hill Counties may select the member. All
members shall be appointed within six months of the ratification date of this Compact and
within thirty days of the date any vacancy occurs. If an appointment is not timely made by the
Governor or County Commissioners, the Director of DNRC or hislher designee shall fill the
State's position. If an appointment ia not timely made by the Chippewa Cree Business
Committee, the Director of the TWRD or hislher designee shall fill the Tribe's position. Each
member shall serve a five·year term and shall be eligible for reappointment. The initial term of
each member shall be staggered with one member serving a five-year term, one a four-year term,
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7. Review and Enforcement of Board DecisioDs.
a. Decisions by the Board shall be effective immediately, unless stayed by the Board. Unless

otherwise provided by Congress, only the United States and parties to the proceedings before the·
Board may appeal any final decision by the Board to a court of competent jurisdiction within
thirty (30) days of such decision. The hearing on appeal shall be a trial de novo. The notice of
appeal shall be filed with the Board and served personally or by registered mail upon all parties
to the proceeding before the Board.
. b. Unless an appeal is flled within thirty (30) days of a final decision of the Board, as provided
m Section D.?a. ofArticle IV, any decision ofthe Board shall be recognized and enforced by any
court of competent jurisdiction on petition of the Board, or any party before the Board in the
proceeding in which the decision was made.

c. A court ofcompetent jurisdiction in which a timely appeal is filed pursuant to Section D.7.a.
of Article IV, or in which a petition to confirm or enforce is filed pursuant to Section D.7.b. of
Article IV, may order such temporary or permanent relief as it considers just and proper.

d. Any appeal may be taken from any decision of the court in which a timely appeal is filed
pursuant to Section D.?a. of Article IV, or in which a petition to confirm or enforce is filed
pursuant to Section D.?b. ofArticle IV, in the manner and to the same extent as from orders or
judgments of the court in a civil action.
. e. In any appeal or petition to confirm or enforce the Board's decision, the Board shall file with

the court the record of the proceedings before the Board within sixty (60) days of flling ofa notice
of appeal.

8. Waiver of Immunity. The Tribe and the State hereby waive their respective immunities
from suit, inclUding any defense the State shall have under the Eleventh Amendment of the
Constitution of the United States, in order to permit the resolution of disputes under this
Compact by the Chippewa Cree·Montana Compact Board, and the appeal or judicial
enforcement of Board decisions as provided herein, except that such waivers of sovereign
immunity by the Tribe or the State shall not extend to any action for money damages, costs, or
attorneys' fees. The parties agree that only Congress can waive the immunity of the United
States. The participation of the United States in the proceedings of the Compact Board shall be
as provided by Congress.

ARTICLE V· DISCLAIMERS AND RESERVATIONS

A. No Effect on Tribal Rights or Other Federal Reserved Water Rights.
1. The relationship between the water rights of the Chippewa Cree Tribe described herein

and any rights to water of any other Indian Tribe, or of any federally derived water right of an
individual, or of the United States on behalf of such Tribe or individual shall be determined by
the rule of priority.

2. Nothing in this Compact may be construed or interpreted in any manner to establish the
n~ture,extent, or manner of administration of the rights to water ofany other Indian tribes and
tribal members of other Indian tribes.

3. Nothing in this Compact is otherwise intended to conflict with or abrogate a right or claim
of an Indian Tribe other than the Chippewa Cree Tribe regarding its boundaries or property
interests.

4. Nothing in this Compact may be construed or interpreted in any manner to establish the
nature, extent, or manner of administration of the rights to water ofany other federal agency or
federal lands other than those of the Chippewa Cree Tribe.

B. Genera) Disclajmers. . .
Nothing in this Compact shall be so construed or interpreted: .
1. As a precedent for the litigation of reserved water rights or the interpretation or

administration offuture compacts between the United States and the State, or the United States
and any other state; .

2. To preclude the acquisition or exercise ofa right to the use ofwater by any member of the
Tribe outside the Reservation by purchase of such right or by acquisition of land, or by
application to the State.

3. To determine the relative rights inter sese of persons using water under the authority of
the State or the Tribe;
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4. To limit in any way the rights of the parties or any other person to litigate any issues or
questions not resolved by this Compact;

5. To authorize the taking of a water right which is vested under state or federal law;
6. To create or deny substantive rights through headings or captions used in this Compact;
7. To preclude or to discourage the Tribe from acquiring, by contracting or by other means,

water rights in addition to the rights acquired under this Compact from any existing or future
federal storage facilities off the Reservation; .

8. To address or prejudge whether, in any interstate apportionment, the Tribe's water right
shall be counted as part of the waters apportioned to the State;

9. To prohibit the Tribe, or the United States on behalf of the Tribe, from objecting in any
general stream adjudication in Montana Water Court to any claims to water rights not protected
by a drainage stipulation set forth in Appendix 2 of this Compact; provided that, the United
States, on behalf of any other Indian tribe, or in its oWn right, may raise valid objections to any
claims listed in Appendix 2 and Appendix 3 of this Compact;

10. To constitute a waiver ofsovereign immunity by the Tribe, State, or United States, except
as is expressly set forth in this Compact; . _

11. Unless otherwise provided by Congress, to prevent the United States, as trustee for the
Tribe, or the Tribe itself, from filing an action in any court of competent jurisdiction, to prevent
any Party from interfering with the Tribe in the enjoyment ofany water right in this Compact.

C. Rjghts Reserved
The parties expressly reserve all rights not granted, recognized or relinquished in this

Compact.
D. Qbli~ations QfUnited States Contingent.
NQtwithstanding any other language in this Compact, except as authorized under other

provisiQns of federal law, the obligations of the United States under this Compact shall be
·contingent on authorization by Congreaa. ,.

E. Exnenditures Qf MQney Contineent. ,
The expenditure or advance of any money or the performance Qf any work by the United

States or the Tribe pursuant to this Compact which may require appropriation of money bY
Congress or allotment of funds shall be contingent on such appropriation or allotment being
made.

ARTICLE VI . CONTRIBUTIONS TO SE'ITLEMENT

The Tribe and the State of Montana agree to support federal legislation ratifying this
Compact that will accomplish the following:

A. Off~ReservatjoD Water Sources
1. LaIse Elwell Water Supply The State and the Tribe agree to support federal legislation

that will provide an allocation of 10,000 acre·feet per year from storage water in Lake Elwell, as
described in Section C.6. of Article ill. The priQrity date of this water right shall be that
established for the source of supply. This water right will be held in trust and will be part Qfthe
Tribal Water Right. .

2. Ri g},t tQ participate in Future Projects tQ ImpQrt Water to the MjJk Riyer The Tribe shall
have the right to participate in any project to augment the water supply in the Milk River system
by transferring water from another drainage, and to have any such augmentation project deliver
any entitlement of the Tribe to water to a· point on the Reservation designated by the Tribe.

B. ProvisiQn Of A Municipal Rural And Industrial Water Supply System And A Tribal
Economjc Deyelopment Fund.

The State and Tribe agree to support federal legislation that will authorize and fund a
municipal, rural·and industrial water system adequate to meet the future MR&I water needs of
the Tribe, according to the needs and population projections as set forth in the MJmicipal Rural
and Indwtrial IMR&D Water Supply SyFtem Needs ASFessment prepared for the Bureau of
Reclamation, U.S. Department ofthe Interior (January, 1996), through either a regional system
or a system serving the Reservation only. The State and Tribe further agree to support federal
legislation that will establish an economic development fund as agreed to by the Tribe and the
Department ofthe Interior, or by the Tribe and the Montana Congressional Delegation. Support
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by the Department ofInterior for the proposed MR&I system will depend on a demonstration of
feasibility and appropriate allocation of costa.

C. Implementation Contineencies and CQst Share Qf AdministratjQn and MjtieatjQn
Implementation of this Compact shall be contingent upon the appropriation Qf necessary

funds by the Congress and by the Montana Legislature. The performance Qf any Qbligation by
any party under this Compact shall be cQntingent upon appropriation of funds therefor. No
liability shall accrue to any party in case necessary funds are not appropriated. The State and
the Tribe agree to recommend the following cost share for administration and mitigation
necessary to implement the Compact to the Montana State Legislature and the Congress for
apprQpriation on a schedule consistent with implementation as contemplated in this Compact.

1. The State and the Tribe agree to SUPPQrt federal legislation to appropriate $3,070,000 for
the administration ofthe Tribal Water Right by the Tribal Water Resources Department as set
fQrth in Articles III and IV of the Compact, including but not limited to: stream flow gages;
diversionlbypass structures on Big Sandy Creek; aerial survey of impoundmenta on the
Reservation; and development of a Tribal Water Code.

2. The State and the Tribe agree to support state legislation to appropriate $150,000 fQr the
following purposes as set forth in Articles III and IV of the Compact: water quality discharge
monitoring wells and mQnitoring prQgram; diversiQn structure on Big Sandy Creek; conveyance
structure on Box Elder Creek; and purchase of contract water from Lower Beaver Creek
Reservoir.

3. The state agrees to provide services, subject to the availability Qffunds, valued at $400,000
fQr administratiQn required by the Compact and for water quality sampling required by this
Compact.

ARTICLE VII· FINALITY, SETTLEMENT OF CLAIMS,
AND EFFECTIVENESS OF COMPACT

A: Ratificatjon and Effectiyeness of Compact.
1. This Compact shall become effective on the date it is ratified by the Tribe, by the State, and

by the CQngress of the United States, whichever date is latest; prQvided that, nQtwithstanding
the provisiQns ofSection 85·2·702(2), MCA, thQse aspects of the Compact specifically designated
in Section A.2. Qf Article VII, shall become effective as stated therein. Upon ratificatiQn of this
CQmpact by the Tribe and by the State, whichever is later, the terms of this Compact may not be
altered, vQided, or mQdified in any respect without the consent of both the Tribe and the State.
Once ratified by Congress, the Tribe, and the State, the Compact may not be modified without
the consent of the Tribe, the State, and the United States.

2. As between the State and the Tribe, the moratorium on state permita in the Big Sandy
Creek Basin set forth in Section A.7. Qf Article IV, shall become effective upon the date the
CQmpact is ratified by the MQntana Legislature and by the Chippewa Cree Business Committee,
whichever date is later. The reservoir operational plan for Bonneau Reservoir set forth in
Section B.l of Article IV shall not become effective until the ReservQir is enlarged.

3. NotWithstanding any other provision in this Compact, the Tribe reserves the right to
withdraw as a party to this Compact.

a. ifCongress has not ratified this Compact within four (4) years from the date the Compact is
ratified by the Tribe and by the State, whichever date is later, or

b. if the municipal, rural, and industrial water supply system which the feasibility study
identifies as the preferred alternative to serve the Rocky Boy's Reservation, or an equivalent
water Supply system as determined by the Tribe, is not authorized within four (4) years ofthe
date the Compact is ratified by the Tribe and by the State, whichever date is later, or

c. if appropriations are not authorized by Congress, including appropriations for planning,
design, and other pre,cQnstruction work on the municipal, rural, and industrial water supply
system authorized by Congress to serve the Rocky Boy's Reservation, within five (5) years of the
date the Compact is ratified by the Tribe and by the State, whichever date is later, or

d. if appropriations are not made in the manner contemplated by the federal legislation
authQrizing the Tribal municipal, rural, and industrial water supply system, or

e. if Construction of the Tribal municipal, rural, and industrial water supply system
authorized by Congress to serve the Rocky Boy's Reservation, has not commenced within seven

59



(7) years from the date the Compact is ratified by the Tribe and by the State, whichever date is
later, or

f. if construction of the Tribal municipal, rural, and industrial water supply system
authorized by Congress to serve the Rocky Boy's Reservation, has not been completed within
fourteen (14) years from the date the Compact is ratified by the Tribe and by the State,
whichever date is later.

The Tribe may exercise its right to withdraw by sending to the Governor of the State of
Montsna and to the Secretary of the Interior by certified mail a resolution of the Chippewa Cree
Business Committee stating the Tribe's intent to withdraw and specifying a withdrawal date not
sooner than 30 days from the date of the resolution. On the date designated in the resolution for
Tribal withdrawal, this Compact shall become null and void without further action by any party,
and the parties agree to resume negotiation in good faith for quantification of the water rights of
the Chippewa Cree Tribe and entry of a decree in a court of competent jurisdiction. If the Tribe
fails to take action to withdraw within five (5) years following the fourteen (14) year deadline for
completion of the water system, all provisions of the Compact shall remain in effect.

'4. Notwithstanding any other provision in this Compact, the Department of the Interior
reserves the right to refuse support for federal legislation ratifying this Compact.

B. Incorporation Into Decrees and DiSPOsition of Federal Suits
1. The Tribe and the State agree to defend the provisions and purposes of this Compact

including the quantification set forth in Article m, from all challenges and attacks in all
proceedings pursuant to this Section B of Article VIT.

2. Within 180 days of the date this Compact is ratified by the Chippewa Cree Business
Committee, the State ofMontana, and Congress, whichever is latest, the Tribe, the State, or the
United States shall file, in the general stream adjudication filed by the State of Montana
pursuant to the provisions of 85·2·702(3), MCA, a motion for entry of the proposed decree set
forth in Appendix 1 as the decree of the water rights held by the United States in trust for the
Chippewa Cree Tribe ofthe Rocky Boy's Reservation. If the court does not approve the proposed
decree Submitted with the motion within three years following the filing of the motion, the
Compact shall be voidable by agreement ofthe parties. Ifthe court approves t!)e proposed decree
within three years, but the decree is subsequently set aside by the court or. on appeal, the
Compact shall be voidable by agreement of the parties. The parties understand and agree that
the submission of this Compact to a state court or oourts, as provided for in this Compact, is
solely to comply with the provisions of 85-2-702(3), MCA, and does not expand the jurisdiction of
the state court or expand in any manner the waiver ofsovereign immunity of the United States
in the McCarran Amendment, 43 U.S.C. 666 or other provision of federal law.

3_ Consistent with section 3-7-224, MCA, setting forth the jurisdiction of the chief water
judge, for the purposes of section 85·2-702(3), MCA, the review by the Montana Water Court
shall be limited to Article m, Section A.8. ofArticle IV, and Appendix I, and may extend to other
sections of the Compact only to the extent that they relate to the determination ofexisting water
rights. The final decree shall consist of Article m and Section A.8. ofArticle IV as displayed in
Appendix 1 and such other information as may be required by 85-2-234, MCA. Nevertheless,
pursuant to section 85-2-702(3), MCA, the terms of the entire Compact must be included in the
preliminary decree without alteration for the purpose of notice.

4. Upon the issuance of a final decree by the Montana Water Court, or its successor, and the
completion ofany direct appeals therefrom, or upon the expiration ofthe time for filing any such
appeal, the United States, the Tribe, and the State shall execute and file joint motions pursuant
to Rule 41(a), Fed. R. Civ. P., to dismiss the Tribe's claims, and any claims made by the United
States as trustee for the Tribe, in United States y Aa~eson, No. CIV-79-21-GF (D. Mont. 1979)
(hereinafter referred to as •Aa geson") and such claims may only be refiled if the Tribe exerciaes
its option to withdraw as a party to the Compact pursuant to Section A.3. of Article VIT. This
Compact shall be filed as a consent decree in Aa~esononly if, prior to the dismissal ofAa~eson as
provided in this Article, it is finally determined in a judgmentbindingupon the State ofMontana
that the state courtslack jUrisdiction over, or that the state court proceedings are inadequate to
adjudicate, some or all of the water rights asserted in Aa~eSQn.
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C. Tribal Settlement of Water Claim.
The parties intend that the water rights and other rights confirmed to the Tribe in this

Compact are in full satisfaction of the Tribe's water rights claims, including federal reserved
water rights claims based on Wjnters V United States, 207 U.S. 564 (1908). In consideration of
the rights confirmed to the Tribe in this Compact, including rights to the future development of
water pursuant to Section C. ofArticle III, and ofperformance by the State ofMontana and the
United States of all actions required by this Compact, including entry ofa final order issuing the
decree of the reserved waterrights of the Tribe held in trust by the United States as quantified in
the Compact and displayed in Appendix I, the Tribe and the United States as trustee for the
Tribe hereby relinquish any and all claims to water rights ofthe Chippewa Cree Tribe within the
State of Montana existing on the date this Compact is ratified by the State and the Tribe,
whichever date is later.

D. BjDdjD~ Effect
Upon the effectiveness of any provision of this Compact, the terms of that provision will be

binding:
1. Upon the State and any person or entity ofany nature whatsoever using, claiming or in any .

manner asserting any right under the authority of the State to the use of water in the State of
Montana; provided that, the validity ofconsent, ratification, or authorization by the State is to be
determined by Montana law;

2. Upon the Tribe and any person or entity ofany nature whatsoever using, claiming or in any
manner asserting any right under the authority of the Tribe to the use ofthe Tribe's water right,
or any right arising under any doctrine of reserved or aboriginal water rights for the Tribe;
provided that, the validity of consent, ratification or authorization by the Tribe is to be
determined by tribal law; and

3. Upon the United States and any person or entity ofany nature whatsoever using, claiming
orin any manner asserting any right under the authority ofthe United States to the use ofwater
in the State of Montana; provided that, the validity of consent, ratification or authorization by
the United States is to be determined by federal law; and further provided that, nothing
contained in this Compact affects any claim of any Indian tribe other than the Chippewa Cree
Tribe, or of persons claiming water through any such other Indian tribe, or the right of any
Indian tribe other than the Chippewa Cree Tribe, or persons claiming water through any such
other Indian tribe, to pursue a claim to any water from any source based on any theory ofright or
entitlement.

ARTICLE VIll . LEGISLATION

The State and Tribe agree to seek enactment of any legislation necessary to effectuate the
provisions and purposes of this Compact, and to defend the provisions and purposes of this
Compact frOID all challenges and attacks; provided that, no provision of the Compact shall be
modified as to substance except as may be provided herein.

IN WITNESS WHEREOF the representatives of the State of Montana, the Chippewa Cree
Tribe of the Rocky Boy's Reservation, and the United States have signed this Compact on the
28th day of February, 2000.

History: En. Sec. 1, Ch. 265, L. 1997.
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Part 9
Crow Tribe-Montana Compact

85-20-901. Crow Tribe-Montana compact ratified. The compact entered into by the
State of Montana and the Crow Tribe and filed with the Secretary of State of the State of
Montana under the provis.ions of85-2·702 on June 22, 1999, is ratified. The compact is as follows:

WATER RIGHTS COMPACT ENTERED INTO BY
THE STATE OF MONTANA,

THE CROW TRIBE,

AND THE UNITED STATES OF AMERICA

This Compact is entered into by and among the State of Montana, the Crow Tribe, and the
United States ofAmerica for the purpose ofsettling any and all existing water rights claims ofor
on behalf of the Crow Tribe of Indians in the State of Montana.

ARTICLE I - RECITALS

WHEREAS, in 1975, the United States, on behalf of the Crow Tribe, brought suit in th~

United States District Court for the District of Montana to obtain a final determination of the
Tribe's water rights, see, U.S. v. Big Horn Low Line Canal Company, et al., No. CIV-75-34-BLG
(filed April 17, 1975); and '.:

WHEREAS, Congress consented to state court jurisdiction over the quantification of claimS
to water rights beld.by tbe United States ofAmerica in trust for the Tribe; see, "the McCarran
Amendment" 43 U.S.C. 666(a)(l)(1952); Colorado River Water Conservation Dist. v. United
States, 424 U.S. 800 (1976); Arizona v. San Carlos Apache Tribe, 463 U.S. 545 (1983); and .:

WHEREAS, the State of Montana initiated a general stream adjudication pursuant to the
provisions oTChapter 697, Laws 'ofMoritana 1979, which includes 'Crow tribal water rights; and .

WHEltEAs, the United StateS lias filed claims on'behalf of the Crow Tribe in the genefal .
stream adjudication initiated by the State of Montana; and ,

WHEREAS, the land~ and waters constitutin'g the Crow Indian Reservation and Tribal
Interests in the Ceded'Strip were part of the area recognized as the territory ofthe Crow IndianS
under the Treaty ofFQrt Laramie of September 17, 1851 and also were part ofthe area set apart
for the Crow Tribe under tlie''I'teaty ofF6rt Laramie of May 7,1868; and '. .

WHEREAS; for the pUrpOses of this Compact, the priority date for the .Tribal Wate~
recognize'd is May 7; 1868; whiCh is the senior water right on the water sources covered bytHjs
Compact; and .. .' ." . '.' "'. ~'''''.

WHEREAS 'the Mohtana Reserved Water Rights Compact Commission, under 85.2.702(1);'
MCA, is authorized t:o negotiate settlement of water' Tights clainis file'd by Indiali tribes o~ 'oil
their behalfby the United'States claiming reserved waters within the State of Montana; alieF'

WHEREAS the federal district court litigation was stayed in 1983 pending the outcome'Sf
Montana' StiiU: court'wa,ter aajudication proceedings, see, North'ern CheyeI)lle Tribe v. Adsit,
721F:2d 1187 i18g,·(9th·Cir.19~J;·and :.' , . , . ':' ...!.

WHEREAS, the' j;dju'cli~6bii of Crow'tri»SJ water rights in the state court proceedingS ~a1\
been suspended while'negotiations are'proceeding-to conclude a compact resolving all watei'-~
rights claims of the Ci-iiW'ffiji,e'withih the State of Montana; ~d . ' .' ,:,,,.~

, WHEREAS, the"Cfov;i''fijbSJ Council, or its dUly designa'ted representatives, have authOri~,
to .nego~iate thiS Cjim!.'~~:iJUr~uant to Resolution No. 99-33; and .' .:'~"fl

.. ;. .... -:" -.".

WHEREAS, the United States Attorney General, or a duly designated official ofth~ United
States Department of Justice, has authority to execute this Compact on behalf of the United
States pUl'suant to the authority to settle litigation contained in 28 U.S.C. Sections 516-17
(1993); and

WHEREAS, the Secretary of the Interior, or a duly designated official of the United States
Department ofthe Interior, has authority to execute this Compact on behalfofthe United States
Department ofthe Interiorpursuant to 43U,S,C. Section 1457 (1986, Supp. 1992), inter alia; and

.WHEREAS,. the Crow.Trib.e, th~ State of Montana, .and the United States agree that the
'I?bal Water RIght descnbed m this Compact shall be m satisfaction of all the Tribe's water
nghts claims within the State of Montana; and

.WHEREAS, it i~ in the best interest of all Parties that the water rights claims of the Crow
Tri?e be settled through agreement between and among the Tribe, the State ofMontana, and the
Uruted States; and

62



WHEREAS, in settling the water rights claims ofthe Crow Tribe the Parties do not intend to
alter or amend or to adopt or preclude any interpretation of the Yellowstone River Compact (Act
of October 10, 1951, ch. 629, 65 Stat.663 (1951»;

NOW THEREFORE, the Parties agree to enter into this Compact for the purpose ofsettling
the water rights claims of the Crow Tribe within the State of Montana.

ARTICLE IT . DEFINITIONS

The following definitions shall apply for purposes of this Compact:
1. "Acre-foot" or"AF' means the amount ofwater necessary to cover one acre to a depth ofone

foot and is equivalent to 43,560 cubic feet.
2. "Acre Feet Per Year" or "AFT means the quantity of water to which the Tribe has a right

each year measured in acre feet over a period of a year.
3. "Adverse Affect" or "Adversely Affect" means interference with or to interfere with the

reasonable exercise of a water right.
4. "Bighorn River Basin" means Water Court Basin 43P, the mainstem of the Bighorn River

and its tributaries (exclusive of the Little Bighorn River and its tributaries) within Montana to
its confluence with the Yellowstone River, as depicted on the map attached as Appendix 2.

5. "Bighorn Lake" means the body of water impounded on the Bighorn River by Yellowtail
Dam, Yellowtail Unit, Lower Bighorn Division, Pick·Sloan Missouri Program, Montana.

6. "Board" means the Crow - Montana Compact Board established by Section F, ofArticle IV
ofthis Compact. 0

7. "Ceded Strip" means the area covered by Article ill of the Act of April 27, 1904 (33
Stat.352), as depicted on the map attached as Appendix 5.

8. "Change in Use" as applied to the Tribal Water Right, means a change in the point of
diversion, the place of use, the purpose of use, or the place or the means of storage.

9. "Clarks Fork Yellowstone River Basin" means Water Court Basin 43D, the mainstem of
the Clarks Fork Yellowstone River and its tributaries from the Montana·Wyoming border to its
confluence with the Yellowstone River, as depicted on the map attached as Appendix 2. 0

10. "Crow Irrigation Project" means the irrigation project authorized by the Act ofMarch 3,
1891 (26 Stat. 989, 1040) managed by the United States, Department of the Interior, Bureau of
Indian Affairs, as of the date this Compact has been ratified by the Montana legislature,
consisting of the following project units: Agency, Big Horn, Forty Mile, Lodge Grass #1, Lodge
Grass #2, Pryor, Reno, Soap Creek, and Upper Little Horn; and including land held in trust by
the United States for the Tribe or a Tribal member within the Bozeman Trail and Two Leggins
districts which are managed by private irrigation associations as of the date this Compact has
been ratified by the Montana legislature.

11. "DNRC" means the Montsna Department ofNatural Resources and Conservation, or any
successor agency..

12. "Effective Date" means the date on which the Compact is ratified by the Crow Tribal
Council, by the Montana legislature, and by the Congress ofthe United States, whichever date is
latest.

o 13. "Groundwater" means any water that is beneath the ground surface.

14. "Little Bighorn River Basin" meansWater Court Basin 430, the mainstem of the Little
Bighorn River and its tributaries from the Montana.Wyoming border to its confluence with the
Bighorn River, as depicted on the map attached as Appendix 2.

15. "Natural Flow" means water that would exist in the Bighorn River and its tnbutaries in
the absence of human intervention.

16. "Parties" means the Tribe, the State, and the United States.
17. "Person" means an individual or any other entity, public or private, including the State,

the Tribe, and the United States and all officers, agents, and departments ofeach ofthe above.
18. "Pryor Creek Basin" means Water Court Basin 43E, the mainstem ofPryor Creek and its

tributaries from its headwaters to its confluence with the Yellowstone River, as depicted on the
map attached as Appendix 2.

19. "Recognized Under State Law" when referring to a water right, means a water right
arising under Montana law or a water right held by a nonmember ofthe Tribe on land not held in
trust by the Unitad States for the Tribe or a Tribal member.

20. ''Release" means to discharge water from storage, or the discharll'e ofwater from storage.
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21. "Reservation" means the Crow Indian Reservation consisting of the area as presently set
apart for the Crow Tribe pursuant to the following Treaty and laws: Article 2 ofthe Fort Laramie
Treaty of May 7.1868 (15 Stat. 649); the Act ofApril 11. 1882 (22 Stat. 42); the Act ofMarch 3,
1891 (26 Stat. 989); the Act of April 27. 1904 (33 Stat.352); the Act ofAugust 31.1937 (50 Stat.
884); and. the Act of November 2. 1994 (108 Stat. 4636). as depicted on the map attached as
Appendix 4.

22. "Rosebud Creek Basin" means Water Court Basin 42A, the mainstem ofRosebud Creek
and its tributaries from its headwaters to its confluence with the Yellowstone River. as depicted
on the map attached as Appendix 2. '

23. "Secretary" means the Secretary ofthe United States Department ofthe Interior..or his or
her duly authorized representative.

24. "Shoshone River Basin" means Water Court Basin 43N. the mainstem of the Shoshone
River and its tributaries within Montana. as depicted on the map attached as Appendix 2.

25. "State" means the State of Montana and all officers. agents. departments. and political
subdivisions thereof.

26. "Tongue River Basin" means Water Court Basin 42B. the mainstem of the Tongue River
and its tributaries from the Montana-Wyoming border to above and including Hanging Woman
Creek. as depicted on the map attached as Appendix 2.

27. 'Transfer" as applied to the Tribal Water Right. means to authorize a person to use all or
any part of the Tribal Water Right through a service contract. lease, or other similar agreement
of limited duration.

28. "Tribal Water Resources Department" or "TWRD" means the Crow Tribal Water
Resources Department. or any"successor agency. "

29. "Tribal Interests in 'the 'Ceded Strip" means all present and acqufred'interests in real
property. inCluding mineral interests. held in trust by the United States for the Tribe or Tribai
members within the Ceded StriP. consisting of: Crow Indian allotments held in trust by the
United States.for the Tribe' or Tribal members; interests restored to the Tribe pursuant to the
Act ofMay 19. 1958 (72 Stat: 121); as'modified by the Act ofAugust 14. 1958 (72 Stat. 575); and
other'interests held in trust by, the United States for the Tribe or Tribal members. ' '

30. "Tribal Watei-Right" ineimsthe right of the Crow Tribe. including any Tribal member. to
divert, use. or store w.ater as, described in Article ill of this Compact. "

31. "Tribe" means' tbe ,Crow,Tribe arid all officers., agents, and departments thereof.
32. "United, States"':means the federal government and all officers. agencies. and

departments thereof. ' .. ..'
33. "Yellowstone RiverBasin-between Bighorn River and Tongue'River" means Water Court

_ Basin 42KJ. the mainstem of the Yellowstone River and its tributaries between Bighom'River
and Tongue;River. ascd'epicted on'the niap.attached as Appendix 2. ' '

34'., ·~ellow£tone RNej,'Basin between Clarks Fork Yellowstone River and Bighorn River"
means Water Court Basin..~3Q. the ~ainstem of the Yellowstone River and its tributarieS
between Clarks Fork Yellowstone River and Bighorn River. as depicted on the map attached as
Appendix 2.

ARTICLE III - TRIBAL WATER RIGHT

A Rasin 43P' Bj~hornRiyer
1 QuaDtificatioD. Source. Volume
a. Natural Flow. The Tribe has a quantified water right to the Natural Flow of the Bighorn

River for current uses developed as of the date this Compact has been ratified by the Montana
legislature and new development within the Reservation of500.000 AFY. The use ofthis right is
subject to Sections A.6. and A.8.a.• ofArticle m. and the terms and conditions of the streamflow
and lake level management plan agreed to in aocordance with Section A.7.• ofArticle m.

(1). The Tribe has a right to divert or use or to authorize the diversion oruse ofwater from the
Natural Flow of the Bighorn River within the Reservation. subject to the terms and conditions in
Section C., of Article IV.

(2). The Tribe may change the source of water from the Natural Flow ofthe Bighorn River to
surface flow or storage of any tributary within the Bighorn River Basin within the Reservation
or to Groundwater within tbe Bighorn River Basin within the Reservation, subject to the terms
and conditions in Section C.2.a., of Article IV.
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(3). The use of the Tribal Water Right on units of the Crow Irrigation Project that divert water
from the Bighorn River as part ofthat project is a use of the Natural flow Tribal Water Right set
forth in Section A1.a., ofArticle Ill, in the Bighorn River Basin, and the use ofthis water shall be
subject to federal law.

b. Storage in Bighorn Lake.
(1). Subject to the approval of, and any terms and conditions specified by, Congress and to the

terms and conditions of the streamflow and lake level management plan agreed to in accordance
with Section A.7., of Article ill, the Tribe shall be entitled to an allocation of 300,000 AFY of
water stored in Bighorn Lake. The Tribe and the State agree to seek as a part of that allocation
the following:

(a). not more than 150,000 AFY of the allocation provided in Section A1.b.(l)., ofArticle ill
may be used or diverted as authorized by the Tribe, subject to the terms and conditions in Section
C., ofArticle IV; provided that, not more than 50,000 AFY may be used outside the Reservation
subject to the terms and conditions in Section C.2.c., ofArticle IV. This storage allocation is in
addition to the Natural Flow Tribal Water Right provided in Section A1.a., of Article ill.

(b). not less than 150,000 AFY.of the allocation provided in Section A1.b.(l) ofArticle ill shall
only be:

(i) managed so as to be available as a Release during low flow periods pursuant to
streamflow and lake level management plan agreed to under Section A 7., of Article ill; or

(ii) used for beneficial purposes including diversions for consumptive uses in years of excess,
Natural Flows and excess storage, if any, when unappropriated or unallocated water is
available, and subject to the terms and conditions in Section C., of Article IV.

(2). All other water stored in Bighorn Lake, except for the 6,000 AFY currently allocated by
contract to the Montana Power Company, or its suocessor·in·interest, and the 30,000 AFY
allocated by Congress to the Northern Cheyenne Tribe, shall be used only for flood control,
production of power, maintenance of instream flows, maintenance oflake levels and carryover
storage, consistent with Section A 7., ofArticle ill and federal law.

2 PriQritv Date
a. Natural Flow. The priQrity date of the Natural F1QW Tribal Water Right setfQrth in SectiQn

A1.a., Qf Article ill shall be May 7, 1868.
b. Storage. The priQrity date Qfthe Tribal Water Right to waters stored in Bighorn Lake set

fQrth in Section A1.b.(l)., Qf Article ill shall be the priQrity date Qf the water 'right held by the
Bureau of ReclamatiQn as decreed Qr to be decreed by the MQntana Water CQurt pursuant to
85·2-234, MCA

3 Period of Use The period of use Qf this water right shall be from January 1 thrQugh
December 31 Qf each year. '

4 points and Means Qf DiyersiQn Subject to the terms and conditions in Article IV, and
except fQr the 50,000 AFY that may be used Qutside the ReservatiQn as provided in SectiQn

Al.b.(l).(a)., QfArticle ill, the Tribe may divert or permit the diversion Qfthis water right from: '
any place and by any means within the Reservation fQr use within the Reservation, provided :
that, any diversiQn structure of the Tribal Water.Right upstream Qfthe TwQ Leggins diversiQn :
on the Bighorn River will be conStructed to bypass streamflQws established Qr modified pursuant
to Section A 7., of Article ill. ;

5. Purposes Subject to the terms and conditiQns in Article IV, the Tribal Water Right may be "
used fQr any purpQse within the'Reservation allQwed by Tribal and federal law. ;

6 Protection QfWater'Rights Recoe:nized Under State Law ..
a; Except as prQvided in SectiQn G.2., ofArticle m, water rights RecQgnized Under State Law

in the BighQrn River .Basin with a priority date befQre this Compact has been ratified by the
MQntana legislature Qr excepted rights that are provided in SectiQn D.1., of Article IV, are
protected from:

(1). an assertion Qf senior priQrity in the exercise Qf current uses Qf the Tribal Water Right
develQped as of the date this Compact has been ratified by the MQntana legislature. "

(2)_ new develQpment oflhe Tribal Water Right after the date this Compact has been ratified
by the Montana legislature: New develQpment Qf the Tribal Water Right shall be exercised as
junior in priQrity to water rights Recognized Under State Law in the BighQrn River Basin witha
priority datebefore this Compact has been ratified by the MQntana legislature Qr excepted rights
that are provided in Section D.l., ofArticle lV.
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b. The protection of water rights Recognized Under State Law set forth inBections A.6.a.{I).
and (2)., of Article ill extends to: valid existing water rights as decreed or to be decreed by the ."
Montana Water Court pursuant to 85-2-234, MCA; permits issued by DNRC; state water
reservations issued by the Montana Board of Natural Resources and Conservation or DNRC .,
(except for Water Reservation No. 1781-r (g»; water rights exempt from filing in the state'·:
adjudication pursuant to 85-2-222-, MCA; and, water rights excepted from the permit process ':
pursuant to 85-2·306, MCA. With the exception of rights exempt from filing in the state ~

adjudication pursuant to 85-2-222, MCA, and rights excepted from the permit process pursuant'··,!
to 85-2-306, MCA, a list of existing water rights as currently claimed and permits. and ',~

reservations issued is attached as Appendix 3. Appendix 3 shall be modified by decrees resolving ~
claims on the affected basin. Prior to issuance of the final decree, water rights protected shal1:be J
as recognized under state law, and all remedies available under state law shall be applicable! :.~
Appendix 3 may be modified due to clerical error or omission or to make Appendix 3 consistent .~
with modifications in accordance with 85-2-237,.85-2·314, or 85-2-316(10) through (13), MeA:;.:]

c. Administration and' distribution"between State and Tribal water uses within the·~
Reservation shall be as provided in Section A.4., of Article IV. ~" ..;.~~

d. New development, Change. in Use, or Transfer of the Tribal Water Right sball.not·.·l
Adversely Affect the exercise ofwater rights Recognized Under State Law in· the Bighorn River /.~
Basin with a priority-date before this Compact has been ratified by the Montana legislature 0~.~3
excepted rights that are provided in Section D:1., of Article IV. Measures to prevent AdverSe .'~

Affect may include Release of water from Bighorn Lake. . '. . \oj: .;~

e. 'Existing .uses 'of the "Tribal' Water Right.<;hall not be Adversely Affected ·by new.~
development, Change in·Use,:or Transfer of the Tribal Water Right,. except that the Tribe ma:r:~
allow Adverse Affect on uses'oftbe'Tribal Water Right on Tribally owned land. .' . ""~&'~

7 Streamflow and,Lake.I;eyel Manafement Plan .Pursuant·to this Compact, the Tribe;,thEi:i!,{
Secretary, and the State shall 'develop a streamflow and lake level management plan for·the-;~
Bighorn River, from the Yellowtail Afterbay Dam to a point immediately upstre'am of the Twd~,
Leggin's'diver~io~,and:f6rBighoi:n'Lak~.TM streamflow and l~e level mana~ementp~an shaJ!1
be agreed to Wlthin one (l)"year after this Compact has·been ratified by the Montana leglSlatllre.n
Ifthestreamt10wand lake'level managementplan is not'agreed to by the Tribe,the SecretarY, Oliff
the State.the provisions·ofSection A4.d.i',of.ArticleVn.apply..The streamflow'and lake lelV~W
managemeljt plari is-not-requir.ed:to be implemented until·the'·Effective Date of this Compa ;,
The streamflow and lake level management plan may be modified at any time with the cons'en .
of the Tribe; the :Sel:retaiY;.ahd.tlie State. The·Montana legislature intends that the streilm1lo . .
management plan shouldprovide enforceable mechanisms that protect:the long-term biologi ." ,
viability of the blue ribbOn wild trout fishery on the Bighorn River'from the Yellowtail Afterbay
Dam to the Two Leggins diversion.

'S Basin Closure withjn the Bighorn Riyer Basin
a. In the Bighom"River Basin, DNRC shall not process or grant an application for an

appropriation after tbis Compact has been ratified by the Montana legislature, provided that, in
accordance with the teims and conditions in Section D.l., ofArticle IV, the DNRC may issue a
certificate of water right or permit for use on fee land for:

(1). an appropriation ofGroundwater by means ofa well or developed spring with a maximum
appropriation of 35 gallons per minute or less, not to exceed 10 acre-feet per year, unless the
appropriation is a combined appropriation from the same source from two or more wells or
developed springs exceeding the limitation.
. (2). an appropriation'. of water for use by livestock if the maximum capacity of the
Impoundment or pit is less than 15 acre-feet and the appropriation is less than 30 acre-feet per
year and is from a source other than a perennialllowing stream.

(3). temj>orary emergency appropriations as provided in 85-2-113(3), MCA
b. The basin closure applies only to appropriations not excepted from the permit process, as

provided in Section D.l.; of Article IV, issued under state law and is not a limit on new
development of the Tribal Water Right as set forth in this Compact.

c. The basin closure applies only to new appropriations not excepted from the permit process,
as prOvided in Section D.l., ofArticle IV, and is not a limit on change ofuse or transfers ofwater
rights Recognized Under State Law, subject to the terms and conditions in Section D.2., of
Article IV. ' .
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B Ba"in 430' Little Bighorn Riyer..
1. Quantification - Source - Volume.
a. The Tribe has a water right for all surface flow, Groundwater, and storage within the Little

Bighorn River Basin, except as provided for in Sections B.6., and B.7.a., ofArticle m, and except
for water apportioned to Wyoming, ifany, as determined by a court ofcompetent jurisdiction or
Congress. Development of the Tribal Water Right shall be subject to the terms and conditions in
Section C., ofArticle IV. .

b. The use of the Tribal Water Right on units of the Crow Irrigation Project that divert water
in the Little Bighorn River Basin as part of that project is a use of the Tribal Water Right set
forth in Section B.l.a... of Article m, and the use of this water shall be subject to federal law.
Water stored. in Willow Creek Reser.voir also is a use of the Tribal Water Right.

2 Priority Date The priority da te ofthe Tribal Water Right setforth in Section B.l., ofArticle
III shall be May 7, 1868. .'

3 Period of Use The period of use of this water right shall be from January 1 through
December 31 of each year. ".

4 Po;nt._ and Mean" ofDjyersion' Subject to the terms and conditions in Article IV, the Tribe
may divert or permit the diversion of the Tribal Water Right from any place and by any means
within the Little Bighorn River Basin within the Reservation for use within the Reservation or
in connection with Tribal Interests in the Ceded Strip subject to the terms and conditions in
Section F., ofArticle m.and Section C.2.b., of Article IV;

5··PurpQses Subject to the terms and conditions in Article IV, the Tribal Water Right may be
used within the Reservation foroany 'purpose allowed by Tribal and federal1aw.

6 Prot.ertion of Water Right.- Recognjzed Under State Law
. a. Except as provided in Section G.2., ofArticle m, water rights Recognized Under State Law
ill the Little Bighorn River Basin with a priority date before this Compact has been ratified by
the Montana.legislatlJre9r ~cepted_£i_ghts_~~a~are provided in Section D.l., ofArticle IV, are
protected from: ..' . .. - . . ,."

(1). amlssertion of senior priority in the exercise of current uses of the Tribal Water Right
developed as of the date this Compact has been ratified by the Montana legislature.

(2). new. development of the Tribal Water Right after the date this Compact has been ratified
by the Montana -Jegislature':New development of the Tribal Water Right. shall be exercised' as
junior in priority to water. rights Recognized Under State Law in the Little ·Bighorn Basin with a
priority date before this Compact has been ratified by the Montana legislature or excepted rights
that are provided in Section D.l., of Article IV.

b. The protection of water rights RecognizedUnder State Law set forth in Sections B.6.a.(1).
and (2)., of Article III extends to: valid existing-water rights as decreed or to be decreed by the
Montana Water Court pursuant to 85·2-234,- MCA; permits issued by DNRC; state water
reservations issued by the Montana Board of Natural Resources and Conservation or DNRC
(except for Water Reservation No. 1781-r (g)); water rights exempt from filing in the state
adjudication pursuant to 85-2-222, MCA; and, water rights excepted from the permit process
pursuant to 85.2.306, MCA With the exception of rights exempt from filing in the state
adjudication pursuant to 85-2-222, MCA, and rights excepted from the permit process pursuant
to 85-2-306, MCA, a list of existing water rights as currently claimed and permits and
reservations issued is attached as Appendix 3. Appendix 3 shall be modified by decrees resolving
claims on the-affected basin. Prior to issuance of the final decree, water rights protected shall be
as recognized under state law, and all remedies available under state law shall be applicable._
Appendix 3 may be modified due to clerical error or omission or to make Appendix 3 consistent
with modifications in accordance with 85-2·237, 85·2-314, or-85·2-316(10) through (13), MCA.

c. Administration and distribution between State and Tribal water uses within the
Reservation shall be as provided in Section AA., of Article IV.

d, New development, Change in Use, or Transfer of the Tribal Water Right shall not
Adversely Affect the exercise of water rights Recognized Under State Law in the Little Bighorn
River Basin with a priority date before this Compact has been ratified by the Montana
legislature or excepted rights that are provided in Section D.l., ofArticle IV. --

e. Existing uses of the Tribal Water Right shall not be Adversely Affected by new
development, Change in Use, or Transfer of the Tribal Water Right, except that the Tribe may
allow Adverse Affect on uses of the Tribal Water Right on Tribally owned land.

7 Basin C1oC:llTe within the 14ttle Bighorn Riyer Basin
a. In the Little Bighorn River Basin, DNRC shall not process or grant an application for an ­

appropriation after this Compacthss been rstified by the Montana legislature, provided that, in
accordance with the terms and conditions in Section D.l., of Article IV, DNRC may issue a
certificate of water right or permit for use on fee land for: -

67



(I), an appropriation ofGroundwater by means ofa well or developed spring With a·maximum
appropriation,of 35 gallons per minute or less, not to exceed 10 acre-feet per year, unless the
appropriation is a combined appropriation from the same source from two or more wells or'
developed springs exceeding the limitation. '

(2). an appropriation of water for use by livestock if the maximum capacity of the.
impoundment or pit is less than 15 acre·feet and the appropriation is less than 30 acre-feet per
year and is from a source other than a perennial flowing stream. -,

(3), temporary emergency appropriations as provided in 85-2-113(3), MCA.
b. The basin closure applies only to new appropriations not excepted from the permit process,

as provided in Section D.L, of Article N, issued under state law and is not a limit on new
development of the Tribal Water Right as set forth in this Compact.

c. The basin closure applies only to new appropriations not excepted from the permit process,
as provided in Section D.l., ofArticle IV, and is not a limit on change ofuse or transfers ofwater
rights Recognized Under State Law, subject.to the terms and conditions in Section D.2., of
Article IV. , _ _,

C Basin 43E' Pryor Creek '
1 Quantification. Soureg ..Vclume ..l.~ <­

a"The Tribe has a water right for·all surface flow, Groundwater, and storage within the-Pryor ::
Creek Basin within the Reservation, except as provided for in Sections C.6. and C.7.a., ofArticle ,.:
ill. 'Development' of-the ,Tribal Water Right shall be subject to the terms and conditions i,zi,~
Section C."of Article IV",.:<· _ ," ',' " -- -, - .., - , ,-_,~i'

b. The-use of the -Tribal W.literRight on units of the Crow Irrigation Project that divertwa~l
in ~e Pryor Creek BasiJi Asrpart'of that proj~ct is a use of the Tri?al Water .Right set forth iDj
Section·C.l-.a., ofArlicle"illl'and ,the _use ~f this water shall be subject to federal Jaw. ' '~

2 Priority Date The priority date ofthe Tribal WaterRightsetforth in Section C.l., ofArticle
ill shall be May 7,1868.

3 Period of Use The period of use of this water right shall be from January 1 through
December 31 of each year. -- -

4 Points and Means ofDiversion Subject to the terms and conditions in Article IV, the Tribe
m.ay ,divert or permit the diversion of the Tribal Water Right from any place and by any means
WIthin the Pryor Creek Basin within the Reservation for use within the Reservation.

5 Purposes Subject to the terms and conditions in Article IV, the Tribal Water Right may be
used within the Reservation for any purpose allowed by Tribal and federal law.

S protectjon of Water Rights Recognized tInder State Law
a. Except as provided in Section G.2., ofArticle ill, water rights Recognized Under State Law

in the Pryor Creek Basin with a priority date before this Compact has been ratified by the
Montana legislature or excepted rights that are provided in Section D.l., of Article IV, are
protected from:

(1). an assertion of senior priority in the exerciae of current uses of the Tribal Water Right
developed as of the date this Compact has been ratified by the Montana legislature.

(2). new development of the Tribal Water Right after the date this Compact has been ratified
by the Montana legislature. New development of the Tribal Water Right shall be exercised as
junior in Priority to water rights Recognized Under State Law in the Pryor Creek Basin with a
priority date before this Compact has been ratified by the Montana legislature or excepted rights
that are provided in Section D.l., ofArticle IV.

b. The protection ofwater rights Recognized Under State Law set forth in Sections C.6.a.(1).
and (2)., ofArticle ill extends to: valid existing water rights as decreed or to be decreed by the
Montana Water Court pursuant to 85-2-234, MCA; permits issued by DNRC; state water
reservations issued by the Montana Board of Natural Resources and Conservation or DNRC;
water rights exempt from fiJingin the state adjudication pursuant to 85-2-222, MeA; and, water
rights excepted from the permit process pursuant to 85-2-306, MCA. With the exception ofrights
exempt from flling in the state adjudication pursuant to 85-2-222, MCA, and rights excepted
fro~ the permit process pursuant to 85-2·306, MeA, a list of existing water rights as currently
claImed and permits and reservations issued is attached as Appendix 3. Appendix 3 shall be
modified by decrees resolving claims on the affected basin. Prior to issuance of the final decree,
water rights protected shall be as recognized under state law, and all remedies available under
state law shall be applicable. Appendix 3 may be modified due to clerical error or omission or to
make Appendix 3 consistent with modifications in accordance with 85-2-237, 85-2-314, or
85-2·316(10) through (13), MeA.

c. Administration and distribution between State and Tribal water uses within the
Reservation shall be as provided in Section A.4., ofArticle IV.
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d. New development, Change in Use, or Transfer of the Tribal Water Right shall not
Adversely Affect the exercise of water rights Recognized Under State Law in the Pryor Creek
Basin with a priority date before this Compact has been ratified by the Montana legislature or
excepted rights that are provided in Section D.l., of Article IV.

e. Existing uses of the Tribal Water Right. shall not b~ Adversely Affected ~y new
development Change in Use, or Transfer of the Tribal Water RIght, except that the TrIbe may
allow Advers'e Affect on uses of the Tribal Water Right on Tribally owned land.

7 Basin Closure within tbe Pryor Creek Basin
a. In the Pryor Creek Basin, DNRC sh.all not process or grat;Jt an applica.tion for ~

appropriation after this Compact has been ratified by the Montana leglslature, proVIded that, m
accordance with the terms and conditions in Section D.l., of Article IV, DNRC may issue a
certificate of water right or permit for use on fee land for: ..,

(1). an appropriation ofGroundwater by means ofa well or developed sprmg Wlth a maXlmum
appropriation of 35 gallons per minute or less, not to exceed 10 acre-feet per year, unless the
appropriation is a combined appropriation from the same source from two or more wells or
developed springs exceeding the limitation.

(2). an appropriation of water for use by livestock if the maximum capacity of the
impoundment or pit is less than 15 acre·feet and the appropriation is less than 30 acre·feet pet
year and is from a source other than a perennial flowing stream.

(3). temporary emergency appropriations as provided in 85·2·113(3), MCA
b. The basin closure applies only to new appropriations not excepted from the permit process,

as provided in Section D.l., of Article IV, issued under state law and is not a limit on new
development of the Tribal Water Right as set forth in this Compact. .

c. The basin closure applies only to new appropriations not excepted from the permit process,
as provided in Section D.l., ofArticle IV, and is not a limit on change ofuse or transfers ofwater
rights Recognized Under State Law, subject to the terms and conditions in Section D.2., of
Article IV. . . ". .... .

D Basin 42A- RQ<ebud Creek
J QuantjficatiQn. SQurce . Volume The Tribe has a water right for all surface flow,

Groundwater, and storage within the Rosebud Creek Basin within the Reservation, except as
provided for in Sections D.6. andU..7., ofArticle m. Development of the Tribal Water Right shall
be subject to the' terms and 'conditions in Section C., of Article IV. .

2 PriQrity Date The priority date of the Tribal Water Right set forth in Section D.l., ofArticle
m shall be May 7, 1868. . .'

3 PeriQd' Qf Use The period of use of this water right shall be from January 1 through
December 31 of each year. '. '" '

4 PQint< and Means QfDjveuiQn Subject to the terms and conditions in Article IV, the Tribe'
may divert or permit the diversion ofthe Tribal Water Right from any place and by any means
within the Rosebud Creek Basin for use within the Reservation.

5 PurpQses Subject to the terms and conditions in Article IV, the Tribal Water Right may 00
used within ·the Reservation for any purpose allowed by Tribal and federal law. ..."

6 ProtectiQn Qf Water Hi e:J1t.< RecQ~ized Under State Law . .....
a. Within the Reservation. Except as provided in Section G.2., of Article m, ·water rights

Recognized Under StateI:.aw in the Rosebud Creek Basin within the Reservation with a priority
date before this Compact has'been ratified by the Montana legislature or excepted rights that
are provided in Section D.l., of Article IV, are protected from:

(1); an assertion of senior priority in the'exercise of current uses of the Tribal Water Right
developed as of the date this Compact has been ratified by the Montana legislature.

(2); new development ofthe Tribal Water Right after the date this Compact has been ratified
by the Montana legislature. New development of the Tribal Water Right shall be exercised as
junior in priority to water rights Recognized Under State Law in the Rosebud Creek Basin with a
priority date before this Compact has been ratified by the Montana legislature or excepted rights
that are provided in Section D.l., of Article IV. . . .' .'

b. The protection ofwater rights Recognized Under State Law set forth in Sections D.6.a.(1).
and (2)., of Article ill extends to: valid existing water rights as decreed or to be decreed by,the
Montana Water Court pursuant to 85·2·234,'MCA; permits issued by DNRC; stste water
reservations issued by the Montana Board of Natural Resources and Conservation or DNE€:;
water rights exempt from filing in the state adjudication pursuant to 85·2·222, MCA; and, water'
rights excepted from the permit process·pursuant to 85·2·306, MCA With the exception ofrightS
exempt from filing in the state adjiJdicationpursuant to 85·2·222, MCA, and rights excepted ::
from the permit process pursuant to 85·2·306, MCA, a list of existin~ water rights as curr~ntJy ..

69



claimed_and-permits and-reservations-issued within the Reservation is attached as Appendix 3. ",
Appendix 3shall be modified by decrees resolving claims on the affected basin. Prior to issuance-:­
of the -final decree, water rights protected: shall be as recognized under state law and- all~~. , . .
remedies available under state law shall_be applicable. Appendix 3 may be modified due;_to~~

clerical error-or omission or-to-make Appendix 3 consistent with modifications in .accordance;c
with 85·2.237.; 85·2'31-4; or_ 85·2.·316(10) through (13), MCA. _ _ ., ;"I,-il--

c. -Ad~inistration and <!Jstri?ution-. between -Stat;e and Tribal water uses within tile}.:
Reservation shall be as proVlded m Section A.4., ofArticle IV. - _. _ - ; -l' -

d. Outside the Reservation. Except as provided in Section G.2., of Article m, water rightii'
Recognized Under State Law in the Rosebud Creek Basin outside the Reservation are protected]
from an assertion of senior priority in the exercise of the Crow Tribal Water Right to the same'
extent provided in the Northern Cheyenne . Montana Compact, Sections A.3.c.L and ii., of
Article II, 85·20·301, MCA. Protection from an assertion of senior priority in the exercise of the
Crow Tribal Water Right for the Northern Cheyenne Tribal Water Right shall only be as
provided in Section D.7., of Article m.

e. New development, Change in Use, or Transfer of the Tribal Water Right shall not
Adversely Affect the exercise ofwater rights Recognized Under State Law in the Rosebud Creek
Basin within the Reservation with a priority date before this Compact has been ratified by the
Montana legislature or excepted rights that are provided in Section D.l., ofArticle IV, or outside
the Reservation to the same extent provided in the Northern Cheyenne· Montana Compact,
Section A.3.c.i. and ii., of Article II, 85·20·301, MCA.

f. Existing uses of the Tribal Water Right shall not be Adversely Affected by development,
Change in Use, or Transfer of the Tribal Water Right, except that the Tribe may allow Adverse
Affect of uses of the Tribal Water Right on Tribally owned land.

7 ProtectioD of Northern Cheyenne Tribal Water Ri~ts within the Northern Cheyenne
Re~eryatjQD

a. Except as provided in Section G.2., of Article m, the Northern Cheyenne Tribal Water
Right, recognized in the Northern Cheyenne. Montana Compact, Section A.3.a., of Article n,
85·20·301, MCA, is protected from an assertion of senior priority in the exercise of the Crow
Tribal Water Right.

b. New development, Change in Use, or Transfer of the Crow Tribal Water Right shall not
Adversely Affect the exercise of the Northern Cheyenne Tribal Water Right, recognized in the
Northern Cheyenne· Montana Compact, Section A.3.a., ofArticle n, 85·20·301, MCA.

8 Basjn C]Q~urewithin the Rpsebud Creek Basin within the Reservation
a. In the Rosebud Creek Basin upstream from the point that Rosebud Creek or any tributary

ofRosebud Creek leaves the Reservation, DNRC shall not process or grant an application for an
appropriation after this Compact has been ratified by the Montana legislature, provided that, in
accordance with the terms and conditions in Section D.l., of Article IV, DNRC may issue a
certificate of water right or permit for use on fee land for:

(1). an appropriation ofGroundwater by means ofa well or developed spring with a maximum
appropriation of 35 gallons per minute or less, not to exceed 10 acre·feet per year, unless the
appropriation is a combined appropriation from the same source from two or more wells or
developed springs exceeding the limitation.

(2). an appropriation of water for use by livestock if the maximum capacity of the
impoundment or pit is less than 15 acre·feet and the appropriation is less than 30 acre·feet per
year and is from a source other than a perennial flowing stream.

(3). temporary emergency appropriations as provided in 85·2·113(3), MCA.
b. The basin closure applies only to new appropriations not excepted from the permit process,

as provided in Section D.l., of Article IV, issued under state law and is not a limit on new
development of the Tribal Water Right as set forth in this Compact.

c. The basin closure applies only to new appropriations not excepted from the permit process,
as provided in Section D.l., ofArticle IV, and is not a limit on change ofuse or transfers ofwater
rights Recognized Under State Law, subject to the terms and conditions in Section D.2., of
Article IV.

E Yollngs Creek drain811e SQuirrel Creek drainaie TaDner Creek drainaee Dry Creek
drainage and Spring Creek drainage within Tongue River BAsin' Sarpy Creek drajnage within
Yellowstone River Basin between Billhorn Rjver and raneue River Cottonwood Creek
drainage Fiye Mile Creek drainage and Bluewater Creek drainage within Clarks Fork
Yellowstone River Bacjn' Salle Creek drainaee within Shoshone River Basjn' and Fly Creek
drainage Blue Creek drainage Dry Creek drainage and Bitter Creek drainage withjn
Yellowstone RjYer Basin between Clarks Fork Yellowstone Rjyer and Bjeborp Riyer
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1 Quantification - Source - Volume The Tribe has a water right for all surface flow,
Groundwater, and storage within the Reservation within Youngs Creek drainage, Squirrel
Creek drainage, Tanner Creek drainage, Dry Creek drainage, and Spring Creek drainage
within Tongue River Basin; Sarpy Creek drainage within Yellowstone River Basin between
Bighorn River and Tongue River; Cottonwood Creek drainage, Five Mile Creek drainage, and
Bluewater Creek drainage within Clarks. Fork Yellowstone River Basin; Sage Creek drainage
within Shoshone River Basin; and, Fly Creek drainage, Blue Creek drainage, Dry Creek
drainage, and Bitter Creek drainage within Yellowstone River Basin between Clarks Fork
Yellowstone River and Bighorn River, except as provided in Sections E.G. and E.7.a., ofArticle
m. Development of the Tribal Water Right shall be subject to the terms and conditions in
Section C., Article IV.

2 PrioritvDal&, The priority date ofthe Tribal Water Right set forth in SectionE.l., ofArticle
ill shall be May 7,1868.' ..-

3 Period of lise The period of use of tbis water right shall be from January 1 through.
December 31 of each year. .'

4 Points and Means of Djyersion Subject to the terms and conditions in Article IV, the Tribe
may divert or permit the diversion of the Tribal Water Right from any place and by any means
within the drainages listed in Section Rl., ofArticle ill within the Reservation for use within the
Reservation. . .

5 Purposes Subject to the terms and conditions in Article IV, the Tribal Water Right may be
used for any purpose within the Reservation allowed by Tribal and federal law.

6 Protection of Water Riebt.s RecofDjzed Under State Law .
a. Except as provided in Section G.2., ofArticle m, water rights Recognized Under State Law

in the drainages listed in Section E.l., ofArticle m, with a priority date before thia Compact has
been ratified by the Montana legislature or excepted rights that are provided in Section D.l., of
Article IV, are protected from: . " P .•

(1). an assertion of senior priority in the exercise of current uses of the Tribal Water Right
developed as of the date this Compact has been ratified by the Montana legislature. .'

(2). new development of the Tribal Water Right after the date thia Compact has been ratified
by the Montana legislature. New development of the Tribal Water Right shall be exercised·aa
junior in priority to water rights Recognized Under State Law in the drainages listed in Section
E.l., of Article ill with a priority·date before this Compact has been ratified by the Montans
legislature or excepted rights that are proVided in Section D.l., ofArticle IV. . .:. " .. '

b. The protection of water rights Recognized Under State Law set forth in Sections E.6.a.(I): ..
and (2)., ofArticle ill extends only to: valid existing water rights as decreed or to be decreed bJt· .;
the Montana Water Court pursuant to 85-2-234, MCA; permits issued by DNRC; state wa~:
reservations issued by the Montana Board of Natural Resources and Conservation or DNRC; 'j

water rights exempt from filing in the state adjudication pursuant to 85·2-222, MCA; and, water ::
rights excepted from the permit process pursuant to 85·2·306, MeA. With the exception ofrights ·it
exempt from filing in the state adjudication pursuant to 85·2·222, -MeA, and rights excepted·..:g
from the permit process pursuant to 85·2-306..MCA, a list of existing water rights as currently 1
claimed and permits and reservations issued is attached as Appendix 3. Appendix 3'shall be :z;
modified by decrees resolving claims on the affected basins. Prior to issuance of the final de<:reei..4
water rights protected shall be as recognized under·state law, and all remedies available unde;, /.
state law shall he applicable. Appendix 3 may be modified due to clerical error or omission or to .~.

make Appendix 3 consistent with modifications in accordance with 85·2-237, 85·2·314;. or.'.:
85-2·316(10) through (13), MeA. . ::&~f,

c. Administration and distribution between State and Tribal water uses within the.:<~

ReselYation shall be ·as provided:in Section A.4., of Article IV.. . " .': /i
d. New dev.elopment, 'Change in Use, or Transfer of the Tribal Water Right shall.not..~

Adversely Affect the exercise of water rights Recognized Under State Law in each drainage".,
listed in Section E.l., ofArticle m, with a priority date before this Compact has been ratified bi;;
the Montana' legislature or .excepted rights that are provided in Section D.l., ofArticle IV; "';'~;
'. e. Existing uses of the Tribal Watar Right shall not be Adversely Affected by development;:

Change in Use; or·Transfer. oUhe TribaLWater Right, except that the Tribe may allow AdverSe.';
Affect of uses of the Triba:! Water Right on Tribally owned land. ,"

7 H .r.' .,.i-:~'
'8ftlD v1QSllre within .the Reservation '. -.'0

a: In the drainages listed in'Section E.!., of Article ill, upstream from the point that eacli'~
stream or jts tributaries leaves the Reservation, DNRC shall not process or grant an application'
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for an appropriation after this Compact has been ratified by the Montana legislature, provided
that, in accordance with the terms and conditions in Section D.l., ofArticle IV, DNRC may issue
a certificate of water right or permit for use on fee land for:

(1). an appropriation ofGroundwater by means ofa well or developed spring with a maximum
appropriation of 35 gallons per minute or less, not to exceed 10 acre-feet per year, unless the
appropriation is a combined appropriation from the same source from two or more wells or
developed springs exceeding the limitation.

(2). an appropriation of water for use by livestock if the maximum capacity of the
impoundment or pit is less than 15 acre-feet and the appropriation is less than 30 acre·feet per
year and is from a source other than a perennial flowing stream.

(3). temporary emergency appropriations as provided in 85·2-113(3), MCA.
b. The basin closure applies only to new appropriations not excepted from the permit process,

as provided in Section D.l., of Article IV, issued under state law and is not a limit on new
development of the Tribal Water Right as set forth in this Compact.

c. The basin closure applies only to new appropriations not excepted from the permit process,
as provided in Section D.l., ofArticle IV, and is not a limit on change ofuse or transfers ofwater
rights Recognized Under State Law, subject to the terms and conditions in Section D.2., of
Article IV.

F Tribal Water Right in the Ceded Strip
1 QuaDtificatioD _ SouTce - Volume
a. Tribal Interests in the Ceded Strip. As part of the Tribal Water Right, the Tribe has a right

to divert a total of47,000AFYfrom surface flow, Groundwater, or storage within the Ceded Strip
from portions of the Sarpy Creek drainage and YECllowstone River within Yellowstone River
Basin between Bighorn River and Tongue River; Fly Creek drainage and Yellowstone River
within Yellowstone River"Basin-between Clarks Fork Yellowstone River'and Bighorn River;
Pryor Creek Basin; and Bighorn River Basin for use in connection with Tribal Interests in the
Ceded Strip; and, water imported to the Ceded Strip from the Little Bighorn River Basin for use
in connection with Tribal Interests in the Ceded Strip. Diversion and use shall be subject to the
terms and conditions in Sections C.l.c. and C.l.d., of Article IV.

(1). This 47,000 AFY is in addition to the Tribal Water Right set forth in Sections A. I., Rl.,
C.l., and E.l., of Article Ill, except that any diversion of this right from surface flow,
Groundwater, or storage within the Bighorn River Basin shall be deducted from the Tribal
Water Right as set forth in Section A.l., of Article ill.

(2). No more than 47,000 AFY may be diverted and used in connection with Tribal Interests in
the Ceded Strip from all water sources, provided that:

(a). no more than 2,500 AFY from all water sources including the Yellowstone River may be
diverted upstream from the confluence of the Bighorn River and the Yellowstone River.

(b). no more than 7,000 AF may be diverted from all sources including the Yellowstone River
in any month, provided that, aggregate uses from all sources not exceed 47,000 AFY.

b. Use limited to within the Ceded Strip. The Tribal Water Right of 47,000 AFY for use in
connection with Tribal Interests in the Ceded Strip shall be used only within the Ceded Strip and
shall not be considered a Change in Use or Transfer outside the Reservation for purposes of
Section C.2.c., of Article IV.

c. Any portion of the 50,000 AFY set forth in Section A.l.b.(l).(a)., ofArticle ill which may be
used outside the Reservation may also be used in connection with Tribal Interests in the Ceded
Strip in addition to the Tribal Water Right of47,000AFYset forth in Section F.l.a., ofArticle ill.

2 Priority Pate. The priority date of the Tribal Water Right set forth in Section F.l.a., of
Article ill shall be May 7, 1868.

R Period of Use The period of use of this water right shall be from January 1 through
December 31 of each year.

4 points and Meam QfDiverojon. Subject to the terms and conditions in Article IV, the Tribe
may divert or permit the diversion of the Tribal Water Right from any place and by any means
for use in connection with Tribal Interests in the Ceded Strip within the Ceded Strip.
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5 Purposes Subject to the terms and conditions in Article IV, the Tribal Water Right for use
in connection with Tribal Interests in the Ceded Strip may be used for beneficial purposes
allowed by Tribal, federal and state law.

6 protection of Water Rjghts Recognized Under State Law
a. Except as provided in Section G.2., ofArticle III, water rights Recognized Under State Law

affected by the exercise of the Tribal Water Right in the Ceded Strip with a priority date before
this Compact has been ratified by the Montana legislature or excepted rights that are provided
in Section D.l., of Article IV, are protected from:

(1). an assertion of senior priority in the· exercise of current uses of the Tribal Water Right
developed as of the date this Compact has been ratified by the Montana legislature.

(2). new development of the Tribal Water Right after the date this Compact has been ratified
by the Montana legislature. New development of the Tribal Water Right shall be exercised as
junior in priority to water rights Recognized Under State Law with a priority date before this
Compact has been ratified by the Montana legislature or excepted rights that are provided in
Section D.l., of Article IV. .

b. The protection of water rights Recognized Under State Law set forth in Sections F.6.a.(I).
and (2)., of Article III extends to: valid existing water rights as decreed or to be decreed by the
Montana Water Court pursuant to 85-2-234, MCA; permits issued by DNRC; state water
reservations issued by the Montana Board of Natural Resources and Conservation or DNRC
(except for Water Reservation Nos. 1781-r and 10006·r); water rights exempt from filing in the
stste adjudication pursuant to 85-2·222, MCA; and, water rights excepted from the permit
process pursuant to 85·2·306, MCA With the exception of rights exempt from filing in the state
adjudication pursuant to 85-2-222, MCA, and rights excepted from the permit process pursuant
to 85-2,306, MCA, a list of existing water rights as currently claimed and permits and

-reservations issued is attached as Appendix 3. Appendix 3 shall be modified by decrees resolving
claims on the affected basins. Prior to issuance of the final decree, water rights protected shall be
as recognized under state law, and all remedies available under state law shall be applicable.
Appendix 3 may be modified due to clerical error or omission or to make Appendix 3 consistent
with modifications in accordance with 85·2·237, 85·2-314, or 85-2-316(10) through (13), MCA

c. New development; Change in Use, or Transfer of the Tribal Water Right shall not
Adversely Affect the exercise of water rights Recognized Under State Law with a priority date
before this Compact has been ratified by the Montana legislature or excepted rights that are
provided in Section D.l., of Article IV.

d. Existing uses of the Tribal Water Right shall not be Adversely Affected by new
development, Change in Use, or Transfer of the Tribal Water Right, except that the Tribe may
allow Adverse Affect on uses of the Tribal Water Right on Tribally owned land.

G Addjtional Rights to Water As part of the water rights specifically set forth in SectionsA,
B., C., D., E., and F .., of Article III, the Tribe has a right to water from the following sources:

1 AppmtenantWater Riebts For land within the Reservation acquired after the Effective
Date of this Compact, the Tribe has the right to the use of any water right acquired as an
appurtenance to the land. At such time that the acquired land is transferred to trust status, the
water right appurtenant to·the'land acquired shall become part ofand not in addition to the
Tribal Water Right quantified in this Compact with a May 7,1868 priority date, provided that,
the acquiredwater right shall retain any protections set forth in this Compact. The Tribe shall
notify DNRC ofany acquisition ofwater in the Tribe's annual report and shall identify the water
right acquired, as set forth in Section E.l.,ofArticle IV. Any water right acquired shall be·added
as decreed by the Montana Water Court to the-list of current uses of the Tribal·Water Right as
provided in Section E.2., of Article IV.

2 Exempt Rights' ....., •..
a. Religious or cultural uses.of the Tribal Water Right by Crow Tribal members within the

Reservation·in de·minimis, amounts shall be allowed without prior review by DNRC..
b.. In accordance .with the terms and conditions in Section C.l., of Article IV, TWRD may

authorize developmentof the Tribal Water·Right for:
(1). an appropriation ofGroundwater by means ofa well or developed spring with a maximum

appropriation of 35 gallons per minute or less, not to exceed 10 acre·feet per year, unless the
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appropriation is a combined appropriation from the same source from two or more wells or
developed springs exceeding the limitation.

(2). an appropriation of water for use by livestock if the maximum capacity of the
impoundment or pit is less than 15 acre-feet and the appropriation is less than 30 acre-feet per
year and is from a source other than a perennial flowing stream.

(3). temporary emergency appropriations necessary to protect lives or property.
c. Uses of the Tribal Water Right provided for in Sections G.2.a. and G.2.b., ofArticle Ill, are

not subject to protection of water rights Recognized Under State Law provided in Sections AG.,
B.G., C.G., D.6., D.7., E.G., and F.G., ofArticle ill, or streamflows established or modified pursuant
to Section A 7., of Article Ill.

H Proposed Decree For purposes ofentry in the Montana Water Court, the proposed decree
ofthe Tribal Water Right set forth in Article ill is attached asAppendix l.lfthere are differences
between Appendix 1 and the Final Decree, the Final Decree shall control.

ARTICLE IV - IMPLEMENTATION OF TRIBAL WATER RIGHT

A Genera) Provisions
1 Trust Status ofnibal Water Ri~ht The Tribal Water Right shall be held in trust by the

United States.
2 niba) Water Ri~ht· Administration
a. Subject to the limitations imposed by this Compact and federal law, the use of the Tribal

Water Right shall be administered by the Tribe through TWRD within the Reservation, in the
Ceded Strip, and outside the Reservation. Disputes, not within the jurisdiction of the Compact
Board set forth in FA., ofArticle IV, concerning use of the Tribal Water Right in the Ceded Strip
and outside the Reservation which raise issues concerning the application ofstate or federal law
shall be resolved in a court ofcompetent jurisdiction. Those disputes concerrnng use ofthe Tribal
Water Right in the Ceded Strip and outside the Reservation which do not raise issues concerning
the application of state or federal law shall be within the exclusive jurisdiction of the Tribe.
Subject to the limitations imposed by this Compact, the Tribe shall have the final and exclusive
jurisdiction to resolve all disputes concerning the Tribal Water Right between holders of water
rights under the Tribal Water Right. TWRD shall develop policies and procedures for monitoring
water use, diversions, and maintaining records of water use and development consistent with
this Compact. The current water use and diversions and new development shall be identified by
location and quantity.

b. Administration and enforcement of the Tribal Water Right shall be pursuant to a Tribal
water code, which shall be developed and adopted by the Tribe within two (2) years following the
Effective nate of this Compact pursuant to any requirements set forth in the Constitution of the
Crow Tribe. Pending the adoption of the Tribal water code, the administration and enforcement
of the Tribal Water Right shall be by the Secretary of the Interior.

c. The Tribe shall not administer any water right Recognized Under State Law.
d. Administration, operation and maintenance, and delivery of the Tribal Water Right on the

Crow Irrigation Project shall be conducted by the United States Department of the Interior,
Bureau of Indian Affairs, in accordance with applicable federal laws. Portions of the Project
within the Bozeman Trail and Two Leggins Districts shall be administered in accordance with
applicable law.

3 Water Rights Recognized Under State Law' Administration
a. The State shall administer and enforce all water rights Recognized Under State Law to the

use of surface flows, Groundwater, and storage within or outside the Reservation. The State
shall have the final and exclusive jurisdiction to resolve all disputes between holders of water
rights Recognized Under State Law.

b. The State shall not administer or enforce any part of the Tribal Water Right.
c. For water rights Recognized Under State Law, ifany, utilizing water delivered by the Crow

Irrigation Project, administration and distribution of such water shall be conducted by the
United States Department of the Interior, Bureau of Indian Affairs, in accordance with
applicable federal laws.
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4 DistributiQn Qf Water Between the Parties When water availability is insufficient to
satisfy all water rights under the Tribal Water Right and all water rights Recognized Under
State Law within the Reservation, administration and distribution shall be as follows:

a. distribution between the water 'administered by the Tribe and the United States· for
current uses of the Tribal Water Right within the Reservation developed as of the date thiS
Compact has been ratified by the Montana legislature and the water for water rights Recognized
Under State Law within the Reservation with a priority date before this Compact has beeIi
ratified by the Montana legislature shall be on an equitable basis in proportion to the amount of
water required for Tribal water use as listed pursuant to Section E.2., of Article N, and the
amount of water required for water rights Recognized Under State Law, provided that, the
Parties recognize that distribution may not be on a precise proportional basis due to the need to
take into account the physical constraints of water delivery. Administration and distribution by
the Tribe, the United States, and the State within their proportional shares shall be pursuant to
Tribal, federal, and state law respectively, and shall be coordinated as necessary. ThiS
distribution shall not modify the right ofa holder ofa water right Recognized UnderState Law to
seek enforcement of such water right against other water rights Recognized Under State Law in
priority without the agreement of the water right holder.

b. future development of the Tribal Water Right after this Compact has been ratified by the
Montana legislature shall be enforced as junior in priority to the water rights subject to· a ,
proportional distribution as set forth in Section A4.a., of Article N. l'

c. nothing in Section A.'4.a., of Article IV shall prevent water users from agreeing to ar;'"
alternative water distribution plan on the basis ofindividual water rights pursuant to applicable
state, Tribal, or federal law. . ,;

5 SuPseQJjeDt Federal Qr'Staie r,a";'; .Administration under Sections A.2.d., A.3.8.. and A.3.~:i i
ofArticle N shall be as set forth in this Compact except as may otherwise be determined by -a: )
court of competent jurisdiction or established by Congress. . "

B Use Qf the Tribal Water Ri~t ..
1 persQns Entitled to Use the TrihalWater Ri~t The Tribal Water Right may be used by the j

Tribe, Tribal members, or Persons authorized by the Tribe, provided that, the Tribe may not ?
limit or deprive Indians residing on the Reservation or in the Ceded Strip ofany right, pursuant ~

to 25 U.S.C.. 381, to ajust and equal portion ofthe Tribal Water Right setforth in Article m. ., ~
2 Effect QfNQn-Use Qfthe Tribal Water Rjiht State law doctrines relating to the use ofwateio ~r

rights, including but not limited to relinquishment, forfeiture or abandonment, do not apply to ;4
the Tribal Water Right. Thus, non·use ofall or any of the Tribal Water Right described in Article ;~

III 'shall not constitute a relinquishment, forfeiture or abandonment of such rights. . '.'" "
C Tribal Water Right- New Development Cbanl:e in Use or Transfer .-..:
1 New Deyelopment of Surface Fjow .Groimdwater OT Storage of the Tribal Water Right· :{
a. New Development of Surface F1ow, Groundwater, or Storage Within the Reservation:· ~

After the Effective Date ofthis Compact, the Tribe may develop or authorize new development of !~
surface flow, 'Groundwater, or storage of the Tribal Water Right within the Reservation; .~
provided that, such development shan not Adversely Affect a water right Recognized Under !4
State Law with a priority date beforethis Compact has been ratified by the Montana legislaturtj'¥
or excepted rights that are provided:in Section D.1., ofArticle N. . ""'j1

b. Prerequisite Administrative Procedure within the Reservation. The following procedure ~
for determining whether new development ofsurface flow, Groundwater, or storage ofthe Tribal~
Water Right within the·Resetvation·will have an Adverse Affect on water rights Reco~..J
Under State Law shlill'oe.followed prior to· seeking relief from the Compact Board; "~lI

(1). 'Application for heVi'1levelojJment ofa surface flow, Groundwater, or storage use within.'ll
the Reservation shall be made to TWRD. '. ··.."ii!!i

(2). TWRD"~I1'ill.·;~eView 'the application and IiJ.~e a detern:ination of whether the .new'~
development willhave an· Adverse Affect on water nghts Recogruzed Under. State Law Wlth ail
priority date ~efOt~thiiC?nipacthas bee~ ratified by the Montana legislature or excepted rig~tS.i·
that are provlded.til Section D.l., (if Article N. Upon request by TWRD, DNRC shall proVlM:'
information on state water rights as recorded in the DNRC database to TWRD. ..:.~

.... ~

75



(3). IfTWRD determines that the new development will have an Adverse Affect OIl a water
light Recognized Under State Law with a priority date before this Compact has been ratified by
the Montana legislature or excepted rights that are provided in Section D.l., ofArticle IV, TWRD
shall deny the application. If TWRD determines that the new development will not have an
Adverse Affect on a water right Recognized Under State Law with a priority date before this
Compact has been ratified by the Montana legislature or excepted rights that are provided in
SectionD.l., ofArticle IV, TWRD shall forward the application with its determination to DNRC.

(4). If, based upon the evidence, DNRC agrees with TWRD's determination, DNRC shall
notify TWRD. If, however, based upon the evidence, DNRC cannot agree with TWRD's
determination, DNRC shall publish notice of the application once in a newspaper of general
circulation in the area of the source and shall serve notice by first-class mail on any holder of a
water right Recognized Under State Law who, according to the records of the DNRC, has a water
right with a priority date before this Compact has been ratified by the Montana legislature or
excepted rights that are provided in Section D.l., of Article IV, and may be affected by the
proposed development. DNRC shan notify TWRD within ninety (90) days of DNRC's
determination.

(5). DNRC and TWRD should attempt to resolve any disagreement on TWRD's
determination of no Adverse Affect on a cooperative basis. If DNRC or a holder of a water right
Recognized Under State Law with a priority date before this Compact has been ratified by the
Montana legislature or excepted rights that are provided in Section D:l., ofArticle IV, disagree
with the determination of no Adverse Affect, DNRC or the water right holder may seek relief
from the Compact Board.

(6). In any proceeding concerning the effect of new Groundwater development of the Tribal
Water Right within the Reservation either before TWRD, DNRC, or before the Compact Board,
the following shall apply:

(a). Wells Less than 100 Feet: For new Groundwater wells to be completed at a depth beneath
the surface ofless than 100 feet, the applicant shall bear the burden ofshowing no Adverse Affect
to a water right Recognized Under State Law with a priority date before this Compact has been
ratified by the Montana legislature or excepted rights that are provided in SectionD:l., ofArticle
IV.

(b). 100 Feet or Deeper Wells: For new Groundwater wells to be completed at a depth beneath
the surface of 100 feet or deeper, the owner of a water right Recognized Under State Law with a
priority date before this Compact has been ratified by the Montana legislature or excepted rights
that are provided in Section D.l., ofArticle IV, shall bear the burden ofshowingAdverse Affect to
the water right.

(7). In any proceeding concerning the effect of new storage development of the Tribal Water
Right within the Reservation either before TWRD, DNRC, or before the Compact Board, the
following shan apply:

(a). Storage Over 50 AF: For new storage facilities with a planned constructed capacity of
more than 50 AF, the applicant shall bear the burden of showing no Adverse Affect to a water
right Recognized Under State Law with a priority date before this Compact has been ratified by
the Montana legislature or excepted rights that are provided in Section D.l., ofArticle IV.

(b). Storage 50 AF or Less: For new storage facilities with a planned constructed capacity of
50 AF or less, the owner of the water right Recognized Under State Law with a priority date
before this Compact has been ratified by the Montana legislature or excepted rights that are
provided in Section D.l., of Article IV, shall bear the burden of showing Adverse Affect to·the
water right.

c. New Development of Surface Flow, Groundwater, or Storage for Use in Connection with
Tribal Interests in the Ceded Strip. After the Effective Date of this Compact, the Tribe may
develop or authorize new development, from surface flow, Groundwater, or storage, ofthe Tribal
Water Right as set forth in Section F., of Article ill and subject to the terms and conditions in
Section F.l., ofArticle ill for use in connection with Tribal Interests in the Ceded Strip; provided
that, such development shall not Adversely Affect a water right Recognized Under State Law
with a priority date before this Compacthas been ratified by the Montana legislature or excepted
rights that are provided in Section D.l., of Article IV.
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d. Pt-erequisite Administrative Procedure within the Ceded Strip. The following procedure .
for determining whether new development ofsurface flow, Groundwater, or storage ofthe Tribal
Water Right for use in connection with Tribal Interests in the Ceded Strip will have an Adverse"
Affect on water rights Recognized Under State Law shall be followed prior to seeking relieffrom'"
the Compact Board: ,'i'

(1). Application for new development of surface flow, Groundwater, or storage of the Tribal­
Water Right for use in connection with Tribal Interests in the Ceded Strip shall be made tit.,
1WRD. . :'c';

(2). TWRD shall review the application and make a determination of whether the new~

development will have an Adverse Affect on water rights Recognized Under State Law with 8:~
priority date before this Compact has been ratified by the Montana legislature or excepted rights ::.
that are provided in Section D.l., of Article IV or pursuant to 85-2-306, MCA. Upon request by.J;
1WRD, DNRC shall provide information on state water rights as recorded in the DNRC"
database to TWRD. .;os ;

(3). IfTWRD determines that the new development will have an Adverse Affect on a wate~·.·\

right Recognized Under State Law with a priority date before this Compact has been ratified b~:
the Moritana legialature or excepted rights that are provided in Section D.l., of Article IV or:.
pursuant to 85·2·306, MCA, TWRD shall deny the application. If TWRD determines that thie
new development will not have an Adverse Affect on a water right Recognized Under State Lair:::.
with a priority date before this Compact has been ratified by the Montana legislature or excepted';f
rights that are provided in Section D.l., ofArticle IV or pursuant to 85-2·306, MCA, TWRD shall";·
forward the application with its determination to DNRC. . .~::

(4). If, based upon the evidence, DNRC agrees with TWRD's determination, DNRC shall;~
_notify 1WRD. If, however, based upon the evidence, DNRC cannot agree with TWlUl:s~:

determination, DNRC shall publish notice of the application once in a newspaper of gener
circulation in the area of the source and shall serve notice by first·c1ass mail on any holder of 8::'
water right Recognized Urider State Law who, according to the records of the department, has ii,­
water right with a priority date before this-Compact has been ratified by the Montana legislature;
or excepted rights that are provided in Section D.l., ofArticle IV or pursuant to 85·2·306, MCki..
and may be affected by the proposed development. DNRC shall notify TWRD within ninety (90k'
days of DNRC's determination. ....:J"

(5). DNRC and TWRD should attempt to resolve any disagreement on TWRD's;·:.
determination of no Adverse Affect on a cooperative basis. IfDNRC or a holder of a water righ~';
Recognized Under State Law with a priority date before this Compact has.been ratified by the'.
Montana legislature or excepted rights that are provided in Section D.l., of Article' IV·.ai' .
pursuant to 85-2-306, MCA, disagree with the determination ofno Adverse Affect, DNRC or th!!:.
water right holder may seek relief from the Compact Board. . .d~j

(6). In any proceeding concerning the effect of new Groundwater development of the Trib'al·:
Water Right for use in connection with·Tribal Interests in the Ceded Strip either before TWRD;:t
DNRC, or before the Compact Board, the following shall apply: ".-d.

(a). Wells Less than 100 Feet: For new Groundwater wells to be completed at a depth beneath
the surface ofless than 100feet, the applicant shall bear the burden ofshowing no Adverse Affeet:f'
to a water right Recognized Under State Law with a priority date before this Compact has been..
ratified by the Montana legislature or exempt rights that are provided in Section D.l., ofArtiel€;",
IV or pursuant to 85-2·306; MCA ........ . . :i,·r

(b). 100 Feet or Deeper Wells: For new Groundwater wells to be completed at a depth beneatli'
the surface of 100 feet or deeper, the owner of a water right Recognized Under State Law with'a;"
priority date before this Compact has been ratified by the Montana legislature or excepted righta(
that are"provided in Section D.l., of Article'IV or. pursuant to 85-2-306, MCA, shall bear the.· ..
burden of showing Adverse Affect to the' water right. . ' ..' ".

(7). In.any proceeding concerning'the effect of new storage development of the Tribal Water~'
Right for use in connection with Tribal Interests in the Ceded Strip eitherbefore TWRD, DNRQi!)
or before the Compact Board; the-following shall apply:.: . ';'i~~
.. (a). Storage Over' 50 AF: For new storage facilities with li planned constructed capacity Q •

more than 50 AF, the applicant shall bear the burden of showing no Adverse Affect to a wa~
'",
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right Recognized Under State Law with a priority date before this Compact has been ratified by
the Montana legislature or excepted rights that are provided in Section D.l., of Article IV or
pursuant to 85·2·306, MCA

(b). Storage 50 AF or Less: For new storage facilities with a planned constructed capacity of
50~ or less, the owner of the water right Recognized Under State Law with a priority date
before this Compact has been ratified by the Montana legislature or excepted rights that are
provided in Section D.l., of Article IV or pursuant to 85·2-306, MCA, shall bear the burden of
showing Adverse Affect to the water right.

e. Groundwater Development of the Tribal Water Right Exempt from the Showing of No
Adverse Affect. The following wells are exempt from the requirement of showing no Adverse
Affect:

(1). Wells developed as of the date this Compact has been ratified by the Montana legislature
are exempt from the burden to show no Adverse Affect. These wells may be replaced, repaired or
rehabilitated to the original constructed capacity. A comprehensive list of wells developed as of
the date this Compact has been ratified by the Montana legislature shall be kept on file in TWRD
offices as part of the requirement to list current uses of the Tribal Water Right in Section E.2., of
Article IV.

(2). An authorized use of Groundwater by means of a well or developed spring with a
--"m"'axun'"Urn appropriation~of35 gallons per minute or less,-not to exceed 10 acre-feet per year,

unless the appropriation is a combined appropriation from the same source from two or more
wells or developed springs exceeding the limitation.

f. Storage Development of the Tribal Water Right Exempt from the Showing of No Adverse
Affect. The following storage facilities are exempt from the requirement of showing no Adverse
Affect:

(1). Facilities sto~!ng the Tribal Water Right developed as of the date this Compact has been
ratified by the Montana legislature are ex'empt from the burden to show no Adverse Affect.
These storage facilities may be replaced, repaired or rehabilitated to the original constructed
capacity. A comprehensive list of storage facilities developed as of the date this Compact has
been ratified by the Montana legislature shall be kept on file in TWRD offices as part of the
requirement to list current uses of the Tribal Water Right in Section E.2., ofArticle IV.

(2). An authorized use of water for use by livestock if the maximum capacity of the
impoundment or pit is less than 15 acre-feet and the appropriation is less than 30 acre-feet per
year and is from a source other than a perennial flowing stream.

2 Change in lIse or Transfer of the Tribal Water Riebt
a. Change in Use or Transfer of the Tribal Water Right Within the Reservation. Unless

otherwise stated in this Compact, the Tribe may make or authorize a Change in Use or Transfer
of a water right set forth in Article III of this Compact within the Reservation; provided that,
such Change in Use or Transfer shall not AdverselyAffect a water right Recognized Under State
Law with a priority date before the date of the Change in Use or Transfer. Determination of
Adverse Affect shall be made following the same procedure used for review of new surface flow,
Groundwater, or storage development of the Tribal Water Right set forth in Sections C.I.a. and
C.l.b., of Article IV.

b. Change in Use or Transfer of the Tribal Water Right Within the Ceded Strip. Unless
otherwise stated in this Compact, the Tribe may make or authorize a Change in Use or Transfer
of the Tribal Water Right set forth in Section F.l.a., of Article III within the Ceded Strip;
provided that, such Change in Use or Transfer shall not Adversely Affect a water right
Recognized Under State Law with a priority date before the date of the Change in Use or
Transfer. Determination ofAdverse Affect shall be made following the same procedure used for
review of new surface flow, Groundwater, or storage development of the Tribal Water Right
within the Ceded Strip set forth in Sections C.l.c. and C.l.d., of Article IV.

c. Change in Use or Transfer of the Tribal Water Right Outside the Reservation. Except as
otherwise provided in this Compact, the Tribe, pursuant to federal law, may make or authorize a
Change in Use or a Transfer of the Tribal Water Right for up to 50,000 acre·feet of water as
provided in Section Al.b.(l).(a)., of Article III, for use outside the Reservation; provided that,
any Transfer shall be for a term not to exceed 100 years, and may include provisions authorizing
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renewal for an additional term not to exceed 100 years; and provided that, no such Transfer shall
be a permanent alienation of the water Transferred. Any Change in Use or Transfer of any such
water right involving a point of diversion or place ofuse located outside the Reservation shall be
considered a use outside the Reservation, except as provided in Section F., of Article ill and
Section C.2.b., ofArticle IV; and, further provided· that, any use ofTribal water rights described
in this Compact outside the Reservation shall not be deemed to convert such rights to rights
arising under state law, and non-use ofsuch rights outside the Reservation shall not constitute a
relinquishment, forfeiture, or abandonment of the rights. The Tribe may change the point of .
diversion or purpose or place of use of the Tribal Water Right back to the Reservation without
reduction in the amount of water provided in the Compact.

(1). Applicable Law. No person may initiate a use, Change in Use, or Transfer of a Tribal
water right set forth in this Compact outside the Reservation without first complying with
applicable state law. Approval ofan application for a use, Change in Use, or Transfer outside the .
Reservation by the State shall be conditioned on a valid Tribal authorization for such use;
Change in Use, or Transfer by the Tribe. The applicant shall provide DNRC with proofofa valid
Tribal authorization prior to initiating the use, Change in Use, or Transfer. ':"

(2). Diversion Facilities. With respect to diversion or transportation facilities located outside
the Reservation which are to be used in connection with the exercise of a water right set forth in
this Compact, the Tribe orPersons using such water right shall apply for all permits, certificates; .
variances and other authorizations required by state laws regulating, conditioning or.'
permitting the siting, construction, operation, alteration or use ofany equipment, device, facility :
or associated facility proposed to use or transport water. A diversion or use of water in the
exercise of such water right may be made only after all permits, certificates, variances or other.;·
authorizations applied for pursuant to this paragraph have bee.n obtained. . '., .\ ':

. D Water Rjghts Recognized Under State Law' New Deyelopment Change jn Use or."
Transfer . .:.:r.:;

1 Limit on New Development DNRC shall not process or grant an application for'an'
appropriation after this Compact has been ratified by the Montana legislature within the·;
Reservation, and outside the Reservation in Bighorn River Basin and in Pryor Creek BasinI '.
provided that, the Department may issue certificates ofwater right or permits for use on fee land ~

fu~ i
a. An appropriation of Groundwater by means ofa well or developed spring with a max:imuni~:

appropriation of 35 gallons per minute or less, not to exceed 10 acre-feet per year, unless the)
appropriation is a combined appropriation from the same source from two or more wells or'~
developed springs exceeding the limitation. " '. .-.~

b. An appropriation of water .for use by livestock if the maximum capacity of the~
impoundment or pit is less than 15 acre-feet and the appropriation is less than 30 acre·feet pei''';
year and is from a source other than.a l?erennial tl~win~ stream. . .d<j

c. Ternporary emergency appropnations as prOVIded ill 85·2·113(3), MCA . . :,.,l~

2 Change in Use or Transfer ~f Water Ri~ts Recognized Under State ~",w within.tM~~
Reservatjon The State may authonze a change ill use or transfer of a water nght Recogmzed' .
Under State Law within the Reservation in accordance with state law, provided that, sticli;~
change or transfer shall'not A?versely Affect a use ofthe Tribal Water Right existing at the tim:~-I

of the application.for change ill use or transfer.· . ..~'ll

a. Pr-erequisite Administrative Procedure. The f<>llowing procedure for determining whethei'!,!j
a change inuse or transfer ofa waterright Recognized Under State Law within the ReservatiO~
will have an Adverse Affect on-an existing water right developed or authorized prior to theda~
ofapplication for change ofuse or transfer under the Tribal Water Right shall be followed priori~
seeking relief from the Compact Board: '. . . ' .' . ,., .

(1). Application for'a change in use or transfer of a water right Recognized Under State La"", .
within the Reservation shallbe made to DNRC. . . , ..~ ,

(2). DNRC shall.review the'application and make a determination of whether the Changel
use or.transfer ofa water right Recognized Under State Law within the Reservation will have _: .
Adverse:.Affect on a·water.right developed· or authorized under the Tribal Water Right. Uprifr

'.' ". r - . .' . -;
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request by DNRC, TWRD shall provide information on developed and authorized Tribal Water
Rights as recorded by TWRD to DNRC.

(3). IfDNRC determines that the change in use or transfer ofa water right Recognized Under
State Law within the Reservation will have an Adverse Affect on a water right developed or
authorized under the Tribal Water Right, DNRC shall deny the application. If DNRC
determines that the change in use or transfer of a water right Recognized Under State Law
within the Reservation will not have an Adverse Affect on a water right developed or authorized
under the Tribal Water Right, DNRC shall forward the application with its determination to
TWRD.

(4). If, based upon the evidence, TWRD agrees with DNRC's determination, TWRD shall
notify DNRC. If, however, based upon the evidence, TWRD cannot agree with DNRC's
determination, TWRD shall publish notice of the application once in a newspaper of general
circulation in the area of the source and shall serve notice by first-class mail on any Tribal Water
Right holder who, according to the records ofTWRD, has a water right developed or authorized
before the application date and may be affected by the proposed change in use or transfer of a
water right Recognized Under State Law within the Reservation. TWRD shall notify DNRC
within ninety (90) days of TWRD's determination. '

(5). TWRD and DNRC should attempt to resolve any disagreement on DNRC's determination
of no Adverse Affect on a cooperative basis. If TWRD or a holder of a water right developed or
authorized under the Tribal Water Right disagree with the determination of no Adverse Affect,
TWRD or the Tribal Water Right holder may seek relief from the Compact Board.

E RepQttjn~ Requjrements
1. On an annual basis DNRC shall provide the Tribe and the United States with a listing ofall

uses of surface flow, Groundwater, or storage for which a certificate ofwater right or permit has
been issued or a change in use or transfer has been approved by DNRC within the Reservation,
in the Ceded Strip, and in drainages affected by this Compact.

2. Within one (1) year after this Compact has been ratified by the Montana legislature, the
TWRD and the United States shall provide the DNRC with a report listing all current uses ofthe
Tribal Water Right, including uses by Tribal members, existing as of the date this Compact bas
been ratified by the Montana legislature. DNRC may request additional information from
TWRD or the United States to assist in reviewing the report. DNRC must approve or disapprove
ofthe listing ofall current uses ofthe Tribal Water Right within six (6) months after receipt ofthe
report.

3. On an annual basis TWRD shall provide the DNRC and the United States with a listing of
all new development of the Tribal Water Right described in this Compact within the
Reservation, in the Ceded Strip, and outside the Reservation, and of all Changes in Use or
Transfers of water rights within and outside the reservation since the last report.

4. TWRD, DNRC, and the United States may agree to modify the reporting requirements set
forth in Sections D.l. and D.3., ofArticle IV. Such modification is pursuant to, and shall not be
deemed a modification of, this Compact.

5. All reporting to the United States under this subsection shall be made to the Billings Area
Office of the Bureau of Indian Affairs.

F Enforcement- Crow.Montana Compact Board
1 Establishment o(Board There is hereby established the Crow-Montana Compact Board.

The Board shall consist of three members: one member selected by the Governor of the State of
Montana; One member appointed by the Crow Tribal Chairman; and one member selectedby the
other ~wo members. All members shall be appointed within six (6) months of the Effective Date
of this Compact and within thirty (30) days of the date any vacancy occurs. If an appointment is
not timely made by the Governor, the Director ofDNRC or hislher designee shall fill the State's
position. If an appointment is not timely made by the Crow Tribal Chairman, the Director of
TWRD or hislher designee shall fill the Tribe's position. Each member shall serve a five·year
term and shall be eligible for reappointment. The initial term ofeach member shall be staggered
with one member serving a five-year term, one a four-year term, and one a three·year term. The
initial term of each member shall be chosen by lot. Expenses of the members a,ppointed by the
State and the Tribe shall be borne by the entity appointing the member. The expenses of the
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third member and all other expenses shall be borne equally by the Tribe and the State, subject to "
the availability of funds. ,,;

2 Membership. Should the two appointed members fail to agree on the selection of a third
member within sixty (60) days of the date ofappointment of the second member, or within thirty.
(30) days after any vacancy occurs, the following procedure shall be utilized: ",

a. Within five (5) days thereafter each member shall nominate three persons to serve as a
member of the Board; ,..

b. Within fifteen (15) days thereafter each member shall reject two of the persons nominated <
by the other member; ,. '.,

c, Within five (5)·days thereafter, the remaining two nominees shall be submitted to the Dean .­
of the University of Montana School of Law who shall select the third member from the two
nominees. ..,1..... ,~~

3 QUQmm and Vote ReQujred Two members of the Board shall constitute a quorum' if'~
reasonable notice ofthe time, place, and purpose ofthe meeting, hearing, or other proceeding haii' ~
been provided in advance to the absent member. All Board decisions shall be by a majority of the 'J.
Board, shall be in writing and, together with any dissenting opinions, shall be served on, ill ':"
parties in the proceeding before the Board, and on the Parties to this Compact. ." .;::
. 4 .Jurisdjction of the Board. The Crow-Montana Compact Board shall have jurisdiction to ';
resolve controversies over the right to the use ofwater as between the Parties or holders ofwater .'!
rights developed or authorized under the Tribal Water Right and holders of water rights ·f
Recognized Under State Law. Such controversies shall include, but shall not be limited't9: .J
disputes as to the meaning of this Compact. - ~

5. Prerequisite Administratiye Procedures :
a. Any holder of a water right Recognized Under State Law concerned that a new:'

development, Change in Use, or Transfer of the Tribal Water Right is inconsistent with the <
Compact shall first contact the Billings Regional Office of DNRC. If DNRC and TWRD are \
unable to resolve the issue in a manner acceptable to the water right holder within a reasonable '.(
time through discussion, DNRC or the water right holder may seek relief through the CompaCt .';,
Board. The Tribe agrees to allow DNRC reasonable access onto Tribal land or to assist DNRCiii :~,

obtaining reasonable access onto the land of the Tribal Water Right holder to observe the;~

challenged new development, Change in Use, or Transfer. • ;' ";'
b. Any Tribal Water Right holder concerned 'that a new development, change in use; ·or:~

transfer of water by a holder of a water right Recognized Under State Law is inconsistent·witlf·j
the Compact shall first contact TWRD. IfTWRD and DNRC are unable to resolve the issue in· a J !
manner acceptable to the 'l'ribal· Water Right holder ·within a reasonable time through '.:
discussion, TWRD or the Tribal Water Right holder may seek reliefthrough the Compact Boardi .,i
DNRC a'grees to assist TWRD in obtaining reasonable access onto the land of the holder of the.~
water right Recognized Under State Law to observe the challenged development, change in use,:;}
or transfer. . .....o1~

c. TWRD and DNRC may jointly develop supplemental procedures as necessary· Q;'~
appropriate. Such· supplemental procedures are pursuant to, and shall not be deemed a~
modification of, this Compact. '. . . . -"--f;l'~

6 Powers aDd Duties The Board shall hold hearings upon notice in proceedings before it andit
shall have the .power to administer oaths, take evidence and issue subpoenas to compel'!
attendance of witnesses or production of documents or other evidence, and to appoint teChnic81,l
experts. The Tribe and the State shall enforce the Board's subpoenas in the same manner iiS~

prescribed by the laws of theTribe and th'e State for enforcing a subpoena issued by the courts:of$
each-respective sovereign in a civil· action. The parties to the controversy may present evide'nce;~
and cross exsmine any· witnesses. The Board shall determine the controversy and grant'ani~
appropriate relief, including a temporary order; provided that, the·Board shall have no power tq'~
award money damages,. costs, or attorneys' fees. All decisions of the Board shall be by majoritY~
vote and in writing...The Board shall adopt necessary rules and regulations to carry out.i~..~
responsibilities within :siX' (6) months after its first. meeting. All records of the Board shall:'~~
open' to· public. inspection, ex<:ept as otherwise ordered by the Board. •~

. :- . : ..-:.:. . ·:~I
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7 Review and Enforcement of Board Decisions.
a. Decisions by the Board shall be effective immediately, unless stayed by the Board. Unless

otherwise provided by Congress, only the United States and parties to the proceedings before the
Board may appeal any final decision by the Board to a court of competent jurisdiction within
thirty (30) days of such decision. The hearing on appeal shall be a trial de novo. The notice of
appeal shall be filed with the Board and served personally or by registered mail upon all parties
to the proceeding before the Board.

b. Unless an appeal is fJ.led within thirty (30) days ofa fmal decision of the Board, as provided
in Section F.7.a., ofArticle IV, any decision of the Board shall be recognized and enforced by any
court of competent jurisdiction on petition of the Board, or any party before the Board in the
proceeding in which the decision was made.

c. A court of competent jurisdiction in which a timely appeal is fJ.led pursuant to Section
F.7.a., ofArticle IV, or in which a petition to confirm or enforce is fJ.led pursuant to Section F.7.b.,
ofArticle IV, may order such temporary or permanent relief as it considers just and proper.

d. An appeal may be taken from any decision of the court in which a timely appeal is filed
pursuant to Section f.7.a., of Article IV, or in which a petition to confirm or enforce is filed
pursuant to Section F.7.b., ofArticle IV, in the manner and to the same extent as from orders or
judgmenta of the court in a civil action.

e. In any appeal or petition to confirm or enforce the Board's decision, the Board shall file with
the court the record of the proceedings before the Board within sixty (60) days offiling ofa notice
of appeal.

8 Wajver o(Jmmunity The Tribe and the State hereby waive their respective immunities
from suit, including any defense the State shall have under the Eleventh Amendment of the
Constitution of the United Statea, in order to permit the resolution of disputes under this
Compact by the Crow-Montana Compact Board, and the appeal otjudicial enforcement ofBoard
decisions as provided herein, except that such waivers ofsovereign immunity by the Tribe or the
State shall not extend to any action for money damages, costa, or attorneys' fees. The Parties
agree that only Congress can waive the immunity of the United States. The participation of the
United States in the proceedings of the Compact Board shall be as provided by Congress.

ARTICLE V - DISCLAIMERS AND RESERVATIONS

A No Effect on Other Tribal RjiWts or Other Federal Reserved Water RiiWts
1. Except as provided in Sections A.1.b.(2). and D.7., ofArticle m, the relationship between

the Tribal Water Right described herein and any righta to water of any other Indian Tribe or ita
members, or of the United States on behalf of such Tribe or its members shall be determined by
the rule of priority.

2. Nothing in this Compact may be construed or interpreted as a precedent to establish the
nature, extent, or manner of administration of the righta to water of any other Indian tribes or
their members outaide of the Crow Reservation.

3. Nothing in this Compact is otherwise intended to affect or abrogate a right or claim of an
Indian Tribe other than the Crow Tribe.

4. Except as otherwise provided herein and authorized by Congress, nothing in this Compact
may be construed or interpreted in any manner to establish the nature, extent, or manner of
administration of the reserved righta to water of any other federal agency or of any other federal
lands. Such reserved righta will be subject to the rule of priority in their use.

B General Djsclajmer Nothing in this Compact shall be so construed or interpreted:
1. As a precedent for the litigation of reserved water righta or the interpretation or

administration offuture compacta between the United States and the State, or the United States
and any other state;

2. To preclude the acquisition or exercise of a right Recognized Under State Law to the use of
water by any member of the Tribe outside the Reservation by purchase of such right or by
acquisition ofland, or by application to the State;

3. To determine the relative rights inter sese of Persons using water under the authority of
the State or the Tribe;

4. To limit in any way the righta of the Parties or any other person to litigate any issues or
questions not resolved by this Compact;
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5. To authorize the taking of a water right which is vested under state or federal law;
6. To create or deny substantive rights through headings or captions used in this Compact;
7. To address or prejudge whether or how, in any interstate apportionment, the Tribe's water

right shall be counted as part of the waters .apportioned to the State; ;. '.·i .::
8. To prohibit the Tribe, or the United' States on behalf of the Tribe, from objecting in any .

general stream adjudication in Montana·Water Court to any claims to water rights; .'"
9. To constitute a waiver of sovereign immunity by the Tribe, State, or United States, except.

as is expressly set forth in this Compact; '..
10. Unless otherwise provided by Congress, to prevent the United States, as trustee for the.

Tribe or Tribal members, or the Tribe itself; from filfug an action in any court of competent '
jurisdiction, to prevent any party from interfering with the enjoyment ofthe Tribal Water Right;; ,

11. To impair, amend, or alter rights under existing state or federal law;
12. To affect or determine the applicability of any state or federal law, including, without·

limitstion, environmental and public safety laws, on activities of the Tribe or Tribal members
within the Reservation or in connection with Tribal Interests in the Ceded Strip;

13. To alter or amend any provision or to adopt or preclude any interpretation of the
Yellowstone River Compact, Act of October 10, 1951, ch. 629, 65 Stat. 663 (1951); ..,

14. To alter or abridge any right reserved to the Crow Tribe ofIndians under Article 4 of the,
May 7,1868 Treaty of Fort Laramie; or ...

15. To prejudice any right that Tribal members.may have to secure a portion of the Tribal
Water Right from the Tribe. . '. :".'

C Rights Reserved The Parties expressly reserve all rights not granted, recognized or
relinquished in this Compact. (, .

D Obligations of United States Contingent .' J
1. Notwithstanding any other language in this Compact, except as authorized under other·

provisions of federal law, the obligations of the United States under this Compact shall ,be ':
contingent on authorization by Congress. .;:,~:

2. The State and the Tribe recognize that this Compact has not been reviewed and approved- .
by the United States or any agency thereof and ratification by the Montana legislature'or
ratification by the Tribal Council in no manner binds or restricts the discretion of the United·
States in the negotiation of all related matters, including but not limited to, coal severance tax,
Section 2 of the. Crow Allotment Act (41 Stat. 751), water rights, and State and Federal
contribution or cost share. . , ;;:

E EXpendjtures of Money Contingent The expenditure or advance of any money or thi!"
performance of any work by the United States or the Tribe pursuant to this Compact which ma}l,i
require appropriation of money by Congress or allotment of funds shall be contingent on such :
appropriation or allotment being made. " "

. _;tt :.;
ARTICLE VI . CONTRIBUTIONS TO SETTLEMENT '

" ~";.
A State Contribution to Settlemj'nt ,~";'

1. The State agrees to contribute the sum of $15 million, in equal annual installments for a '~,
period of no more than fifteen years beginning July I, 1999, to a fund for the use and benefit of ':.
the Tribe. . -.:U 'i

2. Payment of the State's contributions forthe benefit of the Tribe is contingent on the fuu,j.~
approval of this Compactby the Tribe and Congress, the final inclusion of the rights set forth irl'i,
the Compact in decrees by the Montana Water Court and the expiration of the time for apPeal.';
from all orders effecting such inclusion or the affirmance of the decrees or orders on appeal, the;'
provision ofreleases ofclaims·aaprovided in SectionA4., ofArticle VI, and the fulfillment ofany .
other conditions to the effectiveness of the Compact. .. , ,1\>."

3. Until all conditions. for payment are fulfilled, the State and the Tribe agree that ani:'­
payments due shall ·be paid into an interest·bearing escrow account, to be held without.,
distribution of principal or interest until all conditions for payment to the Tribe are satisfied!:"::.

4. The Tribe agrees that the State's contribution will be dedicated to economic developmen~ ~

and water and sewer infrastructure within the Crow Reservation. The Tribe further agrees tha'(:
the State's contributions as set forth in SectionAl.,'ofArticle VI and any other agreements thaC
may be seHorth in a separate coal severance tax settlement agreement between the State ·and.:·'
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Tribe should be considered as fully satisfying any cost-share obligation on the part of the State
for this Compact. The Tribe further agrees that the State's contributions and agreements herein
are full and adequate consideration for the Tribe's agreements as set forth in this Compact, and
that the State's contributions, together with any other agreements that may be set forth in a
separate coal severance tax settlement agreement between the State and the Tribe, are full and
adequate consideration for the release ofall claims by the Tribe and the United States in the civil
action captioned Crow Tribe ofIndians v. State ofMontana, Cause No. CV-78·110-BLG·JDS (D.
Mont.). The Tribe further agrees that in consideration of the State's contributions and other
agreements set forth in a separate coal severance tax settlement agreement, the Tribe will
provide releases of all claims, including any pleadings or proposed orders necessary to
implement or otherwise give effect to the releases, in that action in a form acceptable to the
Attorney General of the State.

B Federal Legislation. The Tribe and the State agree to support federal legislation ratifying
this Compact that will accomplish the following:

1 Bi~orn Lake Water Supply, The State and the Tribe agree to support federal legislation
that will provide an allocation ofstorage water in Bighorn Lake, as described in Section A.1.b., of
Article III and which will reallocate the water in Bighorn Lake as set forth in Section
A.1.b.(1).(b).(i)., of Article III. The priority date for the allocation shall be the date of the water
right held by the Bureau ofReclamation as decreed or to be decreed by the Montana Water Court
pursuant to 85.2.234, MCA. This allocation shall be held in trust for the Tribe by the United
States and will be part of the Tribal Water Right.

2 Right to partjcipate jn FutJlTe Projects to ImpQrt Water The Tribe shall have the right to
initiate or participate in any project to augment the water supply in the Basins listed in Sections
B.,-C.rD. and E.,of-Article-III, by-tr-ansferring water from another drainage, and to have any such
augmentation project deliver any entitlement of the Tribe to water to a point within the
Reservation designated by the Tribe.

3 Federal CQl!Tt JJlTisdiction That the federal courts shall have jurisdiction to enforce the
provisions of this Compact and to hear appeals from and enforce decisions of the Compact Board
in accordance with Section F.7., of Article IV.

C Federal CQntributiQns tQ Settlement Federal cQntributions to settlement shall be as
provided by Congress.

ARTICLE vn -FINALITY, SETTLEMENT OF CLAIMS,
EFFECTIVENESS OF COMPACT, AND WAIVER OF CLAIMS

A Ratification and Effectiyeness of Compact
1. This Compact shall become Effective on the date it is ratified by the Tribe, by the State, and

by the Congress of the United States, whichever date is latest. Upon ratification of this Compact
by the Tribe and by the State, whichever is later, the terms of this Compact may not be altered,
voided, or modified in any respect without the consent of both the Tribe and the State. Once
ratified by Congress, the Tribe, and the State, the Compact may not be modified without the
consent of the Tribe, the State, and the United States.

2. Notwithstanding any other provision in this Compact, the Tribe reserves the right to
withdraw as a Party to this Compact:

a.1f Congress has not ratified this Compact within four (4) years from the date the Compact is
ratified by the State; .

b. If appropriations are not authQrized by Congress within fQur (4) years Qf the date the
Compact is ratified by the Tribe;

c. If the Tribe and the United States dQ not reach agreement on the federal contribution to
settlement;

d. If appropriations are not made in the manner contemplated by the federal legislation
ratifying the Compact; or

e. If the Tribe and the United States do not reach agreement on settlement of issues
regarding Section 2 of the Crow Allotment Act (41 Stat.751).

3. The Tribe may exercise its right to withdraw by sending to the Governor of the State of
Montana and to the Secretary ofthe Interior by certified mail a resolution of the Crow Tribal
Council stating the Tribe's intent to withdraw and specifying a withdrawal date not sooner than
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thirty (30) days from the date of the resolution. On the date designated in the resolution. fat J
Tribal withdrawal, this Compact shall become null and void withoutfurther action by any Party)'
and the Parties agree to resume negotiation in good faith for quantification ofthe water rights of ,I:.
the Crow Tribe and entry of a decree in a court of competent jurisdiction. ; c,

4. Notwithstanding any other provision in this Compact, the State reserves the right·to .
withdraw as a Party to this Compact: ,.: '"

a. If the Tr!be a~d Congress have not ratified this Compact within five (5) years from the date ·11
the Compact IS ratified by the State; ., "' 'tlii

b. If Congress requires a state contribution to settlement that exceeds the contributions \$
described in Section A., ofArticle VI; <;..j

c. If Congress resolves issues under Section 2 of the Crow Allotment Act (41 Stat. 751) in. a '~~

manner Adversely Affecting water rights Recognized Under State Law; . . '.;,~
d. If a streamflow and lake level management plan pursuant to Section A.7., ofArticle ill is ':»­

not agreed to within o~e (1) year after this Compact ?as been rati?ed by t~e.Montana legi~latur"e ~
or any extended deadline agreed to by the State, or iffederal legIslatIon IS mc6nsIstent WIth the.~

streamflow and lake level management plan; or .. ,.~.:~
e. If the Department of Natural Resources and Conservation does not approve the liat o'f'11current uses of the Tribal Water Right pursuant to Section E.2., ofArticle IV. . ......'~
5. The State may exercise its right to withdraw by sending to the Crow Tribal Chairman B.Iid."~

to the Secretary of the Interior a letter delivered by certified mail from the Governor of the StatlI}~
of Montana stating the State's intent to withdraw and specifying a withdrawal date not soonel\ 11
th.an thirty (30!' days from the date of the letter. O~ the. date desigIlated !" the letter for State~
WIthdrawal, this Compact shall become null and VOId WIthout further actIon by any Party, and ;..;~
the Parties agree to resume negotiation in good faith for quantification of the water rights oftha·~
Crow Tribe and entry of a decree in a court of competent jurisdiction. .~ ,..:.e~

6. Notwithstanding any other provision in this Compact, the Department of the InterioVci
reserves the right to refuse to support federal legislation ratifying this Compact. ~

7. The Parties understand and accept that federal financial contributions to the Compact ''>Ji
may not be budg~ted until October ofthe ?,ear ~o.llowing the year o.f enactment ofthe Compact. ,;i 1a

B IncorpQrahoD IpW Decrees ADd D1SPOSlboD of Federal 8mt .. ' ; .t~~

1. The Tribe, the State, and the United States agree to defend the provisions and purposes o{.~
~his Compact !"cluding the quant!ficati~nset forth in.Article III, from all challenges and attackS }ii
m all proceedings pursuant to.this Section B., of Article VIT. . .:iI

2. Within one hundred eighty (180) days of the date this Compact is ratified by the Cro .-~~

Tribal Council, the State ofMontana, and Congress, whichever is latest, the Tribe, the State, 0""
the United States shall file, in the general stream adjudication initiated by the State ofMont8.na:;,.',
pursuant to the provisions of 85-2-702(3), MCA, a motioh for entry of the proposed decree;se{;,
forth in Appendix 1 as the decree of the water rights held by the United States in trust for"tli:e:~
Crow Tribe. If the Montana Water'Court does not approve the proposed decree submitted wit:!f;;
the motion within three'ye'ars following the filing Qfthe motion, the Compact shall be voidable'b~;t
agreement of the State and the Tribe. If the Montana Water Court approves the proposed decrei,~
within three years, but the decree is subsequently set aside by the Montana Water Court cir-oh.~
appeal, the Compact shall be voidable by agreement of the State and the Tribe. Any effect oftlit
failure of approval· or setting aside of the'decree on the approval, ratification, and confumatiotf·.
by the United States shall be as provided by Congress. The Parties understand and agree.lhii··"~
the submission of this Compact to··a state court or courts, as provided for in this Compact.. ~·
solely to comply with the provisions of 85-2-702(3), MCA, and does not expand the jurisdiction:6 ..
the state court or expand in anymannerthe waiver of sovereigIl immunity of the United StAte.J",
in the McCarran Amendment, 43 U.S.C. 666, or other provision of federal law. . ,',.j. ~

3. Consistent with 3·7·224, MCA, settingforth the jurisdiction ofthe chiefwater judge, for th~­
purposes of85·2-702(3), MCA, the review by the Montana Water Court shall be limited to ArtIcliji:
III, and Appendix I, and may extend to other sections ofthe Compact only to the extent that the-Xi.
relate to the determination ofexisting water rights. The final decree shall consist ofArticle III:a .
displayed in Appendix, I, and such other information as may be required by 85-2-234, MC!'
_... . : ; ..... . . ;I'::Q:
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Nevertheless, pursuant to 85-2-702(3), MCA, the terms ofthe entire Compact must be included
in the preliminary decr.ee without alteration for the purpose of notice. .

4. Upon the issuance of a final decree by the Montana Water Court, or its successor, and the
completion ofany direct"appeals therefrom, or upon the expiration of the timeIor filing any such
appeal, the UnitedStstes, the Tribe, and the State shall execute and file jomt.motions pursuant
to Rule 41(a), Fed. R. Civ. P., to dismiss the Tribe's claims, and any claims made by the United
States as trustee for the Tribe, in U.S. v. Big Hom Low Line Canal Company, et al., No.
CIV·75-34-BLG (filed April 17, 1975) (hereinafter referred to as."Low Line Canal") and such
claims may only be refiled ifthe Tribe exercises its option to withdraw as a Party to the Compact
pursuant to Section A.3.;·ofArticle VII. This Compact shall be filed as a consent decree in Low
Line 'Canal only if, prior to the dismissal ofLow Line Canal as provided in Section B., ofArticle
vn, it is finally determined in a judgment binding upon the State of Montana that the state
courts lack jurisdiction over, or that the state court proceedings are inadequate to adjudicate,
some or all of the water rights asserted in Low Line Canal. .

C Settlement of Water Rji'ht Clajms The water rights and other rights confirmed to the
Tribe in this Compact are in full and final satisfaction of the water right claims of the Tribe and
the Uirited States on behalfofthe Tribe and its members, including federal reserved water rights
claims based on Winters v. United States, 207 U.S. 564 (1908). In consideration of the rights
confirmea to the Tribe in this Compact, and of performance by.the State'ofMontana and the
United States ofall actions required by this Compact, including'entry ofa final order issuing the
decree ofthe reserved water rights ofthe Tribe held in trust by the United States as quantified in
the Compact and displayed in Appendix I, the Tribe and the United States as trustee for the
Tribe and Tribal members hereby waive, release, and relinquish any and all claims to water
rights or to the use of water within the State of Montana existing on the date tbis Compact is
ratified by the State, the Tribe, and Congress and conditional upon a final decree, whichever
da~islater. .

D Bjndjni' Effect After the Effective Date of this Compact, its terms shall be 'binding:
1. Upon the State and any person or entity ofany nature whatsoever using, claiming or in any

manner asserting any right under the authority of the State to the use of water in the State of
Montana; provided that, the'validity ofconsent, ratification, or authorization by the State is to be
determined by Montana law; .

2. Upon theTribe, Tribal members, and any person or entity'ofany nature whatsoever using,
claiming or in any manner asserting any right to the use of the Tribe's water'right, or any right
arising under any doctrine of reserved or aboriginal water rights for the Tribe or a Tribal
member, or any right arising under tribal law; provided that, the validity ofconsent, ratification
or authorization by the Tribe is to be determined by tribal law; and

3. Upon the United Ststes and any person or entity ofany nature whatsoever using, claiming
orin any manner asserting any right under the authority ofthe United States to the use ofwater
in the State of Montana; provided that, the validity of consent, ratification or authorization by
the United States is to be determin"d by federal law.

E Waiver of Claims or Objectioos
I.·After the Effective Date of this-Compact, the Tribe, any individual claiming a right to use

water based on or derived from the Tribe, andthe United States on behalfofthe Tribe or IiTribal
member, shall be probibited from objecting to, or bringing a claim against, the claim or holder of
a right to use water based on the laws of the State of Montana, and any carriage, storage, or
delivery facilities and rights ofway associated therewith, based on the assertion that such right
is invalid because 85·2·301(4), MCA,. is invalid as applied to such right, or that such right is
inconsistent with or otherwise impairs any·right reserved by the Tribe under Article 4 ofthe May
7, 1868 Treaty of Fort Laramie. If·and to the·extent necessary to effectuate the intent of this
paragraph the Tribe, any. indi'lidual claiming.a right to use water based on or derived from the
Tribe; and the United,·States on behalf ·of the Tribe shall be deemed to have waived and
relinquished any claims or objections they, may have against a holder of a right to use water
based on the laws of the. State· of Montana;-and any carriage, storage, or delivery facilities and
rights of way associated therewith; based an the aforementioned law and Treaty.

2. Waiver ofclaims by the Tribe against the United States shall be as providedby Congress.
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ARTICLE VIII . LEGISLATION

The State and Tribe agree to seek enactment of any legislation necessary to effectuate thE;
provisions and purposes of this Compact, and to defend the provisions and purposes of this
Compact from all challenges and attacks; provided that, no provision of the Compact shall be
modified as to subsfance except as may be provided herein. . ,.

IN WITNESS WHEREOF the representatives of the State ofMontana, the Crow Tribe, and
the United States have signed this Compact on the __ dayof~ 19__.

History: En. Sec. 1, Ch. 8, Sp. 1.. June 1999.

85-20-902. Findings and purpose. (1) It is the policy of the state of Montana to seek
negotiated settlementa of federal and Indian reserved water righta claims in Montana under
Title 85, chapter 2, part 7. .;

(2) Pursuant to this policy, the commission commenced negotiations with the Crow Tribe
regarding the Tribe's water rights claims on November 12, 1981.

(3) A water righta compact has been agreed to between the commission and the elected
representatives of the government of the Crow Tribe that, among other things, provides an
allocation ofwater to the Crow Tribe and provides protection for certain water rights recognized
under state law in Montana. . :'.

(4) As consideration for the Crow Tribe's agreement to protect certain water rights
recognized under state law in Montana and to release certain legal claims asserted against the
state, the state of Montana has undertaken an obligation to make certain payments for tl;le
benefit of the Crow Tribe and has agreed that any future production taxes collected by the state
on production of coal owned by the United States in trust for the Crow Tribe will be paid to the
Crow Tribe. .",

(5) - The Commission's agreement to the compact and the state's obligation to make
paymenta to the Crow Tribe thereunder is conditioned, among other things, upon the final
approval of the compact as set forth in the compact and as required by state, federal, and tribal
law and upon the execution and delivery by the Crow Tribe of sufficient releases for the legal
claims that the Crow Tribe has agreed to release. '.

(6) The purposes of 85·20-902 through 85-20-905 are to provide for the implementation of
the compa~t, to provide a mechanism for settlement of certain claims against the state, and t<i
provide a means to fund the state's financial obligations for the upcoming biennium under its
water. rights compact with the Crow Tribe.

. History: En. Sec. 1, Ch. 1, Sp. 1.. June 1999.

85-20-903. Definitions. As used in 85-20-902 through 85-20-905, the following definitions "
apply:

(1) "Commission" means the reserved water rights compact commission. ~

(2) "Compact" means the Crow-Montana water rights compact as approved by the
legislature in 85-20·901.

(3) "Department" means the department of natural resources and conservation.
History: En. Sec. 2, Ch. 1, Sp. 1.. June 1999. :i
85-20-904. Payment of settlement funds into escrow - requirements for escrow 'f;

agreement - notice from attorney general. (1) The department shall enter into'an '.'
agreement with the Crow Tribe and, ifnecessary under federal or tribal law, the United States;
selecting an escrow agent to hold any funds paid by the state prior to the time they become
payable to the Crow Tribe under this section. When an escrow agent has been selected, the
department shall negotiate the terms of an escrow agreement with the Crow Tribe, the escrow
agent, and if'necessary under federal or tribal law, the United States. The terms of the
agreement must govern the holding of the funds paid pursuant to the settlement. The escrow
agreement must provide that any costa and fees payable for the management of the escrow fund
will be borne by the fund, that the funds placed in the escrow account will be invested and held af
interest in trustfor the Crow Tribe, and that the contents of the fund will become payable to the
order of the Crow Tribe only upon the occurrence of all of the following conditions:

(a) the compact has been approved by the' Congress of the United States in a form
satisfactory to the commission;
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(b) the compact has been approved by the Crow Tribe in the manner provided by federal and
tribal law, including approval of any tribal referendum presently odater required by federal or
tribal law;

(c) the compact has been approved by the Montana water court for inclusion in the final
decrees in all affected basins, and the order of approval has been affirmed on appeal or the time
for appeal from the water court's approval has expired; and

(d) the Crow Tribe and the United States have furnished releases, pleadings, and proposed
orders, in forms acceptable to the attorney general, with respect to all claims, including but not
limited to claims for costs and attorney fees, asserted in the civil action captioned Crow Tribe of
Indians v. State of Montana et al., Cause No. CV·78·110·BLG·JDS (D. Mont.), or any appeal
pending in that action. .

(2) Within 20 days after all conditions set forth in subsections (I)(a) through (I)(d) have
been satisfied, the attorney general shall provide written notice of the satisfaction of the
conditions to the escrow agent. The escrow agreement must provide that upon receipt of the
written notice provided in this section, the escrow agent shall pay the funds in escrow to the
order of the Crow Tribe. This section does not preclude the Crow Tribe from entering into an
agreement with the escrow agent or any other entity for the holding of the funds in trust for the
Crow Tribe for a period in excess of that provided in this section.

(3) The escrow agreement must provide that in the event the conditions set forth in
subsection (I) do not occur within any time limits set in the compact, as those limits may be
extended pursuant to the compact by agreement of the parties and the approval of the
legislature, or if any party to the compact terminates the compact as provided in the compact
prior to payment of the funds to the Crow Tribe as provided in subsection (2), the contents ofthe
escrow fund, including funds paid into the escrow fund by the state and any interest earned on
the escrow fund, will revert to the state.' .

History: En. Sec. S, Ch. 1, Sp. 1. June 1999.

85-20-905. Settlement ofJitigation- disposition ofproduction taxes coJlected on
coal owned in trust for Crow Tribe. (1) The governor and attorney general may enter into an
agreement with the Crow Tribe and the United States for the settlement of the civil action
captioned Crow Tribe of Indians v. State ofMontana et al., Cause No. CV·78·110·BLG·JDS (D.
Mont.), or any appeal pending in that action.

(2) The agreement may:
(a) include a release of all claims asserted by the Crow Tribe and the United States in the

action, including but not limited to claims for costs and attorney fees;
(b) provide payments as authorized in the compact and 85·20·902 through 85·20·905; and
(c) include an agreement by which the proceeds of any production taxea levied under

Montana law on the severance or production ofcoal owned by the United States in trust for the
Crow Tribe are to be paid to the Crow Tribe.

History: En. Sec. 4, Ch. I, Sp. 1. June 1999.
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Part 10
Fort Belknap·Montana Compact

85·20-1001. Fort Belknap-Montana compact ratified. The Compact entered into by
the State ofMontana and the Fort Belknap Indian Community of the Fort Belknap Reservation
and filed with the Secretary of State of the State ofMontana under the provisions of 85-2-702,
MCA, on April 16, 2001, is ratified. The Compact is as follows:

WATER RIGHTS COMPACT ENTERED INTO BY

THE STATE OF MONTANA,

THEFORTBELKNAPIND~CO~TY

OF THE FORT BELKNAP RESERVATION,

AND THE UNITED STATES OF AMERICA

This Compact is entered into by and among the State ofMontana, the Fort Belknap Indian
Community of the Fort Belknap Reservation, and the United States ofAmerica for the purpose
of settling all existing water rights claims of the Gros Ventre and Assiniboine Tribes whi~l

compose the Fort Belknap Indian Community of the Fort Belknap Reservation in the State:o~

Montana. The Compact is not effective u~til approved by th~ Tribes, th~ Montana Legislat~r
and the United States Congress. The particIpation of the Umted States m each relevant section,
of the Compact is not valid until the Compact is ratified by Congress. ' ,~

ARTICLE i . RECITALS .:1':
WHEREAS, pursuant to the Treaty of 1855,11 Stat. 657 and the Acts ofCongress of1874, 18

Stat. 28, and 1888, 25 Stat. 113, a Reservation was established in Montana for the Gros Ventre
and Assmiboine Tribes; and -,

WHEREAS, pursuant to said Treaty and Acts of Congress, the Gros Ventre and Assiniboine
Tribes claim reserved water rights to fulfill the purposes of the Treaty, the Acts ofCongress, and
Winters v. United States, 207 U.S. 564 (1908); and .~

WHEREAS, in 1979, the United States, on behalfof the Gros Ventre and Assiniboine Tribes .
of the Fort Belknap Reservation, brought suit in the United States District Court for the District
ofMontana to obtain a final determination of the Tribes' water rights claims, see United States
v. Aageson, No. CIV-79·21-GF (filed April 5, 1979); and "i

WHEREAS, Congress consented to state court jurisdiction over the quantification of claims
to water rights held by the United States ofAmerica in trust for the Tribes; see "the McClirran
Amendment," 43 U.S.C. §666(a)(1)'(1952); Colorado River Water Conservation Diat. v. United'"
States, 424 U,S. 800 (1976); Arizona v. San Carlos Apache Tribe, 463 U.S. 545 (1983); and .:~.

WHEREAS, the State of Montana initiated a general stream adjudication pursuant to the·
provisions of Chapter 697, Laws ofMontana 1979, which includes Gros Ventre and Assiniboine
tribal water rights; and .,,,.; ;

WHEREAS, the Montana Reserved Water Rights Compact Commission, under §85-2.702(1):
MCA, is authorized to negotiate settlement ofwater rights claims filed by Indian tribes andlor on'
their behalf by the United States claiming reserved waters within the State of Montana; and t

WHEREAS the federal district court litigation was stayed in 1983 pending the outcome of
Montana state ~urtwater adjudication proceedings, see Northern Cheyenne v, Adsit, 721 F.2d
1187 (9th Gir" 1983); and . ,'cT

WHEREAS the adjudication of the Gros Ventre and Assiniboine tribal water rights in.the
state courtproc'eedings has been suspended pursuant to §85.2-217, MCA, while negotiations aMi
proceeding to .conclude·a compact resolving all water rights claims of the Gros Ventre and
Assiniboine Tribes which compose the Fort Belknap Indian Community of the Fort. BeJ.lqlap'
Reservation within the State of Montana; and .:-

WHEREAS, the Fort Belknap Community Council, or its duly designated representatives,
have authority to negotiata this-Compact pursuant to Resolution No. 19-81 of the Fort Belknap'
Community Council, February 17, 1981, as amended; and . .'}

WHEREAS, the United States Attorney General, or a duly designated official of the United
States Department of Justice, has authority to execute this Compact on behalf of the United:
States pursuant to the authority to settle litigation contained in 28 U.S.C. §§516.17 (1993); and "

WHEREAS, the Secretary of the Interior", or a duly designated official of the United Sta~
Department of the Interior, has authority to execute this Compact on behalfofthe United Sta~\:i

Department of the Interior.pursuant.io 43 U,S.C. §1457 (1986), inter alia; and :· .•~l

89



WHER~, the Gros Ventre and Assiniboine Tribes which compose the Fort Belknap~~M:
Community of the Fort Belknap Reservation, the State ofMontana, and the United States 1!'gI;!1.~:.:

that the Tribal Water .Righ~, water development, and water management described in thi.!J::
Compact are in satisfaction of the water righta claims of the Tribes, Tribal members, aI\~F

Allottaes, and of the United States on behalf of the Tribes and their members and Allot~;,i

within the State of Montana; .and. . . . '~i}
WHEREAS the Parties.agree that it is in the best interest of all Parties that the water righta,.

claims of the Gros Ventre:nnd Assiniboine Tribes which compose the Fort Belknap India!i.;
Community of the Fort B.e!kP.!'p Reservation be settled through agreement between and amonl,:JJ
the Tribes, the State of Montana, and the United States. -:: •

NOW THEREFORE; the Parties agree to enter into this Compact for the purpose of settli4
the w.ater rights claims of the Gros Ventre and Assiniboine Tribes which compose the·Fo:
Belknap Indian Community, Tribal members, and Allottees of the Fort Belknap Reservation
within the State of Montana.

ARTICLE II· DEFINITIONS

For purposes of this Compact only, the following definitions shall apply:
1. "Acre·feet per year" or "AFY" means an annual quantity of water measured in acre·feet

over a period of a year.
2. "Acre·foot" or "Acre·feet" or "AF' means the amount of water necessary to cover one acre

to a depth of one foot and is equivalent to 43,560 cubic feet of water.
3. "Adverse Effect" or "Adversely Affect" means an actual interference with the reasonable

exercise of a water right resulting in a material injury.
4. "Allottee" or "Allottees" means any individual or individuals who own or hold a trust

allotment or interest in a trust allotment on the Fort Belknap Reservation under the authority of
the General Allotment Act and subject to the terms and conditions of that Act.

5. "Arising Under Federal Law" means, as applied to a water right, a water right created or
defined under federal law.

6. "Arising Under State Law" means, as applied to a water right, a water right created
under Montana law and does not include water rights Arising Under Federal Law.

7. "Beaver Creek Basin" means Montana Water Court Basin 40M, consisting of the
mainstem of Beaver Creek and ita tributaries, including Big Warm Creek and Little Warm
Creek, to its confluence with the Milk River, as shown in Appendix 2.

8. "Board" means the Fort Belknap. Montana Compact Board established by Section D. of
Article IV of this Compact.

9. "Calculated Undepleted Flow of the Milk River" means the flow available for the Tribal
Water Right determined pursuant to 'Section E.2. of Article IV, and represents the calculated
United States' Share of the Natural Flow of the Milk River at the diversion point on the
Reservation.

10. "Cfs" means cubic feet per second.
11. "Change in Use" means, as applied to the Tribal Water Right, a change in the point of

diversion, the place of use, the purpose of use, or the place or means of storage.
12. "Combined Development" means, in reference to small wells and springs, a use or

proposed use of water for the same purpose.
13. "Compact" means the water rights settlement entered into by the State ofMontana, the

Fort Belknap Indian Community of the Fort Belknap Reservation, and the United States of
America.

14. "Depletion" means the amount of water consumptively used, or the difference between
the amount of water diverted and returned to the source of supply.

15. "Direct Use" means diversion of water from the source to be used for a designated
purpose without intermediate storage.

16. "DNRC" means the Montana Department of Natural Resources and Conservation, or
any successor agency.

17. "Eastern Crossing" means the most downstream location at which the mainstem of the
Milk River crosses the 49th parallel to re·enter the United States from Canada.

18. "Effective Date" means the date on which the Compact is finally approved by a
referendum vote by the eligible members of the Fort Belknap Indian Community and ratified by
the Fort Belknap Indian Community Council, by the Montana Legislature, and by the Congress
of the United States, whichever date is latest.

19. "Exempt New Development" means new development of the Tribal Water Right that is
exempt frorn review pursuant to Section A4. ofArticle IV.

20. "Fort Belknap Indian Irrigation Project" means the irrigation projects authorized by
federal law for development on the Reservation in the Milk River and Peoples Creek Basins.
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21. "Groundwater" means any water that is beneath the ground surface.
22. ''Hydrologically Connected" means the interconnection of groundwater and surface

water such that they constitute one water supply and use ofeither results in an impact to both.
23. "Milk River Coordinating Committee" or "MRCC" means the basin organization

established pursuant to Section C.1. ofArticle N.
24. "Milk River Basin" means the mainstem of the Milk River and its tributaries from itS'

headwaters to the confluence with the Missouri River and consists of: Montana Water Court"
Basins 40F, 400, 40H, 401, 4OJ, 40K, 40L, 40M, 40N, and 400; and the portion of the Milk River
and its tributaries flowing through the Provinces ofAlberta and Saskatchewan in Canada.

25. "Milk River Basin 40J" or "Basin 40J" means the portion of the Milk River Basin,
including the tributaries of Threemile Creek, White Bear Creek and Fifteenmile Creek,
constituting Water Court Basin 4OJ, as shown in Appendix 2.

26. ''Milk River Project" means the Reclamation project on the Milk and St. Mary Rivers in
Montana authorized by the Reclamation Act of 1902, 32 Stat. 388; 43 U.S.C. 391.

27. "Missouri River Basin 40EJ" or "Basin 40EJ" means the portion of the Missouri River
Basin including the tributaries ofSuction, Rattlesnake, Tin Cup, Little Suction, and Cow Creeks
constituting Water Court Basin 40EJ, as shown in Appendix 2.

28. "Non.Exempt New Development" means new development of the Tribal Water Right
that is subject to review pursuant to Section A.5. of Article N. '

29. "Parties" means the Fort Belknap Indian Community of the Fort Belknap Reservation;
the State of Montana, and the United States of America.

30. ''Peoples Creek Basin" means Water Court Basin 401, consisting of the mainstem of
Peoples Creek to its confluence with the Milk River, and its tributaries including: Duck Creek;
the South Fork of Peoples Creek; Little Peoples Creek; Jim Brown Creek; Lodge Pole Creek;
Lone Tree Coulee; and Mud Creek, as shown in Appendix 2.

31. ''Perennial Flowing Stream" means a stream that historically flowed and is currently
flowing continuously during all seasons of the year including dry as well as wet years.

32. "Person(s)" means an individual or individuals or any other entity, public or private,
including the State, the Tribes, and the government ofthe United States and all officers, agents,
and departments thereof.

33. "Reservation" means the Fort Belknap Reservation and includes all lands and interests
in lands which are now and in the future held in trust by the United States for the Gros Ventre
and Assiniboine Tribes which compose the Fort Belknap Indian Community ofthe Fort Belknap
Reservation within the boundary established by the Treaty ratified by Congress on May 1, 1888,
25 Stat. 113, as modified by: The Orinnell Agreement ofOctober 9,1895 and ratified by Congress
in 1896, 29 Stat. 350; and the Fort Belknap Allotment Act of March 3, 1921,41 Stat. 1355.

34. "Same Source" means the same aquifer in reference to wells and developed springs of35
gallons per minute or less that do not exceed a use of 10 Acre·feet per year.

35. "Secretary" means the Secretary of the United States Department of the Interior, or his
or her duly authorized representative. .

36. "Seniority ofthe Water Rights Set Forth in Sections R1.a. and d. ofthis Article III Shall
not be Asserted Over" means the senior water rights specified in Sections R1.a. and d. ofArticle
III shall be administered as subordinate to the junior water rights specified and referenced in
Section B.2.a of Article III.

37. "State" means the State ofMontena and all officers, agencies, departments, and political
subdivisions thereof. '

38. 'Transfer" means, as applied to the Tribal Water Right, to authorize a Person or Persons
to use all or any part of the Tribal Water Right through a service contract, lease, or other simil6.r
agreement of limited duration.

39. 'Tribal Water Resources Department" or 'TWRD" means the Fort Belknap Tribal Water
Resources Department, or any successor agency. .'

40. "Tribal Water Rigbt" means the right of the Gras Ventre and Assiniboine Tribes which
compose the Fort Belknap Indian Community, Tribal members, and Allottees within the Fort
Belknap Reservation, to divert, use, or store water as described byArticle III ofthis Compact. " -',

41. "Tribes" means the Gros Ventre and Assiniboine Tribes which compose the Fort Belknap
Indian Community of the Fort Belknap Reservation and all officers, agencies, and departmentS"·~
thereof. . .. '''~

42. "Undepleted Flow" means the stream flow in a watershed without the effects of,
diminishment by water uses for specific beneficial purposes including, but not limited Wi '

. . .•
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irrigation, municipal, domestic, mining, commercial, industrial, stockwatering, recreational,
and environmental concerns.

43. "United States" means the federal government and all officers, agencies, and
departments thereof.

44. ''United States' Share of the Natural Flow of the Milk River" means the allocation to the
United Ststes ofwater in the Milk River and its tributaries pursuant to Article VI of the "Treaty
Between the United States and Great Britain Relating to Boundary Waters, and Questions
Arising Between the United States and Canada," January 11, 1909, and ratified by the Senate
on May 13, 1910,36 Stat. 2455, and the Order ofthe International Joint Commission on October
4, 1921, pertaining to ''In the matter of the Measurement and Apportionment of the Waters of
the St. Mary and Milk Rivers and their Tributaries in the State ofMontana and the Provinces of
Alberta and Saskatchewan."

45. "Water Bank" means a water purchasing mechanism whereby willing sellers are paid to
forego use ofa portion of their supplies in a year ofwater shortage, and purchased water is either
stored or reallocated to meet specified needs.

46. "Western Crossing" means the most upstream location at which the mainstem of the
Milk River crosses the 49th parallel to enter Canada from the United States.

ARTICLE III - TRIBAL WATER RIGHT

The Tribal Water Right setforth in this Article ITI shall be the water allocation in settlement
of the claims including Winters reserved water rights claims of the Tribes, Tribal members, and
Allottees, and the United States on behalf of the Tribes, Tribal members, and Allottees within
the Fort Belknap Reservation, to water within the State ofMontana, as those claims exist on the
Effective Date of the Compact, and shall be held in trust by the United States for the benefit of
the Tribes, Tribal members, and Allottees within the Fort Belknap Reservation_ Non-use ofalI or
any of the Tribal Water Right does not constitute a relinquishment, forfeiture, or abandonment
of such rights.

A Basin 40J: Milk River Basin 40J.
1. Quantification.
a. The Tribes have the right to divert up to 645 cubic feet per second "Cfs" of the United

States' Share of the Natural Flow of the Milk River and its tributaries upstream from the
diversion point on the Reservation as calculated pursuant to Section E.2. ofArticle IV. The right
to divert 645 Cfs is in addition to allocation to the Tribes ofstorage in Fresno Reservoir pursuant
to the Memorandum ofAgreement between the Bureau ofReclamation and the Office of Indian
Affairs (BIA) Milk River Project Montana, I-I-Ind. 18725, July 8, 1946.

(1) Ofthe right to divert 645 Cfs, up to 125 Cfs may be diverted for Direct Use to a maximum
of 10,425 irrigated acres within the Fort Belknap Indian Irrigation Project. This water right is
intended 'to preserve the historic water use protected in Winters v. United States, 207 U.S. 564
(1908). Irrigation of the Fort Belknap Indian Irrigation Project pursuant to this paragraph may
be on land within the external boundaries of the Project on the Effective Date of the Compact or
as modified pursuant to applicable federal law.

(2) Of the right to divert 645 Cfs and in addition to the 125 Cfs water right quantified in
Section A1.a.(I) ofthis Article III, up to 520 Cfs may be diverted for Direct Use or to off-stream
storage, or both, for subsequent use for both ofthe following: use on an additional 19,390 present
and future irrigated acres (including land irrigated historically within the Milk River Basin
40J); and up to 4000 AFY of use for non-irrigation purposes. The off-stream storage pUrsuant to
this Section A.1.a.(2) of Article III is limited to a maximum combined capacity of 60,000
Acre-feet. Irrigation by diversion to Direct Use pursuant to this paragraph may be accomplished
through expansion or modification of the Fort Belknap Indian Irrigation Project pursuant to
applicable federal law.

b. In addition to the water rights set forth in SectionA1.a. ofthis Article m, the Tribes have
the right to divert surface flow from tributaries to the Milk River on the Reservation in Basin 40J
to irrigate the acreage identified in Section A.l.a.(I) and (2) of this Article Ill.

c. In addition to the water rights set forth in Sections A.1.a. and b. of this Article m, the
Tribes have the right to develop surface water in the Milk River Basin 40J within the
Reservation for use by livestock ifthe maximum capacity ofeach impoundment or pit is less than
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15 Acre·feet and the total amount impounded in each impoundment or pit is less than 30
Acre·feet per year and is from a source other than a Perennial Flowing Stream. The cumulative
development of stock impoundments pursuant to this Section Al.c., ofArticle III following the
Effective Date of this Compact may not exceed a storage capacity of fifteen Acre·feet times the
number ofsquare miles in Basin 40J on the Reservation. This capacity limit does not apply to the
water right quantified in Sections Al.a., b., and d. of this Article ill.

d. In addition to the water rights set forth in Sections Al.a., b., and c. of this Article III, the
Tribes have the right to use or authorize the use ofwater for non-irrigation purposes developed
prior to the Effective Date of the Compact in the Milk River Basin 40J within the Reservation,
provided that, any portion of this water right diverted from the mainstem ofthe Milk River shall
be part of the 4000AFY non·irrigation water right set forth in Section A.l.a.(2) ofthis Article III,
These water uses are subject to the reporting requirements of Section A 7. ofArticle IV. !

2. Priority Date/Administrative Priority.
a. For purposes of this Compact only, the priority date of the water rights set forth in

Sections Al.a., b., and d. of this Article III is October 17, 1855. The Parties agree that the senior
water right quantified in Section Al.a. of this Article III, shall be satisfied in the following
manner: ;A

(1) In the event that the water available for use by the Tribes at the diversion point on the
Reservation is less than the amount to which the Tribes are entitled to pursuant to SectionAl.a.
of this Article III and Section E.l.b.(2) of ·Article IV, the Tribes shall seek delivery of the
difference between what they are entitled to and what is available solely from release or bypass
of water from or through Fresno Dam by the Milk River Project. The Milk River Project shall, "
pursuant to Section E. ofArticle IV and applicable federal law, release or bypass the additional
water necessary to fulfill the water right of the Tribes.

(2) The allocation between and relative priority of satisfaction of the water rights set forth
in Section A1.a. of this Article III and the water right of the Blackfeet Tribe in the Milk River
Basin shall be resolved among the Fort Belknap Indian Community of the Fort Belknap .;
Reservation, the Blackfeet Tribe, and the United States, or in the event an agreement is not
reached, as ultimately decreed by the Montana Water Court or other court of competent :!:
jurisdiction, and shall not be prejudiced by this Compact including any agreement on priority j
date. The amount of the United States' Share of the Natural Flow of the Milk River availablEi'Ui 'j; .
the Tribes as calculated pursuant to Section E.2. of Article IV shall be mO'dified to reflect lUiy "~
adjudication ofthe water rights ofthe Blackfeet Tribe or agreement between the-Blackfeet Tribe .;
and the Fort Belknilp Indian Community of the Fort Belknap &servation to the extent suell .~
agreement or adjudication affects the Calculated Undepleted Flow of the Milk River. The Milk :~'
River Project will not be required to provide any exchange water to the Tribes for diversion ofthe ....
Blackfeet tribal water right. .~ .t.:.

b. The priority date of the water rights set forth in Section Al.c. of this Article III for stock,
impoundments shall be the date of development of the right. .".: j{

3. Period of Use. The period of use of the water rights set forth in Section Al: of thii j
Article ill is: ,:' ..

a.. March 1 through October 31 of each year for the 125 efs diversion set forth in Section ,.:
Al.a.(l) -of this Article III. . .1.;;

b. January 1 through December 31 of each year for the 520 efs right set forth in Section .i
Al.a.(2) of this Article ill. :.;>; :i.-.

c....March 1 through October 31for water diverted from tributaries setforth in Section Al:li. <
of this Article III. :. ..,l ";:

d. January 1 through December 31 of each year' for the water rights set forth in Section ':
Al.c. and d. of this ArticleIII.' '. .'.' .,

4. Points and Means of Diversion. ..
a. Subject to the tel'ms.and conditions set forth in Article IV, the water right set forth in '!

Section.Al.a.:ofthisArticle III may be'diverted from theroainstem ofthe Milk River in the Milk '
River Basin 4OJ; or· ·from Groundwater beneath the Reservation that is Hydrologically'
Connected to the surface wat<;rfrom any place and by any means in the Milk River Basin 4OJ.

. .
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b. Subject to the terms and conditions set forth in Article IV, the water right set forth in
Section A1.b. of this Article ill may be diverted for Direct Use from any place and by any means
from tributaries to the Milk River in Basin 40J on the Reservation.

c. Subject to the terms and conditions set forth in Article IV, the water right set forth in
Section A1.c. of this Article ill may be developed from a surface water source anywhere within
the Milk River Basin 40J within the Reservation, provided that, the development may not be on
a Perennial Flowing Stream.

d. Subject to the terms and conditions set forth in Article IV, the water rights set forth in
Section A1.d. of this Article ill may be diverted from any place and by any means in Basin 40J
from surface water or Groundwater that is Hydrologically Connected to surface water, within
the Reservation in Basin 4OJ.

5. Place of Use.
a. Subject to the terms and conditions set forth in Article IV, the Tribes may use or

authorize the use ofthe water rights set forth in Sections A1.a. and b. ofthis Article ill any place
within the Reservation.

b. Subject to the terms and conditions of Article IV, the Tribes may transfer water
developed (pursuant to Section A1.a. of this Article III) prior to the date of application for a
Change in Use or Transfer or stored (pursuant to Section A1.a.(2) of this Article III) prior to the
date of application for a Change in Use or Transfer for use off the Reservation within the
Missouri River Basin.

c. The Tribes may use or authorize the use ofthe water rights set forth in Sections A1.C. and
d. of this Article ill any place within the Reservation.

6. Purposes.
a. The water rights set forth in Sections A1.a. and b. of this Article ill may be used within

the Reservation for any purpose allowed by Tribal and federal law, including fish and wildlife
purposes, provided that, Non-Exempt New Development, Change in Use, or Transfer of any
portion ofthe Tribal Water Right, is subject to the terms and conditions ofSectionA ofArticle IV

b. The water rights set forth in Section A1.c. of this Article ill may be used for the purpose
of watering stock and may not be changed to any other use.

c. The water rights set forth in Section Al.d. of this Article ill may be used within the
Reservation in Basin 40J for any non-irrigation purposes.

B. Basin 401: Peoples Creek Basin.
l. Quantification.
a. The Tribes have the right to the surface water and Groundwater that is Hydrologically

Connected to surface water that remains in the Peoples Creek Basin within the Reservation
after satisfaction of water rights Arising Under State Law set forth in Appendix 3. The Tribes
have the right to store water within the Peoples Creek Basin pursuant to this water right. The
reservoir or reservoirs must be entirely within the Reservation unless otherwise agreed to with
affected landowners off the Reservation.

b. In addition to the water rights set forth in Section B.1.a. of this Article ill, the Tribes'
right to use water in the Peoples Creek Basin includes the right to use water conveyed from the
Missouri River Basin 40EJ pursuant to Section E.l.b. of this Article III. The Tribes have the
right to store water within the Peoples Creek Basin pursuant to this water right, The reservoir
or reservoirs must be entirely within the Reservation unless otherwise agreed to with affected
landowners off the Reservation.

c. In addition to the water rights set forth in Sections B.l.a. and b. of this Article ill, the
Tribes have the right to develop surface water in the Peoples Creek Basin within the
Reservation for use by livestock ifthe maximum capacity ofeach impoundment or pit is less than
15 Acre-feet and the total amount impounded in each impoundment or pit is less than 30
Acre-feet per year and is from a source other than a Perennial Flowing Stream. The cumulative
development of stock impoundments pursuant to this Section B.l.e., of this Article ill following
the Effective Date of this Compact may not exceed a storage capacity of fifteen Acre·feet times
the number ofsq\lare miles in Basin 401 on the Reservation. This capacity limit does not apply to
the water right quantified in Sections B.l.a., b., and d. of this Article III.

94



,~

d: . In addition to the water rights set forth in Sections Rl.a., b., and c. of this Article ill, thi.!f
Tribes have the right to use or authorize the use ofwater for non·irrigation purposes developed ,~_..
prior to the Effective Date ofthe Compact in the Peoples Creek Basin within the Reservationir)
These·water uses are subject to the reporting requirements of Section A 7. ofArticle IV. "17;

2.· Priority Date/Administrative Priority. .,:1,i~.

a...For purposes ofthis Compact, the priority date of the water rights set forth in SectioIis~{

Rl.a. and d. of this Article ill is October 17,1855. For the purposes ofproviding a more reliable· 'i
water right and simplification of administration, the Parties agree that this senior water right £
shall be satisfied in the following manner: . '.' o';.~~

(1) Subject· to the terms of Section R2.a.(2) of this Article ill, the Seniority of the Watet.,<
Rights Set Forth in Sections Rl.a. and d. of thia Article ill Shall Not be Asserted Over ·i
non-irrigation water rights Arising Under Stete Law upstream from the Reservation in ,the .}
Peoples Creek Basin with a priority date before the Effective nate ofthe Compact, and irrigation -~

water rights set forth in Appendix 3, provided that water rights numbers W017296, Wl66075, '.~
and C016704 are not protected by this agreement. The Tribes may assert the senior priority:of .,}
water rights and storage that have been actually developed over water rights Arising Unde;: J
State Law that are developed after the Effective Date ofthis Compact, and over any water rightS :'1
Arising Under State Law not set forth in Appendix 3. : ."n'~

(2) The agreement set forth·in Section R2.a.(1) of this Article ill is not effective until· 1.
completion of construction of a reservoir or reservoira of a minimum capacity of 3000 AF on the. ':~
Rese~ation in upper Peoples Creek for ,,:se .by the Tribes: Prior to construction of the resez:'0ir.~.~
the Tribes may only assert the semor pnonty 'of water nghts actually developed. .. ". !ll:';(

b. The priority date of the water right setforth in Section Rl.b. of this Article ill shall be as:.:',~

set forth in Section E.2:b. of this Article ill. . .::t,t
e. The priority date of the watenights set forth in Section Rl.c. of this Article ill for.stoeko"~

impoundm~ntsshall be the·date. of development of the ri!l'ht. .. :~<r'~
3. PerIOd of Use. The penod of use of the water nghts set forth ill Section Rl. 'of this·,'"

Article ill .is January 1 through ~ece,:,ber 31 of each year. " i:~~~
4. Pomts and Means ofD,vers,on.' ., ... ',tf'.-a. The water right set forth in Sections Bol.a. and d, of this Article ill may be diverted for :,$

Direct Use or storage from surface water or from Groundwater that is Hydrologically Connectsi:!':::;
to surfac~ water from any place and by any means within the Peoples Creek Basin within:,th\l";j
Reservation. . . " ,~

b. The point and means of diversion of the water right set forth in Section Rl.b. of this?",
Article ill shall be as set forth in Section EA.b. ohhis Article ill. ... ,'~

c. The water·right set forth in Section Rl.e. of this Article ill may be developed on a surfaee..,,§
water source anywhere within the Peoples Creek Basin within the Reservation, provided thatf.~

the development may not be on 'a Perennial F10wing Stream. . . ,;'~i?~
5. Place?fUse.. . . ...., ,n~1
a. The Tribes may use or authonze the use of the water nghts set forth ill SectIons Rl.a~~

and b:ofthisArticle III for use any place within the Reservation within the Peoples Creek Basm:h..
Subject to the terms and conditions set forth in Article IV, the Tribes may Transfer water stored::":\!
pursuant to Sections Rl.a. and b. of this Article ill for use off the Reservation within the Milk'.:i1
River Basin. . . . . , '''i',('

b. The Tribes may use or authorize the use of the water rights set forth in Sections R1.c:";
and d. of this Article ill for use any place within the Reservation. b~ ...

6. Purposes. . . • .~
a.' The water rights set forth in Sections B.·l:a: and b. of this Article ill may be used for an~

purpose allowed by Tribal· and federal law, including fish and wildlife purposes, provided thati'1j
any Transfer ofthe water rights stored pursuant to Sections Rl.a. and b. ofthis Article ill offth~ •
Reservation, after the Effective nate ofthe Compact is subject to the terms and conditions'o K

Section A of Article IV.· '.. '. .. ." ' j'
b: The.water·rights setforth in Section B.l.c. of this Article ill may be used for the purpo!,"~,

of watering stoCk and may not be changed to any other'use. .'1~
" '
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c. The water rights set forth in Section B.l.d. of this Article ill may be used within the
Reservation in Basin 401 for any non·irrigation purposes.

C. Basin 40M: Beaver Creek Basin.
l. Quantification.
a. The Tribes have the right to divert 8,024 AFY for irrigation of 2,241 acres from surface

flow, or from Groundwater that is Hydrologically Connected to surface flow, within the
Reservation in the Beaver Creek Basin. The Tribes agree to use their best efforts to bypass a
minimum flow when naturally available.

b. In addition to the water rights set forth in Section C.l.a. ofthis Article III, the Tribes have
the right to develop surface water in the Beaver Creek Basin within the Reservation for use by
livestock if the maximum capacity of each impoundment or pit is less than 15 Acre·feet and the
total amount impounded in each impoundment or pit is less than 30 Acre·feet per year and is
from a source other than a Perennial Flowing Stream. The cumulative development of stock
impoundments pursuant to this Section C.l.b., of this Article ill following the Effective Date of
this Compact may not exceed a storage capacity of15 Acre·feet times the number ofsquare miles
in Basin 40M on the Reservation. This capacity limit does not apply to the water right quantified
in Sections C.l.a. and c. of this Article III.

c. In addition to the water rights set forth in Sections C.l.a. and b. of this Article ill, the
Tribes have the right to use or authorize the use of water for non·irrigation purposes developed
prior to the Effective Date of the Compact in the Beaver Creek Basin within the Reservation.
These water uses are subject to the reporting requirements of Section A.7. ofArticle N.

2. Priority Date/Administrative Priority.
a. For purposes of this Compact, the priority date of the water rights set forth in Sections

C.l.a. and c. of this Article ill is October 17, 1855.
b. The priority date of the water rights set forth in Section C.l.b. of this Article ill for stock

impoundments shall be the date of development of the right.
3. Period of Use. The period of use of the water rights set forth in Section C.l. of this

Article ill is:
a. March 1 through October 31 for the 8,024 AFY water right set forth in Section C.l.a. of

this Article ill.
b. January 1 through December 31 of each year for the water rights set forth in Sections

C.l.b. and c. of this Article ill.
4. Points and Means of Diversion.
a. Subject to the terms and conditions set forth in Article IV, the Tribes may divert or

authorize the diversion of the water rights set forth in Sections C.l.a. and c. of this Article ill
from any place and by any means from surface water or Groundwater that is Hydrologically
Connected to surface water in the Beaver Creek Basin within the Reservation. When
constructing diversion facilities, the Tribes agree to use their best efforts to allow bypass of a
minimum flow, when naturally available.

b. Subject to the terms and conditions set forth in Article' IV, the water right set forth in
Section C.l.b. of this Article ill may be developed on a surface water source anywhere within the
Beaver Creek Basin within the Reservation, provided that, the development may not be on- a
Perennial Flowing Stream.

5. Place ofUse. Subject to the terms and conditions set forth in Article IV, the Tribes may
use or authorize the use ofthe water rights set forth in Sections C.l.a., b., and c. ofthis Article III
any place within the Reservation within the Beaver Creek Basin.

6. Purposes.
a. The Tribes may use or authorize the use of the water rights set forth in Section C.I.a. of

this Article ill within the Reservation for any purpose allowed by Tribal and federal law,
including fish and wildlife purposes, provided that, use of the water rights set forth in Section '
C.l.a. of this Article III, for any purpose other than irrigation is subject to the terms and
conditions of Section A. ofArticle IV.

b. The water rights set forth in Section C.l.b. of this Article III may be used for the purpose
of watering stock and may not be changed to any other use.
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c. The water rights set forth in Section C.l.c. of this Article III may be used within the '1
Reservation in the Beaver Creek Basin for any non-irrigation purposes: :.~

D. Reservation Portion of Missouri River Basin 40EJ. (4
l. Quantification. . ~
a. The Tribes have the right to use or authorize the use ofwater for non·irrigation purposes:~

developed prior to the Effective Date of the Compact in Basin 40EJ within the Reservation!' '~
These water uses are subject to the reporting requirements of Section A.7. ofArticle IV. . j, ..~

b. In addition to the water rights set forth in Section D.l.a. of this Article III, the Tribes ,~
have the right to develop surface water in Basin 40EJ within the Reservation for use by livestock ·~l
if the maximum capacity of each impoundment or pit is less than 15 Acre·feet and the totaF~
amount impounded in each ?npoun?-ment or pit is less than 30 Acre·feet per year and is from fi j''l':
source other than a Perenrual Flowmg Stream. ,~ "

2. Priority Date/Administrative Priority. . .u·L
a. For purposes of this Compact, the priority date of the water rights set forth in section'I''''

D.l.a. of this Article III is October 17, 1855. .··~.ft

b. The priority date of the water rights set forth in Section D.l.b. of this Article III for stOc)j.'i<
impoundments shall be the date of development of the right. .• "di~;

? Pe~iod of Use. The period of use of the water rights set forth in Section D.l. of thiS'{ii
Article III 1S January 1 through December 31 of each year. . '. ,.1).~

4. Points and Means of Diversion. .. 'io<f~':~'.
a. Subject to the terms and conditions set forth in Article IV, the Tribes may continue ~,._.

divert or authorize the diversion of the water rights set forth in Section D.l.a:.oftbis Arti~e III:;
from any place and by any means from surface water or Groundwater that 1S Hydrologtcall ,;,
Connected to surface water, within the Reservation in Basin 40EJ. ;. :J;:

b. Subject to the terms and conditions set forth in ·Article IV, the water right set forth.mi:
Section D.1.b. of this Article III may be developed on a·surface water source anywhere wi .. ',.
Basin 40EJ within the Reservation, provided that, the development may not be on a Perenoia ;.
Flowing Stream. .;'J'.:

5. Place ofUse. Subject to the terms and conditions set forth in·Article IV, the Tribes maY:.
use or authorize the use ofthe water rights set forth in Section D.l. of this Article III on any placl!!':
within the Reservation within Basin 40EJ. '.

6. Purposes. '.:: . :
a. The Tribes may use or authorize the use of the water rights set forth in Section D.l.a. of~

this Article III for any non-irrigation purposes. ., .,,,:,,
b. The water rights set forth in Section D.l.b. of this Article III may be used for the purpose

of wat!'ring stock and may not be changed to any other use. . .', "
E. Off"Reservation Tribal Fee and Trust Lands .. Missouri Basin 40EJ and People·s.

Creek" Basin 401. The Tribe's have the following water rights on trust and fee land off:the
Reservation in Missouri Basin 40EJ and Peoples Creek Basin 401. Unless Congress acts to
modify the Reservation boundary·to include the Tribal trust and fee land, the rights shall not oo.~
considered part of the Tribal Water Right for purposes of administration pursuant to Article1M'
The water rights set forth in this Section E. of Article III shall be administered by the Staat'
pursuant to Section B.l.b. of Article IV, except that non-use of all or any of the rights shall·noti
constitute a relinquishment, forfeiture, or abandonment of such rights. . .•.'.

1. ·Quantification. ,... ~.;< .

a. The Tribes have the right to divert up to 1135 AFY for irrigation of:
(1) 297 acres ofland historically irrigated in Basin 40EJ; and
(2) 1'8 acres ofland in Basin40EJ <Ieveloped after the Effective Date of the Compact.
b. In addition to the water rights set forth in Section E.l.a. ofthis Article III, the Tribes hav.· .

the right to divert up to 1290 AFY for conveyance to the Peoples Creek Basin, ...
. c. In.addition to the water·rights set forth in Sections E.1.a.and b. ofthls Article III;.tli"·

Tribes have the right to use or authorize the use of water for non-irrigation purposes develope'"
prior to the Effective.Dateof·Qu;:Compact on Tribal fee and trust land off the Reservation ill
Basin 40EJ and Basin 401. These water uses are subject to the reporting requirements ofSecti6n.
A.7. of Article IV. ,.
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d. In addition to the water rights set forth in Sections E.l.a., b., and c. of this Article III, the
Tribes have the right to develop surface and Groundwater in Basin 40EJ and Basin 401 on Tribal
fee and trust land off the Reservation pursuant to State law.

e. In addition to the water rights set forth in Sections E.l.a., b., c., and d. of this Article III,
the Tribes have the right, pursuant to State law, to develop surface water in Basin 40EJ and
Basin 401 on Tribal fee and trust land off the Reservation for use by livestock if the maximum
capacity ofeach impoundment or pit is less than 15 Acre·feet and the total amount impounded in
each impoundment or pit is less than 30 Acre·feet per year and is from a source other than a
Perennial Flowing Stream.

2. Priority Date/Administrative Priority.
a. The priority date of the water rights set forth in Section E.l.a. of this Article III is:
(1) July 24,1893 for the water right set forth in Section E.l.a.(l) of this Article III.
(2) The date ofdevelopmentfor the 18 acres setforth in Section E.l.a.(2) of this Article III.
b. The priority date of the water right set forth in Section E.l.b. of this Article III is January

1, 1935. .
c. The priority dates of the water rights set forth in Section E.l.c. of this Article III are the

date on which the water was developed for stock and domestic purposes. The priority date of
these rights is subject to the reporting requirements of Section A.7. of Article N.

d. The priority date of the water rights set forth in Sections E.l.d., and e. of this Article III
shall be as provided by State law.

3. Period of Use. The period of use of the water rights set forth in Section E.l. of this
Article ill is:

a. March 1 through October 31 of each year for the irrigation water rights set forth in
Section E.l.a. of this Article III.

b. January 1 through December 31 of each year for diversion of the water right set forth in
Section E.l.b. of this Article III.

c. January 1 through December 31 of each year for the water rights set forth in Section
E.l.c. of this Article III. .

d. As provided by State law for the water rights set forth in Sections E.l.d., and e. of this
Article ill.

4. Points and Means of Diversion.
a. The points and means of diversion for the water rights set forth in Section E.l.a. of this

Article III are as follows:
(1) The water right set forth in Section E.l.a.(l) of this Article III may be diverted from any

point by any means on Tribal trust or fee land within Section 30, T28N, R22E and the SW 1/4 of
Section 18, T27N, R22E;

(2) . The water right set forth in Section E.l.a.(2) of this Article ill may be diverted from any
point by any means on Tribal trust or fee land within Section 19, T27N, R22E.

b. The water right set forth in Section E.l.b. of this Article ill may be diverted from any
point by any means on Tribal trust or fee land in the SWSESW, Section 9, T26N, R22E.

c. The water rights set forth in Section E.l.c. of this Article ill may be diverted from the
place and by the means in use prior to the Effective Date of the Compact, on Tribal fee or trust
land in Basin 40EJ and Basin 401. Subject to the terms and conditions ofSection B. ofArticle N,
the Tribes may change the point and means ofdiversion ofa water right set forth in Section E.l.c.
ofthis Article III to any place and any means from surface or Groundwater that is Hydrologically
Connected to surface water, on Tribal fee or trust land in Basin 40EJ or Basin 401.

d. The water right set forth in Sections E.l.d. and e. of this Article ill may be diverted from
any point by any means on Tribal fee or trust land in Basin 40EJ and Basin 401, pursuant to
State law.

5. Place of Use.
a. The Tribes may use the water rights set forth in Section E.l.a.(l) of this Article ill on

Tribal trust or fee land in Sections 29, 30, 31, and 32, T28N, R22E, and on the W1/2 of the SEl/2
and the El/2 of the W 1/2 of Section 19, T27N, R22E. The Tribes may use the water rights set
forth in Section E.l.a.(2) ofthis Article ill on Tribal trust or fee land in Sections 19 and 30, T27N,
R22E.
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b. The water rights set forth in Section E.1.b. of this Article ill may be used any place ~
authorized in Section B.5.a. of this Article ill, and shall be administered as part of the Tribal ..
Water Right. ' . !cl~

c. Subject to the requirements ofState Jaw, the water rights set forth in Section E.1.c. of this j
Article'ill may be used any place on Tribal fee or trust land in Basin 40EJ and Basin 401 oli ~i

which the water has been used prior to the Effective Date of the Compact. . :r;;
d. The water rights set forth in Sections E.1.d. and e. of this Article ill maybe'used on any~;

Tribal' fee and trust land in Basin 40EJ and Basin 401, pursuant to State law. : ,./~

6. Purposes. . .:r~
a. The water rights set forth in Section E.1.a. of this Article ill may be used for irrigation.:~

Subject to the terms 'and conditions of Section B. ofArticle IV, the Tribes may change the use oe;
the water rights set forth in Section E.1.a. ofthis Article ill to any.other purpose allowed by State ·t.
law.' . . . . ·1

b. The water rights set forth in Section E.1.b. of this Article m may be used for any purposeJ
allowed by federal and Tribal law. . .. :' LJ

c. .The water rights set forth in Section E.1.c. of this Article m may continue to be used. for.;'
stock and domestic purposes according to their purpose on the Effective Date of the Compact,}
Subject to the terms and conditions. of Section B. ofArticle IV, the Tribes may change the usear-:(
the w.ater rights set forth in Section E.1.c. of this Article·m to any other purpose allowed by State ;:
law. - . - _.. . "',;ei!

d. The water rights set forth in Sections E.1.d., and e. of this Article m may be used for: any ~

purpose allowed by State law. . .' ·.d·jk:l:
F. Temporary Emergency Appropriations. The Tribes or the United States on behliit)

of the Tribes may divert water from sources on the Reservation for use on or off the Reservatioii',>
for temporary.emergency use necessary for public health and safety. Temporary emergency \ise.~
of water from a source for which a water right is quantified in this Article III of this Compaet'~

shall n~t be considered:an exercise of that right. . '. . . '. ,l..~
G. Groundwater. . . . ,..:.~
1. Groundwater·that is Hydrologic;ally Con~eeted to Surface Water. The T:i~~

have the right to develop Groundwater that 1S Hydrologtcally Connected to surface water Wlthifu::
the quantification limits for surface water provided in SectionsA,.B., C.,.D., and E. ofthisArticle~
m. The attributes ofthe.water right are as set forth in Sections A, B, C., D., and E. of this Articlem. : "T~

2"':'Existing Groundwater Development. ' . ; W
a. Quantifieatioit. The Tribes have the right to the use of Groundwater developed be£6re:~

the Effective Date of the Compact within the Reservation as provided in SectionS ALd., B.1;(1~1
C.1.c.;. and·D.1·.Ii. of this .Article·:m. These Groundwater uses are subject to the repor.t'inli~
requirements ofSection A.7. ofArticle IV. . ". "~

3.. New Development'ofSmall Groundwater Wells and Springs. . , :~
a. Quantification. In liddition to the water rights set forth in SectionsA-, B., C., and D,;.of~

this Article.ill, the Tribes have the right to develop Groundwater'within the. Reservation oy.:;
means of-wells or. developed·.springs if the maximum flow of each well or developed spring is,a'54'­
gallons pennmute odess and does not exceed a use of 10 Acre-feet per year. This size limitatior15S
includes a .Combined DevelQpment from the Same Source from two.or more wells or developecf t!
springs.. :, .:., ' :. . ·· .. :.iJl~

b. Priority·Date/Administrative Priority. .'. -:"jo~
The·priority date ofthe' water rights set forth in Section· G.3.a. of this Article m shill bei'th~·;

date- of developmentof the right: ..· ...., .' . . '. .'.":-{ ;.,'.
c. Period of Use. The period of use of the water rights set forth in Section G.3.a.:of:·.- :

Article In is January 1 through December 31 of each year. ''§j
d. Points and Means ofiDiversion. Subject to the terms and conditions' set forth'irl\.

Article IV, the water· right set forth in Section G.a.a. of this Article m may be diverted fiOIlif,­
Groundwater- from any point by 'any mew'.within the Reservation.' .:. '.) ~ .•

, .
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e. Place ofUse. Subject to the terms and conditions set forth in Article IV, the Tribes may
use or authorize the use of the water rights set forth in Section G.3.a. oithis Article ill any place
within the Reservation.

f. Purposes. Subject to the terms and conditions set forth in Article IV, the water rights set
forth in Section G.3.a. of this Article III may be used for any purpose authorized by Tribal or
federal law.

4. New Groundwater Development not Hydrologically Connected to Surface
Water.

a. Quantification. In addition to the water rights set forth in Sections A., B., C., D., and E.
of this Article ill, the Tribes have the right to develop or authorize the development of
Groundwater within the Reservation that is not Hydrologically Connected to surface water
subject to the following conditions:

(1) The development of Groundwater that is not Hydrologically Connected to surface water
must comply with the provisions ofSections A.5. and 6. ofArticle IV for determination ofAdverse
Effect. Pursuant to Section A.5.a. ofArticle IV, the Tribal Water Resources Department and the
DNRC may jointly agree to exempt certain development of Groundwater from a showing of no
Adverse Effect due to location, size, or other agreed upon parameter.

(2) Ifa conflict arises between use of the water right set forth in this Section GA. ofArticle
ill and a water right Arising Under State Law, DNRC and TWRD shall attempt to resolve the
controversy. In attempting to resolve the cohtroversy, DNRC and TWRD may establish
controlled Groundwater areas off and on the Reservation and may manage them cooperatively
pursuant to Sections A.2.d. and B.2. ofArticle IV. IfDNRC and TWRD are unable to resolve the
controversy, the Tribes, State or the Person whose water use is affected may seek relief from the
Compact Board. Among the remedies the Compact Board may order is imposition ofa controlled
Groundwater area that includes Groundwater use both on and off the Reservation pursuant to
Sections A.2.d. and B.2. ofArticle IV. The controlled Groundwater area is to be administered by
the TWRD on the Reservation and the DNRC off the Reservation pursuant to Article IV and
Tribal and State law.

b. Priority Date. The priority date of the water rights set forth in Section GA.a. of this
Article III for new Groundwater development shall be the date of development of the right.

c. Period of Use. The period of use of the water rights set forth in Section GA.a. of this
Article III for new Groundwater development is January 1 through December 31 ofeach year.

d. Points and Means of Diversion. Subject to the requirements set forth in Article IV,
the water rights set forth in Section GA.a. of this Article ill may be diverted from Groundwater
that is not Hydrologically Connected to surface water at any point by any means within the
Reservation.

e. Place of Use. Subject to the requirements set forth in Article IV, the water rights set
forth in Section GA.a. of this Article ill may be used on any place within the Reservation.

f. Purpose. Subject to the requirements set forth in Article IV, the Tribes may use or
authorize the use of the water rights set forth in Section GA.a. of this Article ill for any purppse
allowed by Tribal and federal law.

H. Additional Water. As a part ofthe Tribal Water Right, the Tribes shall be entitled to an
allocation ofstored water in Lake Elwell as agreed to by the Parties and as provided by Congress,
measured at the dam, for use or disposition by the Tribes for any beneficial purpose, either on or
off the Reservation, pursuant to the terms of this Compact; provided that, such allocation shall
be in accordance with the terms and conditions of any Act of Congress ratifying this Compact.
This allocation is subject to the prior reserved water rights, if any, of any other Indian tribe, or
persons holding such reserved water rights through that tribe or through the United States. Any
use or disposition of water from Lake Elwell off the Reservation by the Tribes is subject to the
specific provisions relating to such use or disposition in any Act of Congress ratifying this
Compact. The United States shall have no responsibility or obligation to provide any facility for
the transport of the water allocated under this Section H. of Article m. to the Fort Belknap
Reservation or to any other location.
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I. Basin Closures.
. 1. The following closure does not apply to development of the Tribal Water Right as .

provided for in this Compact. In the Milk River Basin from the Eastern Crossing to the j
confluence between the Milk River and the. Missouri River comprised of Basins 40F, 400, 40H,. .­
401, 4OJ; 40K, 40L, 40M, 40N, and 400 both above the Western Crossing and below the Eastern ..,
Crossing, DNRC shall not process or grant an application for an appropriation pursuant to State. i
law after this Compact has been ratified by the Montana legislature, provided that, after :
compliance by the applicant with all applicable provisions ofState and federal law, DNRC may)
issue a certificate of water right or permit for: :;

a. An appropriation for municipal use of surface or Groundwater that is Hydrologically'!
Connected to surface water. In addition to compliance with applicable State law, the application ~

shall be treated as a change in use for the purposes of Section B. of Article IV, if the point of j
diversion is located upstream ·from any point on the Reservation. For purposes of compliance .j
with State law other than this Compact, the appropriation shall be treated as a new use. , ,

b. An appropriation of Groundwater that is not Hydrologically Connected to surface water: .1
In addition to compliance with applicable State law, the application shall be treated as a change :
in use for the purposes ofSection B. ofArticle IV, ifthe point ofdiversion is within an aquifer that •
might extend onto the Reservation. For purposes of compliance with State law other than this .
Compact, ·the appropriation shall be treated as a new use. -

c. An appropriation of Groundwater by means of a well or developed spring with a
maximum appropriation of 35 gallons per minute· or less that does not exceed a use of·lO
Acre-feet per year. This size limitation includes a Combined Development from the Same Source
from two or more wells or de"eloped springs. This exemption includes development on fee land
on the Reservation. '. , ,.

d. An appropriation of water for use by livestock if the maximum capacity of the;
impoundment or pit is less than 15 Acre-feet and.the appropriation is less than 30 Acre·feet per. ;
year and is from a source other than a Perennial Flowing Stream. This exemption includes '-'
development on fee land on the Reservation. With the exception ofPeoples Creek Basin 401, thii ~

cumulative· development of stock. impoundments pursuant to this exemption following the J
Effective Date of this Compact may·not exceed a storage capacity of 15 Acre-feet times the.•~
number of square miles in the Water Court basin in·which the new impoundment is located. Ih'~
the Peoples Creek Basin 401, development of stock impoundments pursuant to this exemptiore"1,
following the Effective Date of this Compact must be constructed with the ability to bypass'X
inflow. ..'. . OJ}

e. An appropriation for mstream use of water by livestock. ",' ~
f. Temporary emergency appropriations as provided in § 85·2-113(3), MCA. 'C~
g. An appropriation necessary for the purposes of new storage of imported water or::~

modification.and replacement of existing storage as set forth in Section 104. of this Article m.:,l
h. An appropriation necessary for new storage·off the Reservation approved by the Milk •

River Coordinating Committee pursuant to Section C.3.g. ofArticle IV. ;f ~

i. An appropriation for a nonconsumptive use as defined under State law. .. ,'J
j. .With the exception of.applications for. appropriations in Basin 401 upstream froni the;

Reservation, an appropriation of water for an impoundment of any size for use for fish and '..
wildlife purposes if the cumulative development under this provision and Section I.1.d. of this ..'
Article m, does not exceed 15 Acre-feet times the number ofsquare miles owned by the applicant .
in the Water Court'basin in which the.new impoundment is located. . 1';

2,. 'The basin closure is not a limit· on change of use or transfer of any water right Arising··..
Under StateLaw,.provided that, applicable provisions ofState and federal law and this Compact .
are followed. Forpurposes of.this Compact; any change in a water right for the purpose ofmoving.
instream 'stockwatering to off;'stream stockwatering that does not result in an increase in the '
historic consumptive use·of.'water·shall be considered a change in use, and is not a new use I

subject to the basin closure.. ': . ..J ~

3.. Due to the shortage of water in the Milk River Basin, water salvaged through efficiency.. :
measures may not be used to expand irrigation from a water right Arising Under State Law with :-..~.
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a point of diversion in the United States' portion of the Milk River Basin under the lulluwilll(
circumstances:

a. the efficiency measures are funded in whole or in part by the State, United States, Tribes,
or water users as part of the implementation of this Compact; or

b. the salvaged water may be used to alleviate water shortage in the Milk River Basin.
Pursuant to Section B.3. ofArticle IV, DNRC may promulgate rules to implement this provision.

4. The basin closure is not a limit on: the modification or replacement of existing storage
when there is no enlargement of that storage; the modification or development of storage
pursuant to this Compact and the federal legislation that ratifies this Compact; or the
development ofstorage to impound water imported to the Milk River Basin from another basin.

5. Within 120 days of the date this Compact is ratified by the Montana Legislature, DNRC
shall publish notice of the basin closures set forth in Section I. of this Article ill once in
newspapers of general circulation in the area of the sources.

ARTICLE IV - IMPLEMENTATION OF COMPACT

A. Trihal Administration.
1. Tribal Authority Over Tribal Water Right.
a. The Tribes have the right, subject to the limits imposed by this Compact (including

Sections C., D., and E. of this Article IV, and Section B.3. of Article VII), and federal law
(including 25 U.S.C. §381), to administer the use of the Tribal Water Right.

b. Once the Tribal Water Right is diverted to the facilities of the Fort Belknap Indian
Irrigation Project on units held by the United States, distribution shall be conducted by the
United States Department ofthe Interior, Bureau ofIndianAffairs or its successor in accordance
with applicable federal laws. Operation and maintenance of the Fort Belknap Indian Irrigation
Project shall be conducted by the United States Department of the Interior, Bureau of Indian
Affairs or its successor in accordance with applicable federal laws.

c. Once the Tribal Water Right is diverted to the facilities of the Ereaux Unit, and any other
unit previously part of the Fort Belknap Indian Irrigation Project which has been subsequently
quit claimed by the United States to specific irrigation companies, distribution shall be
conducted by the irrigation companies. Administration of the Tribal Water Right to the points of
diversion of the listed irrigation projects shall be conducted by the Tribes on Peoples Creek and
other tributaries to the Milk River on the Reservation, and pursuant to Sections C., D., and E., of
this Article IV, and Section B.3. of Article vn on the mainstem of the Milk River.

d. Owners of fee land within the Reservation may apply to the Tribes to continue their
historic use of water in the manner and to the extent existing on the Effective Date of the
Compact on fee land within the Reservation as determined by the TWRD pursuant to the Tribal
water code as part of the Tribal Water Right ifno claim was med by the landowner in the state
adjudication, or may continue their use pursuant to state law and as decreed by state court if a
claim was filed.

2. Tribal Water Code. Administration of the Tribal Water Right by the Tribes shall be
pursuant to a comprehensive Tribal water code governing the Tribal Water Right set forth in
this Compact. Pending the adoption of the Tribal water code, the administration of the Tribal
Water Right shall be by the Secretary of the Interior. The Tribal water code shall be developed
and adopted by the Tribes with approval by the Secretary within two (2) years follow4Jg the
Effective Date of this Compact and shall include:

a. A process by which any Tribal member or Allottee may request and be provided with an
equitable distribution of water for use on his or her trust lands.

b. A process for notice and a right to be heard for the consideration and determination ofany
request by a Tribal member orAllottee for an equitable distribution ofwater, including a process
for formal review of denied or disputed distributions and for resolution of contested
administrative decisions.

c. A process by which an owner of fee land within the boundaries of the Reservation may
apply for use of a portion of the Tribal Water Right.

d. A process for establishment of a controlled Groundwater area and for management of
such Area in cooperation with establishment of a contiguous controlled Groundwater area off
the Reservation established pursuant to Section B.2. of this Article IV and State law.
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3. Persons Authorized to Use the Tribal Water Right. The Tribal Water Right may be
used by the Tribes, or Persons authorized by the Tribes (including Tribal members, Allottees,
and holders of fee land within the boundaries of the Fort Belknap Reservation).

4. Authorization for New Development ofthe Tribal Water Right. Subject to Article
ill and the following conditions, the Tribes may use or authorize the use of the Tribal Water
Right within the Reservation for any purpose allowed by this Compact and Tribal and federal
law:

a. Impact of new development of the Tribal Water Right within the Reservation for the
purposes of irrigation and non·irrigation use as expressly identified under the quantification in
Article ill, and new development for any purpose within the Reservation within the Peoples
Creek Basin, have been accounted for in design of mitigation and administration in the
Compact. Thus, new development for the purposes expressly identified in Article III within the
Reservation and all new development within the Reservation within the Peoples Creek Basin
are exempt from any review by DNRC under the process set forth in Sections A5. and 6. of this.
Article IV. All such development will be referred to as "Exempt New Development." Specifically,
Exempt New·Development is as follows:

(1) Use of the Tribal Water Right for purposes of irrigation with the place of use on the
Reservation and as set forth in Article Ill.

(2) Use of up to 4000 AFY of water diverted from the Milk River pursuant to Section
Al.a.(2) of Article ill for non-irrigation purposes on the Reservation.

(3) Use of the Tribal Water Right quantified for the Peoples Creek Basin within the
Reservation for any purpose allowed by Tribal or federal law.

(4) Use of the Tribal Water Right for stockwatering on the Reservation if the maximum
capacity ofthe impoundment or pit is less than 15 Acre-feet and the appropriation is less than 30
Acre-feet per year and is from a source other than a Perennial Flowing Stream.

(5) Use of Groundwater on the Reservation that is Hydrologically Connected to surface
water by means of a well or developed spring with an appropriation of 35 gallons per minute or
less, and a Use that does not exceed 10 Acre-feet per year. This size limitation includes a
Combined Development from the Same Source from two or more wells or developed springs.

b. Any Tribal authorization for the development ofGroundwater that is not Hydrologically
Connected to surface water by means of a well or developed spring with an appropriation of
greater than 35 gallons per minute, or in excess of 10 Acre-feet per year, developed after the
Effective Date of this Compact, shall not have an Adverse Effect on water rights Arising Under
State Law with a priority date before the date of the application for Groundwater development.
The development is considered a Non-Exempt New Development and is subject to the
procedures set forth in Sections A5. and 6. of this Article IV.

5. Non-Exempt New Development, Change in Use, or Transfer ofthe Tribal Water
Right. Subject to the following conditions, the Tribes may make or authorize a Non-Exempt.
New Development, Change in Use, or Transfer of the Tribal Water Right.

a. A Non-Exempt New Development, Change in Use, or Transfer of the Tribal Water Right
on or offthe Reservation may not Adversely Affect a water right Arising Under State Law with a
priority date before the date of the application to the TWRD for the Non-Exempt New
Development, Change in Use, or Transfer. Determination ofAdverse Effect for the purposes of
this Section shall be pursuant to the procedures set forth in Section A.6. of this Article IV and

. Appendix 5. In addition. the TWRD and DNRC may jointly agree to exempt certein Change in
Use, Transfer or Non-Exempt New Development from a showing of no Adverse Effect due to
location, size, or other agreed upon parameter.

b. OffReservation Change in Use or Transfer ofthe Tribal Water Right is limited as follows:
(1) Off Reservation use of the Tribal Water Right on non-Tribal land shall be limited to th(·

following portion ofthe Tribal Water Right developed or stored prior to the date of application fOJ"
Change in Use or Transfer:

(a) Water developed by Direct Use prior to the date of the application for Change in Use OJ"
Transfer from the Milk River pursuant to Section Al.a. of Article Ill; or

(b) Water stored from the Milk River pursuant to Section Al.a.(2) ofArticle Ill..
(c) Water stored from Peoples Creek pursuant to Sections B.l.a., and b. of Article ill.
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(2) The off-Reservation.new development, Change in Use, or Transfer of the transferable
portion of the Tribal Water Right set forth in Section Al.a. of-Article ill is limited:to a place of
use within the Missouri River.·Basin. . .';'

(a) lithe Tribes receive.a good faith offer from a Person for Transfer ofa portion 'ofthe Tribil1
Water Right outside the Milk River Basin, the Tribes shall allow water users receiving 'water
from the Milk River Project the first opportunity, an'd other water users in the Milk River Basin
the second opportunity, to acquire use of such rights at a price consistent with the market value
of water within the Milk River Basin at the time of the offer.; '.

(b) The Tribes are not required to offer the first or second·right to use a portion oftheTribal
Water Right to any water user in the Milk River Basin who is currently marketing a portion of
their own water right.

(3) The off·Reservation new development, Change in Use, '01' Transfer of the transferable
portion of the Tribal Water Right set forth in Sections Rl.a., and b. ofArticle ill is limited to a
place. of use within the Milk River Basin. .'., '.

(4) The off-Reservation new development, Change in Use, or Transfer of the portion of the
Tribal Water Right set forth in Section H. ofArticle ill is limited to a place ofuse in the Missouri
River Basin. .

(5) Any off·Reservation Change in Use or Transfer of a portion·of the Tribal Water Right
may not exceed a term of 100 years, but may include provisions authorizing renewal for an
additional term not to exceed 100 years.

(6) No off-Reservation Change in Use or Transfer ofa portion ofthe Tribal Water'Rightmay
permanently alienate the water right.

(7) The development or use of the Tribal Water Right pursuant to an off-Reservation new
development, Change in Use, or Transfer must comply with Statdaw, provided that, approval of
an application for a change in water right by DNRC shall be conditioned on a valid Tribal
approval for such use, Change in Use or Transfer. Due to this requirement of compliance with
State law, the off-Reservation Change in Use or Transfer·shall be exempt from the process set
forth in Section A.6. of this Article IV. Any diversion of the Tribal Water Right located off the
Reservation for use on the Reservation shall not be considered an off-Reservation use for
purposes of this provision.

(8) The Tribes or any Person using diversion or transportation facilities located off the
Reservation in connection with a use of the Tribal Water Right shall apply for and obtain all
permits, certificates, variances and other authorizations required .by State laws regulating,
conditioning or permitting the siting, construction, operation, alteration or use of any
equipment, device, facility or associated facility proposed to use or trarisport water, prior to
exercising a use of the Tribal Water Right off the Reservation.

6. Administrative Procedure for Determination of Adverse Effect for
Non-Exempt New Development, Change in Use, or Transfer,Within the Reservation.

a. The procedures set forth in Sections A.6.b. through i. ofthis Article IV apply to determine
whether the following actions will Adversely Affect a water right Arising Under State Law and
must be followed before a Person may seek relief from the Compact Board:

(1) A Change in Use or Transfer of the Tribal Water Right; and
.(2) A Non-Exempt New Development of the Tribal Water Right.
b. The proposal for a Non-Exempt New Development, Change in Use, or Transfer of a

portion of the Tribal Water Right after the Effective Date of this Compact shall be made to
TWRD.

. c. TWRD shall review the proposal and make a determination ofwhether it will Adversely
Affect a water right Arising Under State Law with a priority date before the date of the proposal
for the Non-Exempt New Development, Change in Use, or Transfer.

(1) Upon request, DNRC shall provide to TWRD information on water rights Arising Under
State Law as recorded in the DNRC database. .

(2) For purposes ofdetermining whether a Non-Exempt New Development ofsurface water
Adversely Affects' a water right Arising Under State Law, the existing use shall be deemed to be
the use for which the water right is quantified explicitly in Article ill of this Compact.
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(3).' If TWRD determines that the Non-Exempt New Development, Change in Use, or .
Transferwill Adversely Affect a water right Arising Under State Law with a priority date before
the date of the proposal for the Non-Exempt New Development, Change in Use, or Transfer, ;.
TWRD shall deny the proposal, provided that, the Tribal water code may allow the applicant to .!
modify the proposal to eliminate Adverse Affect. . i.\

(4) If TWRD determines that the Non-Exempt New Development, Change in Use, or J
Transfer will not Adversely Affect a water right Arising Under State Law with a priority date :'
before the date of the proposal for the Non-Exempt New Development, Change in Use, or .{
Transfer, TWRD shall.forward the proposal with ita determination to DNRC by certified mail .'!
with return receipt.Tequested. . . '·1 1

d. Upon receipt of notice from the TWRD, DNRC shall publish notice of the proposed ~

Non-Exempt New Development, Change in Use, or Transfer, once in a newspaper of general f
circulation in t~':' area of the source and shall serv? notice by first-class mail on any holder of a ~
water nght Arismg Under State Law who, according to the records of the DNRC, has a watet. ~
right with a priority date before the' date of the proposal that may be affected by the proposed :~

Non-Exempt New Development, Change in Use, or Transfer. DNRC shall notify TWRD of the ,~
date of publication of notice. ,>r,,~

e. A holder of a· water right Arising Under State Law who objects to the proposed,·;;t
Non-Exempt New Development, Change in Use, or Transfer on the basis that it will Adversely ~
Affect the exercise of their water right may notify DNRC, and must do so within thirty (30) days ~
of the publication'of notice.··· . . ',<~

f. D~C ~hall r~view the proposal a~d the determi;natio~by TWR~ of n? Adverse Eff~ .~
and any ob)ectlon~ ra:sed purs~ant to Sec~on ~6.e. of this Article IV. In Its reVlew, DNRC sh~ ')j
apply the,same pnnClples used m a determmation ofadverse effect or adverse affect pursuant.tlf 'i.
the Water Use Act, Title 85, Chapter. 2, MCA, and Appendix 5. Any Non-Exempt New-tl
D.evel~pmeJ.1t,~hange in Use, .or Transfer ?ft~e Trib~ ~aterRight t;o a place ofu~e and POin;t Of~'.
diverSIOn WIthin the Reservation that IS WIthin the mmunum depletIOns set forth m Appen'dix 5:,
shall be presumed: by DNRC·.to have no Adverse Effect. The TWRD may provide informatiodls
that the Adverse Effect will be less than that predicted by application ofAppendix 5 and DNRGJil
may use the new information in its evaluation. •..r~

.g•. DNRC shall notify.TWRD of the outcome of its review within thirty (30) days after th€,~
end of the time·period for.objection set forth in Section A6.e. of this Article IV. IT TWRD isno';f
notified by DNRC within sixty(60) days ofpublication ofnotice by DNRC, TWRD may autho~:·
the proposal pursuant to Tribal'law; . . .•,~~.

h., DNRC and"TWRD shall attempt to resolve objections or disagreement on TWRD!g'
determination of no Adverse Effect on a cooperative basis. Measures to resolve objections maYi;
include agreement to release water from storage. '. .': ..y!-.

i. IT resolution of an objection. or disagreement is ·not achieved, DNRC or an objector rna:!'. ..
seek relief from the Compact Board established in Section D. of this Article IV.-:;:i

7; Reporting Requirements. .... . . "ft~

a. Upon request 'by DNRC, on no more than an annual basis, the TWRD shall provide the~•.
MRCC, State and the United States with a listing of: all Non-Exempt New Development and} ~

E.xeml.'t New DevelopmentoHhe .Tribal Water Right and'any temporary emergency us,:,.o~
diverSIOn of water on' the ~servation, '.' ''''~
. b. .The Tribes 'or the United States on behalf of the Tribes shall inventory the use of wate" .

rights for water developed before the Effective Date of the Compact set forth in Sections A Ld)fi,
B.1.d. C.1.e.• D.1.a.; E:l-.c:;and· G.2:a;:of ArtiCle ill.. and shall report the inventory to DNRC:o
within one year ofthe decree ofthe'rribalWaterRight. Developments ofGroundwaterbyme~~
of a well or developed spring if the inaximum flow of each'well or developed spring. is 35 galloh~

per minute or less and--does.not·exceed a 'Use of 10·Acre·feet'per year are.not required tidie .
included in the inventory. This size limitation includes a Combined Development from the Sam~':
Source from' two or more-wells'or developed springs. "
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B. State Administration.
1. State Authority.
a. Except as provided in Section C., D., and E., of this Article IV and Section B.3. ofArticle

vn, the State shall administer and enforce all water rights Arising Under State Law to the use of
surface water and Groundwater.

b. The State shall administer and enforce water rights set forth in Section E. ofArticle illon
Tribal trust and fee land for use in the portion of the Missouri Basin 40EJ and Peoples Creek
Basin 401 off the Reservation unless Congress acts to modify the Reservation boundary to
include the Tribal trust and fee land. In administering the Tribal water rights on trust and fee
land off the Reservation in Basins 40EJ and 401, the State shall treat the Tribal rights as water
rights Arising Under State Law except that non-use ofall or any ofthe Tribal water rights off'the
Reservation in Basins 40EJ and 401 shall not constitute a relinquishment, forfeiture, or
abandonment of such rights.

2. Cooperative Management of a Controlled Groundwater Area.
a. DNRC may designate or modify a controlled Groundwater area adjacent to the

Reservation under the following circumstances:
(1) Pursuant to the requirements of §85-2·506, MCA; or
(2) In cooperation with designation or modification by TWRD of a similar area on

contiguous land within the Reservation; or
(3) Under order of the Compact Board as set forth in Section G.4.a.(2) of Article ill.
b. - The following procedures apply to designation or modification of a controlled

Groundwater area pursuant to Section B.2.a. of this Article IV:
(1) Designation or modification of a controlled Groundwater area pursuant to Section

B.2.a.(1) of this Article IV, or in the portion of an area off'the Reservation pursuant to Section
B.2.a.(2) of this Article IV, shall be governed by procedures set forth in §85-2·506, MCA.

(2) Designation or modification of a portion of a controlled Groundwater area off' the
Reservation pursuant to Section B.2.a.(3) of this Article IV shall be with substitution of the
following procedures for those set forth in §§85·2·506(3) and (4), MCA:

(a) DNRC shall hold a meeting to inform the public of the designation or modification of a
controlled Groundwater area as ordered by the Compact Board.

(b) The DNRC shall publish notice of the time and place of the meeting to inform the public
of the designation or modification ofa controlled Groundwater area. The notice shall include the
description hy legal subdivision of all lands included in the area, and shall be published at least
once in each week for 3 successive weeks not less than 30 days before the date ofthe meeting in a
newspaper ofgeneral circulation in the county or counties in which the controlled Groundwater
area is located.

c. Management within the portion of a controlled Groundwater area adjacent to the
Reservation shall be as follows:

(1) Management within a controlled Groundwater area established pursuant to Section
B.2.a.(1) of this Article IV shall be pursuant to §§85-2-501 to 520, MCA.

(2) Management within the portion of a controlled Groundwater area off'the Reservation
established pursuant to Sections B.2.a.(2) and (3) of this Article IV shall be pursuant to.§§
85-2-501 to 520, MCA, and in cooperation with the TWRD.

3. New Development and Change in a Water Right Arising Under State Law.
a. Any Person making a new development or change in a water right or portion of a water

right Arising Under State Law, including a change in water right for the Milk River Project,
must comply with State law, provided that, DNRC may not approve a change in water right for
expansion of irrigation through use ofsalvaged water pursuant to §85·2·402(2)(e), MCA, within
the Milk River Basin under the following circumstances:

(1) the efficiency measures are funded in whole or in part by the State, United States,
Tribes, or water users as part of the implementation of this Compact; or

(2) the salvaged water may be used to alleviate water shortage in the Milk River Basin.
DNRC may promulgate rules to implement this provision.

b. Change in a water right Arising Under State Law upstream from any point on the
Reservation, new development of water due to new storage approved by the Milk River
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Coordinating Committee, new development ofwater for municipal purposes upstream from an1tpoint on the Reservation, and new development of Groundwater that is, not Hydrologically
Connected to surface water within the, Milk River Basin may not Adversely Affect a use of thE!]
Tribal Water Right developed before the date of the change. Determination ofAdverse Effect fo" :
the purposes of this Section shall be pursuant to the procedures set forth in Section B.4. of thij
Article IV. The TWRD and DNRC may jointly agree to exempt certain changes in water righ
from a showing of no Adverse Effect to the 'Tribal Water Right due to location, size, or othe '
agreed upon parameter. ,,;~.

4. Administrative Procedure for Preventing Adverse Effect Resulting from Ne,:",
Development or Change in a Water Right Arising Under State Law. Except for chang'
exemptby agreement pursuant to Section B.3.b, of this Article IV and new development ofs~.,
impoundments or small wells exempt from the basin closure pursuant to Sections I,1.c. and d.,]-31
Article m, the following procedure for determining whether a new development or change inFo
water right Arising Under State Law within the Milk, River Basin (including all tribu "
basins) upstream from the Reservation and below the Eastern Crossing, must be followed, .'
addition to procedures set forth under state law, prior to a Person seeking relief from tl:!
Compact Board:

a, Applicati,on for a permit for new d'evelopment or for a change in a water right Arism'g
Under State Law shall be made to DNRC pursuant'to State law,

b. DNRC shall review any application for a,permit for new development or for a change in'~

water right and make a determination of whether it will Adversely Affect any use of the Trib ',':
Water Right developed before the date of the application, In its review, DNRC shall apply ti{'
same principles used in a determination ofadverse effect or adverse affect pursuant to the Wilt<;'
Use Act, Title 85, Chapter '2; MeA. ", .

(1) Upon request, TWRD shall provide to DNRC information on uses of the Tribal Wli. ':,.
Right. ,,' ,.1:'

(2) If DNRC determines that the ,new development or change will Adversely Affect a use$'
the Tribal Water Right developed before the date of the change, DNRC shall 'deny ~l!

application., ' }{
(3) IfDNRC determines that the new development or change will not AdverselyAffect'a!u:s

of the Tribal Water Right'developed before the date of the change, DNRC shall forward'tlje
application with its determination to TWRD by certified mail with return receipt requested,_

c, ' Upon receipt of notice from DNRC.. TWRD shall follow any requirements set forth, in,tij
Tribal Water Code for notification and objection of Persons authorized to use the Tribal WatEJ
Right, TWRD shall notify DNRC of the date ofany notice to Persons authorized to use the Trile{,
Water Right. ," ","

d, TWRD may allow up to thirty (30) days after notification to Persons authorized touse·tii.:.,­
Tribal Water Right for objection by Persons authorized to use the Tribal Water Right. Aii~
objection shall be made to TWRD. ' ; ";

e. TWRD shall revievttbe'ilpplication and the determination by DNRC ofno Adverse Effi{
and any objections raised pursuant to Section B.4,d: of this Article IV. ':~;~~

f. TWRD shall notify DNRC ofthe outcome ofits review within thirty (30) days of the end~'7
the time period for objections setforth in Section B.4,d, oft-his Article IV, IfDNRC is not notifie .
by TWRD within'sixty (60) days,of notice, by TWRD to Persons authorized to use the Trib"
Water Right, DNRC may proceed with,:theapplication,process. • '~':'

g. 'DNRC and TWRD shall attempt to> resolve objections or disagreement on DNR,'
determination of no Adverse Effect on a cooperative basis, '"

h. If resolution of an obj'ection',or dis,agreement-is not achieved, TWRD or an objector,m...
seek relief from the Compact Board established'in Section D, of this Article ,IV, : ,1,';£-

6,' ',Reporting Requirement5. Upon request by TWRD on no more than an annual ha,#,
the DNRC shall provide the:MRCC, Tribes, and the :United States with a listing of all Ii%,
development Of water rights Arising l::lnder' State Law and any temporary emergency use':!
diversion of water, for the off·Reservation portion of the Milk River Basin upstream from'il.!f
point of diversion or place,ofuseofthe Tribal Water Right. ,j:;"
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6. Peoples Creek Administration
a. The DNRC shall develop a database covering water use upstream from the Reservation

in Peoples Creek Basin 401. The database shall include, at a minimum: identification ofacreage
irrigated on an annual basis; and any change in the use of a water right or storage facility.

b. If the Tribes or a Person authorized to use a portion of the Tribal Water Right within the
Peoples Creek Basin 401 disputes a use or uses ofwater upstream from the Reservation in Basin
401 because the use or uses are in excess of a water right Arising Under State Law, or if the
Tribes or Person authorized to use a portion ofthe Tribal Water Right believes that depletions in
excess of water rights Arising Under State Law are occurring upstream from the Reservation
but cannot identify the illegal use, the Tribes or Person shall contact the TWRD. The TWRD
shall contact the DNRC concerning the dispute or excess depletion. If requested, the DNRC
shall, within a reasonable time, investigate the disputed water use, or uses, or excess depletion
and a representative of the TWRD may aocompany DNRC on the investigation. IfDNRC finds
that the disputed water use or uses or excess depletion is in excess ofa water right Arising Under
State Law, DNRC may order any owner or operator ofthe diversion or storage facilities to curtail
the use to within the water right. If any owner or operator does not comply with the order by
DNRC orrepeats the infraction, DNRC may: impose penalties pursuant to §85.2-122, MCA; and
may require any owner or operator of the appropriation facility to install and maintain suitable
controlling and measuring devices to allow the DNRC to track compliance with the water right.
Disputes unresolved by the process set forth in this Section may be brought before the Compact
Board established pursuant to Section D. of this Article IV.

C. Milk River Coordinating Committee. A basin-wide coordinating committee is
necessary to improve the coordination ofstorage operations and to provide for the coordination of
releases ofwater from storage within or for the diversion to the Milk River Basin. Acoordinating
committee is also necessary to improve the management ofdiversions from the Milk River and to
establish priorities for a grant and loan program to improve water supply conditions in the basin.

1. Establishment of Milk River Coordinating Committee. There is hereby
established the Milk River Coordinating Committee (''MRCC.'').

2. Membership.
a. The MRCC consists ofthe following nine (9) voting members and four advisory members.

Six (6) voting members ofthe MRCC constitutes a quorum and decisions shall be by a majority of
the membership of the MRCC present, except as provided in Sections C.3.a. and C.5.c. of this
Article IV. On the addition of members pursuant to Section C.3.a. of this Article IV, the quorum
shall increase by one (1) for every two (2) members added to the original nine (9).

(1) Two (2) representatives of the Tribes;
(2) Three (3) representatives of the Joint Board of Control of the Milk River irrigation

districta;
(3) One (1) representative of DNRC;
(4) One (1) representative of the Bureau of Reclamation;
(5) One (1) representative of the Bureau of Indian Affairs;
(6) One (1) representative selected at large by the other 8 members;
(7) One (1) advisory, non-voting, member from the United States Geological Survey;
(8) One (1) advisory, non-voting, meniberfrom the United States Fish and Wildlife Service;
(9) One (1) advisory, non-voting, member from the United States Bureau of Land

Management; and
(10) One (1) advisory, non·voting, member from the Montana Department ofFish, Wildlife,

and Parks.
b. All members shall be appointed by their respective agencies within six (6) months ofthe

Effective Date ofthis Compact and within thirty (30) days ofthe date any vacancy occurs. Should
the eight appointed members fail to agree, by a majority ofa quorum as provided in Section C.2.
of this Article IV, on the selection of a ninth member within sixty (60) days of the date of
appointment of the eighth member, or within thirty (30) days after a vacancy in the ninth
position occurs, the following procedure shall be utilized:

(1) Within five (5) days thereafter, each member shall nominate one person to serve as a
member of the MRCC;
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;
(2) Within five (5) days thereafter, the eight nominees shall be submitted to the chief judge ~

of the United States District Court for the District ofMontana for selection of the-ninth member ~

of the MRCC. If the chief judge declines: for 'any reason to select the ninth member, the chief~
justice,ofthe Montana Supreme Court'shall'make the selection from the eight nominees. ~,:"

c. ,Each member shall serve a five-year ,term and shall be eligible for reappointment. The;
initial terms of each voting member shall be staggered with three members se~~ ~ five-ye '-:
term, three members a four-year term, and three members a three-year term. The uutial term of
each voting member shall be cJlOsen by lot. The initial term of the advisory members shall be fivi(
years. Amember seeking to resign prior to expiration ofa term must provide written notice to the;
remainini:'MRCO members thirty (30) days prior to withdrawal.

d. The MRCC shall select a chair from the voting members within six (6) months of thl1;
initial selection of the ninth member and shall rotate the chairmanship on a yearly basis among
the voting members. '

e. TheMRCC shall provide published notice of the time, place, and purpose of its meetings;',
or other. proceedingS'; and shall hold such proceedings in a forum open to the public unles!;
compelled to close cer.tain portions of a pr.oceeding to protect an individual right to privacy.· .~

,f. ',The MRCC·,fihall adopt ,necessary rules, pursuant to the Montana Administrathi
Procedure Act,§§2-4·Hl1 et. seq. (MCA), to carry out its responsibilities within six (6) months i;,
the ,initial selection of the ninth member. The MRCC may amend and repeal rules as necess .
to carry out the purposes of this Article IV. ,

g. Costs and compensation for State, federal, and, Tribal members of the MRCC shall, "'"
covered by their respeCtive entities. . .. ' ~.,

. ,h: 'Subject to the.availability of funds, the MRCGmay compensate ,any MRCC member,ne
compensated, by the, entity they represent for'time and travel devoted ,toMRCC-,busines'i
Compensation shall be based on the average hourly compensation ofthe otherMRCC member ,.,

3;· Authority and Duties of the MRCC. Notwithstanding any other provision of Soo ';
Tribal: and, if -this Compact is approved by Congress, federal law, the MRCO shall have tb
following authority and duties: " ',,' " . " ' _,'i~

a. The initial authority of the MRCC is restricted to the mainstem oLthe Milk Riv~
downstreamfrom the Eastern Crossing. The MRCChas the'authority to expand the boundari'
ofits area by a unanimous vote of the MRCC, including the area within which it may levy a:',
to include tributaries to thaMilk River or the portion ofthe Milk River Basin upstream from tE
WesteJ:TI'Crossing. Such expansion shall require·the agreement ofPersonS holding a majorityi,o
the water rights by amount ,on the,source added pursuant to the following,procedure: '. :;;i'

(1) Any Person or Persons owning 10% or more ofthe water rights by rate or volume on an
tributary to th',; Milk River within the United States or on,the mamstem of the Milk -Rivir
upstream from the Western Crossing may petition the MRCC for addition to the area covered,~
the MRCC and for representation on the MRCC. '"

(2) On receipt ofa petition, the MRCC shall notify DNRC and provide a copy ofthe petition':
(3) Within 60 days of receipt ofthe petition, DNRC'shall hold'a' hearing in or near the aJ:',t

proposed for addition.DNRGshallpublish,notice of the hearing once in a newspaper ofgenex;,'"
circulation in the proposed area and serve notice by first.c1ass mail on any holder ofa water rig!1
Arising.Under State Law· and ,any holder of an adjudicated federal or Indian' water right wJJ ,
according to:thei-ecords' ofthe:DNRC, has il water right within·the area ,proposed for'additil:;>
with a priority date before the date of the petition. ' ': ,"

,(4) The'MRCC shall'preside over the'hearing.,If the MRCC determines, based on the fae;
presented at the hearing and other relevant facts and information as may be available, anat
the interest ofimproving w.ater supply or'allocation, that there is a need for addition of the are:~,
theMRCC.will notify the DNRC.'o. : :..... ',.. '.' '. ,', ,.' ..:'" . ·"s...

:. (5). On receipt of",oticeJoE(t~e addition:of an area to the MRC.C; the DNRC spall senffil
ballot.by first.class mlillr.with,·a.i:\O-day,deadline for its· return, providing for·a.vote on[,tH
proposed ·addition; to.any, hOldeJ;;ofa:'Wate,r rigbt Arising Under State Law and any holder'of(
adjudicated federal or Indian water right who, accor.ding to the records oftbe·DNRC, has a wiJ.
right, with a;.prioritf date.before-.t!;ladate 'of-the petition:. . , .. :,:¥
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(6) Following expiration of the 30 day deadline for receipt ofballots, the DNRC shall count
the votes and notify the MRCC of the results.

(7) The area proposed for inclusion in the MRCC shall be added to the MRCC with a
representstive if a majority of those voting are in favor of the addition.

b. Members of the MRCC may seek technical support from their respective agencies to
facilitate the activities of the MRCC. To this end, the Parties agree to seek any necessary
authorization to provide technical support to the MRCC. In addition,the MRCC shall have the
following authority: .

(1) The MRCC may employ a secretary and such other officers, agents, and employees,
permanent and temporary, as it may require and shall determine their qualifications, duties,
and compensation.

(2) The MRCC shall provide for the execution ofsurety bonds for all employees and officers
who are entrusted with funds or property; shall provide for the keeping of a full and accurate
record of all proceedings and of all resolutions, regulations, and orders issued or adopted; and
shall provide for an annual audit of the accounts of receipts and disbursements.

(3) The MRCC may call upon the county attorney of any county in which the MRCC has
authority or the attorney general of the state for any legal services it may require, or it may
employ their own counsel and legal staff.

c. The MRCC shall hold a meeting on an annual basis with, at a minimum, the Bureau of
Reclamation, the Bureau of Indian Affairs, the Tribes, the Milk River Joint Board of Control,
DNRC, and Hill County to coordinate reservoir storage.

d. The MRCC shall coordinate the establishment and yearly update of a common database
and associated maps on actual water use ofwater diverted from the mainstem of the Milk River
downstream from the Eastern Crossing between: DNRC; the Bureau of Reclamation; the
Bureau ofIndian Affairs; the irrigation districts within the Milk River Project; and the Tribes. At
a minimum, each entity will maintain a database and share information on daily diversions,
yearly number of acres irrigated, and yearly changes in use. The MRCC role is one of
coordination. The BOR, BlA, TWRD and irrigation districts will continue to maintain the
portion of the database covering their own water distribution. The DNRC will continue to
maintain its database covering water rights and diversions from the water sources.

(1) The MRCC shall make the database and associated maps available to any water
commissioner appointed by a court to enforce water rights in the Milk River Basin.

(2) The DNRC and TWRD shall offer assistance as may be appropriate to the MRCC to
update, maintain, and provide training for use of the database.

e. The MRCC shall consult with the Bureau ofReclamation in the Bureau's development of
operating criteria pursuant to Section C.ll. of this Article IV, for coordination of storage and
release of water from storage facilities within the portion of the Milk River Basin in the United
States and contributing to the water supply of the Milk River Basin, provided that, except as
explicitly provided for in this Compact or by Congress, allocations in the federal and future
Tribal reservoirs within the Milk River Basin or contributing to the water supply of the Milk
River Basin shall remain unchanged and the right of the owner of a storage facility to exercise
discretion in the daily operation and use of its facilities shall not be preempted.

f. Notwithstanding the rights to the use ofwater existing on the date of a determination by
the BOR of excess water flow pursuant to Section C.lli. of this Article IV, the Mll,CC may
permit the owner of storage in the Milk River Basin to store water regardless of priority if
capacity exists and the water would otherwise be lost to the Milk River Basin. Water stored
pursuant to this provision may be used to satisfy water rights served by the entity storing the
excess flow.

g. The MRCC shall review applications for new storage in the Milk River Basin below the
Eastern Crossing.

(1) Any Person or Persons, including the Tribes, seeking to develop or enlarge storage in·the
United States' portion of the Milk River Basin below the Eastern Crossing, other than new or
enlarged storage agreed to in the Compact or pursuant to the federal Act ratifying this Compact,
must comply with each of the following criteria:

(a) Application descn"bing the project shall be made to the MRCC; and
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(b) The applicant must prove by a preponderance of the evidence that the project will result
in a net increase in available water supply within the Milk River Basin below the Eastern
Crossing:

(2) The MRCC shall issue a report on its findings and determination.
(3) If the MRCC determines that the application for new storage does not meet the criteria

in Section C.3.g.(1)(b) of this Article IV, the determination is final, subject to the right of appeal
under the following subsection(4).;

(4) Appeal of decisions by the MRCC concerning new storage may be sought in a court of
competent jurisdiction. Any appeal heard by a court ofcompetent jurisdiction shall be a trial de
novo. ,

(5) Any applicant that the MRCC determines meets the criteria in Section C.3.g.(l)(b) of '
this Article IV must further comply with all other applicable Stste, federal, and Tribal law. The '
determination of the MRCC or any final appeal is binding on the Tribes, the State, and the
United States in consideration of any application.for development of new storage.

h. The MRCC does not have the authority to coordinate storage or storage releases in 'a
manner that is inconsistent with any spplicable provisions ofState; Tribal, and federal law, and
the decrees of the Water Court. The responsibility for storage and storage releases in the Milk
River Project facilities rests solely with the Bureau of Reclamation, its successors or assigns;
provided that, if approved by Congress, the BOR shall participate in efforts at coordination as a
member of the MRCC.

i. The MRCC shall have the authority to review applications for grants and loans from the
Milk River Watershed Improvement Trusts and to determine prioritization for receipt ofgrants
and loans pursuant to this Compact and §85-20-1006, MCA, and C. 6., 7., 8., 9., and 10_ of this
Article IV. The DNRC shall offer assistance as may be appropriate to the MRCC for review of
applications ·for grants 'and loans. ·The Milk River Watershed Improvement Trusts are
permanent accounts established by this Compact and §85-20-1005, MCA, to provide interest for
grants for purchase ofwater for a Water Bank in times ofsignificant short term water shortage,
and for loans for long term improvements within the Milk.River Basin.

4. Legal Status ofMRCC - Immunity. . .:
a. The MRCC may make and execute agreements necessary to perform its responsibiliti~s

as provided in this Compact; .
b. The MRCC may apply for State and federal grants and loans available to governmental :

entities or watershed organizations. i
c. The MRCC may sue and..be sued to enforce agreements entered into pursuant to thiS

Section CA. of Article IV in the name of the MRCC. The MRCC,. an MRCC member, or MRCC
employee is immune from suit for any liability that might otherwise be incurred or imposed for
an act or omission committed while engaging.in MRCC activities pursuant to this Article IV;..
unless the act or omission constitutes criminal behavior, gross negligence, was committed in bad
faith, or was committed with malicious purposes. Nothing in this provision is intended to waive
immunity that is applicable to the United States or any federal employee, to the State or anYi
State employee.. or to the·Tribes or any Tribal employee.· .'.1 ...

5. MRCCFinance.;
a. The MRCC may request up to.15% per year of the interest·on the Milk River Watershed'.

Improvement Trusts to cover administrative costs, including but not limited to: the cost· of'
review of applications for grants ·and loans; and the cost of compensation for MRCC members'
pursuant·to Section. C.2.he· of this Article IV.... :~ ~

b. The MRCC may apply for grants and loans from applicable State, Federal, and TribaL:
programs. ", ..,

c.. Subject to §15-10·420, MCA, the MRCC may, on unanimous vote of all· voting members, "
levy taxes on water use pursuant to a water right Arising Under State Law from the mainstemof, '
the Milk River, including, water use linder contract with the Bureau ofReclamation, to pay anY;:;
obligation of the 'MRCC and tof~ .its duties es~~lishedby this Compact. . . .: ::~j

(1), ·The assessment shallb.e.1irnited toland'JITlgated by water from the Milk River, and"
other non-irrigation water use from the Milk River Project. ".,

. :-.~
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(2) The assessment in anyone year may not exceed: 0.5% of the assessed value of irrigated
land; 0.5% of the taxable portion of the assessed value of a household, and 0.5% of the taxable
portion of the assessed value of industrial or commercial land where water is used, with such
assessments as determined by the Montana Department ofRevenue, without the consent of the
majority of the water users subject to the assessment.

(3) Subject to §15-10-420, MCA, the board ofcounty commissioners ofeach county in which
the MRCC imposes an assessment may, annually at the time of levying county taxes, levy an
assessment on the applicable water use. The levy must be known as the "Milk River
Coordinating Committee regular assessment." The assessment must be certified to the
Department of Revenue and entered on the property tax record of each county.

(4) Any special assessment levied pursuant to this Section shall constitute a lien against
the property upon which such assessment is levied from the date ofsuch levy. This lien can only
be extinguished by payment of such assessment with all penalties, costs, and interest.

d. The Parties agree to seek funding to cover a Tribal contribution to the MRCC. Any Tribal
participation in contribution shall be equivalent to assessments associated with lands and uses
off the Reservation.

e. On an annual basis, the MRCC shall make a report of its expenditures available to the
public.

6. Milk River Watershed Improvement Trusts.
a. The Milk River Watershed Improvement Trusts established pursuant to this Compact

and §85-20--1005, MCA, are permanent trusts for the generation of interest on the Trusts'
principal for the allocation of grants and loans to improve conditions of water supply; water
quality, and habitat in the Milk River basin.

b. The MRCC shall review and rank in order ofpriority, pursuant to the criteria in Sections
C. 6., 7., 8., 9., and 10. of this Article IV, applications for grants and loans from the Milk River
Watershed Improvement Trusts. The MRCC may seek technical assistance from the
Department of Natural Resources and Conservation, the TWRD, and the United States Bureau
of Reclamation for review of applications for grants and loans.

c. Allocation of funds from the Milk River Watershed Improvement Trusts shall be
managed by the Department of Natural Resources and Conservation. Disbursement of grants
and loans from interest on the Milk River Watershed Improvement Trusts by DNRC must be
pursuant to prioritization provided by the MRCC.

d. The DNRC shall adopt rules:
(1) prescribing the form and content of applications for grants and loans from the Milk

River Watershed Improvement Trusts; .
(2) providing for the servicing of loans, including arrangements for obtaining security

interests and the establishment of reasonable fees or charges;
(3) providing for the confidentiality of financial statements submitted;
(4) prescribing the conditions for making grants and loans;
(5) establishing the interest rate for the loans; and
(6) determining the type and amount ofsecurity interest in real estate that will be accepted

and any conditions to be made upon the security interest.
e. At the request of the MRCC, the DNRC may allocate up to 15% of the annual interest

from the Milk River Watershed Improvement Trusts to cover capital and administrative costs of
theMRCC. .

7. Milk River Watershed Improvement Trusts - Applications for Grants and
Loans for Watershed Improvements. .

a. An application for a grant or loan from the Milk River Watershed Improvement Trusts
established by this Compact and § 85·20·1005, MCA, must be in the form prescribed by the
DNRC and contain or be accompanied by any information necessary to adequately describe the
proposed project and provide for evaluation under Sections C.8., and 9., and 10. ofthis Article IV.

b. Application for a grant or loan from the Milk River Watershed Improvement Trusts may
be made by Persons, including but not limited to:

(1) individuals holding water rights Arising Under State Law;
(2) tribes;
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(3) persons authorized to use water by a tribe;
(4) municipalities;

'(5) irrigation districts; and
(6) conservation districts.
B. Milk River Watershed Improvement Trusts - Establishment ofWater Bank. Th"',­

purpose of this Section is to establish a water bank for implementstion in years ofsignificari-'~'

short term water shortage. The bank is not intended to alleviate normal water shortage withiirl"
the Milk River Basin. , '-,; '"

'a. By March 1 ofeach year and on a monthly basis through October 31, the BOR shall noti@
the MRCC, DNRC, the Tribes, the U.S. and the Milk River irrigation districts, ifit expects, baseli .
on current information, water deliveries to be restricted during the current irrigation season du<i~ ,
to a critical water shortage. Water shortage may be caused by factors which include, but are ndtP'­
limited to:

(1) low precipitation;
(2) requirements for fish and wildlife species of special concern; or .",:"
(3) temporary delivery system outage caused by an unexpected failure or a natural disaster~,"
b. Following notice by the BOR of expected restrictions in water delivery, the MRCC ShaUl;'

publish notice in newspapers of general circulation within the Milk River Basin of thi
availability of grants to purchase water for the purpose of alleviating shortage. ., ,it

c. The MRCC may offer the grants at a fixed price per Acre-foot or may seek bids. For any::,
applicant banking water received from the Milk River Project, the grant must be sufficient to})
cover payments to the Project, including any assessments or fees paid to an irrigation district._ ''1i'~

d. The MRCC may allocate banked water to storage, or may market or allocate banke9l"
water to alleviate shortage. Any fees obtained by the MRCC through marketing ofbanked wate(
must be returned to the Trust as part ofthe expendable interest, Banked water may be marketed;;'
or allocated: on a pro rats basis; to alleviate critical shortages; to meet critical enviionmentalorf' .
water quality needs; for irrigation needs; or may be allocated to storage. :<:"

e. Grants obtained for the temporary retirement ofMilk River Project water must first bel:'
used b~ the app~c~nt:oco".er ~ayments to the Milk River Project, including any assessments oi}, '
fees paId to an rrngatIon district. ,",~, -

f. Nothing within this Section C.B. of Article IV is intended to preclude a more; •
comprehensive water marketing system within the Milk River Basin. "'~~

9. Milk River Watershed Improvement Trusts - Eligibility for Grants for Water'}5li
Banking or Water Transfers. ' ":"I··~

a. The Milk River Coordinating Committee shall apply the following criteria in rankirig:~ ,
applications for grants: : :'

(1) the need for .temporary retire,?ent of i:':!gation or conversion ~ low water-use crops fO';;:'
the purpose of banking wa'ter to alleV1ate a cntIcal shortage of water m a particular year; ~ "i!'i

(2) the extent to which the proposed water banking will alleviate significant short term'~
water shortage in the Milk River Basin as set forth in Section C.B. of this Article IV; , ' , :\1

(3) the proposed retirement of irrigation involves lands irrigated the year prior to the ft
declaration ofa critical water shortage in the Milk River Basin and involves a valid water right; 'J ~

(4) the feasibility and practicality of the proposed irrigation retirement or conversion;, //l
'(5) the number of related resources that will benefit, including but not limited to: water i~

quality, fisheries habitat, wi1~e habitat, and recr:eatio~; , . ,.',JIj
, (6) 'preference ,for' an applicant m, an area Identified by the MRCC as benefiCIal for'l

temporary irrigation retirement, or if no specific area has ,been identified for preference, the ~
MRCC shall attempt to rank applicants in a ,manner that distributes temporary irrigation .~

retirement equally, among the counties in the Milk River Basin;and,'',¥i
(1) any additional factor that, in the judgment of the MRCC, is important to the evaluation .~

ofland'retirement in light of the purposes of the Milk River Watershed Improvement Trusts.; ,;I
b. The MRCC 'shall not recommend grants for acreage in excess of that necessary to save .~

sufficient water to alleviate the temporary water shortage. The MRCC shall not recommend ',f!'
grants in excess ofthe interest available from theMilk River Watershed Improvement Trusts. I
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c. The DNRC may award a grant to an applicant ranked by the MHCC for the purpose of
water banking only if the DNRC finds, based on the application, the investigation and
evaluation ofthe proposal by members of the MRCC, and the technical review by DNRC, TWRD,
and BOR, that the primary purpose of the application is:

(1) the temporary retirement of the right to irrigate land irrigated in the year prior to the
declaration of a critical water shortage in the Milk River Basin; or

(2) the irrigation proposed for temporary retirement or crop conversion is subject to a valid
water right pursuant to State, federal, or Tribal law, and the applicant has the legal right to
transfer the water.

(3) the criteria set forth in Sections C.g.a. and b. of this Article IV have been met.
10. Milk River Watershed Improvement Trusts - Eligibility for a Loan.
a. The Milk River Coordinating Committee shall apply the following criteria in ranking

applications for loans:
(1) the extent to which the project will alleviate water shortage in the Milk River Basin;
(2) the engineering feasibility and practicality of the project;
(3) the number of related benefits, including but not limited to improvements in: water

quality; fish habitat; wildlife habitat; conservation; recreation; water use efficiency; water
management; and water right measurement;

(4) any additional factor that, in the judgment of the MRCC, is relevant to the purposes of
the Milk River Watershed Improvement Trusts, including reducing the ranking due to the fact
th~t the.application is for a.pr()ject-in a p.Q.rtion:.of.the Milk River Basin thatis'nQURart Qfthe
Milk River Coordinating Committee regular assessment.

b. The DNRC may award a loan to an applicant ranked by the MRCC, if the DNRC finds,
based on the application, the investigation and evaluation of the proposal by members of the
MRCC, and the technical review by DNRC, TWRD, and BOR, that:

(1) the criteria in Section C.lO.a. of this Article IV have been met;
(2) the proposal will be economically feasible;
(3) the proposal will comply with statutory and regulatory standards protecting the quality

of resources such as air, water, land, fish, wildlife, and recreational opportunities;
(4) the applicant has adequate financial resources to construct, operate, develop, and

maintain the project; and
(5) the applicant is credit·worthy and is able and willing to enter into a contract with the

DNRC for loan repayment and for construction, operation, development, and maintenance ofthe
proposed project.

11. Coordination of Storage and Release Within the Portion of the Milk River
Basin in the United States and New Storage. Subject to the applicable provisions of State,
Tribal, and federal law, the MRCC shall, within five (5) years of the Effective Date of the
Compact, consult with the Bureau of Reclamation on development of operating criteria for
coordination ofstorage and release ofwater from storage facilities within the portion ofthe Milk
River Basin in the United States. Except as explicitly provided for in this Compact or by
Congress, allocations in the federal and future Tribal reservoirs within the Milk River Basin or
contributing to the water supply of the Milk River Basin, shall be unchanged. The operating
criteria may be modified as necessary and such modification shall not be considered a
modification of the Compact.

a. At a minimum, the operating criteria shall include coordination of storage among:
Sherburne, Fresno, and Nelson Reservoirs and Hill County Reservoir near Havre, any new
storage on the Reservation filled by diversion from the Milk River or Peoples Creek, and any new
storage developed pursuant to Section C.3.g. of Article IV.

b. The Bureau ofReclamation shall take comment on development of the operating criteria
from, at a minimum, any entity or individual owning, benefiting from, or operating storage
within the Milk River Project, or operating storage within the Milk River Basin below the
Eastern Crossing. The process for such comment may be pursuant to existing federal and State
law.

c. In developing the operating criteria, the Bureau of Reclamation shall make all
reasonable efforts to maximize the amount of water stored through coordination of storage and
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release within the Milk River Basin as a whole without regard to the priority date ofwater rights i
associated with a particular storage facility. The purpose of coordination shall be to provide the ~

maximum.use of storage possible for the Milk River Basin, including providing flexibility on a.1
temporary basis. '.".

:d.. The coordination of storage and release to maximize the amount ofwater stored shall not,j
modify the storage right of any Person in any storage facility or alter the obligations of any;~"
Person to pay construction, operation, maintenance and replacement costs for a facility, or alter.;)
the right and .dis~re.tio~~fthe owner of a storage facility to use or release water to satisfy water~
nghts under Its JunsdictlOn. . .j.ji!l!

e. The operating criteria shall include, at a minimum: a method for accounting for watel:~
stored in various storage facilities in the.Milk River Basin; a method for coordination of fill and"~
release 1!0m storage fa~ilities iJ.1 the~ River Basin on a yo;arly basis; an~ a ~ethod for;]
notificatIOn ofPersons Wlth the nght to divert water from the mamstem of the Milk River beloY"j
the' Eastern Crossing of the predictions for water availability on a yearly basis. "I~

f. As part of the process to develop operating criteria, the BOR will establish criteria for.,"
determining the existence of a critical shortage or excess water flows. ',; .

g. The Bureau of Reclamation in consultation· with the MRCC shall modify the operatini}~ •
criteria as necessary to address changes in the Milk River Basin including the addition;.:
modification, or reduction of storage. The operating criteria is required by, but is not ll\" ..
substance, a part of or enforceable under the Compact. Its modification is not a modification oe
the Compact. .. ':'"

D. Compact Enforcement: Fort ·Belknap .. Montana Compact Board ·M'
1. Establishment of Board. There is hereby established the Fort Belknap . Montanl!>

Compact Board. .
2. Membership.
a. The Board consists of three members: a member selected by the Governor of the State o~.

Montana from up to four nominees, one nominated by the Commissioners ofeach ofthe following~

counties: Hill, Blaine. Phillips, and Valley; a Tribal member selected by the Fort BelknaP...
Community Council Tribal ChaiJ:; and one member selected by the other two members. .,;.

b. All members shall be appointed within six (6) months of the, Effective Date of tillS':'
Compact and within thirty (30) days of the date any vacancy occurs. If an appointment is CD.Ot'­
timely made by the Governor, the Director of DNRC or his/her designee shall fill the State:ri
position.·Ifan appointment is not timely made by.the Tribes, the Director ofthe TWRD or his/lfe:.•
designee shall fill the Tribes' position. . "f

c. Should the two appointed members fail to agree on the selection ofa·third member withij:\
sixty (60) days of the date ofappointment of the second member, or within thirty (30).days after- _
vacancy in the third position occurs, the following procedure shall be utilized:

(1) Within five (5) days thereafter, each member shall nominate two persons to serve as ~,.

member of the Board; .. ' :..
(2) Within fifteen (15) days thereafter, each member shall reject one of the persoriS.~

nominated bythe'other member; . :{
·(3) Within five (5) days thereafter, the remaining two nominees shall be submitted to th.e:"

chief judge of the United States District Court for the District of Montana for selection of.t~""
third member of the Board. If the chiefjudge declines for any reason to select the third member"
the chiefjustice ofthe Montana Supreme Court shall make the selection from the remaining twp'-
nominees. : .i~

d. Each member shall serve a·five·year term and shall be eligible for reappointment"T1:le:
initial term ofeach member shall be stsggered with one member serving a five.year term, onel$)'
four'year term, and one a three·year term. The initial, term of each member shall be chosen b~
lot. A member seeking to resign prior to. expiration of a term m)lst provide written notice to·tlt
remaining Board members thirty (30)'days prior to withdrawal. ,;.,

e.. The Board shall provide reasonable notice ofthe time, place, and purpose ofany meetiri ,.
hearing, or oth~proceeding to each ofits members. Two members ofthe Board shall constitu.U1i.
quorum. '
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f. The Board shall adopt necessary rules and regulations to carry out its responsibilities
within six (6) months after its first meeting.

3. Jurisdiction of the Board. The Fort Belknap·Montana Compact Board shall have the
jurisdiction to resolve controversies over the right to the use of water between Persons
authorized to use any portion of the Tribal Water Right and Persons holding any water rights
Arising Under State Law. Controversies under the jurisdiction of the Compact Board may
include disputes concerning the meaning ofthis Compact. The jurisdiction of the Compact Board
does not extend to controversies within the scope of the order appointing a water commissioner
or commissioners to distribute water from the mainstem of the Milk River pursuant to Section
B.3. of Article VII. Such controversies shall be resolved by the court appointing the water
commissioner or commissioners.

4. Administrative Remedy Prior to Board Action.
a. Change in Use, Transfer, or Non-Exempt New Development of the Tribal Water

Right: Any Person with a water right Arising Under State Law objecting to a Change in Use,
Transfer, or Non·Exempt New Development of the Tribal Water Right, shall comply with the
administrative procedures set forth in Section A.6. ofthis Article IV for review ofapplications for
Change in Use, Transfer, or Non·Exempt New Development prior to seeking relief from the
Compact Board.

b. Change in water rights Arising Under State Law: The Tribes or any Person
authorized to use a portion of the Tribal Water Right objecting to a change in water right, or new
development of a water rigl!LAris\I)g T..J!!.der State Law, s!uul comply with the administrative
procedures 'set forth in Section B.3. of this Article IV for review of applications for change in
appropriative right, prior to seeking relief from the Compact Board.

5. Funding of the Board. Expenses of the members of the Board appointed by the State
and the Tribe shall be the responsibility of the entity appointing the member, subject to the
availability offunds. The expenses ofthe third member and all other expenses, including the cost
ofnotice, shall be shared equally by the Tribe and the State, subject to the availability offunds.

6. Hearings Before the Board.
a. In proceedings before it, the Board shall issue notice and hold hearings. The Board may

seek the assistance of DNRC and TWRD in issuing notice.
b. In proceedings before it, the Board shall have the power to administer oaths, take

evidence, and issue subpoenas to compel attendance of witnesses or production of documents or
other evidence. The Board may apply to a state or federal district court, or Tribal court to compel
compliance with subpoenas or the giving oftestimony. The Tribes and the State shall enforce the
subpoenas in the same manner as prescribed by the laws ofthe Tribes and the State for enforcing
a subpoena issued by the courts of each respective sovereign in a civil action.

c. The Board may appoint technical experts.
d. The parties to the controversy may present evidence and cross examine any witnesses.
e. The Board shall determine the controversy and order any appropriate relief, including

the installation of measuring devices and temporary relief, provided that, the Board shall have
no power to award money damages or attorneys fees. The Board may assess costs, provided that,
the Board may not assess costs against the Tribes or the State, 0t against the United States.

f. All Board decisions shall be by a majority of the Board, shall be in writing, and, together
with any dissenting opinions, shall be served on all parties in the proceeding before the Board
and on the Parties to this Compact.

g. All records ofthe Board shall be open to public inspection, except as otherwise ordered by
the Board to protect matters of individual privacy.

h. Waiver ofImmunity. The Tribes and the State waive their respective immunities from
suit, including for the appeal or judicial enforcement ofBoard decisions, to permit the resolution
of disputes by the Fort Belknap· Montana Compact Board. Such waiver of immunity by the
Tribes or the State shall not extend to any action for money damages, costs, or attorneys' fees.

i. Review and Enforcement of Board Decisions.
(1) Decisions by the Board are effective immediately, unless stayed by the Board. Unless

otherwise provided by Congress, only parties to the proceedings before the Board or the United
States may appeal any final decision by the Board to a court of competent jurisdiction within
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thirty (30) days of service ofsuch decision. The hearing on appeal by any party except the United
States (unless otherwise provided by Congress) shall be on the record. The United States may
seek a trial de novo on appeal. The notice of appeal shall be filed with the Board and served
personally or by registered mail on all parties to the proceeding before the Board.

(2) Unless appeal is filed within thirty (30) days ofa final decision of the Board, the decision'
shall be recognized and enforced by any court ofcompetent jurisdiction on petition of: the Board;
any party before the Board in the proceeding in which the decision was made; the State; the
Tribes, or the United States. :

(3) A court ofcompetent jurisdiction in which a timely appeal is filed or in which a petition to
confirm or enforce a decision by the Board is filed, may order such temporary or permanent relief
as it determines to be appropriate. .

(4) Any appeal may be taken from a decision of the court in which an appeal from a Board
decision is filed or in which a petition to confirm or enforce a decision of the Board is filed, in the
manner and to the same extent as from orders of judgments of the court in a civil action. .

(5) In any appeal from a Board decision or petition to confirm or enforce a Board decision,
the Board shall file with the court the record ofthe proceedings before the Board within sixty (60)
days of the filing of the appeal or petition.

E. Administration of the Milk River to Satisfy the Tribal Water Right.
1. Operation of the Milk River to Satisfy the Tribal Water Right.
a. Delivery ofwater on the mainstem of the Milk J:ti~e.rshall include measures necessary to

assure satisfaction of the Tribal Water Right. ';
b. To satisfy the Tribal Water Right, including to replace water depleted on tributaries to

the Milk River excluding Peoples Creek, and water depleted on the mainstem of the Milk River
upstream from the Western Crossing through exercise ofwater rights Arising Under State Law,
the Milk River Project storage facilities shall be operated to release or bypass the water.
necessary to assure satisfaction ofthe water right set forth in Section A.1.a. ofArticle ill, subject
to the following conditions: '.

(1) The Tribes shall notify the Bureau of Reclamation or its successor as operator of the
Milk River Project and any water commissioner appointed following petition by the Parties
pursuant to Section B.3. of Article VII, or any other person or entity, when the Tribes seek .
release or bypass of water to satisfy the water right set forth in Section A.l.a. ofArticle ill. The
obligation of the Bureau ofReclamation ends with the release or bypass. Enforcement necessary
to deliver the water to the Reservation shall be pursuant to this Compact.

(2) The amount of water released or bypassed to satisfy the water right set forth in Section
A.l.a. of Article ill shall not exceed the lesser of: . '"'

i. 645 Cfs; or
ii. the Calculated Undepleted Flow of the Milk River calculated pursuant to Section E.2. of'

this Article IV, modified to reflect any agreement or adjudication between the Blackfeet Tribe
and the Fort Belknap Indian Community of the Fort Belknap Reservation on allocation ofwater
from the Milk River to the Blackfeet Tribe, to the extent such agreement or adjudication affects
the Calculated Undepleted Flow of the Milk River; or :

iii. the amount and flow rate of water the Tribes can actually divert for use, storage, or
diversion under an agreement for Transfer at the time of their notice to the Bureau of
Reclamation and any water commissioner. "

(3) In assuring satisfaction of the Tribal Water Right, the operators of the Milk River
Project storage facilities shall use their best efforts to operate those facilities consistent with the
criteria developed pursuant to Section C.ll. of this Article IV. Provided, however, that any effort
to maximize the amount of storage within the Milk River Basin or to comply with the operating
criteria developed pursuant to Section c.n. of this Article IV shall not diminish or alter the
obligations contained in Sections E.1.a. and b. of this Article IV to assure satisfaction of the
Tribal Water Right. ...

2. Calculated Undepleted Flow of the Milk River.
a. The determination of the Calculated Undepleted Flow of the Milk River at the point

where the Milk River intersects the diversion point on the Reservation shall be done by the
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United States Bureau of Reclamation, in consultation with DNRC and TWRD, with review hy
the U.S.G.S. pursuant to the formula set forth in Appendix 4.

b. The amount of the United States' Share of the Natural Flow of the Milk River available
for the Tribes shall be modified as necessary to reflect any agreement between the Blackfeet
Tribe and the Fort Belknap Indian Community of the Fort Belknap Reservation on allocation of
water from the Milk River, or adjudication of the Blackfeet Tribe's reserved water righta.

c. The Calculated Undepleted Flow of the Milk River may be modified pursuant to
Appendix 4. and such modification shall not be considered a modification of the Compact.

ARTICLE V . DISCLAIMERS AND RESERVATION OF RIGHTS

A. No Effect on Other Tribal Rights or Federal Reserved Water Rights.
1. Except as provided in Sections A.2.a. ofArticle ill, the relationship between the Tribal

Water Righta of the Gros Ventre and Assiniboine Tribes which compose the Fort Belknap Indian
Community, Tribal members, and Allottees on the Fort Belknap Reservation described in thia
Compact and any rights to water of any other Indian tribe, tribal member, or Indian owner of
trust lands claiming water under federal or tribal law, or of the United States on behalfof such
tribe, tribal member, or Indian owner of trust lands, shall be determined by the rule of priority
unless otherwise agreed to by such tribe, tribal member, or Indian owner of trust lands, or the
United States on behalf of such tribe, tribal member, or Indian owner of trust lands.

2. Nothing in this Compact may be construed or interpreted as a precedent to establish the
nature, extent, or manner of administration of the righta to water of any other Indian tribes,
tribal members, or Indian owner of trust land ofother Indian tribes outside of the Fort Belknap
Reservation.

3. Except as provided in Sections C., D., and E. ofArticle IV and Section B.3. ofArticle VII
pertaining to administration in the Milk River Basin, nothing in this Compact is otherwise
intended to affect a right or claim ofan Indian Tribe other than the Gros Ventre and Assiniboine
Tribes which Compose the Fort Belknap Indian Community of the Fort Belknap Reservation.

4. Except as provided in Sections C., D. and E, ofArticle IV and Section B.3. ofArticle VII
pertaining to administration in the Milk River Basin, nothing in this Compact may be construed
or interpreted in any manner to establish the nature, extent, or manner ofadministration of the
rights to water of the United States on federal lands outside the Fort Belknap Reservation.

B. General Disclaimers. Nothing in this Compact may be construed or interpreted:
1. As a precedent for the litigation of reserved water rights;
2. As a precedent for the interpretation or administration of future compacts between the

United States and the State, or the United States and any other state;
3. Except as provided in Section 1. ofArticle ill closing certain basins to new appropriations

under State law, to preclude the acquisition or exercise ofa right Arising Under State Law to the
use ofwater by any Allottee or member ofthe Tribes outside the Reservation by purchase ofsuch
right or by application to the State in accordance with state law;

4. To determine the relative rights inter sese ofPersons using water under the authority of
the State or the Tribes;

5. To limit in any way the rights of the Parties or any other Person to litigate any issues or
questions not resolved by this Compact; .

6. To authorize the taking of a water right which is vested under State or federal law;
7. To create or deny substantive rights through headings or captions used in this Compact;
8. To prejudge how, in any interstate apportionment, the Tribal Water Right shall be

counted.;
9. To constitute a waiver ofsovereign immunity by the Tribes or State except as is expressly

set forth in this Compact;
10. To constitute a waiver of sovereign immunity by the United States except as expressly

set forth in 43 U.S.C. §666 (1952);
11. To prohibit the Tribes, Tribal members, orAllottees, or the United States on behalfof the

Tribes, Tribal members, or Allottees except as agreed to in Appendix 3, or the United States in
any other capacity fro'm objecting in any general stream adjudication in Montana Water Court to
any claims to water rights;
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12. Except as provided by Congress, to prevent the Tribes, or the United States on beha1f.of~
the Tribes, from filing an action in a court of competent jurisdiction to prevent any Person oFt
Party from interfering with the Tribes in the enjoyment of the Tribal Water Right; il

13. To affect or determine the applicability of any state or federal law, including, without
limitation, environmental and public safety laws, on activities of the'Tribe, Tribal members, oP;;
Allottees, or the State or state water right holders, or the United States or the United States~
Bureau of Reclamation; . ,~

14. To modify any portion ofArticle VI of the 'Treaty Between the United States and Greai~
Britain Relating to Boundary. Waters, and Questions Arising Between the United States and:'
Canada," January 111909, and'ratified by the Senate on May 13,1910,36 Stat. 2455, and the'
Order ofthe Intarnationiil Joint Commission on October 4,1921 pertaining to "In the matter or:
the Measurement and Apportionment of the Waters of the St. Mary and Milk Rivers and their:'
Tributaries in the State of Montana and the Provinces of Alberta and Saskatchewan;" . ..il...

15. To prevent the Tribes from participating in any project to import water to, or improve;'
storage in the Milk River Basin; or ....,;..)~

16. To modify or prevent modification of the Memorandum of Agreement between ·tIiEl:}
Bureau of Reclamation and the Office of Indian Affairs Milk River Project Montana,·I·1·In~:·
18725, July 8, 1946. ;:~l

17. To prevent the water court from adjudicating claims to water. righta Arising Under state"·
Law on fee land within the Reservation. . . .:;~

18. Except as expressly provided herein, to modify the obligation ofany agency of the United'
States pursuant to federal law. ....::w,

19. To limit the ability of the State, the Tribes, or the United States to enforce any state}
tribal, or federal laws or any common law righta relating to the protection ofthe environment: ~

20. To limit any existing, present, or future claims of the Tribes or the United States on;
behalf of the Tribes concerning water quality. ". ,~\

C. Obligations of the United States Contingent. ':.:7;
1. Notwithstanding any other language in this Compact, except as authorized under other:

provisions of federal law, the 'obligations of the United States under this Compact shall ~;:

contingent Oli. ratification and necessary authorization by Congress. . .~.:

2. The expenditure.or advance of any money or the performance of any work by the Unft.e<i:.
States or·the Tribes pursuant to this Compact which may require appropriation ·of money b~
Congress or allotment of funds is contingent on such appropriation or allotment being made.··~

3. The State and the Tribes recognize that this Compact has not been approved by thli:~

United States or any agency thereof and ratification by the Montana legislature or ratificatioir.'
by the Tribal Council in no manner binds or restricta the discretion of the United States in the:
negotiation of all related mattera. ..-oiJ.i'

D.'. Ohligations of the State Contingent. The expenditure or advance of any money or{
the performance of any work by the State pursuant to this Compact which may reqtiiie:
appropriation of money by the Montana Legislature'or'allotment offunds shall be contingenton.
such appropriation or allotment being made. .r!t~

•.£

. ARTICLE VI· CONTRIBUTIONS TO SETTLEMENT . '. "~

A St. Mary Diversion Facilities. The Parties agree that the delivery of water through.~

the facilities of the Milk River Project at least at its existing or design capacities, and especially.:.:
the St.-Mary' Diversion'Facilities for diversion of water to the Milk River and use downstream;.
from the Eastern Crossing, is essential to the permanent success of the Compact and the'finalit}\X
of the reserved water rights settlement and to the continued irrigation oflands in the Milk River':
Project. The Parties further understand and agree that the facilities of the MilkRiver Projecti~·

especil!lly the St. Mary Diversion Facilities, are old and are in need ofrepair, rehabilitation, 'and':
to the extent feasible, restoration to their original design capacities.· In recognition of the;;
essential nature of the Milk River Project facilities, especially the St. Mary Diversion Facilities;j
the Parties agree to work with the United States, the BlackfeetTribe, and the Milk River Projed{
water users to obtain the necessary authorization and funding for the repair, rehabilitation, a,nd~
restoration of the St. Mary Diversion facilities. The Parties agree that 'this Compact and .its:~

federal legislation mayor may not be the appropriate means to fund this project. The Parties!;...
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further agree that any discussion of the repair, rehabilitation, and restoration of the HI.. Mar."
Diversion facilities as part of the negotiation of the federal legislation ratifying this ('''11I1''''''
shall be preceded by an invitation to the Blackfeet Tribe to participate as a part.y ill slI..h
discussions.

B. Mitigation of Impacts on the Milk River Project.
1. The Parties agree that, as a result of development and use of the Tribal Wau,.l{il\"ht and

protection ofwater use on tributaries, the Milk River Project and its water user. will. at times, be
adversely affected if no change is made to the Milk River System. The Parties agree that
hydrologic and engineering analyses have identified the impacts and have demonstrated that
such impacts can be mitigated through a number of alternatives. The Parties agree that such
alternatives, together with such other alternatives as may be identified by the Parties or any
other person or entity and by the Bureau of Reclamation, are currently included or will be
included in the Bureau of Reclamation's Milk River Basin Regional Feasibility Study,
authorized by Congress in Public Law 106·163, and will receive appropriate environmental
analyses in that Study. The Parties further agree that funding for water efficiency
improvements (Watershed Improvements) and water banking will be included in the total
funding for the Compact. In addition to funding for voluntary efficiency improvements and for
water banking, mitigation measures authorized and funded as a part of the Compact must
mitigate at least to the level of35,000 Acre·feet Per Year, or a larger amount on agreement by the
Parties ifinformation or improved modeling available at the time ofcompletion of the Milk River
Basin Regional Feasibility Study indicates that more is necessary for mitigation based on full
development of the Tribal Water Right on the Milk River and tributary protection as
t:ontemplated in Section A.1. ofArticle In. The Parties agree to seek establishment of a fund and
a schedule for incremental development of mitigation measures to assure that such measures
are in place when needed to prevent impact from development of the Tribal Water Right.
Mitigation measures identified by the Parties to be studied in the Feasibility Study include the
following:

a. Pumped storage from the Milk River to Nelson Reservoir;
b. Enlargement of the storage capacity of Nelson Reservoir through the construction of a

<econdary dam or dike dividing the Reservoir into two separate controllable storage facilities;
c. Rehabilitation and restoration of the St. Mary Diversion Facilities;
d. Enlargement of Fresno Dam and Reservoir to restore storage capacity lost by siltation

and obtain additional storage capacity;
e. Construction of a dam and reservoir on lower Peoples Creek on the Reservation and on

"ther tributaries to the Milk River, including Thirtymile Creek;
f. Construction of new facilities to import water to the Milk River Basin, including but not

limited to: the Virgelle diversion, direct importation from Lake Elwell; and importation from the
Missouri River or Fort Peck Reservoir to Vandalia via Duck Creek;

g. Construction offacilities to improve the water quality of the Fish and Wildlife Service's
Bowdoin National Wildlife Refuge and to allow the use of Bowdoin as a storage facility for
mitigation of impacts of the Compact;

h. Such other mitigation alternatives which the Parties may identify to be included in the
Bureau of Reclamation's Milk River Basin Regional Feasibility Study, or additional studies
agreed to by the Parties. .

2. On completion of the Milk River Basin Regional Feasibility Study, the Bureau of
Reclamation, in consultation with the irrigation districts and the Parties, shall select the
appropriate mitigation measures.

C. Upper Peoples Creek Dam and Reservoir. The Parties agree that, as a result of the
protections provided to the Upper Peoples Creek water users in the Compact and the variable
natural water supply in the Peoples Creek Basin, the water supply available for development of
the Tribal Watel' Right in Peoples Creek may be limited. The Parties agree that such impacts can
and shall be mitigated, in whole or in part, through the "construction of a dam and reservoir for
the benefit of the Tribes in the upper Peoples Creek Basin, if a dam and reservoir is determined
to be feasible from an engineering, geologic, and environmental analysis. Accordingly, the
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Parties agree to seek authorization of appropriations, appropriations, and a schedule fa
development of a dam and reservoir on Peoples Creek for the benefit of the Tribes. .:',

D. State Contribution to Settlement. The Parties agree that the State contn"bution ­
settlement shall be negotiated by tbe State, the Tribes, and the United States as part of tli
negotiations on the Federallegislation.,The agreement to, expenditure, or advance ofany Sta '
contribution which may require authorization and appropriation of money by the Mon ,
Legislature or allotment of funds is contingent on such appropriation or allotment being mad .
Any local contribution to cost share shall be allocated to all Persons that benefit from the
protections provided by the Compact. ,J',

E. Federal Contribution to Settlement. The Parties agree that the federal contributio"
to settlement shall be negotiated by the State, the Tribes, and the United States as part of th~
negotiations on the Federal legislation. '. "''1t

~. State La~ds .on the'Reservation. The Parties agree to work toge~er in the future..~
obtam the authonzation necessary to exchange State lands on the Reservation for federallandSt
off the Reservation, and that any State lands acquired by the United States in an exchangesh~
be held in trust for the Tribes. ' .."~

G. Project Lands. The Parties agree to work together to facilitate land classification an~~
reclassification in the Milk River Project. .:~

ARTICLE VII - FINALITY ';";1
A Ratification and Effectiveness of C.ompact. .~
1. This·Compactbecomes Effective on the la·test of the'dates it is ratified by the Tribes" th~

State and by Congress. Following the first ratification by any party, the terms of this CompasU
may not be modified without the consent of the Parties. In the event of permanent or long teroni!
loss of the continued operation ofthe St. Mary Diversion facilities for diversion of water to th~
Milk River and use downstream fro,?, the Easter:' Crossing, either due to .los.s, or to realloca~q~
of water on agreement by the Parties, the Parties agree to enter negotiations on alternatj"'e~

remedies to supply water to portions of the Reservation served from the Milk River and to watei~
rights Arising Under State Law within the Milk River Project. Minor loss or reallocation ofwate.rl
from the St. Mary Diversion facilities shall not be considered a permanent or long term IQS#ii
Until satisfactory completion of the above referenced negotiation or litigation and constructioif;
ofwater supply facilities· to remedy the long term loss of the continued operation of the St. MarY]
Diversion facilities, the Tribes' diversion right from the Milk River shall be the amo~
developed for diversion at the time of the failure. All other provisions of the Compact s ~;
remain in place. Should the Parties fail to rea.ch agreement on alternative remedies within fiil~~
(5) years of the permanent or long term loss ofthe continued operation of the St. Mary Diversion;',
facilities, the Parties may seek a remedy in court for opening ofthe decree and adjudication oft.hiii
portion of the Tribal Water Right in the.Milk River Basin 4OJ. In opening the.decree, there sha,Ulf.
be no question of the validity.of the Tribes' right to water currently developed. '..<~

2. Notwithstanding any other provision in this Compact, .the Tribes reserve the right ~},

withdraw as a party if: ".~
a. Congress has not ratified this Compact and authorized appropriations within five (5)]

years from the date the Compact is ratified by the State; '. '. '. . i"I!i
b. The Tribes and 'United States do not reach agreement on the federal contribution .YiJl;

se~.eml~~;r~~riatio~~ are not ~ade in th~ manner con~e~pla~d by th~ federal legiSlat~';~
ratifying this Compact. . . . . .~

d. .The Parties do not reach agreement on the State contribution to settlement. ··t;
e. Th.e Sta.te has not al\00rized appropriations within three (3). years from the date thi!

Compact 18 ratified by the Uruted.States... . ~

f. Appropriations are not.made by the State·in the manner contemplated by any agreement~

for contributions to settlement made pursuant to Section.D. of Article VI of this Compact. Ii}
3. The Tribes may exercise their right to withdraw from the Compact under. Section A2. o£~

Article VII of the .Compact by·sending.to.the,Governor of Montana and to the Secretary of the":
Interior by certified mail a resolution ofthe Fort Belknap Community Council stating the Tribes'.
intent to withdraw and specifying a withdrawal date not sooner than thirty (30) days from the:
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date of the resolution. On the date designated in the resolution for Tribal withdrawal, this
Compact shall become null and void without further action by any party.

4. Improvements to the Milk River Project to mitigate the impact ofpotential development
ofthe Tribal Water Right and of tributary protection is essential to the agreement of the State to
this Compact. Thus, notwithstanding any other provision in this Compact, the State reserves
the right to withdraw as a party if:

a. The Tribes and Congress have not ratified this Compact within five (5) years from the
date the Compact is ratified by the State;

b. Congress requires a State contribution to settlement that exceeds the contribution
authorized by the Montana Legislature or the contribution agreed to by the Parties if
Congressional authorization precedes authorization by the Montana Legislature without the
agreement of the State; or

c. Congress does not authorize and appropriate the federal share of funding for the
modifications to the Milk River Project or other alternatives necessary to mitigate the impact of
development of the Tribal Water Right as outlined generally in Section B. of Article VI, as
enacted in the federal legislation ratifying this Compact and such modifications or other
alternatives are not constructed

5. The State may exercise its right to withdraw from the Compact under Section A.4. ofthis
Article VII of the Compact by sending to the Fort Belknap Tribal Chair and to the Secretary of
the Interiorby c.ertified.mail a letter from the Governor of Montana stating the intent of the
State to withdraw and specifying a withdrawal date not sooner than thirty (30) days from the
date of the letter. In considering exercise of the right to withdraw, the Governor shall consult
with Persons affected by this Compact including the Milk River Joint Board of Control. On the
date designated in the letter for State withdrawal, this Compact shall become null and void
without further action by any party.

B. Incorporation into Decrees.
1. Within one hundred eighty (180) days of the date this Compact is ratified by the Tribes,

the State, and Congress, whichever is latest, the Tribes, and/or the State, and/or the United
States shall file, in the general stream adjudication initiated by the State pursuant to the
provisions of § 85·2-702(3), MCA, a motion for entry of the proposed decree set forth in Appendix
1 as the decree of the water rights held by the United States in trust for the Gros Ventre and
Assiniboine Tribes which compose the Fort Belknap Indian Community and Tribal members of
the Fort Belknap Reservation. The Parties understand and agree that the submission of this
Compact to a state court or courts, as provided for in this Compact, is solely to comply with the
provisions of §85.2-702(3), MCA, and does not expand the jurisdiction of the state court or
expand in any manner the waiver of sovereign immunity of the United States in the McCarran
Amendment, 43 U.S.C. 666 or other provisions of federal law.

2. Consistent with §3-7·224, MCA, and for the purposes of § 85-2·702(3), MCA, the review
by the Montana Water Court shall be limited to Article III, and Appendix 1, and may extend to
other Sections ofthe Compact only to the extent that they relate to the determination ofexisting
water rights. The final decree shall consist of Article III as displayed in Appendix I, and such
other information as may be required by §85·2-234, MCA. Nevertheless, pursuant to
§85-2-702(3), MCA, the terms of the entire Compact must be included in the preliminary decree
without alteration for the purpose of notice.

3. Concurrent with filing of the motion for entry of the proposed decree, the Parties shall
seek appointment of a water commissioner or commissioners pursuant to Title 85, Chapter 2,
Parts 1·3 of the Montana Code Annotated in the appropriate state district court pursuant to
§85-2-406, MeA, and as set forth in Appendix 1, to enforce water use pursuant to decrees of the
Water Court, permits issued by DNRC, contracts issued by the BaR, and use pursuant to Tribal
law, from the mainstem of the Milk River downstream from the Eastern Crossing pursuant to
this Compact, federal, Tribal, and State law, and the final decrees. The Parties shall ask the
district court to stay the appointment pending issuance ofpreliminary decrees on the Milk River
Basin downstream from the Eastern Crossing. The request for appointment of a water
commissioner by the Parties shall be sufficient to meet the requirements of §85-5.101, MCA
pertaining to the persons who may request appointment of a water commissioner.
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Notwithstanding the requirement of yearly appointment of a water commissioner under state:
law, the Parties shall seek, and the district co.urt may appoint, a permanent water'commissioner
or commissioners. The petition by the PartieS-does not preclude the right of any Person to seek
appointment ofa water commissioner or enforcement ofwater rights pursuant to applicable law.:'

4. The Parties agree to seek a mechanism. fOr funding the Tribal share ·of the cost ofthe'
water commissioner or commissioners in the federal legislation ratifying the Compact. .C)·'.

5. Water users with rights to divert waterfr'om the mainstem ofthe Milk River downstream·
from the Eastern Crossing under authority of State, federal or Tribal law, shall notify the water'
commissioner within a· reasonable period-·in advance of a need to divert water.

6. Any Person 'authorized to use w.ater'from the mainstem of the 'MiIk River Bilsui"'
downstream from thll Eastern Crossing objecting to. the distribution of water by the wate.·
commissioner, or to a use of water by another Person, may use the remedies provided byJ!
85·5·301,MCA.· '.,

7. In the distribution ofwater, the water commissioner or commissioners shall be bound.by.·.'
the decrees of the' water court,. however, the commissioner or commissioners' may use 'the""
databases developed pursuant to Section C.3.d. of Article IV to facilitate understimding of tile:.
distribution of water within a particular water right.. . "";~

8;.· Nothing in this Compact sball prevent the holders of water rights Arising Under State .
Law or Tribal Water Rights with a source onthe mainstem of the Milk River below the Eastern
Crossing from agreeing to an .alternative water distribution plan that allows sharing of
shortages, distribution 'of shortage; operation of storage, or exchange of 'storage in a manner.
other than priority. Such agreement sh~ be'enforced by the court appointing the'watef:
commissioner. . ." ..*~

C. 'Disposition of Federal Suit.. '. . .. ;'-{j...
1. On issuance of a final decree by the Montana Water Court or its .successor,. and thi-·

completion of any direct appeals therefrom, or on expiration of the time for£1ing shy aucn'.
appeal, the United States, the Tribes, and the State shall execute and file joint motions pursuant':
to Rule 41(a), Fed.R.Civ.P., to 'dismiss without· prejudice the c1aiIna of. the Tribes, ·Ti-ibat
members, and Allottees and ·any.· c1aUns 'made by 'the United States for benefit of 'the Tribes;:'.:
Tribal'members, and Allottees.in United' States. v, Aageson; No. CIV·'19-21·GF (filed April 5:':
1979), The case·may only be resumed if the State·or Tribes exercise their rights under'Section~'.
of this Article VII. : "." .'. '. ..:'.' . . ." .. .,. :'.' "4

2. The Decree shall be filed by the Parties as a consentdecree in Aagesoti, or in federal coui't'.'
as a new proceeding afterthe dismissal of Aageson conditional on agreement by the Parties f.Q~
seek the necessary State, Tribal, and federal legislation to implement the remaining provisiona~"
ofthe Compact, ifit is finally determined in ajudgment binding on the State ofMontana that th~j
state courts lack jurisdiction over, or that .the" state' court .proceedings are inadequate, tOt;:
adjudicate soine or all of the water ·rights asserted in Aages6n.. . , . ::;~

D. 'Settlement of Tribal Water Right ·Clairns.~ t:
. 1,. The',w'ater rights and other benefits confirmed to the Tribes in this Compact are in full';~

and-final satisfaction of lind are intended tobe in replacement ofand'substitution for all c1aiInato'~'
water or· to the use ofwater by the Tribes, TriBal members, and Allottees and the United States,::
on behalf.of tlie Tribes, Tribal members" ·ancl.M!ottees existing on the Effective Date of~~ ~
Compact, including federal reserved water rights claims ba'sed on or recognized in Winters v:: :;.
United States, 207 U.R 564·.{1.90&), within-the State of-Montana..: ". .' .~

2:· .In eoirsideration of the:rights con.f'i:imed-to·the.Tribes, .Tribal members, 'and Allottees llf,r
this'Compact; and ofpeiformance-by the- State and the United States of all actions required by:y
this'Compact, ~ndonentry~fa.fin.a! or?eri~suing the deere~of the T;ibal Wa~rRight held ~;~
trust by the Uruted States a5quantifie.d ill this Gompactand-displayed illAppendix I, and excepf:,~

for water·ri.ghts, beriefits.andlises confirmed, in this Compact, 'the Tribes and the United State(7i
as trustee.for tbe·Tribes;Tribal,rileinbers;.'and·Allottees hereby waive; release,:and ~elinquis}f..~
any and an c1aimsto water rights·orto·the·.use ofwater within the State existing on the Effective'~
Date'ofthis CompaCt·' . r. .. ,... "1":" ..... . "" ...... .'," . ···1
.... 3: Any claim to';"lIt.;rb~ th~ Trlbes;Tnbal'members, ~r Allo~es~thin the- Reserv~tio~J
shall be satisfied out of the TribaLW-al.edlight confirmed by this Compact,·: J

..;~
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E. Settlement of Tribal Claims Against the United States. Waiver of claims :l~:l inst
the United States, by the Tribes and Tribal members shall be as provided by Congress.

F. Binding Effect. After the Effective Date of this Compact and entry of a fma I d~'Cree, its
terms shall be binding on: .

1. The State and any Person or entity using, claiming or in any manner asserting any right
under the authority of the State to the use of water in Montana; provided that, the validity of
consent, ratification, or authorization by the State is to be determined by Montana law;

2. The Tribes and any Person or entity using, claiming or in any manner asserting any right
to the use of the Tribal Water Right, or any right arising under any doctrine of reserved or
aboriginal water rights for the Tribes or Tribal members, or any rights arising under tribal law;
provided that, the validity of consent, ratification or authorization by the Tribes is to be
determined by Tribal law; and

3. The United States and any Person or entity using, claiming or in any manner asserting
any right under the authority ofthe United States to the use ofwater in Montana; provided that,
the validity ofconsent, ratification or authorization by the United States is to be determined by
federal law;

ARTICLE VIII - LEGISLATIONIDEFENSE OF COMPACT

A State Legislation. The State and Tribes agree to seek ratification ofthe Compact by the
Montana Legislature and any additional state legislation necessary to effectuate the Compact.

B. Federal Legislation. The State and Tribes agree to seek ratification of the Compact by
Congress and anyadditional federal legislation necessary to effectuate the Compact.

C. Tribal Legislation. The State and Tribes agree to seek ratification of the Compact by
the Fort Belknap Community Council and any Tribal legislation necessary to effectuate the
Compact.

D. Defense of the Compact. The Parties agree to defend the Compact from all challenges
and attacks and in all proceedings pursuant to Sections B. and C. ofArticle VII, and agree that no
provision of the Compact shall be modified as to substance except as may be provided in the
Compact, or by agreement among the Parties. .

IN WITNESS WHEREOF the representatives of the State of Montana, the Fort Belknap
Indian Community of the Fort Belknap Reservation, and the United States, have signed this
Compact on the __ day of , 20_.

History: En. Sec. 1, Ch. 256, L. 2001.

85-20-1002. Findings and purpose. (1) It is the policy of the state to seek negotiated
settlements of federal and Indian reserved water rights claims in Montana under Title 85,
chapter 2, part 7.

(2) Pursuant to this policy, the reserved water rights compact commission commenced
negotiations with the Gros Ventre and Assiniboine Tribes which compose the Fort Belknap
Indian Community of the Fort Belknap Reservation and the United States.

(3) A compact, 85·20·1001, has been agreed to between the state of Montana and the Fort
Belknap Indian Community of the Fort Belknap Reservation that, among other things, provides
an allocation of water to the tribes in settlement of their water right claims and provides
protection for certain water rights arising under state law. Approval of the compact.by the
United States requires ratification by congress.

(4) (a) For purposes of implementing the compact, 85-20-1002 through 85-20-1008:
(i) establish accounts necessary to meet certain obligations agreed to in the compact;
(ii) provide a structure for the issuance of grants and loans; and
(iii) provide for the facilitation of the development of an economic development plan.
(b) Funding for the accounts established under 85-20-1004, 85·20-1005, and 85·20·1007 is

,ubject. to state and federal cost-share negotiations, approval of state cost-share by the
legislature, and approval of federal cost·share by the United States congress.

(5) The state's obligation to provide funding to implement the compact and to satisfy the
,tate's cost-share, once approved by the legislature, must be conditioned on:

(a) fmal court approval ofa decree ofthe water rights of the tribes as set forth inArticle VII,
'ections B. through D., of the compact; and
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(b) . validity of the compact under Article VII, section A, of the compact.
(6) Funds appropriated to accounts established under 85-20-1004, 85·20-1005, and

85·20-1007 and interest on 'appropriated funds are not available for expenditure unless the:
conditions, provided in subsection (5), are met. .../;~

(7) Ira court does not approve a final decree, if the compact becomes null and void, orifone'~
of the parties withdraws from·the compact, the funds appropriated·by the state to accounts··
established in 85·20-1004,85-20-1005, and 85-20-1007 must revert to the general fund and any
federal funds must be returned to the United States treasury. If a' portion of the funding or,'
interest on funding provided in -85-20-1004, 85·20-1005, and 85-20-1007 has been expended··-:
prior to the return offunds to the general fund, any claim against the state by the tribes or by the. ,
United States on behalf of the tribes for adjudication of the water righta of the tribes must-bE:: ,
offset by the amount of the expenditures of state funds or interest on state funds. . ".,

History: En. Sec:. 2, Cb. 256, L. 2001. ._.

85-20-1003. 'Definitions. The definitions provided for in 85·20-1001 apply to 85-20.l{1023
through 85-20-1008; The absence of'capitalization of defined terms in 85-20-1002 througH::
85·20-1008 does not affect the meaning or application of a defined term. '. -"if·';

History: En. Sec:. 3, Cb. 256, L. 200L . '.:

"85-20-1004. Mitigation account. (1) A private purpose trust account, called the.'
mitigation 'account, is established, as provided for in 17-2-102, for deposit of funds and interest··
on furids appropriated 'by the state for mitigation measures req~d.byArticle VI of.th'll·
compact. '. ..' . . '. ..... .:::"

(2) .. On approval' of a;final decree pursuant t6 Article vn of the 'compact, the funds'luia'
interest'on fundsin the mitigation account must be made available to the United States bureaU.
of reclamation to coverthe'state's cost-share for construction of mitigation measures chosen ilH:·
completion of a feasibility study and appropriate state and.federal environmental review by tl\:~·)
bureau of reclamation arid on consideration' of the economic dev~lopment pl~n ',;,utnorized'IWi
85.20:1008 ' .' '. '.' ..' . if0 '

HistOrY:'" Eti: gee. 4, Cb: 256, L 2001; amd. :Sec. 12~, Cn. i.14,,~ 2oo:i:' ", '1:~~
_ 85-20-1005. Watersh~d improvement trusts. (I) A permanent fund account,' called;th"ir:

state Milk RIver wa'tershedimprovement trust,lsestablished, as provided for in t 7.2.102;·fo~~'
deposit offunds'appropriated pursuant to the compact for a perinan.ent trust. Interest incom{
may be used by the Milk River coordinating committee established purs\lant to the compact fcif';
the purpose of allocating gr~ts and loans,. .' ..' , "'f}

(2) 'Ape~manent fUnd account, called the federal Milk River watershed improvement~~
is establisned,' as provided for in 17-2-102,' for reCeipt of federal funds appropriated fOr~.a-~

permanent trust. Ititere&t income may be. used by the Milk River coordin!,ting commif~r
established IitiiiniiUit to the cc;>mpact for the purpose'of alloca.ting·granta and loans, .. :"i
.' (3)' The state '0d "fe'!erlil Milk Rive~ water,shed improvement .trusta must be collectiV-eJi1

referred to as the Milk River watershed lDlprovement trusts. . ':!',. .. -..., . .~

. HiStory: .E~. ~": 5, Cb}.56, L. 2001: amd. ~ec}29,C~I14,1.2003. . . ._,.if!
85-20-1006•. Terms and conditions ofloan.AMilk RiveI:watershed improvement tnists;;

loan is subject to .theJollowing terms and con~t!ons: . '. . '. . .;,~~
(1) Except" for loan agreements with an Incj.ian tribe,. the DNRC shall c;>btain'a securi~

interes.t iI)·real.estate ~hat WQuld be obtained by a reasonable, careful, and prudent lender.. ~f,

(2) .. A cun:ent apprrosl'1 of real esta'te offered as security"and a commitment fo': ·.title·:
insurance 'on' that land must b~ s~\u-ed.by the bo~ower at the,borrow~r'sexpense. All cOstS';
inciden~ tp ¢e loal). and 10.':0 .c!~ing ~u~t be l?aid by tb;e qorrc;>wei .. ''', .' • .' ;~

. (3) For.a loan agreelIl~nt:~tJilJn~ndian tribe, sec\lTltY. mustb~ PUrgU8;nt to.the appropriator,
federal authority tp s~u.r~.a lpa,n on trustland, and Wlth an all.ottee, secunty.must be pursuant:'\
to 25 U.S.C.·483A. .':. .';, ..:.~'.,',:': .' .. .: ". ',. '..~

.' .(4) TjleterJn oitli.~)ii;U;m~ynot be greater'than the life ofthe projeCt and may n.ot exceedjj~years:' . .... :: : ~;~'., .. . . ..... ." .... . : .;~
.Ji~~~~, En~Se.~.~~;.~~>:~~~&~ ~OOl. ':;':.: ,...... ". : . '.: . . .. '. ;-.:~~
85'-20-1007: Peoples Creek minimum flow account. (1) A private purpose tt'\l9t1

account, called the Peoples Creek minimum flow account, is established, as provided for iii,
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17·2·102, for deposit of funds and interest on funds appropriated by the state for efficiency
improvements and bypass structures for irrigation upstream from the Fort Belknap Reservation
in the Peoples Creek Basin 401 and for a reservoir on the Reservation for the purpose of
improving minimum stream flow.

(2) On approval of a final decree pursuant to Article VII of the compact, the funds and
interest on funds in the Peoples Creek minimum flow account must be made available to the
water users and the tribes to cover the cost of construction of improvements as agreed to in the
state and federal cost-share negotiations.

History: En. Sec. 7, Ch. 256, 1.. 2001; amd. Sec. 130, Ch. 114, 1.. 2003.

85-20-1008. Economic development plan. (1) The DNRC is directed to facilitate
development of an economic development plan focused on future use of water and currently
irrigated land, including but not limited to use of water and irrigated land for irrigation,
industrial, recreational, fisheries, and habitat purposes in the Milk River basin.

(2) The Milk River regional feasibility study examines alternative measures for mitigation
of impacts ofdevelopment of the tribal water right for the purpose of determining feasibility and
environmental impact. The purpose of the economic development plan is to supplement the
federal studies and provide information to assist in choosing mitigation measures by examining
the long·term economic potential of water use in the Milk River basin.

(3) At a minimum, the DNRC shall include irrigation districts, individual irrigators,
conservation districts, county governments, and municipalities in the development of the
economic development plan.

History: En. Sec. 8, Ch._2~6, 1.. 2001c _
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