


(3) persons authorized to use water by a tribe;
- (4) municipalities;
- (6) irrigation districts; and

(6) conservation districts.

8. Milk River Watershed Improvement Trusts - Establishment of Water Bank. The
purpose of this Section is to establish a water bank for implementation in years of significan
short term water shortage. The bank is not intended to alleviate normal water shortage w:ltlu
the Milk River Basin.

“a. ByMarch 1ofeach year andona monthly basis through October 31, the BOR shall not' ;
the MRCC, DNRC, the Tribes, the U.S. and the Milk River irrigation dlstncts if it expects, based.
on current information, water deliveries to be restricted during the current irrigation season du
to a critical water shortage. Water shortage may be caused by factors which include, but are no
limited to: E’

(1) low precipitation;

(2) requirements for fish and wildlife species of special concern; or

(3) temporary delivery system outage caused by an unexpected failure or a natural disaster:

b. Fol]owing notice by the BOR of expected restrictions in water delivery, the MRCC shall
publish notice in newspapers of general circulation within the Milk River Basin of th
availability of grants to purchase water for the purpose of alleviating shortage.

c. The MRCC may offer the grants at a fixed price per Acre-foot or may seek bids. For a.ny e
applicant banking water received from the Milk River Project, the grant must be sufficient to 2
cover payments to the Project, including any assessments or fees paid to an irrigation district.. ‘3

d. The MRCC may allocate banked water to storage, or may market or allocate banked 7
water to alleviate shortage. Any fees obtained by the MRCC through marketing of banked water
must be returned to the Trust as part of the expendable interest. Banked water may be marketed
or allocated: on a pro rata basis; to alleviate critical shortages; to meet critical environmental or.
water quality needs; for irrigation needs; or may be allocated to storage.

e. Grants obtained for the temporary retirement of Milk River Project water must first be
used by the applicant to cover payments to the Milk River Project, including any assessments or
fees paid to an irrigation district. %

f. Nothing within this Section C.8. of Article IV is intended to preclude a more_l
comprehensive water marketing system within the Milk River Basin. & : :

9. Milk River Watershed Improvement Trusts - Eligibility for Grants for Water %
Banking or Water Transfers. o

a. The Milk River Coordinating Committee shall apply the following criteria in rankmg
applications for grants: g

(1) the need for temporary retirement of irrigation or conversion to low water-use crops for 3
the purpose of banking water to alleviate a critical shortage of water in a particular year; 7%
(2) the extent to which the proposed water bankmg will alleviate significant short term B
water shortage in the Milk River Basin as set forth in Section C.8. of this Article IV; . E

(3) the proposed retirement of irrigation involves lands irrigated the year prior to the
declaration of a critical water shortage in the Milk River Basin and involves a valid water right;

(4) the feasibility and practicality of the proposed irrigation retirement or conversion; =

(5) the number of related resources that will benefit, including but not limited to: water ;
quallty fisheries habitat, wildlife habitat, and recreation;

(6) - preference -for an applicant in. an area identified by the MRCC as beneficial for '_':';-‘
temporary irrigation retirement, or if no specxﬁc area has been identified for preference, thé ﬁ
MRCC shall attempt to rank applicants in a manner that distributes temporary m'lgatmn %

=

-“. ¥

retirement equally among the counties in the Milk River Basin; and a5
(7) any additional factor that, in the judgment of the MRCC, is important to the eva]uatlon .

of land retirement in light of the purposes of the Milk River Watershed Improvement Trusts.: &
b. The MRCC shall not recommend grants for acreage in excess of that necessary to save %

sufficient water to alleviate the temporary water shortage. The MRCC shall not recommend 3

grants in excess of the interest available from the Milk River Watershed Improvement Trusts. 3
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c. The DNRC may award a grant to an applicant ranked by the MRCC for the purpose of
water banking only if the DNRC finds, based on the application, the investigation and
evaluation of the proposal by members of the MRCC, and the technical review by DNRC, TWRD,
and BOR, that the primary purpose of the application is:

(1) the temporary retirement of the right to irrigate land irrigated in the year prior to the
declaration of a critical water shortage in the Milk River Basin; or

(2) theirrigation proposed for temporary retirement or crop conversion is subject to a valid
water right pursuant to State, federal, or Tribal law, and the applicant has the legal right to
transfer the water.

(3) the criteria set forth in Sections C.9.a. and b. of this Article IV have been met.

10. Milk River Watershed Improvement Trusts - Eligibility for a Loan.

a. The Milk River Coordinating Committee shall apply the following criteria in ranking
applications for loans:

(1) the extent to which the project will alleviate water shortage in the Milk River Basin;

(2) the engineering feasibility and practicality of the project;

(3) the number of related benefits, including but not limited to improvements in: water
quality; fish habitat; wildlife habitat; conservation; recreation; water use efficiency; water
management; and water right measurement;

(4) any additional factor that, in the judgment of the MRCC, is relevant to the purposes of
the Milk River Watershed Improvement Trusts, including reducing the ranking due to the fact
that the application is for a project.in a portion of the Milk River Basin that is not a part of the
Milk River Coordinating Committee regular assessment.

b. The DNRC may award a loan to an applicant ranked by the MRCC, if the DNRC finds,
based on the application, the investigation and evaluation of the proposal by members of the
MRCC, and the technical review by DNRC, TWRD, and BOR, that:

(1) the criteria in Section C.10.a. of this Article IV have been met;

(2) the proposal will be economically feasible;

(3) the proposal will comply with statutory and regulatory standards protecting the quality
of resources such as air, water, land, fish, wildlife, and recreational opportunities;

(4) the applicant has adequate financial resources to construct, operate, develop, and
maintain the project; and

(5) the applicant is credit-worthy and is able and willing to enter into a contract with the
DNRC for loan repayment and for construction, operation, development, and maintenance of the
proposed project.

11. Coordination of Storage and Release Within the Portion of the Milk River
Basin in the United States and New Storage. Subject to the applicable provisions of State,
Tribal, and federal law, the MRCC shall, within five (5) years of the Effective Date of the
Compact, consult with the Bureau of Reclamation on development of operating criteria for
coordination of storage and release of water from storage facilities within the portion of the Milk
River Basin in the United States. Except as explicitly provided for in this Compact or by
Congress, allocations in the federal and future Tribal reservoirs within the Milk River Basin or
contributing to the water supply of the Milk River Basin, shall be unchanged. The operating
criteria may be modified as necessary and such modification shall not be considered a
modification of the Compact.

a. At a minimum, the operating criteria shall include coordination of storage among:
Sherburne, Fresno, and Nelson Reservoirs and Hill County Reservoir near Havre, any new
storage on the Reservation filled by diversion from the Milk River or Peoples Creek, and any new
storage developed pursuant to Section C.3.g. of Article IV.

b. The Bureau of Reclamation shall take comment on development of the operating criteria
from, at a minimum, any entity or individual owning, benefiting from, or operating storage

within the Milk River Project, or operating storage within the Milk River Basin below the
lE:a\stern Crossing. The process for such comment may be pursuant to existing federal and State
aw.

¢. In developing the operating criteria, the Bureau of Reclamation shall make all
reasonable efforts to maximize the amount of water stored through coordination of storage and
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release within the Milk River Basin as a whole without regard to the priority date of water rights 7
associated with a particular storage facility. The purpose of coordination shall be to provide the g
maximum.use of storage possible for the Milk River Basin, including providing flexibility on a 3
temporary basis. I
‘d.. Thecoordination of storage and release to maximize the amount of water stored shall not é
modify the storage right of any Person in any storage facility or alter the obligations of any:
Person to pay construction, operation, maintenance and replacement costs for a facility, or alter -
the right and discretion of the owner of a storage facility to use or release water to satisfy water
rights under its jurisdiction. '%
e. The operating criteria shall include, at 2 minimum: a method for accounting for water _
stored in various storage facilities in the Milk River Basin; a method for coordination of fill and
release fro:n storage facrhtles in the Mxlk River Basin on a year]y basis; and a method for f;

the Eastern Crossing of the predictions for water availability on a yearly basis. :
f. As part of the process to develop operating criteria, the BOR will establish criteria
determining the existence of a critical shortage or excess water flows. g

modification, or reduction of storage. The operating criteria is requu-ed by, but is not in
substance, a part of or enforceable under the Compact. Its modification is not a modification of:
the Compact. ik
D. Compact Enforcement Fort Belknap Montana Compact Board
1. Establishment of Board. There is hereby established the Fort Belknap - Montana
Compact Board.
2. Membership.
a. The Board consists of three members: a member se]ected by the Governor of the State

Commumty Councﬂ Tnbal Chair; and one member selected by the other two members. -~
b. All members shall be appointed within six (6) months of the: Effective Date of thm_
Compact and within thirty (30) days of the date any vacancy occurs. If an appointment i
tamely made by the Govemor, the Director of DNRC or his/her designee shall fill the Sta g
position. If an appointment is not timely made by the Tribes, the Director of the TWRD or hm!h :
designee shall fill the Tribes’ position. ;
¢. Should the two appeinted members fail to agree on the selection of a third member w:thm
sixty (60) days of the date of appointment of the second member, or within thirty (30). days aﬂer. 2
vacancy in the third position occurs, the following procedure shall be utilized: o

(1) Within five (5) days thereafter, each member shall nominate two persons to serve as
member of the Board;

(2) Within fifteen (15) days thereafter, each member shal] reJect one of the perso
nominated by the other member;

(3) Wlthm five (5) days thereafter, the remaining two nominees shall be submitted to th
chief judge of the United States District Court for the District of Montana for selection of th =
third member of the Board. If the chief judge declines for any reason to select the third member;
the chief justice of the Montana Supreme Court shall make the selection from the remarmng tw
nominees. -

d. Each member shall serve a ﬁve-year term and sha]] be ehglble for reappointment. 'I‘h
initial term of each member shall be staggered with one member serving a five-year term, one
four-year term, and one a three-year term. The initial term of each member shall be chosen b;
lot. A member seeking to resign prior to expiration of a term must provide written notice to thi
remaining Board members thirty (30) days prior to withdrawal.

. The Board shall provide reasonable notice of the time, place, and purpose of any meeting
heanng, or other proceedmg to each of its members Two members of the Board shall constltute

quorum.
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f. The Board shall adopt necessary rules and regulations to carry out its responsibilities
within six (6) months after its first meeting.

3. Jurisdiction of the Board. The Fort Belknap-Montana Compact Board shall have the
jurisdiction to resolve controversies over the right to the use of water between Persons
authorized to use any portion of the Tribal Water Right and Persons holding any water rights
Arising Under State Law. Controversies under the jurisdiction of the Compact Board may
include disputes concerning the meaning of this Compact. The jurisdiction of the Compact Board
does not extend to controversies within the scope of the order appointing a water commissioner
or commissioners to distribute water from the mainstem of the Milk River pursuant to Section
B.3. of Article VII. Such controversies shall be resolved by the court appointing the water
commissioner or commissioners.

4. Administrative Remedy Prior to Board Action.

a. Change in Use, Transfer, or Non-Exempt New Development of the Tribal Water
Right: Any Person with a water right Arising Under State Law objecting to a Change in Use,
Transfer, or Non-Exempt New Development of the Tribal Water Right, shall comply with the
administrative procedures set forth in Section A.6. of this Article IV for review of applications for
Change in Use, Transfer, or Non-Exempt New Development prior to seeking relief from the
Compact Board.

b. Change in water rights Arising Under State Law: The Tribes or any Person
authorized to use a portion of the Tribal Water Right objecting to a change in water right, or new
development of a water right Arising Under State Law, shall comply with the administrative
procedures set forth in Section B.3. of this Article IV for review of applications for change in
appropriative right, prior to seeking relief from the Compact Board.

5. Funding of the Board. Expenses of the members of the Board appointed by the State
and the Tribe shall be the responsibility of the entity appointing the member, subject to the
availability of funds. The expenses of the third member and all other expenses, including the cost
of notice, shall be shared equally by the Tribe and the State, subject to the availability of funds.

6. Hearings Before the Board.

a. In proceedings before it, the Board shall issue notice and hold hearings. The Board may
seek the assistance of DNRC and TWRD in issuing notice.

b. In proceedings before it, the Board shall have the power to administer oaths, take
evidence, and issue subpoenas to compel attendance of witnesses or production of documents or
other evidence. The Board may apply to a state or federal district court, or Tribal court to compel
compliance with subpoenas or the giving of testimony. The Tribes and the State shall enforce the
subpoenas in the same manner as prescribed by the laws of the Tribes and the State for enforcing
a subpoena issued by the courts of each respective sovereign in a civil action.

¢. The Board may appoint technical experts.

d. The parties tothe controversy may present evidence and cross examine any witnesses.

e. The Board shall determine the controversy and order any appropriate relief, including
the installation of measuring devices and temporary relief, provided that, the Board shall have
no power to award money damages or attorneys fees. The Board may assess costs, provided that,
the Board may not assess costs against the Tribes or the State, or against the United States.

f. All Board decisions shall be by a majority of the Board, shall be in writing, and, together
with any dissenting opinions, shall be served on all parties in the proceeding before the Board
and on the Parties to this Compact. ,

g. Allrecords of the Board shall be open to public inspection, except as otherwise ordered by
the Board to protect matters of individual privacy.

h. Waiver of Immunity. The Tribes and the State waive their respective immunities from
suit, including for the appeal or judicial enforcement of Board decisions, to permit the resolution
of disputes by the Fort Belknap - Montana Compact Board. Such waiver of immunity by the
Tribes or the State shall not extend to any action for money damages, costs, or attorneys’ fees.

i. Review and Enforcement of Board Decisions.

(1) Decisions by the Board are effective immediately, unless stayed by the Board. Unless
otherwise provided by Congress, only parties to the proceedings before the Board or the United
States may appeal any final decision by the Board to a court of competent jurisdiction within
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thirty (30) days of service of such decision. The hearing on appeal by any party except the United
States (unless otherwise provided by Congress) shall be on the record. The United States may
seek a trial de novo on appeal. The notice of appeal shall be filed with the Board and served
personally or by registered mail on all parties to the proceeding before the Board. _

(2) Unless appeal is filed within thirty (30) days of a final decision of the Board, the decision
shall be recognized and enforced by any court of competent jurisdiction on petition of: the Board:
any party before the Board in the proceeding in which the decision was made; the State; the
Tribes, or the United States.

(3) A courtof competent jurisdiction in which a timely appeal is filed or in which a petition to
confirm or enforce a decision by the Board is filed, may order such temporary or permanent rehef
as it determines to be appropriate.

(4) Any appeal may be taken from a decision of the court in which an appeal from a Board
decision is filed or in which a petition to confirm or enforce a decision of the Board is filed, in the
manner and to the same extent as from orders of judgments of the court in a civil action. .

(5) In any appeal from a Board decision or petition to confirm or enforce a Board decision,
the Board shall file with the court the record of the proceedings before the Board within sixty (60)
days of the filing of the appeal or petition.

E. Administration of the Milk River to Satisfy the Tribal Water Right.

1. Operation of the Milk River to Satisfy the Tribal Water Right. ;

a. Delivery of water on the mainstem of the Milk River shall include measures necessary to
assure satisfaction of the Tribal Water Right.

b. To satisfy the Tribal Water Right, including to replace water depleted on tributaries t.o
the Milk River excluding Peoples Creek, and water depleted on the mainstem of the Milk River
upstream from the Western Crossing through exercise of water rights Arising Under State Law,
the Milk River Project storage facilities shall be operated to release or bypass the water
necessary to assure satisfaction of the water right set forth in Section A.1.a. of Article III, sub]ect _
to the following conditions:

(1) The Tribes shall notify the Bureau of Reclamation or its successor as operator of the
Milk River Project and any water commissioner appointed following petition by the Parties
pursuant to Section B.3. of Article VII, or any other person or entity, when the Tribes seek
release or bypass of water to satisfy the water right set forth in Section A.1.a. of Article ITI. The

obligation of the Bureau of Reclamation ends with the release or bypass. Enforcement necessary
to deliver the water to the Reservation shall be pursuant to this Compact.

(2) The amount of water released or bypassed to satisfy the water right set forth in Sectmn _
A.l.a. of Article III shall not exceed the lesser of: -

i. 645 Cfs; or
ii. the Calculated Undepleted Flow of the Milk River calculated pursuant to Section E. 2 of :

this Article IV, modified to reflect any agreement or adjudication between the Blackfeet Tribe
and the Fort Belknap Indian Community of the Fort Belknap Reservation on allocation of water
from the Milk River to the Blackfeet Tribe, to the extent such agreement or adjudication aﬁ'ects
the Calculat.ed Undepleted Flow of the Milk River; or

ili. the amount and flow rate of water the Tribes can actually divert for use, storage, or
diversion under an agreement for Transfer at the time of their notice to the Bureau of
Reclamation and any water commissioner.

(3) In assuring satisfaction of the Tribal Water Right, the operators of the Milk Rwer
Project storage facilities shall use their best efforts to operate those facilities consistent with the
criteria developed pursuant to Section C.11. of this Article IV. Provided, however, that any effort
to maximize the amount of storage within the Milk River Basin or to comply with the operating
criteria developed pursuant to Section C.11. of this Article IV shall not diminish or alter the
obligations contained in Sections E.1.a. and b. of this Article IV to assure satisfaction of the
Tribal Water Right.

2. Calculated Undepleted Flow of the Milk River.

a. The determination of the Calculated Undepleted Flow of the Milk River at the point
where the Milk River intersects the diversion point on the Reservation shall be done by the
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United States Bureau of Reclamation, in consultation with DNRC and TWRD, with review hy
the U.S.G.S. pursuant to the formula set forth in Appendix 4.

b. The amount of the United States’ Share of the Natural Flow of the Milk River available
for the Tribes shall be modified as necessary to reflect any agreement between the Blackfeet
Tribe and the Fort Belknap Indian Community of the Fort Belknap Reservation on allocation of
water from the Milk River, or adjudication of the Blackfeet Tribe’s reserved water rights.

¢. The Calculated Undepleted Flow of the Milk River may be modified pursuant to
Appendix 4. and such modification shall not be considered a modification of the Compact.

ARTICLE V - DISCLAIMERS AND RESERVATION OF RIGHTS

A. No Effect on Other Tribal Rights or Federal Reserved Water Rights.

1. Except as provided in Sections A.2.a. of Article III, the relationship between the Tribal
Water Rights of the Gros Ventre and Assiniboine Tribes which compose the Fort Belknap Indian
Community, Tribal members, and Allottees on the Fort Belknap Reservation described in this
Compact and any rights to water of any other Indian tribe, tribal member, or Indian owner of
trust lands claiming water under federal or tribal law, or of the United States on behalf of such
tribe, tribal member, or Indian owner of trust lands, shall be determined by the rule of priority
unless otherwise agreed to by such tribe, tribal member, or Indian owner of trust lands, or the
United States on behalf of such tribe, tribal member, or Indian owner of trust lands.

2. Nothing in this Compact may be construed or interpreted as a precedent to establish the
nature, extent, or manner of administration of the rights to water of any other Indian tribes,
tribal members, or Indian owner of trust land of other Indian tribes outside of the Fort Belknap
Reservation.

3. Except as provided in Sections C., D., and E. of Article IV and Section B.3. of Article VII
pertaining to administration in the Milk River Basin, nothing in this Compact is otherwise
intended to affect a right or claim of an Indian Tribe other than the Gros Ventre and Assiniboine
Tribes which compose the Fort Belknap Indian Community of the Fort Belknap Reservation.

4. Except as provided in Sections C., D. and E, of Article IV and Section B.3. of Article VII
pertaining to administration in the Milk River Basin, nothing in this Compact may be construed
or interpreted in any manner to establish the nature, extent, or manner of administration of the
rights to water of the United States on federal lands outside the Fort Belknap Reservation.

B. General Disclaimers. Nothing in this Compact may be construed or interpreted:

1. As a precedent for the litigation of reserved water rights;

2. As a precedent for the interpretation or administration of future compacts between the
United States and the State, or the United States and any other state;

3. Except as provided in Section I. of Article ITI closing certain basins to new appropriations
under State law, to preclude the acquisition or exercise of a right Arising Under State Law to the
use of water by any Allottee or member of the Tribes outside the Reservation by purchase of such
right or by application to the State in accordance with state law;

4. To determine the relative rights inter sese of Persons using water under the authority of
the State or the Tribes;

5. Tolimit in any way the rights of the Parties or any other Person to litigate any issues or
questions not resolved by this Compact; '
6. To authorize the taking of a water right which is vested under State or federal law;

7. Tocreate or deny substantive rights through headings or captions used in this Compact;

8. To prejudge how, in any interstate apportionment, the Tribal Water Right shall be
counted;

9. Toconstitute a waiver of sovereign immunity by the Tribes or State except as is expressly
set forth in this Compact;

10. To constitute a waiver of sovereign immunity by the United States except as expressly
set forth in 43 U.S.C. §666 (1952);

11. To prohibit the Tribes, Tribal members, or Allottees, or the United States on behalf of the
Tribes, Tribal members, or Allottees except as agreed to in Appendix 3, or the United States in
any other capacity from objecting in any general stream adjudication in Montana Water Court to

any claims to water rights;
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12. Except as provided by Congress, to prevent the Tribes, or the United States on behalf. of“
the Tribes, from filing an action in a court of competent Junschctlon to prevent any Person om
Party from interfering with the Tribes in the enjoyment of the Tribal Water Right; w.

18. To affect or determine the applicability of any state or federal law, including, without.
limitation, environmental and public safety laws, on activities of the Tribe, Tribal members, of*
Allottees, or the State or state water right holders or the United States or the United Statea
Bureau of Reclamation;

14. To modify any portion of Article VI of the “Treaty Between the United States and Great
Britain Relating to Boundary Waters, and Questions Arising Between the United States and’
Canada,” January 11 1909, and ratified by the Senate on May 18, 1910, 36 Stat. 2455, and the
Order of the International J oint Commission on October 4, 1921 pertaining to “In the matter of
the Measurement and Apportionment of the Waters of the St. Mary and Milk Rivers and their.
Tributaries in the State of Montana and the Provinces of Alberta and Saskatchewan;” . M

15. To prevent the Tribes from participating in any project to import water to, or 1mprova
storage in the Milk River Basin; or

16. To modify or prevent modification of the Memorandum of Agreement between thé‘ !
Bureau of Reclamation and the Office of Indian Affairs Milk River Project Montana, I-1- Ind:
18725, July 8, 1946. g

17. To prevent the water court from adjudicating claims to water rights Arising Under Stat.é
Law on fee land within the Reservation.

18. Except as expressly provided herein, to modify the obhgatlon of any agency of the Umted
States pursuant to federal law. : RN

19. To limit the ability of the State, the Tribes, or the United States to enforce any state]
tribal, or federal laws or any common law rights relating to the protection of the environment. - .

20. To limit any existing, present, or future claims of the Tribes or the United States on
behalf of the Tribes concerning water quality. : .‘:-";‘;.;

C. Obligations of the United States Contingent. 3

1. Notwithstanding any other language in this Compact, except as authorized under other
provisions of federal law, the obligations of the United States under this Compact shall be:
contingent on ratification and necessary authorization by Congress. oy

2. The expenditure or advance of any money or the performance of any work by the United.
States or the Tribes pursuant to this Compact which may require appropriation of money hy’“
Congress or allotment of funds is contmgent on such appropriation or allotment being made.

3. The State and the Tribes recognize that this Compact has not been approved by the:
United States or any agency thereof and ratification by the Montana legislature or ratification
by the Tribal Council in no manner binds or restricts the discretion of the United States in the:
negotiation of all related matters. ‘fﬂ

D. - Obligations of the State Contingent. The expenditure or advance of any money or-
the performance of any work by the State pursuant to this Compact which may require.
appropriation of money by the Montana Legislature or allotment of funds shall be contingent on..

such appropriation or allotment being made. i
ARTICLE VI - CONTRIBUTIONS TO SETTLEMENT B :a_:
A. St. Mary Diversion Facilities. The Parties agree that the delivery of water through*
the facilities of the Milk River Project at least at its existing or design capacities, and especially.,
the St. Mary Diversion‘Facilities for diversion of water to the Milk River and use downstream’
from the Eastern Crossing, is essential to the permanent success of the Compact and the finality;’
of the reserved water rights settlement and to the continued irrigation of lands in the Milk River -
Project. The Parties further understand and agree that the facilities of the Milk River PrOJect;
especially the St. Mary Diversion Facilities, are old and are in need of repair, rehabilitation, and
to the extent feasible, restoration to their original design capacities. In recognition of the*
essential nature of the Milk River Preject facilities, especially the St. Mary Diversion Facilities,?
the Parties agree to work with the United States, the Blackfeet Tribe, and the Milk River Project.:
water users to obtain the necessary authorization and funding for the repair, rehabilitation, and“’
restoration of the St. Mary Diversion facilities. The Parties agree that this Compact and its* i
federal legislation may or may not be the appropriate means to fund this project. The Partiesé
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lurther agree that any discussion of the repair, rehabilitation, and restoration of the Si. Mary
Diversion facilities as part of the negotiation of the federal legislation ratifying this (‘ompac
shall be preceded by an invitation to the Blackfeet Tribe to participate as a parly in such
iliscussions,

B. Mitigation of Impacts on the Milk River Project.

1. The Parties agree that, as a result of development and use of the Tribal Waler Right and
protection of water use on tributaries, the Milk River Project and its water users will, at times, be
adversely affected if no change is made to the Milk River System. The Parties agree that
hydrologic and engineering analyses have identified the impacts and have demonstrated that
such impacts can be mitigated through a number of alternatives. The Parties agree that such
alternatives, together with such other alternatives as may be identified by the Parties or any
other person or entity and by the Bureau of Reclamation, are currently included or will be
included in the Bureau of Reclamation’s Milk River Basin Regional Feasibility Study,
nuthorized by Congress in Public Law 106-163, and will receive appropriate environmental
analyses in that Study. The Parties further agree that funding for water efficiency
improvements (Watershed Improvements) and water banking will be included in the total
lunding for the Compact. In addition to funding for voluntary efficiency improvements and for
water banking, mitigation measures authorized and funded as a part of the Compact must
mitigate at least to the level of 35,000 Acre-feet Per Year, or a larger amount on agreement by the
Parties if information or improved modeling available at the time of completion of the Milk River
Basin Regional Feasibility Study indicates that more is necessary for mitigation based on full
development of the Tribal Water Right on the Milk River and tributary protection as
contemplated in Section A.1. of Article ITI. The Parties agree to seek establishment of a fund and
a schedule for incremental development of mitigation measures to assure that such measures
are in place when needed to prevent impact from development of the Tribal Water Right.
Mitigation measures identified by the Parties to be studied in the Feasibility Study include the
following:

a. Pumped storage from the Milk River to Nelson Reservoir;

b. Enlargement of the storage capacity of Nelson Reservoir through the construction of a
secondary dam or dike dividing the Reservoir into two separate controllable storage facilities;

c. Rehabilitation and restoration of the St. Mary Diversion Facilities;

d. Enlargement of Fresno Dam and Reservoir to restore storage capacity lost by siltation
and obtain additional storage capacity;

e. Construction of a dam and reservoir on lower Peoples Creek on the Reservation and on
other tributaries to the Milk River, including Thirtymile Creek;

f. Construction of new facilities to import water to the Milk River Basin, including but not
limited to: the Virgelle diversion, direct importation from Lake Elwell; and importation from the
Missouri River or Fort Peck Reservoir to Vandalia via Duck Creek;

g. Construction of facilities to improve the water quality of the Fish and Wildlife Service’s
Bowdoin National Wildlife Refuge and to allow the use of Bowdoin as a storage facility for
mitigation of impacts of the Compact;

h. Such other mitigation alternatives which the Parties may identify to be included in the
Bureau of Reclamation’s Milk River Basin Regional Feasibility Study, or additional studies
agreed to by the Parties.

2. On completion of the Milk River Basin Regional Feasibility Study, the Bureau of
Reclamation, in consultation with the irrigation districts and the Parties, shall select the
appropriate mitigation measures.

Upper Peoples Creek Dam and Reservoir. The Parties agree that, as a result of the
protections provided to the Upper Peoples Creek water users in the Compact and the variable
natural water supply in the Peoples Creek Basin, the water supply available for development of
the Tribal Water Right in Peoples Creek may be limited. The Parties agree that such impacts can
and shall be mitigated, in whole or in part, through the construction of a dam and reservoir for
the benefit of the Tribes in the upper Peoples Creek Basin, if a dam and reservoir is determined
to be feasible from an engineering, geologic, and environmental analysis. Accordingly, the
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Parties agree to seek authorization of appropriations, appropriations, and a schedule fog
development of a dam and reservoir on Peoples Creek for the benefit of the Tribes. (8

D. State Contribution to Settlement. The Parties agree that the State contribution ta
settlement shall be negotiated by the State, the Tribes, and the United States as part of thas
negotiations on the Federal legmlataon The agreement to, expenditure, or advance of any States
contribution which may require authorization and appropnatlon of money by the Montana:
Legislature or allotment of funds is contingent on such appropriation or allotment being madeés e
Any local contribution to cost share shall be allocated to all Persons that benefit from the;
protections provided by the Compact.

E. Federal Contribution to Settlement. The Parties agree that the federal contributior
to settlement shall be negotiated by the State, the Tribes, and the United States as part of t -’-'.'j';
negotiations on the Federal legislation. : o

F. State Lands on the Reservation. The Parties agree to work together in the future 5
obtain the authorization necessary to exchange State lands on the Reservation for federal lands;
off the Reservatlon, and that any State lands acquired by the United States in an exchange sh

be held in trust for the Tribes.
G. Project Lands. The Parties agree to work together to facilitate land c]ass:.ﬁcatmn

reclassification in the Milk River Project.
ARTICLE VII - FINALITY

A. Ratification and Effectiveness of Compact.
1. This-Compact becomes Effective on the latest of the dates it is ratified by the Tribes, thés

State and by Congress. Following the first ratification by any party, the terms of this Compact;
may not be modified without the consent of the Parties. In the event of permanent or long term:
loss of the continued operation of the St. Mary Diversion facilities for diversion of water to thlL
Milk River and use downstream from the Eastern Crossing, either due to loss, or to reallocatior
of water on agreement by the Parties, the Parties agree to enter negotiations on alternative:
remedies to supply water to portions of the Reservation served from the Milk River and to water,g
rights Arising Under State Law within the Milk River Project. Minor loss or reallocation of water:
from the St. Mary Diversion facilities shall not be considered a permanent or long term loss;;é
Until satisfactory completion of the above referenced negotiation or litigation and construction;
of water supply facilities to remedy the long term loss of the continued operation of the St. Mary;.
Diversion facilities, the Tribes’ diversion right from the Milk River shall be the amolu.rﬂggs
developed for diversion at the time of the failure. All other provisions of the Compact s
remain in place. Should the Parties fail to reach agreement on alternative remedies within ﬁvev"
(5) years of the permanent or long term loss of the continued operation of the St. Mary Diversion
facilities, the Parties may seek a remedy in court for opening of the decree and adjudication of the;"
portion of the Tribal Water Right in the Milk River Basin 40J. In opening the decree, there shall"}‘
be no question of the validity-of the Tribes’ nght to water currently developed. -

2. Notwithstanding any other provision in this Compact the Tribes reserve the nght

withdraw as a party if:
a. Congress has not ratified this Compact and authonzed appropnatmns within five (5) b

years from the date the Compact is ratified by the State;
b. The Tribes and United States do not reach agreement on the federal contnbut.lon “‘é

settlement; or e ]
c. Appropnatlons are not made in the manner contemplated by t.he federal leglslatlong

ratifying this Compact.
d. . The Parties do not reach agreement on the State contribution to settlement
e. The State has not authorized appropriations within three (3) years from the date th%_
Compact is ratified by the United:States. .;f?;
f. Appropriations are not made by the Statein ) the manner cont.emplated by any agreement
for contributions to settlement made pursuant to Section D. of Article VI of this Compact.  :i
3. The Tribes may exercise their right to withdraw from the Compact under Section A.2. of"
Article VII of the Compact by sending to.the.Governor of Montana and to the Secretary of the
Interior by certified mail a resolution of the Fort Belknap Community Council stating the Tribes’
intent to withdraw and specifying a withdrawal date not sooner than thirty (30) days from the

;.«E
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date of the resolution. On the date designated in the resolution for Tribal withdrawal, this
Compact shall become null and void without further action by any party.

4. Improvements to the Milk River Project to mitigate the impact of potential development
of the Tribal Water Right and of tributary protection is essential to the agreement of the State to
this Compact. Thus, notwithstanding any other provision in this Compact, the State reserves
the right to withdraw as a party if:

a. The Tribes and Congress have not ratified this Compact within five (5) years from the
date the Compact is ratified by the State;

b. Congress requires a State contribution to settlement that exceeds the contribution
authorized by the Montana Legislature or the contribution agreed to by the Parties if
Congressional authorization precedes authorization by the Montana Legislature without the
agreement of the State; or

c. Congress does not authorize and appropriate the federal share of funding for the
modifications to the Milk River Project or other alternatives necessary to mitigate the impact of
development of the Tribal Water Right as outlined generally in Section B. of Article VI, as
enacted in the federal legislation ratifying this Compact and such modifications or other
alternatives are not constructed

5. The State may exercise its right to withdraw from the Compact under Section A.4. of this
Article VII of the Compact by sending to the Fort Belknap Tribal Chair and to the Secretary of
the Interior by certified mail a letter from the Governor of Montana stating the intent of the
State to withdraw and specifying a withdrawal date not sooner than thirty (30) days from the
date of the letter. In considering exercise of the right to withdraw, the Governor shall consult
with Persons affected by this Compact including the Milk River Joint Board of Control. On the
date designated in the letter for State withdrawal, this Compact shall become null and void
without further action by any party.

B. Incorporation into Decrees.
1. Within one hundred eighty (180) days of the date this Compact is ratified by the Tribes,

the State, and Congress, whichever is latest, the Tribes, and/or the State, and/or the United
States shall file, in the general stream adjudication initiated by the State pursuant to the
provisions of § 85-2-702(3), MCA, a motion for entry of the proposed decree set forth in Appendix
1 as the decree of the water rights held by the United States in trust for the Gros Ventre and
Assiniboine Tribes which compose the Fort Belknap Indian Community and Tribal members of
the Fort Belknap Reservation. The Parties understand and agree that the submission of this
Compact to a state court or courts, as provided for in this Compact, is solely to comply with the
provisions of §85-2-702(3), MCA, and does not expand the jurisdiction of the state court or
expand in any manner the waiver of sovereign immunity of the United States in the McCarran
Amendment, 43 U.S.C. 666 or other provisions of federal law.

2. Consistent with §3-7-224, MCA, and for the purposes of § 85-2-702(3), MCA, the review
by the Montana Water Court shall be limited to Article III, and Appendix 1, and may extend to
other Sections of the Compact only to the extent that they relate to the determination of existing
water rights. The final decree shall consist of Article III as displayed in Appendix 1, and such
other information as may be required by §85-2-234, MCA. Nevertheless, pursuant to
§85-2-702(3), MCA, the terms of the entire Compact must be included in the preliminary decree
without alteration for the purpose of notice.

3. Concurrent with filing of the motion for entry of the proposed decree, the Parties shall
seek appointment of a water commissioner or commissioners pursuant to Title 85, Chapter 2,
Parts 1-3 of the Montana Code Annotated in the appropriate state district court pursuant to
§85-2-406, MCA, and as set forth in Appendix 1, to enforce water use pursuant to decrees of the
Water Court, permits issued by DNRC, contracts issued by the BOR, and use pursuant to Tribal
law, from the mainstem of the Milk River downstream from the Eastern Crossing pursuant to
this Compact, federal, Tribal, and State law, and the final decrees. The Parties shall ask the
district court to stay the appointment pending issuance of preliminary decrees on the Milk River
Basin downstream from the Eastern Crossing. The request for appointment of a water
commissioner by the Parties shall be sufficient to meet the requirements of §85-5-101, MCA
pertaining to the persons who may request appointment of a water commissioner.
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Notwithstanding the requirement of yearly appointment of a water commissioner under state
law, the Parties shall seek, and the district court may appoint, a permanent water commissionéer
or commissioners. The petmon by the Parties does not preclude the right of any Person to seek
appointment of a water commissioner or enforcement of water rights pursuant to applicable law.

4. The Parties agree to seek a mechanism for funding the Tribal share of the cost of the'
water commissioner or commissioners in the federal legislation ratifying the Compact.

5. Water users with rights to divert water from the mainstem of the Milk River downstream:
from the Eastern Crossing under authonty of State, federal or Tribal law, shall notify the water
commissioner within a reasonable periodin advance of a need to divert water 2

6. Any Person ‘authorized to use water from the mainstem of the Milk River Basin
downstream from the Eastern Crossing objecting to.the distribution of water by the water
commissioner, or to a use of water by another Person. may use the remedies prowded by §?
85-5-301, MCA.

7. In the distribution of water, the water commissioner or commissioners shall be bound by, '
the decrees of the: water court, however, the commissioner or commissioners may use the"
databases developed pursuant to Section C.3.d. of Article IV to facilitate understanding of the
distribution of water within a particular water right. AR

8... Nothing in this Compact shall prevent the holders of water rights Arising Under State
Law or Tribal Water Rights with a source onthe mainstem of the Milk River below the Eastern
Crossing from agreeing to an alternative water distribution plan that allows sharing of
shortages, distribution of shortage; operation of storage, or exchange of storage in a manner
other than priority. Such agreement sha]l be en.forced by the court appomtmg the- wate.r
commissioner. = - : i

C. Disposition of Federal Sult. 5 s

1. On issuance of a final decree by the Montana Water Court or its successor, and the
completion of any direct appeals therefrom, or on expiration of the time for filing any such’
appeal, the United States, the Tribes, and the State shall execute and file joint motions pursuant’-
to Rule 41(a), Fed.R.Civ.P., to dismiss without prejudice the claims of the Tribes, Tribal
members, and Allottees and'any- claims made by the United States for benefit of the Tribes!
Tribal members, and Allottees in United' States: v. Aageson; No. CIV-79-21-GF (filed April 5;7’-,
1979). The case may only be resumed 1f the State or Tribes exemme their nghts under Sectaon A.'_'b
of this Article VIIL. :

2. The Decree shallbe ﬁled by the Partles asa consent decreem Aageson orin federal coutt. -,
as a new proceeding after the dismissal of Aageson conditional on agreement by the Parties to
seek the necessary State, Tribal, and federal legislation to implement the remaining provisions”"
of the Compact, if it is finally determined in a judgment binding on the State of Montana that the'
state courts lack jurisdiction over, or that the state court proceedmgs are inadequate td -
adjudicate some or all of thé water rights asserted in Aageson. J 2

D. ‘Settlement of Tribal Water Right Claims.: : =
. 1. The water rights and other benefits confirmed to the 'I‘n'bes in t]ns Compact are in full
and final satisfaction of and are intended to be in replacement of and substitution for all claims to *
water or-to the use of water by the Tribes, Tribal members, and Allottees and the United States -
on behalf of the Tribes, Tribal members, and Allottees existing on the Effective Date of th.ls
Compact, including federal reserved water rights claims based on or recogmzed in Wint.ers v
United States, 207 U S. 564.(1908), within-the State of Montana. : A

2: - In eonsideration of the rights confirmed-to the. Tribes, Tribal members, and A]lottees m
this'Compact; and of performance by the State and the United States of all actions required bj :
this'‘€Compact, and.on‘entry of a final orderissuing the decree of the Tribal Water Right held i in’
trust by the United States as Guantified in this Compact and-displayed in Appendix 1, and except - "*
for water rights, benefits and uses confirmed in this Compact, the Tribes and the United States —
as trustée for the Tribes, Tribal members; and Allottees hereby waive, release,.and rehnqmsh 3
any and all claimsto water nghts or to the use of water mt}nn the State ex:stmg on the Effectlve i3
Date of this Compact. <. " . -

"'3. Any claim to water by. t.he Tnbes Tn'bal members or AI]ottees mtln.n the Reservatlon
shall be satisfied out of the Tribal. Water‘Right confirmed by this Compact. - .. ¢

E‘i'.‘;é.m £ ﬁdﬁ
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E. Settlement of Tribal Claims Against the United States. Waiver of claims against
the United States, by the Tribes and Tribal members shall be as provided by Congress.

F. Binding Effect. After the Effective Date of this Compact and entry of a final decree, its
terms shall be binding on:

1. The State and any Person or entity using, claiming or in any manner asserting any right
under the authority of the State to the use of water in Montana; provided that, the validity of
consent, ratification, or authorization by the State is to be determined by Montana law;

2. The Tribes and any Person or entity using, claiming or in any manner asserting any right
to the use of the Tribal Water Right, or any right arising under any doctrine of reserved or
aboriginal water rights for the Tribes or Tribal members, or any rights arising under tribal law;
provided that, the validity of consent, ratification or authorization by the Tribes is to be
determined by Tribal law; and

3. The United States and any Person or entity using, claiming or in any manner asserting
any right under the authority of the United States to the use of water in Montana; provided that,
:‘he validity of consent, ratification or authorization by the United States is to be determined by

ederal law;

ARTICLE VIII - LEGISLATION/DEFENSE OF COMPACT

A. State Legislation. The State and Tribes agree to seek ratification of the Compact by the
Montana Legislature and any additional state legislation necessary to effectuate the Compact.

B. Federal Legislation. The State and Tribes agree to seek ratification of the Compact by
Congress and any additional federal legislation necessary to effectuate the Compact.

C. Tribal Legislation. The State and Tribes agree to seek ratification of the Compact by
gle Fort Belknap Community Council and any Tribal legislation necessary to effectuate the

ompact.

D. Defense of the Compact. The Parties agree to defend the Compact from all challenges
and attacks and in all proceedings pursuant to Sections B. and C. of Article VII, and agree that no
provzsmn of the Compact shall be modified as to substance except as may be provided in the

Compact, or by agreement among the Parties.

IN WITNESS WHEREOF the representatives of the State of Montana, the Fort Belknap
Indian Community of the Fort Belknap Reservation, and the United States, have signed this
Compact on the day of ) U

History: En. Sec. 1, Ch. 256, L. 2001.

85-20-1002. Findings and purpose. (1) It is the policy of the state to seek negotiated
settlements of federal and Indian reserved water rights claims in Montana under Title 85,
chapter 2, part 7.

(2) Pursuant to this policy, the reserved water rights compact commission commenced
negotiations with the Gros Ventre and Assiniboine Tribes which compose the Fort Belknap
Indian Community of the Fort Belknap Reservation and the United States.

(3) A compact, 85-20-1001, has been agreed fo between the state of Montana and the Fort
Belknap Indian Community of the Fort Belknap Reservation that, among other things, provides
an allocation of water to the tribes in settlement of their water right claims and provides
protection for certain water rights arising under state law. Approval of the compact by the
United States requires ratification by congress.

(4) (a) For purposes of implementing the compact, 85-20-1002 through 85-20-1008:

(i) establish accounts necessary to meet certain obligations agreed to in the compact;

(i) provide a structure for the issuance of grants and loans; and

(iii) provide for the facilitation of the development of an economic development plan.

(b) Funding for the accounts established under 85-20-1004, 85-20-1005, and 85-20-1007 is
subject. to state and federal cost-share negotiations, approval of state cost-share by the
legislature, and approval of federal cost-share by the United States congress.

(5) The state’s obligation to provide funding to implement the compact and to satisfy the
state’s cost-share, once approved by the legislature, must be conditioned on:

(a) finalcourt approval of a decree of the water rights of the tribes as set forth in Article VII,

sections B. through D., of the compact; and
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(b) validity of the compact under Article VII, section A., of the compact.

(6) Funds appropriated to accounts established under 85-20-1004, 85-20-1005, and
85-20-1007 and interest on appropriated funds are not available for expenditure un]ess the
conditions, provided in subsection (5), are met. 5

(7 If a court does not a pprove a final decree, if the compact becomes null and VDld, orifone
of the pa.rtaes withdraws from the compact, the funds appropriated by the state to accounts -
established in 85-20-1004, 85-20-1005, and 85-20-1007 must revert to the general fund and any
federal funds must be returned to the United States treasury. If a portion of the funding or.
interest on funding provided in 85-20-1004, 85-20-1005, and 85-20-1007 has been expended -
prior to the return of funds to the general fund, any claim against the state by the tribes or by the .
United States on behalf of the tribes for adJudlcatlon of the water rights of the tribes must-be
offset by the amount of the expenditures of state funds or interest on state funds.

History: En. Sec. 2, Ch. 256, L. 2001.

85-20-1003. Definitions. The definitions provided for in 85-20-1001 apply to 85- 20-1002
through 85-20-1008: The absence of capitalization of defined terms in 85-20-1002 through
85-20-1008 does not affect the meaning or application of a defined term. = o

History: En. Sec. 3, Ch. 256, L. 200L

85-20-1004. Mlt:gatxon account. (1) A private purpose trust account, called ther'
mitigation account, is established, as provided for in 17-2-102, for deposit of funds and interest
on funds appropnated by the state for mitigation measures required.by Article VI of the
compact. oiF

(2) On approval of a'final decree pursuant to Article VII of the. compact, the funds and
interest on funds in the mitigation account must be made available to the United States bureau
of reclamation to cover the state’s cost-share for construction of mitigation measures chosen on -
completion of a feasibility study and appropriate state and federal environmental review by thé:
bureau of reclamation and on cons:deratmn of the econormc development plan authonzed bz;

86-20-1008.
History: En. Sec. 4, Ch. 256, L. 2001; amd. Sec. 128, Ch. m L. 2008 3
85-20-1005. Watershed improvement trusts. (1) A permanent fund account, called the"
state Milk River watershed improvement trust, is established, as provided for in 17-2-102, for
deposit of funds appropriated pursuant to the compact for a permanent trust. Interest i mcome

may be used by the Milk River coordinating committee established pursuant to the compact for

the purpose of allocatmg grants and loans.
(2) A permanent fiind account, called the federal Milk Rivér watershed i 1mprovement tl,’i.l.s%.

is established, as provided for in 17-2-102, for receipt of federal funds appropriated for ax
permanent trust. Interest income may be used by the Milk River coordinating oomnuttee
estabhshed pursuaiit to the compact for the purpose of allocating grants and loans. 3
3)’ The state and federal Milk River watershed improvement trusts must be collectivel
referred to as the Milk River watershed improvement trusts. » _ "2
’ HIStory- EnSec.!i,Ch.ZﬁG LZOO]amdSec.lZB Ch. 114, L. 2003. NS st
85-20-1006. . Terms and conditions of loan. A Milk River watershed improvement t:rusta‘
loan is subject to the following terms and conditions: - g
(D Exoept for loan agreements with an Indian tribe, the DNRC shall obtam a secuntj
interest in real estate that would be obtained by a reasonable, careful, and prudent lender.
(2).. A current appra:sa] of real estate offered as security and a commitment for’ tltle
insurance on that land must be secured by the borrower at the borrower’s expense. All costs
incident to the loan and loan closing must be paid by the borrower.
. (3) Fora loan agreement with an Indian tribe, security must be pursuant to the appropnate
federal authority to secure a loan on trust land, and with an allottee, security must be pursuagi_

.c?
.L
s
e2

3
f“:f'r

to25 U.S.C.4834A. . .., . .. é’%
- (4)_ Theterm of the loan may not be greater than the life of the progect and may not exceed 0.
years = _ ks R -
History: Ensec.s,Ch 25’6,]..2001 o i et ?

85-20-1007. Peoples Creek minimum ﬂow account. (1) A pnvate purpose trust
account, called the Peoples Creek minimum flow account, is established, as provided for in:
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17-2-102, for deposit of funds and interest on funds appropriated by the state for efficiency
improvements and bypass structures for irrigation upstream from the Fort Belknap Reservation
in the Peoples Creek Basin 40l and for a reservoir on the Reservation for the purpose of
improving minimum stream flow.

(2) On approval of a final decree pursuant to Article VII of the compact, the funds and
interest on funds in the Peoples Creek minimum flow account must be made available to the
water users and the tribes to cover the cost of construction of improvements as agreed to in the
state and federal cost-share negotiations.

History: En. Sec. 7, Ch. 256, L. 2001; amd. Sec. 130, Ch. 114, L. 2008.

85-20-1008. Economic development plan. (1) The DNRC is directed to facilitate
development of an economic development plan focused on future use of water and currently
irrigated land, including but not limited to use of water and irrigated land for irrigation,
industrial, recreational, fisheries, and habitat purposes in the Milk River basin.

(2) The Milk River regional feasibility study examines alternative measures for mitigation
of impacts of development of the tribal water right for the purpose of determining feasibility and
environmental impact. The purpose of the economic development plan is to supplement the
federal studies and provide information to assist in choosing mitigation measures by examining
the long-term economic potential of water use in the Milk River basin.

(3) At a minimum, the DNRC shall include irrigation districts, individual irrigators,
conservation districts, county governments, and municipalities in the development of the

economic development plan.
History: En. Sec. 8, Ch. 256, L. 2001.
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